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THE  TAXATION  OF  BONDS  OR  STOCK  OF  FOREIGN 
STATES,  MUNICIPALITIES  AND  CORPORATIONS. 

L  Abb  bonds  or  obligations  of  other  states,  and  of  municipal 
oorporations  incorporated  by  other  states,  commonly  called  the 
stock  or  debt  of  such  states  and  municipalities,  subject  to  valuation 
and  assessment  by  the  state  in  which  the  holder  of  such  bonds  or 
obligations  may  reside  ? 

The  basis  of  our  systems  of  state  taxation  is  the  fundamental 
role  that  every  person  in  a  state,  or  person  holding  property  there- 
in, ought  to  contribute  his  proportion  of  public  taxes  for  the  sup- 
port of  the  government,  according  to  his  actual  worth  in  real  and 
personal  property. 

The  principle,  which  must  be  deduced  from  this  rule,  is  that  im- 
movable properties  within  a  state  are  subject  to  valuation  and 
assessment  in  such  state,  whether  such  property  be  owned  by  resi- 
dents or  non-residents;  and  that  movable  properties,  owned  by 
residents  of  such  state,  follow  the  persons  of  their  respective  own- 
ers, and  must  be  accounted  part  of  the  property  by  which  the 
actoal  worth  of  such  owners  shall  be  measured. 

This  principle  is  a  rule  of  public  law :  2  Domat*s  Civil  Law,  by 
Strahan,  2  ed.  330;  Story  Confl.  Laws,  3  ed.,  §§  379,  380,  381; 
SiUY.  Wor9wick,  1  H.  Black.  690  ;  Freke  v.  L<yrd  Carhtrry,  Law 
R^.  16  Eq.  Cas.  466,  Lord  Selborne. 

The    trords   ^f  movable    properties,"   used    by  the  continental 
writers,  mre  now  recognised  as  the  fitting  term  by  which  to  distin- 
VoL.  XXVIL-l  (1) 
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guish  those  properties  which  follow  the  person,  and  are,  therefore, 
*^ movable*  from  those  properties,  which,  though  treated  by  a 
local  law  as  personal  estate,  are  yet,  as  matter  of  fact,  immovable^ 
because,  being  an  interest  in  lands,  "  they  savour  of  the  realty." 
Freke  v.  Lord  Oarberry,  Law  Rep.  16  Eq.  Cas.  466,  467. 

It  certainly  cannot  be  reasonably  doubted  that  state  and  munici- 
pal bonds,  bearing  interest,  belong  to  the  class  of  movable  pro- 
perties. "States  and  cities  when  they  borrow  money  and  con- 
tract to  repay  it  with  interest,  are  not  acting  as  sovereignties. 
They  come  down  to  the  level  of  ordinary  individuals.  Their  com 
tracts  have  the  same  meaning  as  that  of  similar  contracts  between 
private  persons."  Murray  v.  Charleston^  96  U.  S.  445.  See 
also  U.  S,  Bank  v.  Planters'  Bank,  9  Wheat.  907.  Their  obli- 
gations are  simply  evidences  of  debt,  due  from  such  states  and 
cities  to  the  holders  of  such  obligations.  Such  bonds  are,  undoubt- 
edly, property  in  the  hands  of  those  who  hold  and  own  them : 
State  Tax  on  Foreign-held  Bonds,  15  Wall.  320.  If  they  are 
property  in  the  hands  of  those  who  hold  and  own  them,  they  have, 
as  property,  no  other  sitiis  than  the  residence  of  such  holders  and 
owners :  State  Tax  on  Foreign-held  Bonds,  15  Wall.  823. 

Such  securities  show  the  right  of  the  persons  owning  them  to 
demand  payment  of  the  interest  thereon,  as  it  may  accrue  and 
become  payable,  and  of  the  principal,  when  it  shall  become  due 
according  to  the  terms  of  the  respective  contracts :  Williams  on 
Personal  Property,  4th  Am.  ed.  4.  These  rights  are  properties 
belonging  to  the  owners  of  such  securities :  State  Tax  on  Foreign- 
held  Bonds,  15  Wall.  320 ;  Murray  v.  Charleston,  96  U.  S.  445. 
They  are  properties,  having  a  value  in  the  market  while  the  inter- 
est is  maturing  and  before  the  debts  are  due.  They  are  proper- 
ties, which,  because  they  consist  of  the  right  of  their  respective 
owners  to  demand  such  interest  and  principal,  as  they  may  respect- 
ively become  due,  are  personal  to  such  owners ;  and  have,  as  such 
rights,. no  taxable  situs,  except  the  residences  of  their  respective 
owners :  Cooley  on  Taxation  65 ;  Burroughs  on  Taxation,  sees. 
41,  134,  432 ;  Latrobe  v.  Mayor  and  City  Council  of  Saltimorey 
19  Md.  22 ;  Mayor  and  City  Council  of  Baltimore  v.  Sterling  and 
Ridgely,  29  Md.  49 ;  Champaign  County  Bank  v.  Smith,  7  Ohio 
52,  54 ;  Hall  v.  County  Commissioners  of  Middlesex,  10  Allen 
102  ;  Webb  v.  Burlington,  28  Vt.  198 ;  Kirtland  v.  ffotchkissy  42 
Conn.  426,  436. 
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It  does  not  matter  that  by  the  terms  of  tlie  contracts  the  owner 
of  such  securities  is  obliged  to  demand  payment  in  a  state  other 
than  that  in  which  he  may  reside.  It  does  not  matter  that  he  is 
required,  by  the  terms  of  the  contracts,  to  assign  these  securities 
in  a  particular  manner,  or  that  the  registry  of  such  assignment  is 
required  to  be  made  or  kept  in  a  particular  place.  Such  conditions 
do  not  alter  the  situs  of  the  right  of  property,  or  separate  such 
properties  from  the  person  of  the  owner  of  them.  They  are  only 
precautions,  intended  for  the  greater  safety  of  the  debtor :  Black 
V.  Zacharie,  8  Howard  513 ;  Farmers*  Bank  of  Maryland  v. 
Iglehartj  6  Gill  56 ;  Baltimore  City  Passenger  Railroad  Co.j  v. 
Sewell,  35  Md.  252,  258. 

Such  bonds  may  be  securities,  which  are  of  record  as  the  pro- 
perty of  the  owner  thereof,  in  the  proper  oflSces  of  the  states  and 
corporations  by  which  such  bonds  were  executed ;  but  the  title  to 
the  bonds  does  not  depend  upon  the  register  only.  Each  of  such 
owners  has  actual  possession  of  his  bonds.  Each  of  said  owners  is 
competent  to  sell,  bequeath,  or  give  them  away  as  part  of  his 
estate.  They  are  not  subject,  in  any  wise,  to  the  taxing  jurisdic- 
tion of  the  states  under  whose  authority  they  were  issued,  as  the 
property  of  such  owners ;  because  such  owners  are  not  within  the 
jurisdiction  of  those  states:  Murray. y.  Charlestony  96  U.  S. 
445.  They  are  taxable  only  under  the  laws  of  the  state  in  which 
their  owner  may  reside. 

It  is  true  that  the  Supreme  Court,  in  the  case  of  State  Tax  on 
Foreign-held  Bonds,  15  Wall.  823,  824,  said:  "That  the  actual 
situs  of  personal  property,  which  has  a  visible  and  tangible  exist- 
ence, and  not  the  domicile  of  its  owner,  will,  in  many  cases,  deter- 
mine the  state  in  which  it  may  be  taxed.  The  same  thing  is  true 
of  public  securities,  consisting  of  state  bonds,  and  bonds  of  muni- 
cipal bodies,  and  circulating  notes  of  banking  institutions;  the 
former,  by  general  usage,  have  acquired  the  character  of,  and  are 
lareated  as,  property  in  the  place  where  they  are  found,  though 
removed  from  the  domicile  of  the  owner ;  the  latter  are  treated  and 
pass  as  money  wherever  they  are.  But  other  personal  property, 
consisting  of  bonds,  mortgages,  and  debts  generally,  has  no  situs 
independent  of  the  domicile  of  the  owner.*' 

We  do  not  understand  what  is  meant  by  the  words  that  state 
bonds,  and  bonds  of  municipal  bodies,  by  general  usage,  "  have 
acquired  the  character  of,  and  are  treated  as  property,  in  the  place 
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inhere  they  are  found,  though  removed  from  the  domicile  of  the 
•owner." 

It  will  be  observed  that  the  Supreme  Court  does  not  say  that 
fBuch  bonds  are  not  to  be  treated  as  property,  at  the  domicile  of  their 
pwner,  when  they  ate  found  at  such  domicile.  It  certainly  did  not 
^mean  to  aay  that  they  could  be  treated  as  property  only  in  the  state 
or  municipality  by  which  such  bonds  were  issued ;  for  while  in 
Murray  v.  Charleston^  96  U.  S.  445,  it  decided  that  the  promise 
of  a  state  or  municipality  was  property,  it  held  on  page  440,  that 
fwn-resident  holder  of  such  state  or  municipal  promises,  was  not  a 
holder  of  property  within  such  state  or  city.  If  such  non-resident 
holder  of  state  or  city  bonds  is  not  a  holder  of  property  in  the  state 
or  city  issuing  such  bonds,  he  must  certainly  be  accounted  the 
holder  of  such  property  at  his  domicile  in  the  state  in  which  he 
Resides.  And,  as  the  Supreme  Court,  in  its  opinion  in  Murray  v. 
Charleston,  supra,  expressly  limits  the  taxing  power  of  a  state  or 
city  over  debts  due  by  such  state  or  city,  to  creditors  toitMn  their 
respective  jurisdictions,  it  must  certainly  be  understood  to  have 
meant  that  the  taxing  power  of  other  states,  and  of  municipalities 
in  other  states,  extended  to  such  properties,  when  owned  by  cred- 
itors residing  within  their  respective  jurisdictions.  In  such  cases 
the  property  is  found  at. the  domiciles  of  the  owners  of  the  particu- 
lar properties. 

As  a  question  of  strict  law,  it  is  immaterial  whether  bonds, 
issued  by  one  state,  or  by  a  municipality  incorporated  by  one  state, 
and  owned  by  a  resident  of  another  state,  were  or  were  not  exempt- 
ed from  taxation  by  the  state  which  authorized  the  issue  of  such 
bonds.  Such  exemption  can  have  no  extra-territorial  operation, 
except  by  general  usage,  or  by  a  comity,  which  has  attained  the 
force  of  general  usage. 

There  is,  of  course,  no  need  of  any  argument  to  show  that  the 
bonds  of  other  states,  or  of  municipal  or  other  corporations  incor- 
porated by  other  states,  owned  by  residents  of  one  state,  are  not 
exempted  from  taxation  by  such  state,  because  such  bonds  are  not 
taxed  by  the  states  which  authorize  their  issue,  when  owned  by 
rjesidents  of  such  states.  Each  state  is  free,  in  the  absence  of  a 
constitutional  provision  to  the  contrary,  to  exempt  from  taxation 
any  class  of  property  belonging  to  residents  of  such  state  to  which 
it  may  see  proper  to  grant  such  immunity.  The  power  thus  exer- 
cised can  never  operate  beyond  the  jurisdiction  of  the  state  oxer- 


Digitized  by 


Google 


FOREIGN  STATES,  BiUNICIPALlTIES,  Etc.  6 

eiaing  it.  No  state  can  protect  firom  taxation  properly  within  the 
jurisdiction  of  another  state,  owned  by  a  resident  of  such  otheif 
state. 

II.  Are  shares  of  stock  in  corporations,  other  than  municipal 
corporations,  not  incorporated  bj  the  state  in  which  the  holder  of 
such  shares  resides,  subject  to  valuation  and  assessment  by  the 
state  of  which  such  holder  is  a  resident  ? 

A  corporation,  incorporated  by  another  state,  is  a  resident  of 
such  state  only:  Bank  of  Augusta  v.  Uarkj  13  Peters  588; 
Ohio  and  Mississippi  Eailroad  Co.  v.  Wheeler,  1  Black  295-297 ; 
and  must  be  treated  as  a  natural  person  would  be,  who  resided  in 
such  state :  Louisville  Railroad  Co.  v.  Letson,  2  How.  555. 

It  is  the  sole  owner  of  the  franchises  and  capital  of  the  corpora- 
tion, and  of  the  property,  real,  personal  and  mixed,  in  which  that 
capital  is  invested,  and  which  are  held  in  its  corporate  name  and 
by  its  corporate  title  ;  and  such  property,  according  to  its  nature, 
may  be  valued  and  assessed  to  the  corporation  owning  it,  in  the 
state  in  which  such  corporation  resides,  in  the  same  manner  in 
which  such  particular  properties  would  be  assessed  to  individuals, 
if  they  were  the  owners  thereof:  Gordon  v.  Appeal  Tax  Courts  8^ 
How.  150;  CalcuUa  Jute  Mills  Co.  v.  Nicholson,  Jj^Yf  Rep. 
1  Ex.  Div.  444,  448 ;  Cesena  Sulphur  Co.  v.  Nicholsonj  Law 
Rep.  1  Ex.  Div.  458,  454. 

If  such  corporation  has  a  capital  stock,  divided  into  shares, 
owned  by  individuals,  such  individual  shareholders  are  not  the. 
owners  of  any  portion  of  the  corporate  property  or  franchise :  Re^ 
gina  v.  Amaud,  9  Ad.  k  E.  N.  S.  806,  817  (58  E.  C.  L.  R.  816) ; 
Wats<m  V.  SpraOey,  10  Exch.  35,  288;  Cesena  Sulphur  Co.  v. 
NieholsoTij  Law  Rep.  1  Exch.  Div.  451 ;  and  certainly  the  corpo- 
ration is  not  the  owner  of  the  shares  belonging  to  the  individual 
diareholders. 

The  shareholders  have  a  right  to  participate  in  the  net  profits  of 
Ae  corporation,  as  ascertained  from  time  to  time,  in  proportion  to 
the  number  of  their  shares  in  the  corporate  stock.  They  have  a 
righty  in  case  of  the  dissolution  of  the  corporation,  to  a  share  in  its 
assets  remaining  after  payment  of  its  debts,  proportioned  to  their 
ownership  of  its  shares  of  stock.  But,  while  the  corporation  ro> 
mains  in  being,  they  are  not  owners  of  any  part  of  the  corporate 
franchises  or  property:  McCuUoch  v.  Maryland,  4  Wheat.  486; 
Dartmouth  College  v.  Woodward,  4  Wheat.  700,  701;  Gordon 
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T.  Appeal  Tax  Court,  3  Howard  150 ;  Van  Allen  v.  Assesion^ 
8  WaU.  584 ;  Delaware  Railroad  Tax  Case,  18  Wall.  229,  231 ; 
Farringtony.  TemiesBee,  95  U.  S.  686,  687,  691;  Dewing  v. 
Perdicaries,  96  U.  S.  196 ;  Megina  v.  Amaud^  9  Ad.  &  E.  N. 
S.  806,  817  (58  E.  C.  L.  R.  816) ;  Watson  v.  Spratley,  10  Exch. 
235,  238.  The  right,  while  the  corporation  remains  in  being,  to 
receive  their  proportionate  share  of  the  net  profits  of  such  corpo- 
ration, is  their  sole  and  exclusive  right.  It  is  not  shared  with  the 
corporation.  It  belongs  to  the  stockholders  as  stockholders  only. 
This  right  is  an  actual  property,  having  a  market  value,  which, 
whether  it  is  to  be  termed  a  chose  in  action  or  not,  is  as  much 
the  exclusive  property  of-  the  shareholders  as  any  other  property 
belonging  to  him.  Hz  parte  Union  Bank  of  Manchester,  12  Eq. 
Cas.  357  ;  Williams  on  Personal  Property,  4th  Am.  ed.  6. 

The  property,  owned  by  a  shareholder  in  a  corporation,  is  so  dif- 
ferent and  distinct  from  the  property  owned  by  the  corporation, 
that  its  distinctive  character  is  not  affected  by  the  nature  of  the 
property  of  the  corporation.  The  property  of  the  corporation 
may  be  wholly  real  estate.  The  shares  of  its  stock  are  personal 
property  only  :  Ux  parte  Union  Bank  of  Manchester^  12  Equity 
Cases  357 ;  Shelford  on  Joint  Stock  Companies,  2  Eng.  ed.  147 ; 
Myers  v.  Peregal,  2  De  Gex,  Mac.  &  Gord.  618,  621 ;  Eilton  v. 
Qiraud,  1  De  Gex  &  Smale  83 ;  Ashton  v.  Lord  Langdale,  4 
De  Gex  &  Smale  402 ;  Taylor  v.  lanley,  2  De  Gex,  Fisher  &- 
Jones  84;  Hayter  v.  Tucker,  4  Kay  &  Johnson  248;  Sparling 
V.  Parker,  9  Beav.  450;    Walker  v.  Milne,  11  Beav.  607. 

The  necessary  conclusion  would  seem  to  be  that  shares  in  a  cor- 
poration, incorporated  by  one  state,  owned  by  residents  of  another 
state,  constitute  a  separate  and  special  property,  belonging  to  the 
respective  shareholders,  wholly  distinct  from  the  capital  of  the  cor- 
poration, and  from  the  property  in  which  that  capital  is  invested : 
Emory  v.  State,  41  Md.  68. 

The  most  complete  proof  that  the  property  belonging  to  the 
corporation,  and  the  shares  in  such  corporation  in  the  hands  of  the 
holders  of  such  shares,  are  distinct  and  separate  properties,  is  the 
conclusion  reached  by  the  Supreme  Court  of  the  United  States  in 
the  recent  case  of  Farrington  v.  Tennessee,  95  U.  S.  687,  that 
the  property  of  a  corporation  and  the  shares  of  a  corporation  may 
both  be  taxed  in  the  hands  of  their  respective  owners,  by  the  state 
in  which  such  corporation  has  its  situs,  and  in  which  also  such 
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shareholders  reside,  and  that  such  taxation  is  not  double.  In  that 
case  it  was  declared  to  be  *'  settled  beyond  doubt,"  that  a  tax  upon 
a  corporation  was  a  different  thing  from  a  tax  upon  the  individual 
shareholders  of  stock  in  the  corporation ;  that  the  property  of  the 
corporation,  and  the  shares  of  stock  of  that  corporation  in  the 
hands  of  stockholders,  were  different  properties,  and  were  conse-' 
quently  distinct  subjects  for  taxation ;  and  that  an  exemption  of 
the  one  was  not  of  itself  an  exemption  of  the  other,  nor  the  taxa- 
ation  of  the  one  a  tax  upon  the  other  in  such  a  sense  as  to  inter- 
fere with  any  exemption  the  latter  might  have  from  taxation. 

The  ruling,  thus  made,. has  been  afiBrmed  in  the  recent  case  of 
Dewing  v.  PerdicarieSy  96  U.  S.  196. 

If  shares  of  stock  in  a  corporation,  incorporated  by  a  state, 
owned  by  a  shareholder  residing  in  the  same  state,  constitute  a 
property  separate  from  that  owned  by  the  corporation,  and  are  lia- 
ble to  taxation  as  the  property  of  such  shareholder,  whether  the 
property  of  the  corporation  be  taxed  by  such  state,  or  not,  it  cer- 
tainly follows  that  shares  of  stock  in  a  corporation  incorporated  by 
one  state,  are,  when  owned  by  a  resident  of  another  state,  liable  to 
taxation  by  the  state  in  which  he  resides,  whether  the  property  of 
such  non-resident  corporation  be  taxed  by  the  state  in  which  it  has 
its  situs,  or  not :  Keyset  v.  Rice^  47  Md.  211,  212 ;  Latrobe  v. 
Mayor  and  City  Council  of  Baltimore^  19  Md.  13 ;  Farrington  v. 
Tenne%eee,  95  U.  S.  686,  687,  691,  692 ;  Dewing  v.  PerdicarieSy 
96  U.  S.  196 ;  Van  Allen  v.  Assessors,  8  Wall.  684 ;  1  Redf.  Am. 
R.  W.  Cases,  Sup.  503,  504 ;  State  v.  Branin,  3  Zab.  507 ;  State 
▼.  Bentley,  3  Zab.  341 ;  Newark  City  Bank  v.  Assessors^  30  N.  J. 
20 ;  Cooley  on  Taxation  15,  16,  274 ;  Burroughs  on  Taxation 
188  ;  Dwight  v.  Mayor  of  Boston,  12  Allen  316,  322 ;  Howell  v. 
CassapoliSy  35  Mich.  472 ;  City  of  Evansville  v.  Eall^  14  Indiana 
27 ;  Angel  &  Ames  on  Corp.,  8th  ed.,  sections  560-564. 

When  a  corporation  has  its  situs  in  one  state,  and  the  share- 
holders of  such  corporation  reside  in  another  state,  the  taxation  by 
the  one  state  of  the  corporate  property,  and  by  the  other  state  of 
the  shares  in  that  corporation,  owned  by  persons  residing  in  such 
other  state,  is  not  a  circumstance  upon  which  the  courts  of  either 
state  can  found  an  Abjection.  Such  taxation  cannot  be  objected  to 
as  doable  taxation.  The  theory  that  taxation  of  the  property  of  a 
corporation,  and  also  of  its  shares,  is  double  taxation,  has  no  appli- 
cation except  to  a  case  where  the  situs  of  the  property  of  such  cor- 
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poration,  and  the  situs  of  the  ownership  of  its  shares  of  stock,  are 
both  in  one  state,  and  both  properties  are  taxed  for  the  same  object 
and  by  the  same  authority  in  such  state.  Taxes,  which  are  impos- 
ed by  different  authorities,  are  not  objectionable  upon  any  theory 
of  double  taxation,  even  if  the  taxes  thus  imposed  affect  the  same 
property.  Municipal  taxes  are  not  unconstitutional,  because  they 
affect  property  already  taxed  for  state  purposes.  Federal  direct 
taxes,  laid  under  article  1,  section  8,  of  the  Constitution  of  the 
United  States,  would  not  be  unconstitutional,  although  they  would 
certainly  be  imposed  upon  property  already  subject  to  state  and 
municipal  taxation.  Taxes  imposed  by  different  states,  upon  the 
same  property,  could  not  be  accounted  double  taxation.  And  cer^ 
tainly  taxes  imposed  by  different  states  upon  properties  different  in 
nature,  however  connected  by  relation  to  each  other,  cannot  be 
accounted  double  taxation. 

The  situs  of  the  corporation  does  not  determine  the  situs  of  the 
shares  of  such  corporation  for  the  purposes  of  taxation.  Such 
shares  represent  only  the  right  of  the  shareholder  to  receive  an 
aliquot  portion  of  the  net  profits  of  the  corporation ;  and  being 
rights  of  property  wholly  personal  to  the  shareholder,  can  have,  as 
property,  no  situs  except  the  residence  of  such  shareholder.  See 
cases  last  cited. 

The  register  of  shares  in  the  principal  office  of  a  corporation 
does  not  create  a  situs  for  such  shares  a^  taxable  property.  That 
book  is  only  a  record,  kept  for  the  security  of  the  corporation,  to 
afford  evidence  of  the  ownership  of  such  shares.  A  transfer  upon 
the  registry  is  not  necessary  to  divest  the  title  of  the  owner  of 
shares  of  corporate  stock.  The  property  in  such  shares  is  so  com- 
pletely vested  in  the  owner,  that  his  transfer  of  them,  by  a  proper 
instrument,  operates  of  itself  to  divest  his  title  and  to  give  to  his 
transferee  a  right  to  demand  a  new  certificate :  Bank  v.  Zacharie^ 
3  How.  513 ;  Farmers*  Bank  v.  IgUhartj  6  Gill  56 ;  Baltimore 
City  Passenger  Railway  Co.  v.  Sewell^  35  Md.  252,  253 ;  Agri- 
cultural  Bank  v.  Burr^  24  Maine  254  ;  Angell  &  Ames  on  Corp., 
8th  ed.,  sect.  565.  The  register  is  only  one  of  the  indicia  of 
title :  Dewing  v.  FerdicarieSj  96  U.  S.  196. 

C.  J.  M.  G. 
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RECENT    AMERICAN    DECISIONS. 

Supreme  Court  of  Rhode  Island. 

WILLIAM  M.  FISHER  r.  HORACE  TIFFT. 

If  in  oatgoiog  partner  takes  a  bond  of  indemnity  from  the  remaining  partner^ 
against  all  the  liabilities  of  the  firm,  and  the  obligor  obtains  a  discharge  in  bank-^ 
raptcy,  and  snbsequentlj,  the  obligee  is  compelled  to  pay  the  partnership  debts, 
the  discharge  in  bankruptcy  is  a  bar  to  a  snit  on  snch  bond  of  indemnity. 

This  was  an  action  of  debt  on  a  bond,  the  condition  of  which  was 
as  follows,  to  wit :  ^^  The  condition  of  this  bond  is  such  that  if  the 
said  obligors  shall  well  and  truly  pay,  and  cause  to  be  paid,  all  the 
dshts  and  liabilities  of  the  late  firm  of  H.  Tifil  &  Co.,  in  which  said 
Fisher  (the  plaintiff)  was  a  partner,  and  save  the  said  Fisher  from 
loss  by  reason  thereof,  this  bond  to  be  void,  otherwise  of  full  force 
and  virtue."  The  bond  was  dated  October  6th  1858,  and  was 
executed  on  that  day  by  the  defendant,  and  also  by  Milton  W.. 
Blackinton  and  J.  E.  Brewster. 

It  appeared  in  testimony  submitted  to  the  court,  jury  trial  having 
been  waived,  that  previous  to  October  6th  1858,  the  plaintiff  and 
defendant,  together  with  Blackinton,  were  engaged  in  business  as 
oo-partners,  under  the  firm  of  H.  Tifft  &  Co.,  and  that  the  plaintiff 
had  sold  out  his  interest  in  the  firm  to  Brewster,  and  that  there^- 
npoQ  the  defendant  Blackinton  and  Brewster  formed  a  new  co- 
partnership, and  having  agreed  with  the  plaintiff  to  assume  the 
debts  and  liabilities  of  the  old  co-partnership,  gave  him  the  bond 
aforesaid  for  his  indemnity.  It  also  appeared  that  December  21st 
1861,  one  Josiah  D.  Richards  recovered  judgment  for  $1964.42 
against  the  members  of  the  old  firm,  including  the  plaintiff,  upon  a 
claim  which  he  held  against  the  old  firm,  and  that  June  1st  1868, 
the  sum  of  $673.33  still  remaining  due  on  said  judgment,  the 
plaintiff  was  compelled  to  pay  to  said  Richards,  in  order  to  obtain 
his  release  from  said  judgment,  the  sum  of  at  least  $233.72.  He 
daimed  that  he  was  compelled,  also,  to  pay  for  his  release  the 
further  sum  of  $370.16,  making  in  all  the  sum  of  $603.91,  which, 
with  interest  thereon,  he  sought  to  recover  in  this  action. 

The  defendant  set  up  in  bar  of  the  action  his  discharge  in  bank- 
ruptcy, under  the  laws  of  the  United  States,  which  was  granted  to 
him  May  11th  1868,  and  which  discharged  him  from  all  debts  and 
daims,  which  were  made  provable  by  the  law  against  his  estate,  and 
which  existed  on  the  first  day  of  August  1867,  the  day  on  which 
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his  petition  in  bankruptcy  was  filed.  The  plaintiflF  contended  that 
this  claim  in  suit  did  not  exist,  and  was  not  provable  before  his 
payment  on  the  Richards  judgment,  which  was  not  made  until 
after  the  discharge  was  granted,  and  that,  therefore,  the  discharge 
was  not  a  bar  to  his  action.  He  conceded  that  if  the  claim  was 
provable  the  action  was  barred. 

Thurston^  Ripley  ^  Co.y  for  plaintiff. 

Samuel  Curreyy  for  defendant 

The  opinion  of  the  court  was  delivered  by 

DuRFEE,  C.  J. — The  Bankrupt  Act,  Revised  Statutes  of  the 
United  States,  §  5068,  provides  that  "in  all  cases  of  contingent 
debts  and  contingent  liabilities,  contracted  by  the  bankrupt,  and 
not  herein  otherwise  provided  for,  the  creditor  may  make  claim 
therefor,  and  have  his  claim  allowed,'*  &c.  The  act  also  provides, 
§  5070,  that  "  any  person  liable  as  bail,  surety,  guarantor,  or  other- 
wise,  for  the  bankrupt,"  whether  he  has  paid  the  debt  or  not,  may 
prove  the  debt  if  the  creditor  omits  to  prove  it.  The  language  of 
these  provisions  applies  broadly  to  contingent  and  uncertain  claims 
and  liabilities.     Is  it  not  broad  enough  to  cover  the  claim  ih  suit  ? 

The  defendant  relies  upon  §  5068,  and  unless  the  claim  in  suit 
is  otherwise  provided  for  in  the  act,  the  section  seems  to  be  broad 
enough  to  cover  it.  Certainly  the  bond  creates,  if  not  a  contingent 
debt,  at  least  a  contingent  liability,  and  such  a  liability  is  within 
§  5068.  The  present  Bankrupt  Act  is  in  this  respect,  as  is  re- 
marked in  Jones  v.  Knoxy  46  Ala.  53,  also  in  8  Bankrupt  Regis- 
ter 559,  broader  in  its  application  to  contingent  claims  than  the 
Bankrupt  Act  of  1841,  and  consequently  the  decisions,  under  the 
Act  of  1841,  which  are  relied  on  by  the  plaintiff,  are  not  fully  in 
point.  The  Act  of  1841  was  more  like  the  English  Bankrupt  Act, 
which  extended  to  debts  payable  on  a  contingency  or  to  contingent 
debts  ;  but  did  not  extend  to  a  mere  contingent  liability.  Hankin 
V.  Bennett^  8  Exch.  Rep.  107;  French  y.  Morse^  2  Gray  111 ; 
Riggin  v.  Magwire,  15  Wall.  529.  The  plaintiff  contends  that , 
the  claim  was  not  provable,  because  incapable  of  proof.  We  think, 
however,  it  was  capable  of  an  approximate  proof,  which  is  all  that 
can  ever  be  made  in  cases  of  contingent  liability.  When  the  de- 
fendant filed  his  petition  in  bankruptcy,  the  balance  due  on  the 
judgment  had  been  due  for  several  years,  and  there  could  be  little 
reason  to  doubt  that  the  plaintiff,  if  he  had  the  means,  would  be 
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called  upon  for  payment.  And  see  Janes  v.  Knox,  cited  above, 
and  Jones  v.  The  State,  28  Ark.  119. 

It  may  be  qufiBtioaed,  bowever,  wbetber  Ae  x:kmm  in  suit  is  not 
'^provided  for"  by  §  5070,  rather  than  by  §  5068.  The  provision 
contained  in  §  5070  is  somewhat  similar  to  a  provision  of  the  Eng- 
lish Bankrupt  Act,  which  extends  to  sureties  and  persons  "liable 
for  any  debt  of  the  bankrupt."  The  provision  of  the  English 
Bankrupt  Act  came  up  for  construction  in  Wood  v.  Dodgson,  2 
M.  &  S.  195.  There,  on  the  dissolution  of  a  firm,  consisting  of 
three  partners,  two  of  them  assigned  their  interest  in  the  joint 
effects  to  the  third,  and  took  from  him  a  covenant  to  pay  the  debts 
and  indemnify  them.  The  third  partner,  however,  became  a  certi- 
ficated bankrupt,  and  afterwards,  the  other  two  partners  were 
obliged  to  pay  a  debt  of  the  firm.  An  action  subsequently  brought 
on  the  covenant,  was  held  to  be  barred  by  the  discharge  in  bank- 
ruptcy, upon  the  ground  that  under  the  covenant  the  covenantor 
became  in  equity,  as  between  the  partners,  the  principal  debtor, 
and  the  other  two  his  sureties,  and  that,  as  sureties  or  persons  liable 
for  the  debt  of  the  bankrupt,  they  were  subject  to  the  provision 
aforesaid.  And  the  same  view  was  taken  by  the  Supreme  Court 
and  Court  of  Appeals  of  New  York,  under  the  Act  of  1841,  in 
Crafts  V.  Matt,  5  Barb.  S.  C.  305 ;  4  N.  Y.  603.  There  the 
plaintiff  and  defendant  gave  their  bond  on  a  joint  purchase  of  land. 
The  plaintiff  afterwards  conveyed  to  the  defendant,  who  thereupon 
agreed  to  pay  the  bond  and  indemnify  him.  Subsequently  the 
defendant  was  discharged  as  a  bankrupt ;  and  after  that  instalments 
fell  due  on  the  bond  which  the  plaintiff  was  obliged  to  pay.  It  was 
held  that  the  plaintiff  was  to  be  regarded  as  standing  in  the  rela- 
tion of  surety  for  Ae  defendant,  and  therefore  that  his  right  to 
recover  for  the  instalments  so  paid  was  barred  by  the  discharge. 
See  ^o  Mace  v.  Wells,  7  How.  U.  S.  272 ;  Butcher  v.  Forman, 
6  Hill  583. 

These  eases  seem  to  show  that  the  claim  in  suit  is  to  be  regarded 
as  provided  for  by  §  5070  ;  but  whether  provided  for  by  §  5070,  or 
provable  under  §  5068,  in  either  case  any  action  thereon  is  barred 
by  the  discbarge.  We  think  it  was  either  provided  for  by  §  5070 
or  provable  under  §  5068,  and  therefore  give  the  defendant  judg- 
ment for  his  costs. 

Notwithstanding  the  great  respect  to  Court  of  Rhode  Island  are  justly  en- 
which  the   deciuons  of   the   Supreme     titled,  there  is  some  room  for  differ- 
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enoe  of  opinion  m  to  tbe  point  inyolved 
in  this  case.  Of  course,  all  agree  that 
the  claim  here  sued  upon  was  barred 
by  the  discharge  in  bankruptcy,  if  the 
same  was  provable,  otherwise  not.  It 
is  equally  clear  that  if  provable  at  all, 
it  must  have  been  either  under  2  5068, 
as  a  *' contingent  liability,"  or  under 
{  5070,  as  a  payment  by  one  <*  liable  as 
bail,  surety,  guarantor  or  otherwise  for 
tbe  bankrupt.''  To  consider  tho  last 
ground  first.  Is  an  outgoing  partner, 
who  still  remains  bound  to  the  original 
partnership  creditor,  and  on  the  ori- 
ginal partnership  debt,  liable  as  surety 
or  guarantor  for  his  remaining  partner, 
merely  because  the  latter  has,  as  be- 
tween themselves,  agreed  to  pay  the 
Whole  debt,  and  to  indemnify  the  other 
from  his  liability,  the  creditor  having 
done  nothing  to  release  him  from  his 
original  and  primary  obligation  ?  That 
he  is  still  an  original  debtor  and  not  a 
surety,  so  far  as  the  creditor  is  con- 
cerned, is  of  course  admitted.  If  sued 
by  him,  he  must  be  sued  as  a  co-debtor, 
and  not  as  surety  or  guarantor.  As  to 
him,  he  is  still  originally  and  not  col- 
laterally liable.  He  would  not  be  dis- 
charged or  released  by  any  extension 
or  indulgence  as  to  payment  by  the 
creditor  to  the  remaining  partner,  as  a 
surety  or  guarantor  might  be.  Would 
he  be  at  the  same  time  principal  debtor 
to  his  creditor,  and  surety  only  as  be- 
tween  himself  and  his  partner,  without 
some  express  agreement  or  understand- 
ing to  that  effect  ?  The  argument  is, 
that  because  the  remaining  partner 
ought  equitably  to  pay  the  whole  debt, 
the  retiring  partner  stands  to  him  in  the 
light  of  a  surety  merely,  in  equity  at 
least,  and  therefore  should  be  so  con- 
sidered, in  a  suit  at  law,  by  him  against 
the  other,  for  contribution  or  remnnera* 
tion.  It  is  true  doubtless  that  in  equity 
he  may  for  some  purposes  be  considered 
to  stand  in  the  same  situation  as  a 
surety,  strictly  so  called.  For  this  rea- 
son, he  would  be  entitled,  in  a  court 


of  equity,  if  he  was  called  npon  to  pay 
the  whole  debt,  to  be  subrogated  to  tho 
rights  of  the  creditor  as  to  any  collat- 
erals or  security  he  might  hold  against 
the  remaining  partner  alone,  for  the 
same  debt,  and  so  might  enforce  them 
in  equity  in  the  name  of  the  creditor 
against  his  former  partner.  See  Butler 
V.  Birkey,  13  Ohio  St.  515  ;  The  jEtna 
Ins,  Co.  V.  Wires,  28  Vt.  98  ;  McCor- 
micky,  Lrwin,  35  Penna.  St.  Ill ;  Frood^ 
Jacobs  ^  Co.'s  Estate,  73  Id.  459.  But 
this  is  allowed  only  in  equity,  and  be- 
cause it  is  for  his  advantage  and  protec- 
tion, and  in  order  to  compel  the  real 
debtor  to  pay  the  debt  himself.  But 
does  the  same  rule  apply  at  law  in  a 
suit  by  him  to  recover  remuneration, 
when  the  effect  of  it  would  be  exactly  the 
reverse,  vis.,  to  deprive  him  of  a  rem- 
edy, and  release  the  true  debtor  from 
paying  any  one?  Does  the  maxim, 
cessante  ratione,  cessat  ipsa  lex,  apply  ? 
That  is  the  question  involved  in  Fisher 
V.  Tijf). 

The  English  courts  pat  a  strict  con- 
struction upon  the  words  *' surety  or 
other  person  liable  for  the  bankrupt," 
and  refuse  to  extend  the  term  so  as  to 
include  those  who  might  equitably  be 
considered  a  surety  or  person  liable  for 
the  bankrupt,  such  as  to  bail,  who  be- 
came such  before  the  bankruptcy,  but 
who  were  not  called  upon  to  pay  until 
after.  These  were  not  allowed  to  prove 
under  the  Bankrupt  Act  of  49  Geo.  3, 
c.  121,  s.  8,  as  a  surety  or  person  liable 
for  the  bankrupt,  and  it  required  addi- 
tional legislation  to  include  their  case 
by  express  words.  See  Newingion  ▼• 
Keegs,  4  B.  &  Aid.  493  (1821)  ;  Metres 
V.  Moti,  6  Taunt.  329,  2  Marsh.  192 
(1815).  And  see  Goddard  v.  VaudeT' 
hegden,  3  Wils.  262  (1771).  But  the 
bail  of  a  bankrupt,  who  pays  money 
solely  for  his  benefit,  has  certainly  as 
good  a  right  to  indemnity,  and  share  in 
the  assets  of  the  bankrupt,  and  to  be 
considered  as  an  equitable  surety  for 
him,  as  a  copartner  has,  who  in  paying 
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his  raonej  oolj  pays  his  own  dobt,  and 
for  which  be  had  received  the  original 
consideration. 

In  Eoare  ▼.  WkUe,  3  Jar.  (N.  8.) 
445,  40  Bng.  Law  &  Eq.  3M  (1857), 
the  plaintiff  was  nnder-tenant  -  to  the 
defendant,  and  the  defendant  had  agreed 
to  indemnifj  him  against  pajing  rent  to 
the  bead  landlord,  and  then  went  into 
btnkmptcj,  and  the  tenant  was  com- 
pelled to  paj  the  whole  rent.    After  the 
defendant's  disdiarge,  he  sued  him  for 
the  same,  and  it  was  claimed  that  the 
plaintiff  was  **  a  person  snretj  or  liable 
for  the  debt  of   the   bankrupt,"   and 
might  hare  proTed  his  claim  in  bank- 
niptcj,  and  therefore  it  was  now  dis- 
diarged.    The  term  surety  in  the  bank- 
rapt  laws,  it  was  said,  has  had  the 
widest  extension,  and  Wood  r.  Dodgton^ 
2  M.  4  S.  195,  and  Vatuamdan  y.  CVs- 
6ie,  3  B.  ft  Ad.  13,  were  cited ;  but  the 
whole    Court   of   Exchequer,   without 
eren  calling  upon  the  other  side,  said 
there  must  be  judgment  for  the  plaintiff. 
So,  where  the  plaintiff  was  the  ac- 
ceptor of  a  bill  of  exchange,  which  the 
defendant,  for  good  consideration,  sub- 
•equentlj  agreed  to  paj,  and  indemnifj 
the  plaintiff  therefrom,  but  went  into 
bankruptcy,  and  the  plaintiff  was  com- 
pelled So  paj  the  bill,  it  was  held  he 
could  not  prore  the  same  against  the 
defendant  on  the  ground  of  being  a 
surety  or  other  person  liable  for  him: 
Yallop  T.  Ebert,  1  B.  ft  Ad.  698  (1831). 
So,  oae  who  draws  a  bill  payable  to 
his  own  order,  and  then  endorses  it  for 
the  accommodation  of  the   next  en- 
donee,  is  not  a  *<  surety  or  liable  for 
the  debt*'  of  anch  endorsee,  so  that  he 
could  proTO  in  bankruptcy  against  him  : 
Mayer  t.    Meakin,    Qow    183   (1820). 
Bat  there  does  not  seem  to  be  entire 
eoesisteiicy  In  the  Tiews  of  the  Bnglish 
oovis  on  thin  subject,  since  it  has  sev- 
wil  times  been  held,  that  an  aocommo- 
<lstioB  endorser  is  a  ^  person  liable  for 
(he  debt"  of  die  maker  so  accommo- 
dated, and  if  fSbft  latter  goes  into  bank- 


ruptcy, the  former,  having  paid  the  debt, 
may  prove  against  his  estate,  and  so  is 
barred  by  his  discharge  :  Batuit  t. 
iJodffin,  9  Bing.  652  (1833)  ;  Vanscm* 
dan  T.  Corsbie,  3  B.  ft  Aid.  13  (1819)  ; 
Sledmam  t.  Martinnami^  13  East  427 
(1811)  ;  Ex  parte  Lloyd,  1  Rose  6;  Ex 
parte  Yonge,  3  Yes.  ft  Beam.  40. 
'  The  Supreme  C!onrt  of  Massachusetts 
eonsldered  this  very  question  of  Fisher  v. 
Tiffif  in  Morton  t.  Richards,  13  Gray  15 
(1859) ,  a  case  arising  under  the  state  in- 
solvent law:  St.  1838,  c.  163,  p.  3.  That 
Stat,  allowed  the  proof  of  any  sum  paid 
"  by  any  surety  of  the  debtor  in  any  con- 
tract, if  the  payment  was  made  before  the 
first  dividend."  The  plaintiff  had  been 
in  company  with  one  Johnson,  under 
the  firm  of  Johnson  ft  Morton.  The 
latter  sold  out  to  one  Daniels,  and  the 
new  firm  of  Johnson  ft  Daniels  assumed 
all  the  liabilities  of  the  old  firm  of  John- 
son ft  Morton,  and  agreed  to  indemnify 
Morton  against  his  liability  therefor. 
Johnson  ft  Daniels  then  went  into  in- 
solvency, and  one  of  the  old  creditors 
compelled  Morton  to  pay  his  whole 
debt,  and  Morton  offered  to  prove  the 
same  against  Johnson  ft  Daniels  before 
any  dividend  had  been  declared,  on  the 
ground  that  he  had  paid  it  as  surety  for 
them.  But  the  full  court  refused  to 
allow  it,  on  the  ground  that  he  was  not 
a  surety,  but  a  principal  debtor,  and  in 
paying  it  he  paid  his  own  debt,  A 
sorety,  said  the  court,  is  '*  he  who  be- 
comes answerable,  by  contract  with  an- 
other, for  the  payment  to  him  of  a  third 
person's  debt,  or  for  the  performance 
of  a  ,third  person's  other  undertaking 
or  duty."  This  case  seems  to  be  in 
direct  conflict  with  Fisher  v.  7Y/f>,  above. 
It  is  true,  the  U.  8.  Bankrupt  Act  uses 
the  phrase  *'  or  otherwise  liable  for  the 
bankrupt,"  but  does  not  that  mean 
otherwise  similarly  liable— e/asdem  yen^ 
erist  The  same  general  phrase  was 
found  in  the  English  Bankrupt  Act,  but 
was  held  not  to  extend  to  all  liabilities. 
The  phrase  is  liable  for  the  bankrupt. 
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One  co-partner  is  liable  with  his  partner, 
but  not  exactly  for  him.  There  seems 
to  be  as  much  reason  for  calling  him  a 
guarantor  for  his  partner  as  for  saying 
he  is  a  surety.  The  familiar  maxim 
of  noadtur  a  soeiis  applies.  General 
words  are  often  restricted  by  prior  spe- 
cific words.  Thus,  the  words  "  other 
person  whatever"  after  ^'tradesman, 
artificer,  workman,  laborer  or  other  per- 
son whatsoever,"  do  not  include  every 
person — a  stage-driver — but  only  per- 
sons tjtisdem  generis :  Sandimam  v. 
Breach,  9  B.  &  C.  96  (1827).  Nor  an 
attorney  :  Pcate  v.  Dicken,  1  C,  M.  k 
B.  428  (1834).  A  sUtnte  which  for- 
bids **  any  artificer,  calico  printer,  kc, , 
&c.,  or  any  other  person,^*  from  absent- 
ing himself  from  his  employment,  does 
not  apply  to  a  house-servant :  Kitchen 
T.  Sfiaw,  6  Ad.  &  El.  729  (1837).  A 
statute  which  enacts  that  *  ^  no  writ  or 
process  shall  be  sued  out  against  any 
district  surveyor  or  other  person  for  any- 
thing done  under  the  act,  without  a 
month's  notice,"  does  not  apply  to 
every  other  person,  but  only  to  persons 
ejusdem  generis  with  district  surveyors  : 
Williams  v.  Golding,  Law  Rep.  1  C.  P. 
69  (1865). 

A  power  to  tax  '^auctioneers,  gro- 
cers, merchants,  &c.,  and  all  other  busi- 
ness j  trades,  associations  or  professions 
whatever,"  docs  not  include  the  busi- 
ness or  profession  of  a  lawyer:  City 
of  St.  Louis  V.  Laughlin,  49  Mo.  559 
( 1 87  2) .  A  law  prohibiting  a  person  to 
navigate  **  any  lighter,  wherry  or  other 
crafty^*  does  not  apply  to  one  navigating 
a  steam -tug  of  eighty-seven  tons,  bur- 
den, but  only  to  vessels  of  the  same 
kind  as  lighters  and  wherries  :  Reedy,, 
Ingham,  3  El.  &  Bl.  889  (1854).  A 
statute,  *  *  that  whenever  the  exigencies 
of  any  army  in  the  field  are  such  as  to 
make  impressment  of  forage,  articles 
of  subsistence  or  other  property, ^^  abso- 
lutely necessary,  it  may  be  made,  does  not 
include  all  other  property,  bat  only  sim- 
ilar to  those  specified  in  the  act :  Whde 


V.  Ivey^  84  Geo.  199  (1865).  A  statute 
giving  a  board  of  ofiicers  power  to 
remove  "  for  incompetency,  improper 
conduct  or  othtr  cause  satisfactory  to  the 
board,"  means  only  kindred  causes: 
State  V.  JlicGarry,  21  Wis.  496  (1867). 
Analogy,  therefore,  would  seem  to 
sanction  the  conclusion  that  the  words 
"otherwise  liable  for  the  bankrupt," 
should  be  confined  to  liabilities  similar 
to  those  of  sureties,  guarantors,  kc. 

Thus  far  as  to  the  argument  upon  the 
question  ;  now  as  to  the  authorities  cited 
by  the  learned  court.  Some  of  them  do 
not  apparently  have  a  material  bearing 
upon  the  exact  point  involved.  The 
only  point  involved  in  Jones  v.  The 
State,  28  Ark.  119,  was  whether  a 
surety  on  a  bail-bond  was  released  by 
his  own  discharge  in  bankruptcy,  as 
against  the  obligee  in  the  bond,  a  point 
too  plain  to  question.  Exactly  similar 
was  Jones  v.  Knox,  46  Ala.  53,  a  surety 
on  a  guardian's  bond.  No  doubt  the 
liability  of  a  surety  on  a  bond  to  the 
creditor  is,  as  between  them,  a  contin- 
gent liability,  which  may  be  proved 
against  the  estate  of  the  surety  in  bank- 
ruptcy ;  but  that  is  very  far  from  this 
case.  Here  the  question  is  not  whether 
the  obligee  of  a  bond  can  prove  against 
the  estate  of  the  surety  thereon,  but 
whether  some  other  party  can  prove. 
The  only  point  in  Aface  v.  Wells,  7 
How.  272,  also  relied  upon  by  the  court 
in  fUher  v.  Tijffl,  was  whether  one  who 
was  avowedly  and  expressly  only  a 
surety  for  another,  could  prove  against 
the  principal  for  a  payment  made  by 
such  surety  after  the  bankruptcy,  on  a 
olaim  over-due  before — a  case  clearly 
provided  for  by  the  express  terms  of  the 
Bankrupt  Act.  It  must  be  odmitted, 
however,  that  the  cases  of  Wood  v.  Dodg- 
son  and  Crajis  v.  Mott  support  the  view 
taken  by  the  court.  To  these  also  might 
be  added  Aftalo  v.  Fourdrinier,  6  Bing. 
306,  3  M.  &  P.  743  (1829)  ;  iMin  v. 
Speakman,  7  Blackf.  317  (1844)  ;  Fren^ 
tress  V.  Markle^  2   Iowa  553  (1850)  ; 
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Cfarke  r.  Porter,  25  Penoa.  St.  141 
(1855),  and  perhaps  others.  But  it 
may  be  noticed  that  in  some  of  these 
cases  the  retiring  partner  had  either 
paid  the  whole  or  more  than  his  propor- 
tion of  the  joint  debt,  and  therefore  was 
eqaitably  entitled  to  contribution  from 
his  partner,  independent  of  any  special 
bond  of  indemnity,  which  might  give  a 
stronger  claim  to  prove,  for  the  excess 
at  least  above  his  share,  against  the 
bankrupt  partner ;  whereas,  in  FUher  v. 
Tifft  the  plaintiff  had  not  paid  even  a 
third  of  the  joint  debt,  and  his  claim 
for  reimbursement  rested  solely  upon 
his  bond,  and  not  upon  any  equitable 
rule  of  contribution.  This  very  ground 
of  distinction  is  relied  upon  in  some 
of  those  cases. 

In  view  of  these  conflicting  decisions, 
it  is  obvious  there  is  room  for  honest 
difference  of  opinion  upon  the  prova- 
bleness of  this  claim  under  the  surety 
clause. 

2.  Can  it  be  proved,  under  2  5068,  as  a 
''contingent  debt  or  liability  contracted 
by  the  bankrupt  ?*'  Was  Tiffl  under  a 
contingent  liability  to  Fisher  when  he 
went  into  bankruptcy,  Fisher  not  then 
having  been  called  upon  to  pay  anything 
on  the  joint  debts  ?  To  de^rmine  that 
question,  it  is  necessary  to  consider 
the  distinction  between  a  ''contingent 
liability^'  and  a  "liability  depending 
upon  a  contingency,'*  The  one  is 
provable,  the  other  not.  The  first  is 
an  existing  demand,  fixed,  established, 
determined,  but  the  cauflo  of  action 
upon  which  dep^ds  on  some  future 
contingency.  The  other  is  a  liability, 
the  very  existence  of  which  depends 
upon  some  future  event.  At  present  it 
is  only  inchoate,  initiated,  but  not  com- 
plete. *  Donl^less  the  word  "liabili- 
ties"  is  broader  than  the  word  "debts," 
since  it  includes  unliquidated  claims, 
like  policies  of  fire  insurance,  for  in- 
stance, and  is  not  confined  to  fixed  and 
ascertained  sums  or  debts  ;  but  the  con- 
tingent element  is  the  same  in  both. 


The  same  iacts  and  circumstances 
which  render  a  fixed  **debt"  not  prov- 
able because  of  some  contingent  event, 
will  have  the  same  effect  upon  a  con- 
tingent "  liability.**  A  promise  to  pay 
a  certain  fixed  sum,  if  the  promisor  is 
ever  able,  is  a  contingent  promise,  and 
it  may  be  proved  in  bankruptcy,  al- 
though the  contingency  does  not  occur 
until  after  the  petition  is  filed.  The 
liability  of  an  insurance  company  be- 
fore a  loss,  is  a  contingent  liability, 
and  if  the  loss  occurs  before  a  final 
dividend,  though  after  the  company  be- 
comes bankrupt,  it  is  provable  against 
them :  In  re  the  American  PlcUe  Glass 
Co.,  12  Bank.  Reg.  56,  in  which  the 
distinction  here  stated  is  expressly  re- 
cognised. 

If  a  debtor  makes  his  note  to  the 
creditor  for  part  of  the  amount  due,  and 
deposits  it  with  a  third  person,  to  be  de- 
livered to  the  creditor,  if  he  will  accept 
the  same  in  full,  and  while  it  is  in  such 
third  person's  hands,  the  debtor  goes 
into  bankruptcy,  he  is  at  that  moment 
contingently  liable  on  the  note,  and 
if  the  creditor  afterwards  accepts  it,  he 
may  prove  it  as  an  existing  contingent 
liability  at  the  date  of  the  petition  : 
Spalding  Y.  Dixon,  21  Vt.  45  (1848). 

The  promise  of  an  endorser  is  a  con- 
tingent liability,  certain  in  amount,  but 
its  enforcement,  or  cause  of  action 
thereon,  is  dependent  upon  the  contin- 
gency of  due  demand  and  notice.  Such 
a  claim  is  therefore  clearly  provable 
against  the  endorser,  although  the  con- 
tingency had  not  happened  at  the  com- 
mencement of  the  proceedings.  For 
the  same  reason  the  liability  of  a  surety 
or  guarantor  may  be  proved  against 
him,  though  the  default  of  the  principal 
does  not  occur  until  after  the  surety  has 
gone  into  bankruptcy.  All  these  are 
contingent  liabilities,  properly  so  called. 
But  the  liability  of  the  principal  to  re- 
imburse his  surety  is  not  a  contingent 
liability,  but  a  liability  depending 
wholly  upon   a  contingency,  the  con- 
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tingency  of  the  soretj  paying  tfte  debt, 
ttnd  which  may  or  may  not  happen, 
eren  thongh  the  principal  has  made 
default.  No  liability  even  exists  until 
the  surety  has  paid  the  claim ;  ho  ha* 
no  cause  of  action  until  that  time,  and 
the  Statute  of  Limitations  begins  to  run 
only  from  that  time.  Consequently, 
if  the  surety  has  not  paid  the  debt  prior 
to  the  bankruptcy  of  the  principal,  he 
could  not  (except  for  the  express  provi- 
sion in  the  Bankrupt  Act  allowing  it) 
afterwards  pay  it  and  prove  against  the 
bankrupt.  He  could  not  do  so  under 
the  mere  ''contingent  liability''  clause. 
There  was  no  liability  from  the  bank- 
rupt to  him  at  the  time  of  the  bankruptcy^ 
but  only  a  liability  to  a  liability,  an 
exposure  to  a  liability,  but  tio  more. 
See  McMuUen  v.  Bank  of  Penn  Townr 
sliipy  2  Penna.  St.  343  (1845) ;  Cake  v. 
Lewis^  8  Id.  493  (1848),  approved, 
though  distinguished,  in  Stone  v.  Miller^ 
16  Id.  453  (1851)  ;  Pike  v.  McDonald^ 
32  Me.  418  (1851)  ;  Leigkton  v.  Atkins, 
35  Id.  118  (1853)  ;  Wells  v.  Mace^  17 
Vt.  503  ;  Poffue  v.  Joyner,  1  English 
241.  These  cases  may  have  erred  in 
not  applying  the  United  States  Bank- 
rupt Act,  to  payments  made  by  a 
surety  ajter  the  bankruptcy  of  the  prin- 
cipal, but  they  are  cited  here  only  to 
show  that  without  an  express  provi- 
sion of  a  statute,  a  surety  could  not 
prove  under  the  more  contingent  clause. 
It  is  like  the  liability  of  a  co-surety  to 
indemnify  his  co-surety.  If  one  surety 
goes  into  bankruptcy  and  the  other 
afterwards,  but  before  the  discharge, 
pays  the  whole  debt,  he  cannot  prove 
for  contribution  against  the  other  under 
the  "contingent  liability'^  clause,  for 
at  the  commencement  of  the  proceed- 
ings it  Was  a  liability  depending  wholly 
upon  a  contingency.  Such  were  the 
uniform  decisions  in  England  and 
America.  See  Porter,  Ex  parte,  2 
Mont,  k  Ayr.  281  (1835)  ;  aementsr. 
Langley,  6  B.  &  Ad.  372,  2  Kev.  k  M. 
269  (1839);    Wallis  r.   Swinburne,   1 


Exch.  203  (1847)  ;  Dunn  r.  Sparks,  I 
Ind.  397  (1849),  7  Id.  499;  Dole  v. 
Warren^  32  Me.  94  (1850)  ;  Swain  v. 
i^r6«r,  29  Vt.  292  (1857);  Goes  v. 
Gibson,  8  Humph.  197  (1847)  ;  Kerr 
T.  Clark,  U  Id.  77  (1850),  and  many 
others.  Tobias  v.  Rogers,  13  N.  Y.  59, 
is  contra,  but  it  seems  to  be  quite  out 
of  the  current.  It  required  special  pro- 
visions of  law  to  allow  such  proof, 
which  was  first  secured  in  England  by 
the  Bankmpt  Law  Consolidation  Act 
of  1849.  See  Adkins  v.  Farrington,  5 
H.  &N.  586  (1860). 

The  distinction  between  contingent 
liabilities  and  liabilities  depending  upon 
a  contingency,  is  illustrated  by  many 
analogies.  Thus,  a  plaintiff  in  a  suit 
at  law  is  under  a  kind  of  liability  to 
the  defendant  to  pay  him  the  costs,  if  he 
fails  in  the  suit;  but  this  is  not  a 
'*  contingent  liability,"  but  a  liability 
depending  upon  a  contingency,  and 
therefore,  if  the  defendant  recovers 
judgment  for  costs  after  the  plaintiff 
has  filed  his  petition,  though  before  his 
discharge,  he  cannot  prove  against  his 
estate  on  the  ground  of  an  existing 
contingent  liability  nt  the  date  of  the 
petition :  Wilkins  v.  Warren,  27  Me. 
438  (1847)  ;  Oxlade  v.  North-Eastern 
Railway  Co.,  33  Law  J.  C.  P.  171 
(1864)  ;  Dows  v.  Oriswold,  122  Mass. 
440  (1877).  So,  a  contract  or  bond 
by  A.  to  indemnify  B.  against  any 
costs  he  may  be  called  upon  to  pay  C., 
in  a  suit  then  pending  between  B.  &  C, 
is  not  a  contingent  debt  of  A.  before 
the  suit  is  determined,  and  if  A.  goee 
into  bankruptcy  before  such  tormina* 
tion  of  the  suit,  his  discharge  is  not  a 
bar  to  a  subsequent  suit  on  his  bond,  to 
recover  the  costs  subsequently  awarded 
to  be  paid  by  B.  to  C.  :  Hankin  v.  Ben- 
neU,  8  Exch.  107  (1852).  It  required 
special  legislation  to  meet  such  a  case, 
as  is  now  done  in  England  by  the  Ad 
of  1869. 

The  liability  of  sureties  on  the  bond 
of  a  pttUic  officer,  cashier,  treasorar^ 
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&c.,  is  a  liability  depending  apon  a 
coniingency,  and  not  a  contingent  lia- 
bility;  if,  therefore,  they  go  into  bank- 
ruptcy before  any  breach  of  the  bond, 
and  sach  breach  occurs  before  their  dis- 
charge, it  cannot  be  proved  against  their 
esute,  and  would  not  be  barred  by  their 
discharge.  Wooiicnrd  v.  Herbert^  24 
Afe.  362  (1844)  ;  D^er  v.  Cleaveland, 
18  Vi.  241  (1846);  Ellis  v.  Ham,  28 
Me.  385  (184S)  ;  Loring  y.  Kendall,  1 
Gray  30.5  (18.54);  Foxder  v.  Kendall,  44 
Me.  448  (1858).  And  even  though  one 
breach  had  occurred  prior  to  the  bank- 
ruptcy, the  English  courts  (prior  to  the 
Act  of  1861  allowing  it)  always  held, 
that  the  bond  could  not  be  proved,  since 
future  breaches  might  also  occur. 
Marchman  v.  Brookes,  2  H.  &  C.  908 
(1864). 

Why  can  not  a  claim  for  rent,  under 
a  lease  for  a  quarter  unexpired  when 
the  lessee  goes  into  bankruptcy,  be 
proved  against  a  bankrupt  as  *'a  contin- 
gentdemand,"  although  he  still  remains 
io  possession  f  Because,  at  the  begin- 
ning of  the  bankruptcy,  it  was  then  un- 
certain whether  the  bankrupt  would  con- 
tinue to  occupy  the  entire  quarter,  and, 
if  he  did  not,  no  claim  for  a  quarter's 
rent  could  ever  arise  under  the  lease.  It 
was  a  demand  depending  qpon  a  contin- 
gency, and  not  a  contingent  demand.  ' 
&Kwy  r.  Stockinrj,  4  Cush.  607  (1849)  ; 
ftw/er  V.  Kuhi,  8  W.  &  S.  183(1844)  ; 
I  McDougal  v.  Paton,  8  Taunt.  584 
(1818);  Stinemetsx.Alnske.ATiQmoblZ 
(1847)  ;  Prentiss  Y,  Kingsley,  lOPenna. 
8t.  120  (1848)  ;  Lansing  v.  Prendergaet, 
9  Johns.  127  (1812).  Such  a  course  of 
decisions  was  overcome  only  by  the  ex- 
press words  of  J  5071  of  the  Act  of 
1867,  Treadwell  T.  Afarden,  123  Mass. 
390(1877). 

This  distinction  between  a  '*  contin- 
gent demand"  and  a  **  demand  depend- 
ing upon  a  contingency"  has  been  fully 
recognised  by  the  Supreme  Court  of  the 
United  States  in  Reggin  v.  Maguire.,  15 
Wall.  549  (1872).  There,  R.  conveyed 
Voi^  XXVU.— 3 


land  to  £.  in  fee,  with  a  covenant,  that 
he  had  an  indefeasible  estate  in  fee 
therein.  In  fact  the  wife  of  T.,  a  former 
owner,  who  was  still  living,  had  an  in- 
choate right  of  dower  therein,  not  hav- 
ing signed  her  husband's  deed  thereof  to 
R.  Subsequently,  R.  obtained  his  dis 
charge  under  the  Act  of  1841.  Five 
years  after  T.  died,  and  his  widow  set 
up  her  claim  for  dower  in  the  premisej*, 
which  the  grantee  of  R.  was  obliged  to 
pay,  and  brought  suit  against  R.  on  his 
covenant  in  the  deed.  It  was  hdd,  that 
the  discharge  was  no  bar  ;  that  the  claim 
was  not  provable  against  R.'s  estate,  it 
not  being  certain  that  the  covenant 
would  ever  give  rise  to  an  actual  duty  or 
liability,  and  the  cases  of  Jemison  ▼. 
Blower,  5  Barb.  686,  and  Shdton  v. 
Pease,  10  Mo.  475,  cited  as  sustaining 
an  opposite  doctrine,  were  wholly  disre- 
garded. See,  also,  French  v.  4}forse^  2 
Gray  HI  (1854);  Busk  v.  Cooper,  18 
How.  82  (1855);  BennUt  v.  Bartlett, 
6  Cush.  225  (1850);  Reed  v.  Pierce,  36 
Me.  456(1853);  Burruso  v.  Wilkinson, 
31  Miss.  537.  From  the  well-settled 
doctrine  that  such  proof  could  not  be 
made  as  a  contingent  liability,  it  was 
found  necessary  to  specially  provide  for  it 
underthe  English  Actof  1861,  ?153.  Ex 
parte  EluHts,  33  Law  J.  Bank.  23  (1864). 
So,  in  Fisher  v.  Tijff^l,  the  defendant  had 
given  the  plaintiff  a  bond  to  indemnify 
him  against  any  payments  he  should 
ever  be  called  upon  to  make  on  the  old 
partnership  debts  :  that  he  ever  would 
be  called  upon  to  pay  any,  and,  if  so, 
how  much,  was  wholly  contingent  and 
uncertain  ;  the  foundation  of  the  defend- 
ant's liability  was  laid,  but  '*it  might 
never  give  rise  to  an  actual  duty  or  lia- 
bility." Thus,  it  appears,  that  the  claim 
in  this  case  could  not  have  been  proved 
under  the  Act  of  1841. 

Is  there  any  material  difference,  in  this 
respect,  between  the  act  of  1841,  and 
that  of  1867?  In  the  former  the  lan- 
guage is  *'  all  persons  having  uncertain 
or  contingent  demandtf,  against  such  bank- 
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rapt,  maj  come  in  and  prove  such  debts 
and  clahiis  under  the  act,  and  shall  hare 
a  right,  when  these  debts  or  claims  be- 
come absolute,  to  have  the  same  allowed 
them." 

The  language  of  the  Act  of  1867  is  : 
''In  all  cases  of  contingent  debts  and 
contingent  liabilities  contracted  bj  the 
bankrupt,  and  not  herein  otherwise  pro- 
vided for,  the  creditor  may  claim  there- 
for, and  have  his  claim  allowed,  with  a 
right  to  share  in  the  dividends,  if  the 
contingency  shall  happen  before  the 
order  for  the  final  dividend,  or  he  may 
at  any  time  apply  to  the  court  to  have 
the  present  value  of  the  debt  or  liability 
ascertained  and  liquidated,  which  shall 
then  be  done  in  such  manner  as  the  court 
shall  order,  and  he  shall  be  allowed  to 
prove  for  the  amount  so  ascertained." 

Are  the  words  **  contingent  debts  and 
contingent  liabilities"  any  freer  from 
uncertainty  and  contingency  (the  only 
point  now  material)  than  the  words  ''un- 
certain and  contingent  demand,"  or,  as 
afterwards  called,  "such  debts  and 
claims?^*  The  decisions,  under  the  re- 
cent act,  seem  to  agree  with  those  under 
the  former  law, 

A  bond  by  a  defendant  in  a  suit  to  re- 
turn to  the  plaintiff  the  property  in  con- 
troversy, if  such  shall  be  the  final  deci- 
sion, is  not  a  contingent  liability,  within 
the  meaning  of  the  act,  and  if  he  goes 
into  bankruptcy,  and  obtains  a  discharge 
before  the  suit  is  decided,  his  discharge 
is  no  bar.  It  was  a  liability  depending 
upon  a  contingency,  and  not  an  existing 
contingent  liability.  United  States  v. 
Hob  Roy,  13  Bank.  Reg.  235;  1  Woods 
43  (1870). 

A.  deposits  property  on  storage  with 
B.  for  a  reasonable  compensation,  but 
no  time  being  fixed.  After  it  remains  a 
while  A.  obtains  his  discharge  in  bank- 
ruptcy, but  the  property  still  remains  in 
B.'s  possession.  For  the  storage,  which 
accrued  after  the  bankruptcy,  A.*8  dis- 
charge is  no  bar.  There  was  no  exist- 
ing contingent  liability  for  future  stor- 


age, when  A.  went  into  bankraptcy.  h 
was  contingent,  and  uncertain,  whether 
there  ever  would  be  any  more  liability, 
but  not  a  contingent  debt  or  liability  ' 
within  the  meaning  of  the  act.  Robinson 
V.  Pesant,  53  N.  Y.  419  (1873). 

In  a  suit  against  M.  the  property  of 
H.  was  attached,  as  M.'s  H.  gave  a  bond 
to  dissolve  the  attachment,  and  J.  became 
his  surety  thereon,  and  H.  placed  pro- 
perty in  J.'s  hands  to  secure  him  from 
liability  as  surety,  and  to  hold  the  same 
until  the  litigation  terminated.  Before 
it  terminated  J.  went  into  bankruptcy 
and  received  his  discharge,  still  having 
the  property  in  his  )>ossession.  Subse- 
quently the  suit  against  M.  was  dismiss- 
ed, and  J,  then  refused  to  redeliver  the, 
property  to  H.,and  pleaded  his  discharge 
in  bankruptcy.  Held^  no  bar,  because 
the  very  existence  of  the  claim  for  a  re- 
turn of  the  property  by  J.  was  contin- 
gent upon  an  event  which  did  not  occur 
until  after  the  discharge  of  the  bank- 
rupt. H.  had  no  claim  against  J.  until 
the  question  of  J.*s  liability  on  the  bond 
as  surety  for  H.  had  been  determined. 
Jacobson  v.  ITorne^ftT.  Miss.  185  (1876). 

L.  gave  B.  a  continuing  guaranty  for 
goods  to  be  supplied  to  K.  to  the  amount 
of  200/. ,  and  then  obtained  his  discharge 
in  bankruptcy.  B.  continued  to  supply 
K.  with  goods  after  the  bankruptcy. 
Ileldy  that  L.  was  liable,  notwithstand- 
ing his  discharge ;  that  the  guaranty  was 
not  a  "  contingent  liability"  under  12  & 
13  Vict.  c.  106,  {  178  (1849).  Boyd  v. 
A>6m«,  5  C.  B.  N.  S.  497  (1858),  re. 
versing  a.  c.  in  4  Id.  749. 

Notwithstanding  the  English  statute 
has  now  become  by  repeated  amend- 
ments much  broader  than  ours  in  allow- 
ing claims  "depending  upon  a  contin- 
gency," yet  they  steadily  refuse  to  allow 
bonds  of  indemnity  to  be  proved  against 
the  bankrupt,  where  the  breach  did  not 
occur  until  after  the  filing  of  his  peti- 
tion. See  Betterley  v.  Stainshy^  Law 
Rep.  2  C.  P.  568  (1867)  ;  Ex  parte 
Wiseman y  Law   Rep.   8  Ch.  App.    3ft 
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(1871)  ;  Kethck  v,  Enthoven,  Law  Rep. 
8Q.  B.  458  ;  9  Id.  241  (1871). 
Especially  is  this  the  case  where  the 
'  cootract  of  indemnity  is  a  contract  not 
to  be  performed  once  for  all  on  the  hap- 
pening of  a  single  contingency,  bat  one 
which  is  liable  to  be  broken  repeatedly 
at  diflferent  times,  upon  the  happening 
of  varioas  contingencies,  and  where  se- 
parate damages  could  be  recovered  for 
each  breach  :  Law  Rep.  8  Ch.  App.  35 ; 
which   is  the  precise  case  of  Fisher  t. 

And  they  giye  two  very  good  reasons 
for  it.  The  first  is  that  in  cases  like 
Fisha-  r.  T\fft  there  is  a  doable  contin- 
gency, first  that  the  obligor  or  bankrupt 
does  not  pay  the  debt  himself,  and  se- 
cond that  if  he  does  not,  the  holder  of 
the  indemnity  will  be  called  upon  to  pay, 
or  be  able  to  pay  if  he  is  ;  and  they  say 
the  bankrupt  act  did  not  intend  to  in- 
clnde  contracts  invoWing  such  double 
contingencies,  but  only  one  single  con- 
tingency. This  view  was  expressed  in 
Mitcal/e  v.  Hanson,  Law  Rep.  I  H.  L. 
242(1866). 

The  other  is  that  the  non-payment  of 
his  own  debt  by  the  bankrupt  himself  is 
not  a  conlmgenctf  at  all  within  the  mean- 
ing of  the  statute;  that  the  word  as 
there  used  means  something  casual,  for- 
toitoas,  not  something  depending  upon 
the  mere  will  or  whim  of  the  obligor. 
To  make  the  act  apply  to  such  a  case 
would  mhke  it  within  the  power  of  a 
bankrupt  to  make  a  claim  provable  or 
not  against  him,  according  to  his  elec- 
tion. In  Betterleif  v.  S'ain^y,  Law 
Rep.  2  C.  P.  570,  WiLLES,  J.,  says :  <*It 
was  also  decided  in  Maples  v.  Pepper, 
18  C.  B.  177,  that  a  contingency  that  a 
bankrupt  should  break  his  contract  is 
oot  such  a  contingency  as  is  meant  by 
the  act." 

For  the  same  reason  it  ought  not  to 
be  in  the  power  of  the  party  having  the 
indemnity  to  pay  the  outstanding  claims 
before  the  final  dividend,  so  as  to  prove 
his  el  aim  and  share  in  the  assets,  or, 


by  delaying  to  pay  the  creditors  until 
after  the  final  dividend,  hold  his  claim 
over  the  bankrupt  for  future  collection. 
Such  an  election  might  give  him  a  dan- 
gerous power  over  the  proceedings.  It 
would  seem,  therefore,  that  there  is 
even  less  foundation  for  proving  this 
claim  ander  {  5068,  the  contingent 
claase,  than  under  i  5070,  the  surety 
clause.  And  there  are  some  serious  prac- 
tical difficulties  against  proving  underei- 
ther.  For  how  much  amount  shall  he 
prove  ?  The  bond  of  indemnity  in  this 
particular  case,  it  should  be  noted,  was 
not  confined  to  any  particular  specified 
debt,  the  amoant  of  which  was  known, 
or  could  be  readily  ascertained,  but  for 
*'  all  the  debts  and  liabilities"  of  the 
late  firm,  the  amounts  and  names 
of  creditors  being  left  entirely  uncer- 
tain. How  could  Fisher  know  how 
'much  was  due  from  Tifft?  He  had 
left  the  firm  ten  years  before.  How 
could  he  know  how  much,  if  anything, 
he  would  be  called  upon  to  pay  before 
the  final  dividend  ?  How  much  would 
he  be  able  to  pay  before  that  day? 
Could  he  prove  for  the  whole  penalty 
of  the  bond,  and  share  in  the  dividends 
on  the  whole  amount,  irrespective  of  the 
amount  he  should  be  called  upon  to  pay 
before  distribution,  or  shall  his  per- 
centage be  computed  only  on  the 
amount  so  paid  ?  And  if  he  proved 
for  the  ^hole  bond,  and  took  a  divi- 
dend only  on  what  he  paid  before  dis- 
tribution, but  should  pay  another  claim 
after  that  event,  could  he  divide  the 
bankrupt's  indemnity  bond  and  recover 
for  the  latter,  but  not  the  former  ? 

Another  test  is  this :  the  Bankrupt 
Act  before  quoted,  as  to  contingent 
claims,  provides  that  if  a  claim  is 
provable,  its  present  value  may  be 
ascertained  and  liquidated,  and  the 
creditor  allowed  to  prove  for  that 
amount,  implying  that  such  claims 
only  could  be  proved  as  could  be  thus 
valued.  But  how  could  the  value 
of  Fisher's  indemnity  against  Tifft  in 
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this  case  be  valued  ?    The  whole  amount  impossible    to    determine    how    much 

of  the  claims  for  which  he  was  liable  Fisher  would  ever  really  pay  on  them, 

was  unknown  ;   there  was  no  certain,  and  so  how  much  would  he  the  "pres- 

reliable    mode  of    ascertaining    them,  ent  Talue"  of  his  bond  of  indemnity! 

Fisher  would   not   know  5  Tifft   might  Theoretically  and  practically,  therefore, 

not  know;  there  is  no  way  to  compel  the  question  of  proof  in  such  cases  is 

creditors  to  come  forward  and  disclose  certainly  not  free  from  embarrassment, 
their  claims  against  Tifft  &  Co.     And  Edmund  U.  Bennett. 

if  these  were  all  known,  it  might  be 


Supreme  Court  of  New  Jersey, 

STATE,  JAMES  ROCHE,  Prosecutor,  ».  THE  MAYOR,  &c.,  op 
JERSEY  CITY. 

Erery  statute  must  be  considered  according  to  what  appears  to  hare  been  the 
intention  of  the  legislature,  and  even  though  two  statutes  relating  to  the  same 
subject  be  not,  in  terms,  repugnant  or  inconsistent,  if  the  later  statute  is  clearly 
intended  to  prescribe  the  only  rule  which  should  govern  the  case  provided  for,  it 
will  be  construed  as  repealing  the  earlier  act.  The  rule  does  not  rest  strictly 
upon  the  ground  of  repeal  by  implication,  but  upon  the  principle  that  when  the 
legislature  makes  a  revision  of  a  particular  statute,  and  frames  a  new  statute  upon 
the  subject-matter,  and  from  the  framework  of  the  act  it  is  apparent  that  the  legis- 
lature designed  a  complete  scheme  for  this  matter,  it  is  a  legislative  declaration 
that  whatever  is  embraced  in  the  new  law  shall  prevail,  and  whatever  is  excluded 
is  discarded.  It  is  decisive  evidence  of  an  intention  to  prescribe  the  provisions 
contained  in  the  later  act  as  the  only  ones  on  that  subject  which  shall  be 
obligatory. 

The  rule  in  this  case  applied  to  the  ordinances  of  a  municipal  corporation. 

This  was  a  certiorari  to  a  police  justice  to  bring  up  the  record 
of  a  conviction  of  James  Roche,  under  an  ordinance  of  Jersey  City, 
for  selling  liquor  on  Sunday.  The  facts  are  sufficiently  stated  in 
the  opinion. 

(7.  H.  Winfield,  for  the  plaintiff. 

H.  Traphagen  and  Gilbert  CollinSy  for  the  defendants. 

The  opinion  of  the  court  was  delivered  by 

Van  Syckel,  J. — James  Roche,  the  prosecutor,  was  convicted 
before  a  police  justice  for  violating  the  ninth  section  of  an  ordinance 
of  Jersey  City,  passed  July  8th  1862,  which  prohibits  the  sale  of 
intoxicating  liquors  on  Sunday. 

The  question  presented  by  this  case  is,  whether  the  ninth,  tenth 
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and  eleventh  sections  of  that  ordinance,  which  forbid  the  sale  of 
spirituous  liquors  on  the  Sabbath,  are  in  force.  If  not,  then  the 
prosecutor  was  punishable  only  by  indictment.  Rev.,  p.  493,  §  50 ; 
p.  238,  §§  61,  62.  By  an  act,  approved  April  2d  1869,  Pamph. 
L.,  p.  1377,  Jersey  City,  Bergen  and  Hudson  City  were  consoli- 
dated. Previous  to  the  consolidation,  each  of  these  places  had  ita 
peculiar  ordinances  in  reference  to  licenses  and  the  sale  of  spiritu- 
ous liquors. 

The  ordinances  of  old  Jersey  City  (passed  July  8th  1862),  in 
which  Roche  lived,  by  their  ninth,  tenth  and  eleventh  sections, 
prohibited  the  sale  of  intoxicating  drinks  on  Sunday.  By  the  one 
hundred  and  twenty-second  section  of  the  Act  of  1869,  Pamph.  L., 
p.  1427,  it  was  provided  "that  all  ordinances  of  Jersey  City,  as  at 
present  incorporated,  or  other  ordinances  now  in  force  in  other  cities 
hereby  consolidated,  that  may  be  in  force  when  this  act  goes  into 
effect,  so  far  as  they  may  be  applicable  to  the  city  hereby  incor- 
porated, and  so  far  as  not  inconsistent  with  this  act,  shall  be  in 
force  until  altered  or  repealed  by  the  common  council  hereby 
created." 

The  ordinances  concerning  inns  and  taverns  in  the  several  cities 
which  had  been  consolidated  being  very  conflicting,  it  was  diflScult 
to  determine  which  of  them  were  to  be  applied  to  the  whole  city. 
This  difficulty  was  met  by  the  charter  of  1870,  Pamph.  L.,  p. 
1170,  §  195,  which  provided  that  the  various  ordinances  should  bo 
in  force  within  the  limits  of  the  city  for  which  they  were  enacted 
respectively,  and  until  altered  or  repealed  by  the  aldermen  by  that 
act  created.  The  effect  of  this  legislation  was  to  leave  the  ordi- 
nances of  each  of  the  three  cities  which  had  been  consolidated,  in 
force  within  the  limits  for  which  they  had  been  originally  passed, 
until  altered  or  repealed. 

By  the  Act  of  1870,  Pamph.  L.,  p.  1195,  power  was  given  to 
the  board  of  aldermen  to  pass,  alter  and  repeal  ordinances  to  license 
and  regulate  inns  and  taverns,  and  regulate  the  sale  of  spirituous 
or  intoxicating  liquors,  or  prohibit  such  sale  within  the  city  limits. 
Under  this  authority,  the  mayor  and  aldermen  of  Jersey  City 
passed  an  ordinance,  on  the  subject  of  licenses,  October  4th  1870, 
in  which  there  was  no  Sunday  clause. 

Did  this  ordinance,  which  applied  to  the  whole  city,  repeal,  by 
implication,  the  several  ordinances  on  the  same  subject,  which,  up 
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to  that  time,  had  been  in  operation  in  the  several  cities  which  had 
been  consolidated  ?  ^ 

It  is  contended,  on  the  part  of  the  city,  that  the  ordinances  of 
1870,  which  omitted  the  Sunday  clauses,  are  not  inconsistent  with 
sections  nine,  ten  and  eleven,  the  Sunday  clauses  in  the  ordinances 
of  1862  of  old  Jersey  City,  and  that,  therefore,  those  sections  still 
remain  in  force.  The  rule  of  law  relied  upon  to  support  this  pro- 
position is,  that  courts  are.bound  to  uphold  the  prior  law,  if  the  two 
acts  may  well  subsist  together. 

The  ordinance  of  1870  does  not  expressly  repeal  the  ninth, 
tenth  and  eleventh  sections  of  the  ordinance  of  1862,  and  it  is  a 
familiar  doctrine  that  repeals  by  implication  are  not  favored. 
When  there  are  two  laws  on  the  same  subject,  the  rule  is  to  give 
both  effect  if  possible.  But  if  the  two  are  repugnant  in  their  pro- 
visions, the  later,  to  the  extent  of  the  repugnancy,  operates  as  a 
repeal  of  the  former ;  and  where  they  are  not  repugnant  in  terms, 
yet  if  the  later  act  covers  the  whole  subject-matter,  and  it  appears 
that  it  was  intended  as  a  substitute  for  the  first  act,  it  will  operate 
as  a  repeal  of  that  act. 

In  United  States  v.  Tynen^  11  Wall.  88,  it  was  held  that  where 
there  are  two  acts  of  Congress  on  the  same  subject,  and  the  later 
embraces  all  the  provisions  of  the  first  and  also  new  provisions,  and 
imposes  different  penalties,  the  later  act  operates,  without  any  re- 
pealing clause,  as  a  repeal  of  the  first.  To  have  the  rescinding 
effect  it  is  not  necessary  that  the  subsequent  act  should  have  every 
provision  of  the  former  one ;  it  is  suflScient  if  it  revises  the  whole 
subject-matter,  and  an  intention  is  manifest  to  make  it  a  substitute 
for  the  earlier  act.     Bartlet  v.  King^  12  Mass.  537. 

In  Murdoch  v.  City  of  Memphis^  20  Wall.  617,  where  the  ques- 
tion was,  whether  the  second  section  of  the  Act  of  1867,  by  impli- 
cation, repealed  the  twenty-fifth  section  of  the  Act  of  1789,  the 
court  said:  "A  careful  comparison  of  these  two  sections  cai^ leave 
no  doubt  that  it  was  the  intention  of  Congress,  by  the  later  statute, 
to  revise  the  entire  matter  to  which  they  both  had  reference,  to 
make  such  changes  in  the  law  as  it  stood,  as  they  thought  best,  and 

>  See  Nusser  v,  Commmwealth,  25  Penn.  St.  126.  In  this  case  an  act  limited 
to  a  single  county,  prescribed  the  mode  of  punishing  an  offence,  and  subsequently 
an  act  was  passed  for  the  whole  state,  prescribing  the  punishment  for  the  same 
offence.  HeUl,  that  the  latter  act  repealed  the  former.  See,  however,  McBae  t. 
Wessd^  C  Ired.  Law  153. 
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to  substitute  their  will  in  that  regard,  entirely  for  the  old  law  on 
the  subject.  We  are  of  opinion  that  it  was  their  intention  to  make 
ft  new  law,  so  far  as  the  present  law  differed  from  the  former,  and 
that  the  new  law  embracing  all  that  was  intended  to  be  preserved 
of  the  old,  omitting  what  was  not  so  intended,  became  complete  in 
itself  and  repealed  all  other  law  on  the  subject  embraced  within  it." 

The  ordinance  of  July  8th  1862,  was  entitled  "An  ordinance 
regulating  inns,  and  taverns,  and  restaurants,  and  the  sale  of 
ipirituous  and  intoxicating  liquors,"  and  the  ordinance  of  October 
4th  1870,  has  precisely  the  same  title.  When  the  latter  ordinance 
was  passed,  it  was  expressly  for  the  whole  city,  and  it  must  be  pre- 
sumed that  the  aldermen,  upon  the  subject  of  inns  and  taverns, 
intended  to  make  the  alteration  authorized  by  section  one  hundred 
and  ninety -five  of  the  charter  of  1870,  and  to  establish  a  uniform 
rule  for  the  new  city,  which  should  supersede  the  prior  legislation, 
which  had  only  a  local  application  to  one  of  its  divisions.  By 
dropping  out  the  Sunday  clauses,  unifoimity  was  established  by  the 
operation  of  the  state  law  throughout  the  city.  It  cannot  be  sup- 
posed that  in  revising  this  subject  it  was  intended  to  maintain  a 
different  law  for  different  parts  of  the  same  city,  when  the  local 
legislature  had  no  authority  to  enact  an  ordinance  which  was  not, 
in  its  operation,  co-extensive  with  the  city  limits. 

It  was  only  by  force  of  the  one  hundred  and  ninety-fifth  section 
of  the  Act  of  1870,  that  the  discordant  ordinances  of  the  several 
cities  could  be  kept  in  force ;  they  ceased  to  have  any  effect  when 
the  aldermen  passed  a  uniform  law  upon  the  whole  subject  in  1870. 
The  authorized  alteration  was  made  by  substituting  a  new  ordi- 
nance on  the  same  subject,  which  omitted  the  peculiarities  of  the 
prior  local  law,  and  selected  from  it  such  provisions  as  it  was 
deemed  desirable  to  retain. 

When  a  statute  is  revised,  or  one  act  framed  from  another,  some 
parts  being  omitted,  the  parts  omitted  are  not  revived  by  construc- 
tion, but  are  to  be  considered  as  annulled.  State  v.  Wihon^  43 
N.  Hamp.  419 ;  Farr  v.  BrackeU,  SO  Vt.  844 ;  Oiddivga  v.  Cox^ 
81  Vt  607  ;  Fingree  v.  Snell,  42  Maine  53. 

Every  statute  must  be  considered  according  to  what  appears  to 
have  been  the  intention  of  the  legislature,  and  even  though  two 
statutes,  relating  to  the  same  subject,  be  not  in  terms  repugnant  or 
inconsistent,  if  the  later  statute  'is  clearly  intended  to  prescribe 
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the  only  rule  which  should  govern  the  case  provided  for,  it  will  be 
construed  as  repealing  the  original  act. 

The  rule  does  not  rest  strictly  upon  the  ground  of  repeal  by 
implication,  but  upon  the  principle  that  when  the  legislature  makes 
a  revision  of  a  particular  statute,  and  frames  a  new  statute  upon 
the  subject-matter,  and  from  the  framework  of  the  act  it  is  apparent 
that  the  legislature  designed  a  complete  scheme  for  this  matter,  it 
is  a  legislative  declaration  that  whatever  is  embraced  in  the  new 
law  shall  prevail,  and  whatever  is  excluded  is  discarded.  It  is 
decisive  evidence  of  an  intention  to  prescribe  the  provisions  con- 
tained in  the  later  act  as  the  only  ones  on  that  subject  which  shall 
be  obligatory.  Sacramento  v.  Bird^  15  Cal.  294 ;  State  v.  Conckling^ 
19  Cal.  501. 

In  1871,  a  new  charter  was  passed  for  Jersey  City.  Laws  of  1371, 
p.  1094.  By  section  one  hundred  and  sixty-eight  of  this  act,  the 
charter  of  1870  was  repealed,  with  a  proviso  that  "all  ordinances 
now  in  force  in  said  city,  so  far  as  consistent  with  this  act,  and 
applicable  to  the  government  hereby  contemplated,  shall  remain  in 
force  until  altered  or  repealed,  and  no  longer." 

There  is  a  marked  difference  between  this  language  and  that  of 
the  proviso  in  section  one  hundred  and  ninety -five  of  the  charter  of 
1870.  The  latter,  in  terms,  saved  the  local  ordinances  of  the 
several  cities  composing  the  new  city,  while  the  Act  of  1871  seems 
to  contemplate  the  existence  of  the  fact,  that  under  the  charter  of 
1870,  the  city  authorities  had  exercised  the  granted  power  to  unify 
the  discordant  ordinances,  and  it  preserves  only  those  ordinances  in 
force  in  the  city,  not  those  in  force  in  parts  of  the  city,  so  far  as 
consistent  with  the  Act  of  1871,  and  applicable  to  the  government 
thereby  created.  I  think  the  language  in  this  section  shows  that 
it  was  not  designed  to  perpetuate  the  anomalous  state  of  things 
which  existed  when  the  charter  of  1870  was  framed. 

It  is  true  that  the  language  "in  force  in  the  city,**  might  include 
"laws  in  force  in  parts  of  the  city,**  yet  the  fact  that  the  apt  words 
used  in  the  charter  of  1870  to  save  such  local  laws,  were  dropped 
out  of  the  saving  clause  in  the  charter  of  1871,  is  significant  of  the 
legislative  intent. 

In  my  opinion,  the  ordinance  of  June  6th  1871,  expresses  the 
will  of  the  legislative  department  of  the  city  government  upon  the 
entire  subject  mentioned  in  its  title,  and  its  efi'ect  is  to  annul  all 
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provisions    in  the   ordinance  of  1862  which   were   not  incorpo- 
rated in  it. 

The  judgment  below  was  without  authority,  and  should  be  set 
aside,  with  costs. 


A  statute  may  be  repealed  either  (1) 
bj  the  express  words  of  a  subsequent 
sutute,  or  (2)  by  necessary  implica- 
tion. 

No  proposition,  however,  is  better 
settled  upon  authority  than  that  repeals 
by  implication  are  not  favored  by  the 
law :  Foster's  Case,  1 1  Co.  63,  n  ;  Mc- 
Cool  T.  Smith,  I  Black  470;  Wallace 
T.  Boisett,  41  Barb.  92  ;  Breitung  v. 
Lmdmiery  37  Mich.  217  ;  Ilognn  v.  ^i- 
on,  29  Gratt.  705 ;  Smith  v.  Vicksburg, 
54  Miss.  615;  United  States  v.  One 
Cote  of  llair  Pencils^  1  Paine  400  ;  State 
T.  Judge  of  St,  Louis  Probate  Court,  38 
Mo.  .529;  State  v.  Berry,  12  Iowa  58; 
People  v.  San  Francisco,  ^c,  Railroad 
Co.,  28  Cal.  254  ;  Blain  v.  Bailey,  25 
Ind.  165  ;  Conner  T.  Southern  Express 
Co.,  37  Geo.  397  ;  People  v.  Barr,  44 
ni.  198  ;  Snell  v.  Bridgwater  Co.,  24 
Pick.  296  ;  Buckingham  v.  Steuhenville, 
#c.,  Railroad  Co,,  10  Ohio  St.  25  :  Far- 
man  V.  Nichol,  3  Coldw.  432  ;  Bowen  v. 
Iaoh,  5  Hni  221  ;  Goodrich  v.  Mil- 
waukee,  24  Wis.  422  ;  Ilorton  v.  Mobile 
Sdiool  Commissioners,  43  Ala.  598  ;  Ker- 
linger  v.  Barnes,  14  lltfinn.  526  ;  Stale 
T.  Severance,  55  Mo.  378.  The  same 
rnle  applies  to  repeals  by  implication 
effected  by  the  adoption  of  a  new  state 
constitution  :  Ohio  ex  rel,  Evans  v.  /><«/- 
^,  1  Ohio  St.  437  ;  Cass  v.  Dillon,  2 
Id.  607. 

The  rule  is  generally  stated  to  be, 
tbat  in  order  that  a  prior  statute  should 
be  repealed  by  a  subsequent  affirmative 
■tatote  upon  the  same  subject,  contain- 
ing no  negative  words  or  express  re- 
pealing clause,  there  must  be  a  direct 
tnd  irreconcilable  conflict  between  the 
two  statutes.  If  the  two  acts  can  by 
•ny  reasonable  construction  be  recon- 
ciled and  made  to  stand  together,  the 
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latter  statute  will  not  work  a  repeal 
of  the  former :  State  v.  Blake,  35  N.  J. 
Law  208  ;  The  People  v.  Palmer,  52  N. 
Y.  83;  Bowen  v.  Lease,  5  Hill  221  ; 
Williams  y.  Potter,  2  Barb.  316  ;  Peo- 
ple V.  Deming,  1  Hilton  27 1  ;  People  v. 
Van  Nort,  64  Barb.  205 ;  Fowler  v. 
Pirkins,  77  III.  271  ;  Covington  v.  City 
of  East  St,  Louis,  78  Id.  548;  her  son 
V.  State,  52  Ala.  170;  Forqueran  v. 
Donnally,  7  W.  Va.  114;  Smith  v. 
Uickman,  Cooke  (Tcnn.)  330  ;  Mc- 
Cartee  v.  Orphan  Asylum,  9  Cow.  437  ; 
State  V.  Wwdside,  9  Ired.  L.  496  ;  Con- 
servators of  River  Thames  v.  Hall,  Law 
Rep.  3  C.  P.  415;  Thorpe  v.  Adams, 
Law  Rep.  6  C.  P.  125  ;  Rrg.  v.  Champ- 
neys.  Id.  394  ;  Warrington,  Ex  parte,  3 
De  G.,  M.  &  G.  159  ;  Dakins  v.  .Sea- 
man, 9  M.  &  W.  777  ;  McCool  v.  Smith, 
1  Black  459  ;  Brown  v.  County  Commis- 
sioner, 21  Penna.  St.  37  ;  Easton  Bank 
V.  Commonwealth,  10  Id.  448;  Street  v. 
Commonwealth,  6  W.  &  S.  209  ;  Pratt 
v.  Atlantic,  ^c,  Railroad  Co.,  42  Me. 
579 ;  Richards  v.  Patterson,  30  Miss. 
583 ;  Buchanan  v.  Robinson,  59  Tenn. 
147;  Ilogan  v.  Guion,  29  Gratt.  705; 
S.nith  V.  Vicki^burg,  54  Miss.  615 ; 
United  States  v.  One  Case  of  Hair  Ptn- 
cils,  I  Paine  400  ;  State  v.  Judge  of  St, 
Louis  Probate  Court,  38  Mo.  529  ;  Slate 
V.  Severance,  55  Id.  378.  Cases  upon 
this  point  and  the  second  point  preced- 
ing might  easily  be  multiplied. 

If  the  subsequent  statute  is  inconsis- 
tent with  and  repugnant  to  the  provi- 
sions of  the  prior  statute,  so  that  they 
cannot  both  stand  together,  it  operates 
as  a  repeal  of  the  prior  statute ;  but 
such  repeal  by  implication  will  in  gen- 
eral be  limited  to  repealing  as  little  as 
possible  of  the  former  statute,  and,  un- 
less a  Qontrary  intention  is  manifest, 
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will  ordinarily  extend  only  to  the  con- 
tradictory parts  of  sach  statute  :  Hay- 
den  T.  Carroll,  3  Ridg.  P.  C  599; 
Wood  V.  United  States,  16  Pet.  342.  See 
also  the  cases  above  cited. 

After  all,  however,  the  intention 
of  the  legislature  controls  the  courts  in 
determining  whether  a  former  l^w  is 
repealed  or  not.  Whatever  that  body 
manifestly  intended  is  to  be  received  by 
the  courts  as  having  been  done  by  it, 
provided  it  has  in  some  manner  indicated 
or  expressed  that  intention  : '  Thorpe  v. 
Schooiingy  7  Nev.  15 ;  United  States  v. 
One  Case  of  Eair  Pencils,  1  Paine  400 ; 
Watenoorics  Co,  v.  Burkhart,  41  Ind. 
364 ;  Slate  v.  Severance ^  55  Mo.  378, 

A  law  will  not  be  held  to  be  repealed 
by  implication  where  the  legislature 
have  shown  no  design  to  repeal  it,  be- 
ing ignorant  of  its  existence  or  the 
scope  of  its  provisions :  Tyson  v.  Pos- 
tlethwaite,  13  111.  727. 

Upon  this  principle  of  intention, 
if  the  co-existence  of  two  sets  of  pro- 
visions in  two  acts  would  be  destructive 
of  the  object  for  which  they  were 
passed,  the  earlier  will  be  repealed  by 
the  later.  Thus,  where  a  local  act  au- 
thorized one  body  to  name  the  streets 
and  number  the  houses  of  a  town,  and 
a  later  act  gave  the  same  power  to  an- 
other body,  it  was  held  that  the  earlier 
act  was  repealed  by  the  later  :  Dow  v. 
Metropolitan  Board,  12  C  B.  N.  S.  161 ; 
8.  c.  31  L.  J.  C,  P.  223. 

So,  where  the  inconvenience  or  in- 
congruity of  keeping  the  two  enact- 
ments in  force  justifies  the  conclusion 
that  the  legislature  did  not  intend  such 
consequences  :  Whiteley  v,  Heaton,  27 
L.  J.  M.  C.  217  ;  B.  C.  nom.  Bex  v. 
Whiteley,    3   H.  &   N.    143;    Smith  v. 


State,  I  Stew.  506 ;  Commonwealth  w, 
Kelliher,  12  Allen  480. 

So,  an  intention  to  repeal  an  act  roaj 
be  gathered  from  its  repugnance  to  fhr 
general  course  of  subsequent  legisla- 
tion :  The  India,  fir.  &  Lush.  221  ;  33 
L.  J.  P.,  M.  &  A.  193.  See  also  Rex 
V.  Northleach  and  Whitney  Roads,  5  B. 
&  Ad.  978. 

So,  acts  which,  although  in  pari  mo- 
teria,  grant  a  right  conditioned  on  dif- 
ferent things,  are  inconsistent,  and  the 
inconsistency  operates  as  a  repeal  of  the 
earlier  act;  as  where  the  earlier  act 
granted  an  appeal  within  thirty  days 
after  the  cor{firmation  of  a  certain  report , 
and  the  later  act  within  thirty  days  after 
the  Jiling  of  such  report :  Gwinner  v. 
Lehigh  Railroad  Co.,  55  Pcnna.  St.  126. 
So,  a  statute  allowing  appeals  in  all 
cases  is  repealed  by  a  subsequent  statute 
allowing  an  appeal  whenever  the  judg- 
ment appealed  from  exceeds  $5,  but 
containing  no  negative  words :  CurtiM 
V.  Gill,  34  Conn.  49.  See  also  Par- 
rott  V.  Stevens,  37  Id.  93.  Upon  this 
principle  of  the  intention  of  the  legisla- 
ture, it  is  clear  that  the  principal  case 
was  correctly  decided.  The  same  prin- 
ciple, substantially,  as  stated  in  the 
first  part  of  the  head  note  to  the  princi- 
pal case,  was  also  laid  down  in  the  fol- 
lowing cases  :  Rogers  v.  Wairous,  8  Tex, 
62  ;  Daviess  v.  Fairbairn,  3  How.  636 ; 
City  of  Sacramento  v.  Bird,  15  Cal.  294  ; 
Swann  v.  Buck,  40  Miss.  268 ;  Indus- 
trial School  District  v.  Whitehead,  1 3  N. 
J.  Eq.  290 ;  Dexter  ^  Limerick  Plank 
Road  Co.  V.  Allen,  16  Barb.  15  ;  State 
V.  Rogers,  10  Nev.  319  j  Gorham  v. 
Luckeit,  6  B.  Mon.  146;  Pierpont  v. 
Crouch,  10  Cal.  315. 

The  authorities  lay  down  the  rule 


>  See,  however,  Mahony  v.  Wright,  10  Ir.  Com.  Law  426,  per  Lbfrot,  C.  J., 
where  it  is  said  that  '*it  is  settled  by  authority  that  the  recital  of  an  intentioq 
merely  in  a  subsequent  statute  to  repeal  a  former  specific  statute,  will  not  operate 
by  implication  to  repeal  the  former  statute,  and  that  in  order  to  effect  such  a  repeal 
there  must  be  a  clause  of  repeal  in  the  repealing  statute,''  or  that  there  must  exist 
the  irreconcilable  repugnancy  between  the  two  before  alluded  to. 
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l^erally,  that  if  a  rerising  statute  em- 
liraces  all  the  provisions  of  an  antece- 
dent law  or  laws  upon  the  same  subject, 
ftnd  redaces  them  to  one  system,  snch 
Terising  statute  Tirtnally  repeals  the 
ttatates  revised,  although  it  contains  no 
express  repealing  clause  :  Bartiet  t. 
King,  1 3  Mass.  545 ;  Ashley^  Appet- 
lantf  4  Pick.  23 ;  Commonweafth  T. 
Coofejf,  10  Id.  39;  Pulaski  Count f  v. 
Downer,  10  Ark.  588  ;  State  r.  Chnk- 
lingy  19  Cal.  501  ;  Illinois,  ^c,  Canal 
T.  Chicago,  14  111.  334  ;  Waktfieid  v. 
Ph^lp*,  37  N.  H.  295  ;  State  r.  Wiltz, 
11  La.  Ann.  446 ;  Farr  t.  Brackett,  30 
Vt.  344 ;  Giddings  y.  Cox,  31  Id.  607 ; 
Andrews  t.  The  People,  75  111.  605  ; 
Thorpe  v.  Schooling,  7  Nev.  15  ;  Broad- 
dtis  T.  Broaddus,  10  Bush  299  ;  United 
State*  T.  Cheeseman,  3  Sawyer  424  ;  De- 
vine  T.  Commissioners,  84  HI.  590; 
Burgess  r.  Railroad  Co.,  18  Kan.  53  ; 
People  V.  Brooklyn,  69  N.  Y.  605  ; 
BreitHng  r.  Lindauer,  37  Mich.  217  ; 
Ex  parte  Smith,  40  Cal.  419  ;  Hogan  r, 
Guion,  29  Gratt.  705  ;  Stirman  t.  The 
State,  21  Tex.  734  ;  Rogers  r.  Watrous, 
8  Id.  62  ;  Commonwealth  r.  Cromleg, 
I  Ashm.  179;  Coghill  r.  Tli^  ,S5fa/«,  37 
Ind.  113;  Longlais  r,  Longlais,  48  Id. 
60.  See  also  State  v.  Whitvforth,  8 
Port.  434  ;  Norris  ▼.  Crocker^  13  How. 
429. 

The  same  rule  applies  where  the  new 
ftatnte  coreni  the  whole  subject-matter 
of  an  English  statute,  adopted  as  law 
in  this  country :  Mason  t.  Waite,  1 
Pick.  452.  So,  the  revision  by  the 
legislature  of  the  state  of  Maine  of  the 
subject-matter  of  Massachusetts  statutes 
in  force  in  the  former  state,  and  the  en- 
actment of  such  provisions  as  the  legis- 
lature deemed  suitable  to  the  wants 
of  the  people  of  Maine,  was  held  to 
render  the  Massachusetts  statutes  no 
longer  of  force  in  Maine,  though  not 
expressly  repealed  :  Towle  t.  Marrett, 
3  Greenl.  22.  But  a  mere  change 
of  phraseology  in  a  revision  will  not 
alter  the  construction  of  the  law,  unless 


it  evidently  appears  that  such  was  the 
intention  of  the  legislature :  Mattel 
of  Brown,  21  Wend.  316;  Theriat  y. 
Hart,  2  Hill  380 ;  Douglas  v.  Douglas^ 
5  Hun  140 ;  Yates^s  Casey  4  Johns. 
359. 

In  Louisiana,  however,  it  has  been 
held  that  where  the  laws  and  jurispru- 
dence of  a  country  are  reduced  into  the 
form  of  a  code,  without  any  clause 
of  repeal,  as  was  the  case  with  the 
Code  of  1808,  the  rule  of  interpretation 
must  be  as  in  cases  of  successive  sta- 
tutes, not  to  favor  a  repeal  by  implica- 
tion, unless  in  case  of  manifest  repug- 
nance ;  Lyon  v.  Fisk^  1  La.  Ann.  444# 

It  is  held  that  a  re-enactment  in  sub- 
stance  of  an  existing  provision  or  sec- 
tion of  a  prior  statute,  in  a  later  statute, 
is  not  a  repeal  of  such  provision  or  sec- 
tion :  Alexander  r.  The  State,  9  Ind. 
337  ;  Corbett  r.  State,  22  Id.  1  ;  Cheez- 
em  V.  The  State,  2  Id.  149 ;  Martindale 
T.  Martindale,  10  Id.  566;  Waterworks 
Co,  V,  Burkhart,  41  Id.  381  ;  Powers  v. 
Shepard,  48  N.  Y.  540.  Nor  is  the  re- 
enactment  of  a  former  section  in  a  later 
section  of  the  same  statute  necessarily  a 
repeal  of  the  former  section.  The  re- 
enactment  may  amount  to  nothing,  and 
thus  have  no  effect  by  way  of  repealing 
any  former  section  :  Martindale  v.  Mar- 
tindale, 10  Ind.  566.  In  Alexander  v. 
The  State^  9  Ind.  337,  the  re-enactment 
of  the  former  section  contained  an  addi- 
tion of  new  matter,  and  the  decision  was 
made  under  the  provision  of  art.  4,  sect. 
21,  of  the  state  constitution,  providing 
that  in  all  amendatory  acts  the  section 
amended  should  be  set  forth  and  pub- 
lished at  full  length  in  the  new  act.  So, 
in  New  York,  the  amendment  of  a  sta- 
tute, or  part  of  a  statute,  by  making 
the  same  read  as  prescribed  by  the 
amendatory  statute,  thus  incorporating 
all  that  is  deemed  desirable  to  retain 
of  the  old  law  in  the  new,  is  not  re- 
garded as  a  repeal  of  the  parts  thus 
transferred,  but  from  the  time  of  the 
passage  of  the  new  statute  the  whole 
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force  of  the  enactment  rests  upon  the 
later  statute.  Although  the  former  act 
remains  npon  the  statute-book  and  is 
not  repealed,  either  expressly  or  by  im- 
plication, it  is  no  longer  regarded  as  the 
law  oif  the  land  in  respect  to  new  cases 
that  may  arise.  The  earlier  act  is 
merged  in  the  amendatory  act,  and  a 
repeal  of  the  amendatory  act  does  not 
revive  the  original  act,  but  both  fall 
together  :  People  ▼.  Supervisors  of  Mont- 
gomery  County,  67  N.  Y.  109.  See  also 
Goodno  V.  Oshkosh,  31  Wis.  127  ;  Ker- 
linyer  v.  Barnes,  14  Minn.  528  ;  Bur- 
well  V.  TtdlU,  12  Id.  575  ;  Ely  v.  Uolton, 
15  N.  T.  595.  If,  however,  it  appears 
that  the  legislature  did  not  intend 
merely  to  repeat  or  copy  the  language 
of  the  original  law,  but,  although  using 
the  same  words,  intended  them  to  have 
a  different  meaning  and  effect,  this  rule 
is  not  applicable  :  Kerlinger  v.  Barnes, 
supra.  Where,  however,  a  subsequent 
act,  providing  that  a  certain  section  of  a 
prior  act  shall  thereafter  read  in  a  cer- 
tain way,  re-enacts  some  of  its  provi- 
sions, but  omits  others,  it  is  a  repeal 
of  such  omitted  provisions  :  The  State 
V.  Andrews,  20  Tex.  230 ;  State  v.  /n- 
gersall,  17  Wis.  631;  Goodno  v.  Osh- 
hash,  31  Id.  127  ;  Pingree  v.  SneU,  42 
Me.  55.  The  court,  in  The  State  y.  An- 
drews, though  it  was  not  necessary  to 
the  decision  of  the  cause,  also  laid  down 
the  rule,  that  the  entire  section  thus  re- 
enacted  in  the  subsequent  statute  was 
thereby  repealed.  See,  however,  the 
cases  already  cited  contra. 


So,  in  EUis  v.  Paige,  I  Pick.  45,  it 
is  said  to  be  a  well-settled  rule  that 
when  any  statute  is  revised,  or  one  act 
framed  from  another,  some  parts  being 
omitted,  the  parts  omitted  are  not  to  be 
revived  by  construction,  but  are  to  be 
considered  as  annulled.  See  also  Black- 
bum  V.  Walpole,  9  Pick.  104 ;  Pingree 
V.  Snell^  supra. 

But  the  doctrine  that  a  statute  is  im- 
pliedly repealed  by  a  subsequent  statute 
revising  the  whole  subject-matter  of  the 
first,  is  not  applicable  where  the  revis- 
ing statute  declares  what  effect  it  is  in- 
tended to  have  on  the  former,  as  where 
it  provides  that  such  provisions  of  the 
earlier  as  are  inconsistent  with  the  later 
are  repealed.  In  such  case  only  such 
effect  can  be  given  to  the  revising  act  as 
it  directs,  and  only  the  inconsistent  pro- 
visions of  the  earlier  act  are  repealed : 
Patterson  v.  Tatum,  3  Sawyer  164.  See 
also  McRae  y.  Wessel,  6  Ired.  Law 
153.  So,  where  a  chapter  of  a  revision 
of  general  statutes  repealed  all  acts  and 
parts  of  acts  the  subjects  of  which  were 
revived  and  re-enacted  in  the  revision, 
or  which  were  repugnant  to  its  provi- 
sions, it  was  held  that  this  must  be  con- 
strued as  referring  to  general  statutes, 
and  not  as  repealing  all  provisions 
of  village  and  city  charters,  previously 
enacted,  which  were  in  conflict  with  the 
general  statutes  contained  in  said  revi- 
sion :  WaluH)rih  County  v.  Village  of 
Whitewater,  17  Wis.  193;  City  of 
JanesvUle  v.  Markoe,  18  Id.  350. 

M.  D.  EWELL. 


Supreme  Court  of  Michigan, 
LAKE  SUPERIOR  IRON  CO.  v.  CATHARINE  ERICKSON. 

Where  a  mining  company  let  a  contract  for  taking  out  a  certain  quantity  of  ore, 
but  employed  persons  of  supposed  skill  to  watch  for  dangers  from  loosened  rocks, 
and  in  other  ways  retained  a  control  over  the  mode  of  mining,  and  a  servant  of 
the  contractors  was  killed  by  the  falling  of  a  rock,  the  danger  from  which  ought 
to  have  been  detected  and  guarded  against :  Held,  that  the  mining  company  was 
responsible. 

The  question  of  negligence  is  generally  one  of  fact,  not  of  law. 
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It  is  not  contribatory  negligence  for  a  servant  to  go  into  a  dangerous  place  in 
deference  to  the  opinions  of  others  who  are  supposed  to  have,  and  by  their  positions 
are  bound  to  have,  special  knowledge  which  should  enable  them  to  judge  of  the 
dangers  more  accurately  than  the  servant  himself. 

The  defendant  in  error  recovered  a  judgment,  in  the  court  below, 
as  administratrix  of  her  deceased  husband,  Andrew  Erickson,  who 
was  killed  by  a  falling  rock,  while  engaged  in  working  in  the  mine 
of  the  plaintiff  in  error,  July  9th  1877. 

It  appeared  that  Erickson  had  been  employed,  the  day  before  his 
death,  as  one  of  a  mining  gang,  under  the  management  chiefly  of 
Gustay  Stenson,  who,  with  his  partners,  had  taken  a  contract  for 
mining  and  hoisting  ore,  at  ninety-five  cents  per  ton  for  ore,  and 
twenty-five  cents  per  ton  for  rock.  This  contract  having  been  made 
July  1st  1877,  for  a  month,  and  similar  contracts  having  been  made 
in  previous  months,  from  the  beginning  of  April.  Erickson  was 
employed  by  the  day,  at  $1.50  per  day.  The  pay  arrangement 
was,  that  the  company  officers  were  to  pay  the  men  on  the  certi- 
ficates of  the  contractors,  deducting  this  pay  from  the  final  settle- 
ments. 

These  contracts  were  all  let  by  Day  and  McEncroe,  as  officers 
of  the  company,  who  had  general  charge,  for  the  company,  of  the 
affairs  in  the  mine. 

The  pit  where  these  contractors  were  at  work  had  been  carried 
along  the  lode  so  as  to  leave  the  upper  or  hanging  wall,  which  was 
at  an  angle  of  sixty-five  degrees,  exposed  from  twenty  to  twenty- 
five  feet  high,  and  not  far  from  the  same  distance  along  the  level, 
with  no  support  or  timbering  of  the  hanging  wall  in  that  space. 
Erickson  was  engaged  in  sinking  a  winze  or  ventilating  shaft  from 
this  level,  and  had  sunk  it  about  two  feet  and  eight  inches  when 
killed.  The  rock  which  killed  him  fell  from  about  half  way  up  the 
hanging  wall,  and  was  just  over  the  winze. 

The  chief  controversy  related  to  the  question  whether  this  rock 
was  previously  in  a  condition  which  made  it  so  apparently  dangerous 
as  to  require  removal  or  timbering ;  and,  if  so,  on  whom,  if  any 
one,  was  the  risk  and  responsibility  ? 

The  opinion  of  the  court  was  delivered  by 

Campbell,  J. — Upon  a  careful  inspection  of  the  record  we  do  not 
think  any  questions  become  material  except  those  which  bear  on  the 
rights  and  duties  of  the  various  parties  in  connection  with  the  mine. 
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The  Other  errors  assigned  do  not  appear  to  be  founded  on  sufficient 
showing  in  the  record.  The  only  one  urged  by  counsel  was  the 
rejection  of  a  question  put  on  cross-examination  to  Stenson,  asking 
him  whether  it  was  not  his  business,  and  that  of  his  associates,  to 
be  on  the  lookout  and  watch  for  dangerous  places.  We  think  that, 
when  the  terms  and  conditions  of  his  contract  were  shown,  this  was 
rather  a  deduction  than  a  fact,  and  he  could  not  properly  be  allowed 
or  required  to  answer  it.  He  was  not  precluded  from  explaining 
fully  the  mutual  understanding  of  the  contracting  parties  as  to 
what  the  contract  was,  or  as  to  usage. 

It  was  claimed  on  the  argument  and  this  claim  is  based  on  the 
assignments  of  error,  that  on  the  whole  case  there  was  no  ground 
of  recovery.  And  as  reasons  for  this  position  several  legal  propo- 
sitions are  advanced,  which  are  chiefly  as  follows  :  that  there  could 
be  no  recovery  if  Erickson  was  in  the  employ  of  Stenson  as  a  day 
laborer ;  or  if  he  was  not  under  control  of  the  company  or  its  officers, 
and  if  Stenson  and  his  associates  were  to  mine  and  do  their  work 
properly ;  or  if  he  was  willing  to  work  after  such  examination  as 
was  shown.  And  it  was  claimed  in  various  forms  that  Erickson 
undertook  all  the  risks  that  were  established.  It  will  be  more  con- 
venient to  refer  to  the  points  raised  in  the  way  adopted  by  counsel, 
than  to  pursue  every  sub-division  separately. 

There  was  evidence  that  the  rock  in  question  had  been  considered 
as  dangerous  some  time  before  the  contract  of  July,  and  that  the 
attention  of  Day  and  McEncroe  had  been  called  to  it.  There  was 
evidence  of  various  attempts,  by  sounding  it  with  an  iron  bar,  to 
ascertain  its  safety.  There  was  conflicting  evidence  as  to  some  of 
the  declarations  of  the  mining  officers  on  this  subject.  There  was 
evidence  on  one  side  that  they  expressed  themselves  decidedly  on 
its  safety.  There  was  also  evidence  to  go  to  the  jury  that  they 
retained  the  right  to  determine  what  large  rocks  should  be  removed 
and  what  timbering  or  propping  should  be  done.  There  was  also 
testimony  of  the  increase  of  water  oozing  from  the  seams,  claimed 
to  indicate  a  gradual  loosening.  The  theory  of  plaintiff"  in  error 
was  that  the  rock  had  been  started  by  blasts  from  the  winze,  and 
that  sufficient  care  had  not  been  taken  to  examine  it  thereafter. 
It  fell  about  two  hours  after  a  blast.  Other  matters  of  fact  will  be 
referred  to  in  their  place. 

It  is  proper  first  to  consider  the  respective  positions  of  the  parties. 
Day  and  McEncroe  stood  in  the  place  of  the  mining  company  in 


Digitized  by 


Google 


LAKE  SUPERIOR  IRON  CO.  r.  ERICKSON.  31 

making  these  contracts.  There  was  no  employment  relation  between 
them  and  Erickson,  who  was  laboring  under  the  contractors.  So 
far  as  this  changed  the  relative  liabilities  of  the  parties  it  must 
operate  in  this  case.  But  while  there  are  cases  in  which  there  is 
no  l^al  duty  or  privity  between  principals  and  the  servants  of 
those  who  contract  with  them,  this  lack  of  privity  is  not  universal 
and  absolute.  If^  for  example,  a  railroad  company  were  to  contract 
with  a  firm  of  car-builders  to*  build  cars  according  to  given  plans  in 
places  under  the  entire  control  of  the  builders,  there  could  be  no 
possible  corporate  responsibility  for  injuries  received  by  workmen 
in  their  callings.  But  on  the  other  hand  it  might  be  quite  possible 
for  men  to  be  employed  in  piece  work  in  the  shops  of  such  companies 
where  they  retained  more  or  less  control,  when  for  the  failure  of  a 
corporate  duty  the  workmen  or  strangers  injured  by  that  failure 
might  have  a  cause  of  action  for  the  wrong  directly  against  the 
corporation,  although  it  had  not  employed  them.  The  case  of  the 
City  of  Detroit  v.  Corey ^  9  Mich.  165,  is  a  case  where  the  corpora- 
tion was  held  liable  for  neglect  of  a  contractor  in  not  properly 
guarding  against  danger  from  an  excavation  in  a  public  street. 
The  same  principle  was  applied  in  Danmtetter  v.  Moynahan^  27 
Mich.  188  ;  Mc  Williams  v.  Detroit  Central  Mills  Co.,  31  Id.  274 ; 
Gardner  v.  Smith,  7  Id.  410 ;  Bay  City  ^  U.  Sag.  Railroad  Co. 
T.  Avstin,  21  Id.  890 ;  Continental  Imp.  Co.  v.  Ives,  30  Id.  448 ; 
(?.  R.  ^  Ind.  Railroad  Co.  v.  Southwick,  80  Id.  444. 

No  doubt  the  range  of  the  owner's  responsibility  is  very  much 
less  in  most  cases  where  contractors  are  employed  and  have  their 
own  servants  at  work  than  where  the  servants  are  employed  by  the 
proprietors.  The  main  question  in  such  cases  is  whether  any  duty 
remained  which  sprang  from  the  proprietor's  own  position,  and  from 
the  violation  of  which  the  damage  arose.  In  the  present  case  there 
are  two  principal  inquiries,  which  are  (1)  whether  the  death  of 
Erickson  was  due  to  the  fault  of  the  mining  company  in  not  doing 
what  they  were  bound  to  do  for  the  protection  of  th(5se  working  in 
their  mines :  and  (2)  whether  Erickson  himself  was  responsible  for 
running  the  risk  which  proved  fatal.  Of  course  both  of  these 
questions  are  aside  from  the  third  question,  whether  the  death  was 
accidental,  and  not  due  to  the  fault  of  any  one. 

The  court  below  told  the  jury  that  there  could  be  no  recovery  in 
this  case  if  the  duty  was  on  Stenson  and  his  associates  to  guard 
against  such  risks,  and  that  the  same  was  true  if  Erickson  contrib- 
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uted  to  the  injury  by  his  own  want  of  care.  They  were  also  told 
that  there  was  no  ground  of  recovery  if  the  falling  of  the  rock  was 
fiot  under  circumstances  which  showed  that  the  company  had  been 
guilty  of  such  negligence  as  showed  such  want  of  care  and  caution 
as  prudent  persons  would  not  be  guilty  of.  They  were  particularly 
directed  that  unless  the  conduct  of  Day  and  McEncroe  was  thus 
negligent  and  the  cause  of  the  mischief,  there  could  be  no  recovery, 
and  that  the  company  would  be  liable  for  their  neglect  or  miscon- 
duct and  not  for  that  of  any  one  else  appearing  in  the  case. 

Wc  thjnk  the  court  was  correct  in  holding  that  Day  and  McEn- 
croe represented  the  company  for  this  purpose.  They  appear  to 
have  had  entire  control  of  all  the  business  that  is  involved  in  the 
record,  and  we  think  there  is  no  room  to  question  the  propriety  of 
these  rulings  if  they  were  applicable,  and  not  neutralized  by  other 
instructions.  In  this  connection  it  is  proper  to  notice  one  of  the 
special  assignments  of  error  which  is  calculated  to  give  a  wrong 
impression.  The  court  is  represented  as  telling  the  jury  to  inquire 
whether  the  company  used  such  care  and  precautions  as  "  relieved 
them  from  liability  in  this  suit,"  and  it  is  claimed  this  left  a  ques- 
tion of  law  to  the  jury.  But  the  next  sentence  of  the  charge 
explained  what  would  or  would  not  make  them  liable.  Isolated 
sentences  cannot  be  allowed  to  be  considered  apart  from  their  con- 
text. The  instructions  were  not  so  separated  as  to  create  confu- 
sion, but  were  really  but  a  single  and  correct  ruling. 

We  think  that  unless  the  case  was  one  too  plain  to  go  to  the  jury 
on  that  point,  it  was  properly  left  to  them  to  say  whether  the  acci- 
dent occurred  without  any  one*s  feult  or  neglect.  It  is  not  for  us 
to  draw  inferences  of  fact  in  such  cases.  There  was  certainly 
evidence  to  go  to  the  jury  indicating  that  there  should  have  been 
measures  taken  by  some  one  to  either  remove  or  prop  the  rock  that 
fell. 

We  think  also  that  there  was  properly  before  them  a  question 
whether  Erickson  himself  was  guilty  of  contributory  negligence. 
A  great  deal  of  testimony  was  introduced  to  show  that  there  was 
no  apparent  danger  which  could  be  discovered,  and  that  the  com- 
pany was  justified  in  treating  the  rock  as  safe.  There  was  also 
much  testimony  to  the  contrary.  The  place  was  one  not  easily 
examined  by  the  ordinary  mining  lights.  If  there  was  no  appar- 
ent danger  it  was  not  recklessness  to  work  under  this  rock.  If,  on 
the  other  hand,  there  was  real  danger,  and  Erickson  was  informed 
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of  it  on  the  day  he  entered  the  mine,  there  was  nevertheless 
evidence  that  those  about  him  who  had  practical  knowledge  of  the 
mine  in  which  he  was  a  stranger,  acted  as  if  they  did  not  think  so, 
and  the  guards,  usually  expected  against  danger,  were  absent.  The 
duty  of  examining  such  places  after  a  blast  is  confined  by  the  tes- 
timony to  dangerous  places,  and  not  made  out  clearly  even  there  as 
devolving  on  Erickson.  The  jury  have  necessarily  found  he  was  not 
careless,  and  there  was  testimony  on  which  they  could  lawfully  act. 
The  question  next  arises  whether  the  responsibility  of  protecting 
Erickson  from  such  a  danger,  if  supposed  to  exist,  rested  on  his 
immediate  employers.  This  was  also  dependent  on  testimony,  and 
involved  some  inquiry  into  their  relations  with  the  company. 

Does  it  then  appear  so  to  bind  the  court  and  jury  that  the  con- 
tractors in  this  particular  service  had  the  responsibility  confined  to 
them  of  guarding  their  workmen  from  the  probable  dangers  of  their 
employment  ?  There  is  no  dispute  in  this  case  upon  the  general 
principle  of  law  that  a  responsibility  lies  somewhere  to  prevent 
workmen  from  being  exposed  without  such  protection  as  is  reason- 
ably required  in  a  dangerous  business.  The  law  is  very  clear  that 
it  is  culpable  negligence  to  avoid  keeping  mining  works  as  well  pro- 
tected as  usual  prudence  would  dictate.  And  there  is  no  doubt 
that  a  common  danger  in  mines  is  from  falling  rocks.  The  hang- 
ing wall  being  on  an  angle — ^in  this  instance  of  sixty-five  degrees — 
with  the  level,  any  lack  of  cohesion  in  its  parts  must  lead  to  the 
fall  of  such  part  of  it  as  is  seriously  loosened,  and  that  fall  must 
be  hastened  by  the  concussion  of  the  air  or  the  blows  of  flying 
roeks  thrown  against  it  by  blasting  below  and  near  it.  In  the 
present  case  the  rock  which  fell  being  directly  above  the  winze, 
and  only  about  twelve  feet  from  its  mouth,  every  blast  in  that 
shaft  would  necessarily  throw  more  or  less  rock  against  this  sloping 
roof;  and  this  must  continue  until  the  shaft  is  either  finished  or 
opened  to  such  a  depth  as  to  deaden  or  destroy  the  upward  force  of 
the  explosions. 

The  &LCt  that  this  rock  was  considered  dangerous,  and  so  reported 
several  weeks  before  the  accident,  and  the  further  fact  if  true  (and 
the  jury  probably  believed  them)  that  there  was  a  perceptible 
increase  in  the  dangerous  symptoms,  certainly  imposed  a  duty  of 
either  removing  the  real  dangers  or  using  such  means  as  are  gener- 
ally deemed  adequate  to  determine  whether  any  danger  existed. 
The  further  fact  that  the  hanging  wall  was  composed  of  a  species 
Vol.  XXVn— 5 
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of  rock  whose  thickness  was  not  found  generally  uniform,  and  which 
was  sometimes  thin  enough  to  possess  no  very  great  resisting  power 
to  shocks  of  disintegrating  agencies,  was  one  which  could  not  be 
left  out  of  view  by  any  prudent  calculation.  A  broad  expanse  of 
some  twenty-five  feet  square  of  rock,  only  supported  by  its  own 
cohesive  power  from  falling,  may,  according  to  the  testimony,  have 
weak  points  where  it  may  give  way  unless  propped,  or  unless  the 
unreliable  mass  is  removed.  There  was  testimony,  which  it  is  not 
our  province  to  pass  upon,  which  indicated,  if  believed,  that  no 
reliable  test  could  be  found  for  determining  the  solidity  of  the  rock 
when  water  was  escaping  through  such  seams  as  existed  in  this 
wall. 

We  think  there  was  a  question  fairly  open  whether  neglect  to 
guard  against  the  accident  was  not  culpable.  The  jury  have  found 
it  was. 

If  so,  the  only  remaining  question  is  whether  the  jury  had 
proof  before  them  whereby  they  could  lawfully  hold  the  company 
to  this  responsibility. 

Under  the  contracts  shown  by  the  proofs,  the  contractors  had 
nothing  to  do  with  planning  the  mine  or  selecting  their  working 
ground,  unless  with  very  small  discretionary  choice.  The  shafts 
and  levels  and  the  winze  must  necessarily  have  been  determined  on 
by  the  owners  of  the  mine,  and  the  mining  gang  worked  on  short 
contracts.  Their  business,  except  in  sinking  the  winze,  was  merely 
stripping  the  lode  of  its  ore,  and  the  winze  was  apparently, 
as  it  must  usually  be,  down  the  lode.  The  pay  for  getting  out 
dead  rock  was  but  little  beyond  one-fourth  that  of  getting  out 
ore,  and  work  in  the  rock  outside  of  the  lode  was  not  contem- 
plated. They  testified,  and  the  jury  must  have  believed  them, 
that  the  company  reserved  the  power  of  determining  when  and 
where  dangerous  rock  in  the  wall  should  be  removed,  if  requiring 
removal  by  blasting,  and  of  locating  the  supporting  pillars  or  plac- 
ing timbers  to  prop  the  wall.  Such  timbering  would  be  expensive, 
and  is  not  provided  for  by  the  contracts,  which  are  confined  to  rock 
and  ore  blasting  and  removal.  Either  the  mine  must  be  unguarded, 
or  else,  on  this  state  of  facts,  the  company  must  guard  it. 

Under  such  circumstances  it  is  very  plain  that  the  company, 
being  the  owners  of  the  dangerous  property,  and  inviting  men  to 
work  on  it,  their  responsibility  for  its  protection  cannot  be  changed 
by  the  fact  that  the  work  is  done  by  the  ton  instead  of  by  the  day. 
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or  by  the  fiwt  that  the  men  who  contract  with  them  have  laborers 
of  their  own.  By  employing  men  to  act  for  them  in  either  way 
they  hold  out  the  assurance  that  they  can  work  in  the  mine  on  the 
ordinary  conditions  of  safety  usually  found  in  such  places.  They 
guarantee  nothing  more  than  is  usual  among  prudent  owners,  and 
they  do  not  insure  against  that  which  is  purely  accidental.  But 
they  do  tacitly  represent  that  they  have  not  been  and  will  not  be 
reckless  themselves. 

If  men  choose  with  their  own  eyes  open  to  run  into  danger  they 
may  forfeit  claims  to  redress.  But  it  cannot  be  considered  reckless 
in  men  who  are  in  doubt  upon  a  matter  which  cannot  be  deter- 
mined absolutely,  to  pay  some  regard  to  the  opinions  and  assur- 
ances of  those  who  are  supposed  to  have  and  by  their  position  are 
bound  to  have  special  knowledge  called  for  by  their  larger  responsi- 
bilities. In  the  present  case  the  assurances  of  safety  given  by  the 
mining  agents  cannot  be  disregarded,  and  were  rightly  subject  to 
consideration  by  the  jury. 

We  think  the  jury  were  very  carefully  and  correctly  instructed 
concerning  their  duty,  and  that  there  was  testimony  which  war- 
ranted their  verdict. 

There  is  no  error  in  the  record,  and  the  judgment  must  be 
affirmed  with  costs. 

The  importance  of  the  point  involved  Mich.  1.     This  rule  has  heen  applied  to 

in  the  foregoing  opinion  will  justify  in-  children,  who  were  tempted  to  meddle 

viting  attention  to  other  cases  more  or  with    exposed    machinery,    and    were 

less  analogoos.     For  convenience  these  injured  thereby  :    Mangan  v.  Attertony 

will    be    classified    under    appropriate  Law  Rep.  I  Exch.  239  ;  Wood  r.  School 

heads.  District^  44  Iowa  27.     Compare  Ke^fe 

1.  The  owner  of  lands  is  nnder  no  v.   MilwctukeCy    Jjrc.^   Railroad   Co.^    21 

obligation  to  protect  trespassers  against  Minn.  207.     And   to   a   servant,   who 

dangers    in    coming    upon    them.     If,  fell   through  a   scuttle    when    moving 

therefore,    persons    intentionally   come  about  for  curiosity  :  Severy  v.  Nicker- 

upon   his  lands  without  his  permission  son,  120  Mass.  306. 
and  without  lawful  right,  and  fall  into         2.  But  if  one  either  expressly  or  by 

pits  or  encounter  other  dangers,  he  is  implication   invites    another   upon   his 

not   responsible,   even  though  he  may  premises,  for  business  or  pleasure,  or 

have   been    grossly  careless  in  leaving  other  reason,  he  by  so  doing  assumes 

the  pits  uncovered  or  the  other  dangers  the   duty   to   guard   the   other   against 

unguarded  :   Hounsell  v.  Smyth,  7  C.  B.  dangers  which  might  be  encountered  in 

N.  S.  731  ;    Stone  v.  Jackson,  10  C.  B.  accepting  the  invitation,  or  at  least  to 

199  ;    Hunt    V.    London,   ^c,    Railway  warn  the  person  invited  of  their  exist- 

Co.,  1  Q.  B.  277  ;  John  v.  Bacon,  Law  ence,  that  ho  may  avoid  them.     This 

Bep.  5  C.  B.  437  ;  Vanderbeck  v.  Henry,  point   is    strongly  put    in  some   caf.es, 

84  N.  J.  467  ;  Hargreaves  v.  Deacon,  25  where  persons  have  been  injured  in  ap- 
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proaching  the  stations  of  railroad  com- 
panies, by  reason  of  their  platforms  or 
other  approaches  being  oat  of  repair : 
Smith  ▼.  London^  ^c.  Railway  Co.^  Law 
Rep.  3  C.  r.  32!> ;  Tobin  v.  Portland^ 
^c,  Railroad  Co.,  59  Me.  183;  McDo- 
nald V.  Chicago,  ^c,  Railroad  Co.,  26 
Iowa  124  ;  Mich.  Cent.  Railroad  Co.  v. 
Coleman,  28  Mich.  440 ;  Chicago^  ^c, 
Railroad  Co.  v.  WUson,  63  III.  167; 
Swords  V.  Edgar,  59  N.  Y.  28.  The 
obligation  in  this  regard  extends  to 
those  who  come  to  welcome  others,  or 
to  assist  others  in  leaving  :  Doss  v.  Mis^ 
nouri,  ice..  Railroad  Co.^  59  Mo.  27  ;  but 
not  to  those  who  gather  in  a  crowd  to 
witness  a  passing  parade,  and  are  in- 
jured by  the  giving  way  of  the  plat- 
form :  Gillia  v.  Pennsylvania  Railroad 
Co.,  59  Penna.  St.  129.  It  is  said  in 
this  last  case  that  if  a  traveller  by  foot 
on  the  open  track  of  a  railroad  crosses 
a  bridge  which  ought  to  be,  bat  is  not, 
in  its  ordinary  use,  strong  enough  to 
bear  a  locomotive  and  train  of  cars,  and 
a  rotten  board  breaks  down  under  him, 
the  company  are  not  liable  to  him,  for 
they  owe  him  no  duty.  See  further  as 
to  the  general  principle,  Bush  v.  Stein- 
man,  1  Bos.  &  P.  404  ;  Soufhcote  v. 
Stanley,  1  H.  &  N.  247  ;  Indermaur  v. 
Dames,  Law  Rep.  I  C.  P.  274;  s.  c. 
Law  Rep.  2  C.  P.  181;  Chapman  v. 
Rothwell,  E.,  B.  &  E.  168;  Francis  v. 
CockreU,  Law  Rep.  5  Q.  B.  184;  El 
liott  y.  Pray,  10  Allen  378;  Freer  v. 
Cameron,  4  Rich.  228  ;  Latham  v.  Roach, 
72  III.  179  ;  Sweeney  v.  Old  Colony  Rail- 
road Co.,  10  Allen  368  ;  Pierce  v.  Whit- 
comb,  48  Vi.  127. 

3.  The  duty  not  to  expose  others  to 
unknown  dangers  on  one's  own  pre- 
mises is  as  much  a  duty  to  servants  as 
to  any  others  ;  for,  though  by  their  con- 
tract of  service  they  take  upon  them- 
selves all  the  risks  properly  incident  to 
it,  yet  the  negligence  of  the  master  is 
not  one  of  these,  and  if  he  sends  his 
servants  into  dangers  to  them  unknown, 
and  which  they  had  no  reason  to  look 


for,  he  will  be  held  responsible  for  the 
consequences  i  Coombs  v.  New  Bedford 
Cordage  Co.,  102  Mass.  572  ;  Grizzle  v. 
Frost,  3  Post.  &  F.  622  ;  Bartonskill 
Coal  Co.  v.  McGvire,  3  Macq.  H.  L. 
300 ;  Malone  v.  Uawley,  46  Cal.  408 ; 
Baltimore,  ^c.  Railroad  Co.  v.  Wood- 
ward, 41  Md.  268  ;  Perry  v.  Marsh,  25 
Ala.  659  ;  Strahlendorfr.  Rosenthal,  30 
Wis.  674  ;  Paulmeier  v.  Erie  Railway, 
34  N.  J.  151  ;  Illinois  Central  Railroad 
Co.  v.  Welch,  52  III.  183;  Snow  v. 
Housatoflic  Railroad  Co.,  8  Allen  441  ; 
Lanning  v.  New  York  Central  Railroad 
Co,  49  N.  Y.  521  ;  Louisville,  ^.,  Rail- 
road Co,  v.  Caven,  9  Bush  559  ;  Cough- 
tyv.  Globe  Woollen  Co.,  56  N.  Y.  124; 
Bech  V.  Carter,  68  Id.  283 ;  Deford  r. 
Keyser,  30  Md.  179  ;  Godley  v.  Hagarty, 
20  Penna.  St.  387.  The  rale  has  been 
applied  to  a  railroad  company  sending 
out  cars  upon  a  track  blocked  with  snow 
and  ice,  in  consequence  of  which  plain- 
tiff was  injured  :  Fifeld  v.  Northern 
Railroad  Co.,  42  N.  H.  225. 

4.  Where  one  is  doing  work  under  a 
contract  upon  the  land  of  another,  the 
primary  obligation  to  protect  his  labor- 
ers no  doubt  rests  upon  the  contractor 
rather  than  upon  the  landowner,  but 
this  is  liable  to  be  controlled  by  circum- 
stances. The  obligation  to  give  warn- 
ing of  all  dangers  not  apparent,  is  one 
he  owes  to  the  contractor  as  much  as  to 
his  own  servants,  and  to  those  em- 
ployed by  the  contractor  to  the  same 
extent  and  for  the  same  rea&ons.  The 
duty  is  of  course  very  plain  where,  as 
in  the  principle  case,  the  landowner 
takes  upon  himself  the  obligation  of 
watchfulness,  and  it  then  corresponds  to 
that  of  a  landlord  who,  in  leasing  pre- 
mises, covenants  to  keep  them  in  re- 
pair, and  is  held  liable  to  third  persons 
who  are  injured  by  his  failure  to  keep 
the  covenant :  Burdick  v.  Cheadle,  26 
Ohio  (N.  S.)  393 ;  Campbell  v.  Sugar 
Co.,  62  Me.  552 ;  Owings  v.  Jones, 
9  Md.  108  ;  Grady  v.  Walsner,  46  Ala. 
381. 
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5.  Uow  far  one  may  be  liable  to  those 
who  are  injured  in  coming  npon  his 
premises  under  license  of  the  law  is  a 
question  not  discussed  in  the  books. 
Suppose,  for  example,  that  a  trareller 
finds  the  highway  impassible,  and  in 
passing  around  the  obstruction  on  pri- 
rate  grounds,  as  he  lawfully  may,  he 
falls  into  an  unguarded  pit,  can  the 
owner  of  the  land  be  held  liable  for  his 
injury  ?  Or  an  officer  enters  his  house 
to  serve  a  writ,  and  is  precipitated 
through  a  trap-door,  can  the  owner  be 
made  responsible  as  for  negligence  f 
The  question  is  one  of  no  little  interest ; 
for  while  the  party  injured  is  in  the  ex- 
ercise of  a  legal  right,  it  must  be  con- 
ceded that  the  other,  as  a  general  rule, 
may  leave  his  premises  in  any  condition 
he  pleases,  provided  he  does  nothing, 
expressly  or  by  implication,  to  bring 
others  into  danger  upon  them.    It  was 


held  in  Laverone  v.  Maugiantty  41  Cal. 
138,  that  one  who  keeps  a  vicious  dog, 
as  a  watch-dog,  is  liable  to  one  who,  by 
accident,  is  put  within  the  dog's  reach 
and  is  injured ;  but  that  was  upon  the 
ground  that  he  had  no  right  to  keep  the 
vicious  dog  at  all.  But  doubtless  a 
man  may  keep  a  dangerous  dog  upon 
his  premises  as  lawfully  as  any  other 
danger,  if  he  gives  due  warning  to  those 
who  might  come  within  his  reach  :  see 
Sarck  V.  Blackburn,  4  C.  &  P.  297  ; 
Curtis  V.  MilU,  5  Id.  489.  But  beyond 
any  question,  we  should  say,  he  would 
be  liable  to  one  who,  visiting  his  pre- 
mises by  license  of  the  law,  should  be 
assailed  by  a  vicious  animal  of  any  sort, 
kept  by  the  owner  with  knowledge  of 
his  vicious  propensity  :  see  Blackman  v. 
Simnons,  3  C.  &  P.  138 ;  Sherfey  v. 
Bartley^  4  Sneed  58  ;  Loomis  v.  Terry, 
17  Wend.  496.  T.  M.  C. 


U.  S.  Oircuit  Courts  EaMem  District  of  Wisconsin. 
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The  maker  of  a  trade-mark  is  neither  an  author  nor  an  inventor,  and  a  trade- 
mark is  neither  a  writing  nor  a  discovery,  within  the  meaning  of  the  provision 
of  the  Constitution  giving  to  Congress  jurisdiction  over  the  subject  of  copyrights 
and  patents. 

Congress,  therefore,  has  no  jurisdiction  over  the  subject  of  trade  marks,  and  so 
much  of  title  60  of  the  Revised  Statutes  as  relates  to  trade-marks  is  unconstitu- 
tional and  void. 

In  Equity.  This  was  a  bill  for  an  injunction  to  restrain  an 
alleged  infringement  by  defendant  of  complainants'  trade-mark, 
used  upon  packages  of  tobacco,  and  registered  according  to  act  of 
Congress.  Both  complainants  and  defendant  were  citizens  of 
Wisconsin,  and  the  bill  was  based  upon  that  provision  of  section 
4942,  Revised  Statutes,  which  gives  to  a  party  aggrieved  by  the 
wrongful  use  of  his  trade-mark,  a  remedy  by  injunction,  according 
to  the  course  of  equity,  in  any  court  having  jurisdiction  over  the 
person  guilty  of  such  wrongful  use,  and  was  filed  upon  the  theory 
that  this  court  had  jurisdiction  to  entertain  such  a  bill,  though  both 
parties  are  citizens  of  the  same  state. 
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Carpenter  ^  Smiths,  for  complainant. 
Jenkins,  Elliott  <f  Winkler,  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

Dyer,  J. — The  bill  is  demurred  to  on  the  ground  that  the  court 
has  no  jurisdiction,  and  the  demurrer  raises  the  question  of  the 
constitutional  power  of  Congress  to  legislate  upon  the  subject  of 
trade-marks.  The  question  is  important,  and  appears  to  be  new, 
since,  with  the  exception  of  Duwell  v.  Bolimer,  10  C.  L.  N.  356, 
we  were  referred,  upon  the  argument,  to  no  reported  case  in  which 
it  has  been  determined. 

The  statutory  provisions  relating  to  trade-marks  are  contained 
in  Title  60,  Revised  Statutes,  which  is  entitled,  "  Patents,  trade- 
marks, and  copyrights."  They  authorize  the  registration  of  trade- 
marks, impose  restrictions  upon  such  registration,  and  confer  cer- 
tain remedies  for  the  protection  of  the  rights  of  parties  who  have 
complied  with  the  requirements  of  the  statute.  The  remedies  thus 
given  are  mentioned  in  section  4942,  which  provides  that  "any 
person  who  shall  reproduce,  counterfeit,  copy  or  imitate  any 
recorded  trade-mark,  and  aflSx  the  same  to  goods  of  substantially 
the  same  descriptive  properties  and  qualities  as  those  referred  to 
in  the  registration,  shall  be  liable  to  an  action  on  the  case  for 
damages,  for  such  wrongful  use  of  such  trade- mark,  at  the  suit  of 
the  owner  thereof;  and  the  party  aggrieved  shall  also  have  his 
remedy  according  to  the  course  of  equity,  to  enjoin  the  wrongful 
use  of  his  trade-mark,  and  to  recover  compensation  therefor,  in 
any  court  having  jurisdiction  over  the  person  guilty  of  such 
wrongful  use." 

The  only  clause  in  the  Constitution  from  which  it  can  be  claimed 
Congress  derives  its  power  to  legislate  upon  the  subject,  is  art.  1, 
sect.  8,  clause  8,  which  authorizes  Congress  "  to  promote  the  pro- 
gress of  science  and  useful  arts,  by  securing  for  limited  times,  to 
authors  and  inventors,  the  exclusive  right  to  their  respective  writ- 
ings and  discoveries."  If  the  power  in  question  is  given  by  this 
clause  of  the  Constitution,  then,  inasmuch  as  by  section  629  of  the 
Revised  Statutes  the  Circuit  Courts  are  invested  with  original 
jurisdiction  of  all  suits  at  law  or  in  equity  arising  under  the  patent 
or  copyright  laws  of  the  United  States,  and  in  view  of  the  act  of 
Congress  of  March  3d  1875,  which  confers  jurisdiction  in  all  civil 
cases  arising  under  any  law  of  the  United  States  where  the  amount 
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in  dispute  exceeds  $500,  and  of  the  provisions  of  section  4942,  Re- 
vised Statutes,  above  referred  to,  there  is  ground  for  claiming  that 
the  United  States  courts  have  jurisdiction  in  suits  which  involve  the 
right  to  trade-marks,  without  regard  to  the  citizenship  of  parties. 

But  in  contending  that  the  power  to  legislate  upon  the  subject 
of  trade-marks  is  derived  from  the  constitutional  provision  before 
cited,  it  must  be  necessarily  assumed  that  the  maker  of  a  trade- 
mark is  an  author  or  inventor,  and  that  a  trade-mark  is  a  writing 
or  discovery  within  the  meaning  of  that  clause. 

Argument,  we  think,  can  hardly  be  needed  to  demonstrate  that 
a  law  regulating  trade-marks  is  not  in  any  just  sense  a  copyright 
law.  The  general  meaning  of  the  term  copyright  is  an  author's 
exclusive  right  of  property  in  the  work  which  he  produces.  It 
includes  the  right  of  the  citizen  who  is  an  author  of  any  book  or 
writing,  any  literary,  dramatic  or  musical  composition,  any  engrav- 
ing, painting,  drawing,  map,  -chart  or  print,  and  of  models  or 
designs  intended  as  works  of  art.  It  is  something  which  apper- 
tains to  authors  who,  by  their  writings  and  designs,  promote  the 
advancement  of  literature,  science  and  the  useful  arts.  An  author, 
by  standard  definition,  is  "  one  who  produces,  creates  or  brings 
into  being;  the  beginner,  former  or  first  mover  of  anything; 
hence  the  efficient  cause  of  a  thing."  The  term  is  appropriately 
applied  to  one  who  composes  or  writes  a  book  "or  writing,**  and 
in  a  more  general  sense,  to  one  whose  occupation  is  to  compose  and 
write  books  "or  writings.*' 

So,  too,  invention  implies  originality.  Originality,  not  merely 
mechanical  dexterity,  is  the  test  of  invention :  Blake  v.  Stafford^ 

3  Fisher  305.  It  is  the  "  finding  out,  contriving,  creating  of  some- 
thing which  did  not  exist,  and  was  not  known  before,  and  which 
can  be  made  useful  and  advantageous  in  the  pursuits  of  life,  or 
which  can  add  to  the  enjoyments  of  mankind  :'*   Conover  v.  Moachy 

4  Fisher  16 ;  Ramom  v.  Mayor  of  N.Y.,1  Fisher  264.  "  To  entitle 
one  to  the  character  of  an  inventor,  he  must  himself  have  con- 
ceived the  idea  embodied  in  his  improvement.  It  must  be  the 
product  of  his  own  mind  and  genius:'*  Pitts  v.  HaU^  2  Blatchf. 
234. 

The  dissimilar  characteristics  of  trade-marks  and  copyrights, 
and  inventions  for  which  patents  may  be  granted,  have  been 
pointed  out  or  illustrated  in  various  adjudicated  cases.  A  trade- 
mark has  been  very  well  defined  as  one*s  commercial  signature  to 
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his  goods.  It  may  consist  of  a  name,  symbol,  figure,  letter,  form 
or  device,  if  adopted  and  used  by  a  ma,nufacturer  or  merchant,  in 
order  to  designate  the  goods  he  manufactures  or  sells,  to  distin- 
guish the  same  from  those  manufactured  or  sold  by  another,  so 
that  the  goods  may  be  known  in  the  market  as  his,  and  to  enable 
him  to  secure  such  profits  as  result  from  his  reputation  for  skill, 
industry  and  fidelity:  McLean  v.  Fleming^  6  Otto  264;  Upton, 
Trade  Marks  9 ;   Taylor  v.  Carpenter,  2  Sandf.  603. 

The  basis  of  trade-mark  right  is,  primarily,  the  encouragement 
of  trade.  As  the  court  in  discussing  the  subject  say,  in  Partridge 
V.  Mench,  2  Paige  103,  the  question  in  such  a  case  is  not  whether 
a  person  was  the  original  inventor  or  proprietor  of  the  article  made 
by  him  and  upon  which  he  puts  his  trade-mark,  nor  whether  the 
article  made  and  sold  by  another,  under  his  trade-mark,  is  an 
article  of  the  same  quality  or  value.  But  the  court  proceeds  upon 
the  ground  that  the  complainant  has  a  valuable  interest  in  the 
good-will  of  his  trade  or  business,  and  that  having  appropriated  to 
himself  a  particular  label  or  sign  or  trade-mark,  indicating  that 
the  article  is  manufactured  or  sold  by  him  or  by  his  authority,  or 
that  he  carries  on  his  business  at  a  particular  place,  he  is  entitled 
to  protection  against  any  other  person  who  pirates  upon  the  good- 
will of  his  customers,  or  of  the  patrons  of  his  trade  or  business, 
by  sailing  under  his  flag  without  his  authority  or  consent. 

The  name,  word,  mark,  device  or  symbol  constituting  a  trade- 
mark, may  be  devoid  of  novelty,  originality,  and  of  anything  par- 
taking of  the  nature  of  invention.  As  the  Supreme  Court  say, 
in  Canal  Company  v.  Clark^  13  Wall.  322,  undoubtedly  words 
or  devices  may  be  adopted  as  trade-marks  which  are  not  originally 
inventions  of  him  who  adopted  them.  Property  in  a  trade-mark,  or, 
rather,  in  the  use  of  a  trade-mark  or  name,  has  very  little  analogy 
to  that  which  exists  in  copyrights,  or  in  patents  for  inventions. 
Words  in  common  use,  with  some  exceptions,  may  be  adopted,  if, 
at  the  time  of  their  adoption,  they  were  not  employed  to  designate 
the  same  or  like  articles  of  production.  So,  in  McLean  v.  Flemr 
ing,  supra,  it  is  said  that  trade-marks  are  not  required  to  be  new, 
and  may  not  involve  the  least  invention  or  skill  in  their  application 
or  discovery. 

As  is  well  shown  by  a  writer  who  has,  with  evident  care,  col- 
lected the  authorities  on  this  subject,  vol.  7,  C.  L.  J.  143,  the 
foundation  of  title  to  a  trade-mark  is  priority  of  adoption  and 
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actual  use  in  trade,  and  it  neither  in  application  nor  discoyery 
necessarily  possesses  the  elements  of  originality,  novelty  or  inven- 
tion. The  power  given  to  Congress  to  promote  the  progress  of 
science  and  useful  arts  is  restricted  to  the  rights  of  authors  and 
inventors^  and  further,  their  rights  are  only  to  be  secured  for  a 
Kmited  time :  Livtngston  v.  Van  Ingen^  9  Johns.  566.  This  lim- 
itation in  time  is  imposed  by  the  constitutional  provision  itself. 
But  the  right  to  a  trade-mark  is  of  common-law  origin,  and  as  a 
common-law  right  is  limited  only  by  the  period  of  its  use,  and 
cea3e8  only  with  its  abandonment.  Property  in  inventions  and 
discoveries  did  not  exist  at  common  law,  and  for  their  protection 
we  have  to  look  wholly  to  the  constitutional  provision  on  the  subject. 

The  consideration  for  which  a  grant  is  made  by  the  public  to  the 
author  of  a  new  and  useful  invention,  of  an  exclusive  right,  is  the 
benefit  resulting  to  the  public  from  the  invention.  The  consent 
of  the  inventor  to  make  his  invention  known  and  available  to 
others,  and  ultimately  to  give  it  to  the  public,  constitutes  the  con- 
sideration for  which  he  is  entitled  to  receive  protection  from  the 
government  in  the  form  of  the  grant  of  an  exclusive  right :  Curtis 
on  Patents,  preface.  Not  so  with  trade-marks;  for  when  the 
exclusive  right  to  use  a  trade-mark  terminates,  no  corresponding 
benefit  results  to  the  public.  Its  value  is  gone  when  it  ceases  to 
be  exclusive  and  becomes  the  property  of  the  public. 

Mr.  Browne,  in  his  treatise  on  Trade-Marks,  says :  "  The  rights 
of  inventors  and  authors,  as  long  settled  in  Great  Britain,  were 
fiuniliar  to  the  framers  of  the  Constitution ;  and  as  Mr.  Justice 
Story  says,  it  is  doubtless  to  this  knowledge  of  the  common  law, 
and  statutable  rights  of  authors  and  inventors,  that  we  are  to 
attribute  the  constitutional  provision  being  beneficial  to  all  parties. 
It  was  beneficial  to  authors  and  inventors  because  it  maintained 
their  rights  to  the  product  of  their  intellectual  labor ;  and  bene- 
ficial to  the  public,  as  it  would  promote  the  progress  of  science  and 
the  useful  arts,  and  admit  the  people  at  large,  afler  a  short  interval, 
to  the  full  possession  and  enjoyment  of  all  writings  and  inventions, 
without  restraint.  In  short,  the  only  boon  which  could  be  offered 
to  inventors  to  disclose  the  secrets  of  their  discoveries,  would  be 
the  exclusive  right  and  profit  of  them,  as  monopoly  for  a  limited 
period.  A  copyright  is  limited  by  time ;  a  trade-mark  is  not.  A 
copyright  is  limited  territorially ;  but  a  trade-mark  acknowledges 
no  boundaries.  They  are  unlike  in  their  natures." 
Vol.  XXVII.-« 
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In  every  aspect  suggested,  and  in  other  respects  which  might  be 
suggested,  it  would  seem  that  the  analogy  between  property  in  the 
use  of  a  trade-mark  and  a  patent  for  an  invention,  and  between  a 
trade-mark  right  and  a  copyright,  fails.  Property  in  a  trade-mark 
exists  independently  of  statute.  It  is  otherwise  with  inventions 
and  discoveries.  They,  as  is  said  by  the  court  in  Rodger%  et  al.  v. 
Philip  et  al.y  1  Off.  Gaz.  31,  "  are  protected  only  in  consequence 
of  the^ constitutional  provision  on  the  subject,  which  does  not  apply 
to  trade-marks." 

Considering  with  care  the  important  question  involved,  and  not 
unmindful  that  the  question  whether  a  law  be  void  for  repugnancy 
to  the  Constitution,  or  for  want  of  constitutional  authority  to  enact 
it,  is  at  all  times  one  of  much  delicacy,  I  am  constrained  to  hold 
that  legislation  by  Congress  upon  the  subject  of  trade-marks  is  not 
authorized  either  by  the  letter  or  spirit  of  the  constitutional  pro- 
vision from  which  such  authority  is  sought  to  be  deduced.  The 
maker  of  a  trade-mark  is  neither  an  author  nor  inventor,  and  a 
trade-mark  is  neither  a  writing  nor  a  discovery,  within  the  mean- 
ing and  intent  of  the  constitutional  clause  in  question. 

It  may  be  added  that  the  constitutionality  of  the  trade-mark 
statute  cannot  be  sustained  under  the  clause  which  gives  to  Con- 
gress the  power  to  regulate  commerce  among  the  several  states,  nor 
in  my  opinion,  under  any  of  the  provisions  of  the  Constitution 
which  prescribe  the  legislative  powers  of  Congress. 

From  these  views  it  follows  that  this  court  is  without  jurisdiction 
to  entertain  the  present  controversy,  which,  as  before  stated,  is 
between  citizens  of  the  same  state. 

Demurrer  to  bill  sustained. 

In  this  opinion  Justice  Harlan,  who  sat  at  the  hearing,  con- 
curred. 

The  importance  of  trade-marks  and  of  a  more  comprehensive  and  uniform, 
the  value  of  the  interests  involved  in  and  perhaps  more  convenient  and  avail- 
them  are  shown  by  the  increasing  fre-  able  jurisdiction  over  the  subject*  than 
quency  of  litigation  in  both  state  and  is  afforded  by  the  common  law. 
national  courts  daring  the  last  few  That  this  feeling  was  generally  en- 
years.  It  is  clear  from  die  general  tertained,  and  that  the  Act  of  Congress 
current  of  such  litigation  and  the  pro-  was  appreciated  as  in  some  degree  a 
fessionul  efforts  to  get  the  cases  into  the  satisfaction  of  it,  is  shown  by  the  large 
courts  of  the  United  States,  that  both  in  number  of  trade-marks  registered  under 
the  legal  profession  and  in  the  business  the  act,  amounting  to  nearly  fifteen 
community  there  has  been  felt  a  want  handred  a  year,  and  apparently  increas* 
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iDg  as  the  commanitj  was  becoming 
familiar  with  the  scope  and  usefulness 
^  ihe  fi^tnt^i 

The  sudden  breaking  down,  there- 
fore, of  this  statute,  for  want  of  consti- 
tutional jurisdiction  over  the  subject- 
matter  by  Congress,  is  a  matter  of  very 
serious  concern,  not  to  say  regret. 

There  seems,  however,  to  be  room 
for  great  doubt  whether  the  control 
over  patents  and  copyrights,  given  by 
the  constitution  to  the  national  legisla- 
ture, was  intended  by  the  framers  of 
that  instrument,  or  can  be  fairly  held  to 
cover  a  subject-matter  presenting  so 
many  essential  differences  as  that  of 
trade-marks. 

The  only  reported  case  on  the  subject, 
prior  to  the  present,  is  Duipeil  v.  Boh- 
mer,  10  Chicago  Leg.  News  356.  That 
was  a  bill  for  injunction  in  the  Circuit 
Court  of  the  United  States,  for  the 
Southern  District  of  Ohio.  The  de- 
fendants demurred,  and  assigned  for 
groond  of  demurrer  the  want  of  juris- 
diction in  the  court,  the  parties  being 
all  citiaens  of  the  same  state,  and 
*'  there  being  no  act  which  confers  upon 
the  United  States  courts  jurisdiction 
of  the  subject-matter  m  such  a  case.*' 
The  <!tress  of  the  argument  in  the  case 
was  upon  the  statutes  giving  jurisdic- 
tion to  the  circuit  courts,  and  the  na- 
ture of  trade-marks  as  related  to  patents 
and  copyrights  did  not  receive  the  same 
amount  of  consideration  as  in  the  prin- 


cipal case.  But  the  point  was  clearly 
involved,  and  is  so  reoognked  by 
SwiHG,  J.,  who  says :  **  The  copyright 
and  trade-mark  laws  all  come  from  the 
same  source.  So  if  the  trade-mark  law 
of  1870  be  a  copyright  law,  then  the 
court  has  jurisdiction,  without  reference 
to  residence  or  the  amount  in  contro- 
versy." The  learned  judge  then  pro- 
ceeds to  review  the  laws,  and  sustains 
the  jurisdiction  upon  the  ground  that 
the  Act  of  1870,  being  in  pari  materia^ 
is  a  copyright  law.  The  decision, 
therefore,  as  an  authority,  is  in  direct 
conflict  with  the  principal  case. 

Since  the  principal  case  was  decided, 
the  same  view  has  been  announced  in 
the  Circuit  Court  for  the  Eastern  Dis- 
trict of  Pennsylvania,  in  Dtiy  et  aL  v. 
Walls,  35  Legal  Intelligencer  468.  In 
that  case  a  bill  for  injunction  was,  upon 
demurrer,  dismissed  for  want  of  juris- 
diction, the  parties  being  all  citizens 
of  Pennsylvania.  No  opinion  was  de- 
livered by  the  court,  but  Cadwalader, 
J.,  said  that  he  entertained  the  same 
view  as  Dter,  J.,  and  had  acted  upon 
it  in  several  cases  previously. 

The  question  may,  therefore,  be  re- 
garded as  still  unsettled,  but  the  ten- 
dency and  the  weight  of  judicial  opinion 
would  seem  to  be  against  the  validity 
of  the  legislation  of  Congress  on  the 
subject. 

J.  T.  M. 


Supreme  Court  of  Kansas. 

THE  STATE  OF  KANSAS,  ex  rel.  ATTORXEY-GENEKAL,  v.  L.  H. 
STEVENS  ET  AL. 

Notwithstanding  the  records  purporting  to  show  a  valid  organization  of  a  county 
may  be  forged,  and  the  necessary  facts  in  regard  to  such  organisation  may  not 
exist,  yet  any  action  of  the  legislative  department  of  the  state  government  subse- 
quently recognising  the  ecistence  of  such  organized  county,  will  be  effective  to 
validate  the  organization. 

A  municipal  corporation  does  not  forfeit  its  corporate  existence  by  non-user. 
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This  was  a  proceeding  in  the  nature  of  a  quo  warranto,  to  oust 
from  oflSce  the  County  Commissioners,  SheriflF  and  Probate  Judge 
of  Harper  county. 

Willard  Davis,  Attorney-General,  for  the  state. 

Pecky  Ryan  ^  Johnsoriy  for  defendants. 

The  opinion  of  the  court  was  delivered  by 

HoRTON,  C.  J. — The  confessed  object  of  the  institution  of  the 
action  is  to  legally  determine  whether  the  county  of  Harper  had  a 
valid  organization  as  a  county.  The  records  of  the  organization  of 
date  of  August  20th  1873,  would  seem  to  be  regular  and  valid  upon 
their  face ;  yet  it  is  admitted  by  all  the  parties  to  the  suit  that 
these  papers  were  forged ;  that  there  were  not  twenty  residents  or 
Jiouseholders  in  the  county  at  the  signing  of  the  memorial  or  the 
taking  of  the  census.  The  records  purporting  to  show  a  valid 
organization  are  simply  "  The  refuge  of  lies  and  the  hiding-place 
of  falsehoods."  If  this  were  all  that  was  apparent  in  the  case, 
then,  within  the  principle  of  the  State  v.  Ford  County,  12  Kan. 
441,  and  State  v.  Sillan,  just  decided,  we  would  be  compelled  to 
hold  the  organization  of  the  county  void  and  the  defendants  wrong- 
fully exercising  the  duties  of  the  offices  named.  But  the  legisla- 
ture has  intervened  since  the  so-called  organization  was  had,  and 
by  its  action  recognised,  ratified  and  made  valid  that  which  was 
fraudulent  in  its  inception. 

At  its  session,  commencing  January  10th  1874,  William  H.  Hor- 
ner was  admitted  as  a  member  of  the  legislature,  and  as  a  repre- 
sentative therein  from  said  county  of  Harper,  and  served  as  such 
member  during  the  entire  session  of  1874. 

By  section  28,  chapter  77,  laws  of  1874,  the  Board  of  County 
Commissioners  of  Harper  county,  was  authorized  and  empowered  to 
issue  and  sell  or  exchange  the  bonds  of  the  county  to  an  amount 
not  exceeding  the  sum  of  $15,000,  or  so  much  thereof  as  might  be 
necessary  for  the  purpose  of  funding  certain  outstanding  county 
warrants  to  pay  the  current  expenses  of  the  county  for  the  year 
1874.  This  act  pre-supposed  the  existence  at  some  prior  time  of  a 
county  organization  and  a  county  tribunal  that  transacted  county 
business.  From  August  20th  1873,  to  September  1st  1873,  at 
least,  there  was  a  de  facto  organization  of  the  county  in  existence. 
The  governor  then  recognised  the  organization  as  valid,  and  had 
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it  proclaimed  to  be  valid  and  complete.  Within  the  principle  of 
the  State  v.  Pawnee  Count]/,  12  Kansas  426,  we  hold  that  the 
legislative  recognition  of  the  validity  of  such  county  organization 
made  the  same  valid,  although  the  original  organization  was  defect- 
ive and  fraudulent  It  is  contended,  however,  by  the  counsel  for 
the  state,  that  if  a  (2e  facto  organization  was  instituted  on  the  20th 
of  August  1873,  it  was  confessedly  only  temporary,  and  as  there 
never  was  any  election  in  the  county  since,  and  as  there  have  not 
been  since  about  September  Ist  1873,  up  to  August  5th  1878,  any 
officers  in  the  county  that  said  temporary  and  fraudulent  organiza- 
tion ended  in  September  1873,  and  the  legislative  recognition  in 
1874  had  no  effect  to  legalize  or  validate  it. 

The  reasoning  is  not  sound.  For  a  time,  though  a  brief  one,  a 
de  facto  organization  actually  existed.  The  legislature  having  the 
whole  control  of  the  matter,  recognised  thereafter  such  organiza- 
tion, in  ch.  77,  laws  of  1874,  and  thereby  ratified  it ;  whatever 
the  actual  fttcts  may  be,  we  are  bound  to  presume  that  the  legisla- 
ture of  1874  had  full  knowledge  of  the  situation  of  affairs  in  the 
county,  and  passed  the  act  of  that  year  with  a  complete  under- 
standing of  its  consequences.  The  removal  of  the  officers  from  the 
county,  and  the  failure  to  elect  officers,  did  not  blot  out  or  destroy 
the  organization  given  life  by  the  legislative  recognition. 

Dillon  says :  ^^  Municipal  corporations  may  become  inert,  or 
dormant,  or  their  functions  may  be  suspended  for  want  of  officers 
or  inhabitants,  but  dissolved  when  created  by  any  act  of  the  legis- 
lature, and  once  in  existence  they  cannot  be,  by  reason  of  any  de- 
fault or  abuse  of  powers  conferred,  either  on  the  part  of  the  officers 
or  inhabitants  of  the  incorporated  place.  As  they  can  exist  only 
by  legislative  sanction,  so  they  cannot  be  dissolved  except  by  legis- 
lative consent  or  pursuant  to  legislative  provision.*'  Dillon  on 
Manic.  Corp.,  vol.  1,  sec.  116. 

The  same  principle  is  applicable  to  counties  which  are  qiuin  cor- 
porations, created  by  the  sovereign  power  of  the  state,  of  its  own 
sovereign  will,  for  the  purposes  of  civil  administration. 

The  point  made  that  there  never  was  any  de  facto  organization, 
for  the  reason  that  the  persons  appointed  special  county  officers  in 
August  1873,  were  not  residents  and  qualified  electors  of  the 
county,  and  were  never  there,  is  not  well  taken,  as  the  record  of 
the  case  does  not  support  this  assertion.  The  answer  alleges  that 
these  officers  were  appointed  by  Governor  Osbom  and  afterwards 
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removed  from  the  county,  and  no  testimony  has  been  offered  con- 
trary to  these  allegations. 

Judgment  will  therefore  be  duly  rendered  in  favor  of  defendants 
for  all  costs. 


Municipal  corporations  existing  and 
exercising  powers  bestowed  upon  them 
for  public  purposes  may  be  altered,  mod- 
ified, or  abolished  by  the  legislatures  : 
People  T.  Hren,  5  111.  (4  Scam.)  269; 
Richland  y,  Lawrence^  12  Id.  1  ;  People 
y.  Power f  25  Id.  169  ;  Clinton  r.  Cedar 
Rfipids,  Scc.y  Railroad  Co,y  24  Iowa  455  ; 
Reynolds  v.  Baldwin^  1  La.  Ann.  162; 
Police  Jury  v.  Shrcveport^  5  Id.  664 ; 
Lay  ton  v.  Neto  Orleans,  12  Id.  515  ; 
Berlin  V.  Gorham^  34  N.  H.  266  ;  Peo- 
ple V.  Pinckney,  32  N.  Y.  377  ;  Mont- 
peUer  v.  East  Montpelier^  29  Vt.  12; 
State  V.  Branin,  23  N.  J.  L.  484  ;  Lynch 
V.  Lajhind,  4  Cold.  (Tenn.)  66  ;  War- 
ing V.  Mayor y  ^c,  24  Ala.  701  ;  Sloan 
V.  State,  8  Blackf.  (Ind.)  361  ;  Smith 
T.  Adrian,  1  Mich.  495;  Marietta  v. 
Fearing,  4  Ohio  427  ;  Cobb  v.  Kingman, 
15  Mass.  197  ;  Barnes  v.  District  of 
Columbia,  91  U.  S.  (1  Otto)  540;  and 
it  follows,  as  a  corollary  to  this  propo- 
sition, that  where  such  corporation  has 
been  recognised  by  enactments  of  the 
General  Assembly,  all  inquiry  into  the 
regularity  of  its  organization  is  pre- 
cluded ;  People  r.  Farnham,  35  III. 
562  ;  Kanawha,  ^c,  v.  Kanawha,  ^c, 
7  Blackf.  391,  406  ;  Syracuse  City  Bank 
V.  iMvis,  16  Barb.  188. 

These  corporations  are  created  for  the 
public  good,  and  not  for  the  benefit  of 
corporators:  Herbert  v.  Benson,  2  La. 
Ann.  770  ;  Police  Jury  v.  Shreveport,  5 
Id.  664  ;  People  v.  Farnham,  35  III. 
562  ;  and,  therefore,  after  long  contin- 
ued use  of  corporate  powers  and  the  pub- 
lic acquiescence,  the  law  will  presume 
in  favor  of  their  legal  existence  :  Jame- 
son V.  People,  16  III.  257.  It  is  the  cit- 
izens of  the  city  and  not  the  officers  who 
constitute  the  corporation.  The  officers 
are  merely  the  agents  of  the  corpora- 


tion :  Lowber  t.  Mayor,  ffc,  oj  New 
York,  5  Abb.  Pr.  325  ;  Clarke  v.  City 
of  Rochester,  34  Barb.  446;  g.  c,  14 
How.  Pr.  193.  It  would  seem  to  follow 
from  these  well-established  principles, 
that  no  default  or  abuse  of  powers,  on 
the  part  of  the  officers  of  such  a  corpo- 
ration, can  work  a  dissolution  or  con- 
stitute a  ground  of  forfeiture. 

In  England  a  municipal  corporation 
may  be  dissolved  : 

(\)  By  an  act  of  parliament :  2  Kyd 
447  ;  Coke  Litt.  176  and  note  ;  Rex  r. 
Amery,  2  Terra  Rep.  515  ;  Glover  408  ; 
Angell  &  Amos,  {  767  ;  2  Kent  305  ; 
County  Com'rs  v.  Cox,  6  Ind.  403  ;  State 
V.  Trustees,  ^c,  5  Id.  77. 

(2)  By  the  loss  of  an  integral  part : 
Rex  y.  Morris,  8  East  215;  Rex  t. 
Stewart,  4  Id.  17  ;  Rex  v.  Ptusmore^ 
2  Term  R.  241  ;  Regina  v.  Bfwtlley, 
I  P.  Wms.  207  ;  Banbury  Case,  10 
Mod.  346  ;  Rex  v.  Tregony,  8  Id.  129  ; 
Colchester  v.  I^eaher,  8  Burr.  1870  ;  Ba- 
con V.  Robertson,  18  How.  480  ;  Stnitk 
V.  Smith,  3  Dcssaus.  (S.  C.)  557. 

(3)  By  a  surrender  of  its  franchises : 
Rex  V.  (hbourne,  4  East  326  ;  Rex  v. 
3/t7/er,  6  Term  R.  277  ;  Howard* s  Case, 
Hutton  87  ;  Grant  Corp.  306. 

(4)  By  forfeiture  of  its  charter:  Rex 
V.  Grosvenor,  7  Mod.  199  ;  Smithes  C<tse, 
4  Id.  55  ;  Rex  v.  Sanders,  3  East  199 ; 
Rex  V.  Kent,  13  Id.  220  ;  Attorney-Gen- 
eral v.  Sftreu'sbury,  6  Bcav.  220. 

We  have  already  seen  that  a  munici- 
pal corporation  can  be  abolished  by  an 
act  of  the  legislature,  and  in  the 
United  States,  where  such  corporations 
are  organized,  as  before  stated,  for 
the  public  good,  this  is  the  only  way 
in  which  they  can  be  dissolved.  The 
officers  of  a  corporation  are  not  an 
integral  part  thereof,  and  a  failure  to 
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elect  them  does  not  work  *  dissolution  :  Man.  Corp.  Jill.     And  as  the  failare 

Ptof^'r  V.  Town  of  Fuirbur^,  51  111.  149  ;  to  elct  officers  does  not  of  itself  work 

Vihcexmes     Univer$itif    t.    Indiana,    14  a  d'ssolntion,  so  it  cannot   be   made  a 

How.  5s68  ;  President  v.   TTtompson,  20  a  ground  of  forfeiture,  as  the  considera- 

ni.  197  ;  Phillips  V.  Wickhcanf  1  Paige  tions  which  would  preclude  one  result 

Ch.  59  ;  and  there  can  be  no  surrender  would  forind  the  other  :   HVcA  v.  Ste, 

of  the  franchise,  certainly  not  without  Genevievt^  1  Dillon  C.  0.  130. 

legislatiye  acceptance :    1    Dillon    on  H.  B.  JouNSQir. 


Supreme  Court  of  Errors  of  Connecticut. 
ALBERT  DAY  r.  CONNECTICUT  GENERAL  LIFE  INSURANCE  CO. 

Where  an  insurance  company  declared  a  life  policy  void  (oYi  the  ground  that 
the  person  whose  life  was  insured  had  become  of  intemperate  habits)  and  refused 
to  receive  any  further  annual  premiums :  Hdd^  that  no  present  action  for  the  sum 
insured  could  be  sustained  by  the  policy-holder  upon  any  implied  contract  to 
receive  the  premiums  and  continue  the  policy  in  force  during  the  continuance 
of  the  life  insured. 

The  act  of  the  company  in  refusing  to  receive  the  premiums  and  declaring  the 
policy  void,  could  not  affect  the  plaintifi''s  rights;  and  if  without  legal  excuse, 
could  not  prevent  a  recovery  on  the  policy  at  the  death  of  the  party  insured,  but 
was  not  such  a  breach  of  the  contract  as  made  the  sum  insured  presently  payable. 

The  principles  of  Hockster  v.  DeJa  Tbwr,  2  E.  &  B.  678,  and  Frost  v  Knight, 
Law  Rep.  7  Exch.  Ill,  do  not  apply  to  such  a  case. 

In  such  a  case  the  holder  of  the  policy  may  have  his  remedy  in  one  of  three 
ways.  I.  By  treating  the  refusal  as  a  rescission  and  suing  to  recover  the  present 
Talue  of  the  policy  ;  or  2,  by  continuing  to  tender  the  premiums,  and  on  the  ceas- 
ing of  the  life  insured,  suing  for  the  sum  insured  ;  or  3,  by  going  into  equity  to 
have  the  policy  decreed  to  be  still  in  force.  - 

This  was  an  action  upon  a  policy  of  life  insurance  by  the  defend- 
ant company  upon  the  life  of  one  Colt,  in  favor  of  one  West,  and 
assigned  to  the  plaintiff.  The  declaration  averred  that  the  defend- 
ants assumed  and  faithfully  promised  to  perform  all  the  stipulations 
and  agreements  in  said  instrument  on  their  part  to  be  performed, 
and  to  keep  the  said  policy  in  force  for  the  term  of  the  whole  con- 
tinuance of  the  life  of  the  said  Colt,  upon  the  terms  and  conditions 
therein  set  forth.  It  then  averred  payment  of  the  annual  pre- 
miums until  October  28th  1872,  on  which  day  another  payment 
fell  due  for  the  year  then  next  ensuing,  and  a  tender  of  the  amount 
due  that  day,  and  a  refusal  of  the  defendants  to  receive  it.  It  also 
averred  an  express  declaration  by  the  defendants  that  they  would 
not  longer  continue  said  policy  in  force,  and  that,  the  same  had 
ceased  and  determined,  and  had  become  null  and  void. 

The  damages  were  laid  at  ?10,000,  the  sum  insured,  but  the 
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court  below  charged  that  the  measure  of  damages  was  the  amount 
of  premiums  paid,  with  interest. 

A  verdict  was  rendered  for  the  plaintiflF  for  ^297,  and  the  de- 
fendants filed  a  motion  in  arrest  for  the  insufiBciencj  of  the  declara- 
tion. The  questions  arising  on  the  motion  were  resenred  for  the 
consideration  of  this  court. 

O,  E.  Perkins  and  J,  C.  Day^  for  plaintiff. 

H.  C.  Robinson  and  C.  J.  Cole,  for  defendants. 

The  opinion  of  the  court  was  delivered  by 

Gabpenter,  J. — It  is  not  claimed  that  the  alleged  promise  to 
keep  the  policy  in  force  is  found  in  terms  in  the  policy.  The  only 
express  promise  found  therein  is  to  pay  the  policy  upon  the  death 
of  the  insured ;  a  contract  to  pay  in  the  future  a  certain  sum  of 
money.  But  it  is  claimed  that  there  is  an  implied  promise  to  re- 
ceive the  premiums  and  keep  the  policy  in  force,  and  a  breach  of 
this  implied  promise  constitutes  the  plaintiff's  whole  cause  of  action. 
^^  Implied  contracts,"  says  Blackstone,  '^are  such  as  reason  and 
justice  dictate,  and  which  therefore  the  law  presumes  that  every 
man  undertakes  to  perform."  "  Implied  contracts  are  those  which 
are  raised  by  operation  of  law  :"  1  Swift's  Digest  176.  The  law 
raises  no  contract  by  implication  unnecessarily.  Therefore,  where 
substantial  justice  may  be  done  without  it,  if  the  party  in  whose 
behalf  it  is  claimed  does  not  need  it  to  protect  him  in  the  enjoy- 
ment of  some  legal  right,  and  the  party  against  whom  it  is  claimed 
does  not  otherwise  obtain  some  unfair  and  illegal  advantage,  no  con- 
tract will  be  implied.  Let  us  test  this  case  by  an  application  of 
these  principles. 

The  plaintiff  purchased  this  policy  with  knowledge  of  the  nature 
of  the  contract ;  the  conditions  therein  contained,  and  the  obliga- 
tions thereby  imposed.  He  assumed  the  liabilities  and  the  risks 
growing  out  of  the  conditions,  without  any  expectation  of  receiv- 
ing anything  in  return  until  the  policy  by  its  terms  should  become 
payable. 

When  it  does  become  payable  the  defendants  must  pay  it,  unless 
they  have  a  legal  defence.  If  the  policy  had  become  null  and  void, 
as  the  defendants  claimed,  that  would  be  a  legal  defence.  But  the 
jury  found  against  the  defendants  on  that  claim,  and  the  question 
recurs  as  to  the  legal  effect  of  refusing  to  receive  the  premiums, 
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and  improperly  declaring  the  policy  void.  These  were  the  defend- 
ants* acts  alone,  not  only  without  the  concurrence  of  the  plaintiff, 
but  against  his  wishes.  It  certainly  requires  no  argument  to  show 
that  neither  of  these  acts,  nor  both  combined,  would  be  any  defence 
to  the  action.  The  plaintiff  then  would  possess  all  his  legal  rights 
unimpaired,  notwithstanding  the  action  of  the  defendants. 

But  it  may  be  said  that  the  refusal  of  the  defendants  to  accept 
the  premium  and  recognise  the  continued  existence  of  the  policy, 
raises  a  doubt  as  to  its  validity,  and  throws  a  cloud,  so  to  speak, 
over  the  plaintiff's  property.  This  may  be  so ;  but  the  claim  that 
a  contract  has  become  null  and  void  by  reason  of  the  violation  of 
some  condition  therein  contained,  is  not  an  invasion  of  the  legal 
rights  of  the  other  contracting  party.  If  the  claim  is  not  well 
founded,  the  party  claiming  it  will  take  nothing  by  it,  and  the 
legal  rights  of  the  other  party  will  remain  unimpaired.  This 
must  be  true  of  most  contracts ;  hence  there  will  be  no  occasion 
to  invoke  the  aid  of  the  law  to  imply  a  contract,  in  addition  to 
that  expressed  by  the  parties.  If,  however,  by  reason  of  the  pecu- 
liar nature  of  this  contract,  and  the  length  of  time  which  may 
elapse  before  a  suit  can  be  brought  on  the  express  promise,  there 
is  danger  that  the  party  may  be  prejudiced,  perhaps  a  court  of 
equity,  upon  a  proper  petition,  might  have  power  to  determine  the 
question  of  forfeiture  in  advance,  and  if  found  not  to  exist,  to 
declare  the  policy  to  be  in  full  force.  But  however  this  may  be, 
wc  think  it  is  quite  clear  that  justice  may  be  done,  and  the  rights 
of  the  plaintiff  fully  protected,  without  resorting  to  an  implied 
contract.  Nor  can  it  be  successfully  claimed  that  the  defendants, 
by  their  action,  obtained  any  undue  or  illegal  advantage.  If  they 
were  mistaken  in  their  claims  that  the  policy  was  forfeited,  and  if 
it  be  true  that  the  policy,  notwithstanding  such  claims,  remains  in 
full  force,  and  that  the  defi?ndants  in  due  time  will  be  liable 
thereon,  the  result  of  the  defendants'  course  will  simply  be  the 
loss  of  interest,  more  or  less,  on  the  premiums.  The  advantages 
of  such  a  result  would  be  with  the  plaintiff,  and  not  with  the  de- 
fendants. 

Again.  The  law  raises  an  implied  contract,  ordinarily,  and 
perhaps  always,  for  the  purpose  of  carrying  into  effect  the  pre- 
sumed intention  of  the  parties.  When,  therefore,  the  consequence 
will  be  something  entirely  different  from  that  contemplated  by  the 
parties,  or  if  the  court  cannot  clearly  see  that  the  probable  conse- 
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quences  were  intended  by  the  parties,  no  contract  will  be  implied. 
Let  us  apply  this  test.  We  will  suppose  that  the  defendants  really 
and  in  good  faith  claimed  that  the  policy  was  forfeited  by  a  breach 
of  the  conditions.  They  could  not  receive  the  premium  without 
thereby  waiving  the  forfeiture ;  and  if  they  could,  common  fair- 
ness would  require  that  they  should  give  notice  of  their  intention 
to  claim  the  forfeiture  and  decline  to  take  the  premium.  Kow, 
according  to  the  plaintiiTs  claim,  they  could  not  do  this,  if  unsuc- 
cessful, without  forfeiting  all  their  advantages  in  the  contract; 
yea,  more :  they  not  only  lose  all  profits,  but  they  have  actually 
carried  the  risk  during  all  the  time  the  policy  was  in  force.  It  is 
in  the  nature  of  a  penalty  for  making  a  legal  claim,  in  good  faith, 
in  a  court  of  justice.  It  cannot  be  presumed  that  the  parties 
intended  this.  Penalties  and  forfeitures  are  odious  to  the  law, 
and  when  they  are  necessarily  involved  in  the  consequences  of  an 
implied  contract,  no  contract  will  be  implied.  But  if  there  is  no 
forfeiture  in  respect  to  just  profits,  the  rule  of  damages  being, 
instead  of  the  premiums  paid  with  interest,  the  plaintifi^s  propor- 
tion of  the  reserve,  even  then  the  contract  would  seem  to  be  ter- 
minated with  a  loss  to  the  company  of  all  future  profits.  The  law 
will  not  presume  that  that  was  the  intention  of  the  parties.  If 
the  contract  was  not  terminated,  then  a  more  serious  objection  to 
an  implied  contract  arises :  a  possible  liability  on  both  an  implied 
and  an  express  promise ;  in  other  words,  a  liability  to  refund 
the  premiums  or  pay  the  value  of  the  reserve  on  an  implied 
promise,  and  ultimately  to  pay  the  sum  named  in  the  policy  on  the 
express  promise. 

We  think,  therefore,  upon  principle  that  the  law  raises  no  such 
contract  as  the  plaintiff  contends  for. 

We  are  also  of  the  opinion  that  the  authorities  cited  in  support 
of  the  plaintiff's  claim  are  not  exactl jr  in  point,  and  do  not  support 
the  conclusions  arrived  at.  The  leading  cases  are  Hochster  v. 
De  la  Tour,  2  E.  &  B.  678,  and  Frost  v.  Knight,  Law  Rep.  7 
Exch.  111.  The  first  was  an  action  on  a  contract  to  employ  the 
plaintiff  as  a  courier,  to  commence  at  a  certain  day.  Before  the 
time  arrived  the  defendant  repudiated  the  contract,  and  declared  he 
would  not  perform  it.  It  was  held  that  the  plaintiff  might  treat 
that  as  a  breach,  and  sue  as  for  a  breach  of  the  contract  before  the 
time  appointed  for  it  to  commence.  The  ground  of  the  decision  will 
appear  from  the  following,  which  we  copy  from  the  opinion  of  Lord 
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Campbell,  C.  J. :     ^^  But  it  cannot  be  laid  down  as  a  universal 
rule,  that  where  by  agreement  an  act  is  to  be  done  on  a  future  day, 
no  action  can  be  brought  for  a  breach  of  the  agreement  till  the  day 
for  the  doing  of  the  act  has  arrived.     If  a  man  promises  to  marry 
a  woman  on  a   certain  day,  and  before  that  day  marries  another 
woman,  he  is  instantly  liable  to  an  action  for  breach  of  promise  of 
marriage.     If  a  man  contracts  to  execute  a  lease  on  and  from  a 
future  day  for  a  certain  term,  and  before  that  day  executes  a  lease 
to  another   for  the  same   term,  he  may  be  immediately  sued   for 
breaking  the  contract.     So,  if  a  man  contracts  to  sell  and  deliver 
specific  goods  on  a  future  day,  and  before  the  day  he  sells  and 
delivers  them  to  another,  he  is  immediately  liable  to  an  action  at 
the  suit  of  the  person  with  whom  he  first  contracted  to  sell  and 
deliver  them.     One  reason  alleged  in  support  of  such  an  action  is 
that  the  defendant  has  befofre  the  day  rendered  it  impossible  for 
him  to  perform  the  contract  at  the  day ;  but  this  does  not  necessar 
rily  follow,  for  prior  to  the  day  fixed  for  doing  the  act  the  first  wife 
may  have  died ;  a  surrender  of  the  lease  executed  might  be  obtained, 
and  the  defendant  might  have  repurchased  the  goods  so  as  to  be  in 
a  situation  to  sell  and  deliver  them  to  the  plaintiff.      Another  rea- 
son may  be  that  where  there  is  a  contract  to  do  an  act  on  a  future 
day,  there   is   a   relation  constituted  between  the  parties   in    the 
meantime  by  the  contract,  and  that  they  impliedly  promised  that 
in  the  meantime  neither  will  do  anything  to  the  prejudice  of  the 
other  inconsistent  with  that  relation.     As  an  example,  a  man  and 
woman  engaged  to  marry  are  afiianced  to  one  another  during  the 
period  between  the  time  of  the  engagement  and  the  celebration  of 
the  marriage.     In  this  very  case  of  traveller  and  courier,  from  the 
day  of  the  hiring  till  the  day  when  the  employment  was  to  begin, 
they  were  engaged  to  each  other,  and  it  seems  to  be  a  breach  of  an 
implied  contract  if  either  of  them  renounces  the  engagement." 

Here  the  words  "implied  promise**  and  "implied  contract*'  are 
used  in  a  very  general  sense,  and  not  as  indicating  technically  a 
promise  or  agreement  on  which  an  action  can  be  brought.  They 
seem  to  be  used  to  indicate,  not  an  independent  agreement,  but 
something  incident  to  and  forming  a  part  of  the  express  promise, 
and  inseparable  from  it ;  a  breach  of  which  was  regarded  as  evi- 
dence of,  or  equivalent  to,  a  breach  of  the  express  contract.  The 
action  it  will  be  observed  was  not  brought  on  an  implied  contract 
not  to  "renounce  the  engagement,'*  but  on  an  express  promise  to 
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hire  the  plaintiff.  So,  too,  of  the  examples  put  by  way  of  illustra- 
tion. Lord  Campbell  does  not  say  that  an  action  will  lie  on  an 
implied  promise  not  to  lease  to  another,  or  not  to  ^ell  and  deliver 
the  goods  to  another,  but  on  the  express  promise  to  lease,  or  to 
sell  and  deliver  goods  to  the  plaintiff. 

The  case  of  Frost  v.  Knight  was  an  action  on  a  promise  to 
marry  on  the  death  of  the  defendant's  father.  While  the  father 
was  yet  living  the  defendant  broke  off  the  engagement.  It  was 
held  that  an  action  would  lie  immediately.  The  court  says  that 
by  the  contract  of  marriage  a  "new  status,  that  of  betrothilient, 
at  once  arises  between  the  parties.  This  relation  it  is  true  has  not 
by  the  law  of  England  the  same  important  consequences  which 
attached  to  it  by  the  canon  law  and  the  law  of  many  other  countries. 
Nevertheless  it  carries  with  it  consequences  of  the. utmost  im- 
portance to  the  parties.  Each  becomes  bound  to  the  other  ;  neither 
can  consistently  with  such  a  relation  enter  into  a  similar  engage- 
ment with  another  person ;  each  has  an  implied  right  to  have  this 
relation  continued  till  the  contract  is  finally  accomplished  by  mar- 
riage." Here  too,  it  will  be  observed,  there  is  no  intimation  that 
a  suit  may  be  brought  for  a  breach  of  an  implied  agreement,  but 
substantially  the  same  language  is  used,  and  in  the  same  sense,  and 
for  the  same  purposes  as  that  used  in  Hoclister  v.  De  la  Tour, 
It  will  be  remembered  also  that  the  action  was  not  brought  on  an 
implied  promise  not  to  marry  another  person,  but  on  the  express 
promise  to  marry  the  plaintiff.  In  this  case  it  is  different.  The 
action  is  not  brought  on  the  express  promise  which  the  defendants 
entered  into  to  pa.y  money,  but  on  an  alleged  implied  promise  to 
receive  the  premiums  and  keep  the  policy  in  force. 

The  cases  referred  to  are  leading  cases  on  the  subject  of  main- 
taining actions  on  promises  before  the  time  arrives  for  their  per- 
formance. They  have  been  followed  by  some  of  the  American 
courts.  In  Buti%  v.  Thompson^  42  N.  Y.  2i6,  they  were  appa- 
rently followed,  but  in  Freer  v.  Denton^  61  N.  Y.  492,  a  majority 
of  the  court  of  commissioners  hesitated,  and  it  may  be  regarded  as 
an  open  question  in  that  state.  In  Dugan  v.  Anderson^  36  Md. 
567,  the  question  was  discussed,  but  not  decided.  In  Massachusetts 
they  have  been  rejected,  and  tlu'  soundness  of  the  principle  upon 
which  they  rest  questioned :  Daniels  v.  Newton^  114  Mass.  530. 
We  have  now  no  occasion  to  say  whether  in  a  case  exactly  in  point 
we  should  or  should  not  follow  them,  and  purposely  leave  it  an 
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open  question.  We  would  remark,  however,  that  the  cases  seem 
to  establish  the  proposition  that  an  action  may  be  brought  upon  a 
contract  in  advance  of  the  time  fixed  for  its  performance,  where  the 
conduct  of  the  other  party  has  been  such  as  to  work  a  practical 
destruction  of  the  contract,  or  to  deprive  the  plaintiff  of  all  benefit 
to  be  derived  therefrom.  The  execution  of  a  lease,  and  the  sale  of 
goods  to  another  party,  and  the  marrying  another,  seem  to  be  cases 
of  this  character,  notwithstanding  the  criticism  of  Lord  Campbell. 
The  parties  had  placed  themselves  in  a  position  in  which  it  was 
impracticable  for  them  to  fulfil  the  contract  and  which  rendered 
it  morally  certain  that  they  would  not  and  could  not  perform  it. 
Not  so  in  the  present  case.  Nothing  done  by  the  defendants 
rendered  it  impossible  for  them  to  perform  their  contract,  or  in  any 
way  interfere  with  the  payment  of  money  when  it  should  become 
due.  The  cases  referred  to  were  not  contracts  for  the  payment  of 
money.  One  was  a  contract  for  hiring,  the  other  was  an  agree- 
ment to  marry.  When  in  the  one  case  there  was  a  declaration  by 
one  party  that  he  would  not  hire,  and  that  was  accepted  by  the 
other  as  an  end  of  the  contract,  and  in  the  other  case  one  party 
married  another  person,  there  was  in  each  case  a  pretty  effectual 
and  substantial  breach  of  the  contract.  The  thing  agreed  to  be 
done  could  not  or  would  not  be  done,  and  nothing  was  left  but  for 
the  party  in  fault  to  compeiftate  the  other  in  damages.  The 
damages  can  be  ascertained  perhaps  as  well  in  an  action  brought 
before  the  time  for  performance  as  afterwards.  Hence,  an  action 
on  the  express  contract  for  a  breach  has  been  maintained.  In  this 
case  the  contract  is  to  pay  money  at  a  future  day.  Until  that  day 
arrives  there  can  be  no  breach.  The  party  promising  may  cease  to 
exist  or  become  bankrupt  before  the  day,  so  that  it  will  be  morally 
certain  that  the  contract  will  not  be  performed ;  but  that  is  no 
breach,  and  will  not  justify  the  bringing  of  an  action  on  the 
contract. 

No  act  of  the  promisor  in  a  case  like  this  without  the  consent  of 
the  promisee,  will  rescind  or  terminate  the  contract,  and  no  act  of 
his  before  the  time  will  amount  to  a  breach.  The  declaration  that 
he  will  not  pay  or  cannot  pay  does  not  relieve  him  of  his  obliga- 
tion. That  still  remains  in  force,  and  when  the  time  arrives,  if  of 
sufficient  pecuniary  ability,  he  may  be  compelled  to  perform  speci- 
fically, that  is,  to  pay  the  money.  The  reason  that  he  gives  that 
he  will  not  pay,  that  the  promisee  has  done  some  act  or  omitted  to 
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do  something  whereby  the  contract  is  forfeited,  does  not  strengthen 
the  claim.  The  reason  may  or  may  not  be  true.  If  it  is  true, 
that  of  itself  ends  the  contract,  and  no  action  can  be  maintained  at 
any  time.  If  it  is  not  true,  the  claim  amounts  to  nothing. 
It  is  no  invasion  of  the  legal  rights  of  the  other  party,  as  the 
contract  still  remains  in  force.  The  claim  of  the  plaintiff  there- 
fore is  really  this :  If  an  insurance  company  makes  a  claim 
that  the  policy  is  forfeited  by  a  breach  of  some  condition  contained 
therein,  and  the  claim  is  not  maintained,  the  policy  is  thereby  con- 
verted into  a  contract  to  pay  money  at  an  earlier  day,  or  some 
obligation  to  pay  money  arises  by  implication  of  law,  dehors  the 
express  contract,  and  in  some  measure  independent  of  it,  which 
may  be  enforced  immediately.  Neither  position  is  tenable,  and 
neither  can  be  maintained  upon  principle  or  by  authority. 

This  case  is  also  to  be  distinguished  from  a  class  of  cases  where 
both  parties  concur  in  treating  a  contract  as  rescinded,  or,  what  is 
the  same  thing,  where  one  party  repudiates  the  contract  and  de- 
clares that  he  will  not  perform  it,  and  the  other  thereupon  elects  to 
treat  the  contract  as  at  an  end,  and  brings  an  action  as  for  a  breach. 
In  such  cases  actions  may  be  maintained  either  on  the  express  con- 
tract or  an  implied  contract.  Where  one  party  has  paid  money  or 
performed  services  for  which  he  has  not  received  a  fair  equivalent, 
the  law  will,  if  need  be,  imply  a  contract  to  refund  or  pay  what  is 
equitably  due  in  order  to  prevent  injustice,  and  this  principle  has 
been  applied  to  insurance  cases. 

In  McKee  v.  Phoenix  Life  In^.  Co.,  28  Mo.  383,  it  was  held 
that  ''  if  the  defendant  company  wrongfully  determined  the  con- 
tract by  refusing  to  receive  a  premium  when  due,  then  the  plain- 
tiff had  a  right  to  treat  the  policy  as  at  an  end,  and  to  recover  all 
the  money  she  had  paid  under  it." 

In  Howland  v.  The  Continental  Life  Insurance  Co.,  121  Mass. 
499,  the  premium  fell  due  on  Sunday,  and  payment  was  tendered 
on  Monday  and  refused.  A  suit  was  brought  eleven  months  after- 
wards, with  no  previous  notice  to  the  company  that  the  plaintiff 
elected  to  abandon  the  policy.  The  court  held,  that  the  suit  could 
not  be  maintained,  on  the  ground  that  the  election  was  not  within 
a  reasonable  time. 

In  McAllister  v.  New  England  Mutual  Life  Insurance  Co.j 
101  Mass.  558,  the  insured  refused  to  pay  a  premium  note,  and 
declared  "  he  would  not  have  anything  more  to  do  with  the  insurers. 
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and  abandoned  the  whole  thing;**  but  he  retained  the  policy  and 
the  insurers  retained  the  note ;  nor  did  it  appear  that  they  consented 
to  the  abandonment.  It  was  held  that  the  policy  remained  in 
force. 

These  authorities  show,  and  that  alone  is  the  purpose  for  which 
we  cite  them,  that  in  order  to  terminate  the  policy  m  such  cases, 
the  concurrence  of  both  parties  is  necessary. 

In  Hayneg  v.  The  American  Popular  Life  Ins.  Co.,  69  N.  Y. 
435,  the  company  refused  to  receive  the  premiums,  claiming  that 
the  policy  had  lapsed.  The  plaintiff  brought  an  action  against 
the  company  to  have  the  policy  adjudged  m  force  and  obtained 
judgment.  The  judgment  was  affirmed  by  the  Court  of  Appeals. 
In  Oohen  v.  New  York  Mutual  Life  Insurance  Co,j  50  N.  Y. 
610,  it  was  held  that  the  court  might  exercise  equity  powers  and 
declare  the  legal  status  of  the  parties. 

Thus  it  would  seem  that  a  person  situated  as  the  plaintiff  was 
may  choose  between  two  remedies.  1.  He  may  elect  to  consider 
the  policy  at  an  end;  in  which  case,  with  a  declaration  containing 
proper  averments,  he  may  recover  the  equitable  and  just  value  of 
the  policy.  He  ought  not  to  recover  more,  as  the  policy  was  ter- 
minated by  mutual  consent,  and  it  does  not  seem  to  be  a  case  where 
either  party  ought  to  be  subjected  to  penal  consequences.  Of  course 
such  a  case  should  depend  upon  the  question,  whether  the  policy 
was  rightfully  declared  forfeited.  If  it  was,  the  plaintiflF  cannot 
recover ;  if  it  was  not,  he  will  recover  the  full  value  of  the  policy. 
2.  If  he  desires  that  the  policy  shall  continue,  he  may  institute  a 
proceeding  to  have  the  policy  adjudged  to  be  in  force,  in  which  case 
the  question  of  forfeiture  may  be  determined.  In  that  case  the 
rights  of  the  parties  will  be  determined  in  a  reasonable  time,  the 
parties  will  be  relieved  of  suspense  and  if  it  is  decided  against  the 
forfeiture,  both  parties  will  have  what  they  originally  contracted 
for. 

Perhaps,  a  third  course  is  open  to  him ;  and  that  is,  to  tender 
the  premium,  and  if  refused,  wait  until  the  policy  by  its  terms  be- 
comes payable,  and  then  test  the  forfeiture  in  a  proper  action  on 
the  policy.  This  course  may  involve  delay  for  a  long  series  of 
years,  during  which  both  parties  will  be  in  uncertainty  as  to  their 
legal  rights,  and  it  will  be  attended  with  this  further  disadvantage, 
both  parties  may  find  it  difficult  to  obtain  proper  proof. 

The  plaintiff  in  this  case  pursued  an  entirely  different  course. 
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He  did  not  wait  for  the  policy  to  become  a  claim,  he  did  not  resort 
to  a  court  of  equity  to  have  the  policy  established,  and  he  did  not 
elect  to  consider  the  policy  at  an  end.  But  he  brought  a  suit  on  an 
alleged  implied  promise,  and  seeks  to  recover  the  full  amount  of  the 
premiums  paid,  with  interest,  leaving  the  question  of  the  defend- 
ants* liability  on  the  express  promise  contained  in  the  policy,  an 
open  one.     This  we  think  cannot  be  done. 

The  plaintifTs  declaration  is  insuflScient  and  the  superior  court 
is  advised  to  arrest  the  judgment. 


ABSTRACTS  OF   RECENT   DECISIONS. 

SUPREME   COURT   OP   THE   UNITED   STATES.^ 

SUPREME   COURT   OP   IOWA.* 

SUPREME   JUDICIAL   COURT   OP    MAINE.' 

SUPREME   COURT   OP    MISSOURI* 

SUPREME   COURT   COMMISSION    OP   OHIO.* 

Agent      See  Officer  ;  Railroad. 

Note  in  Agent* s  Name  as  Treasurer^  &c. — A  proniissory  note  of  this 
form  :  *'  One  year  after  date  we  promise  to  pay  to  the  order  of  A.  B., 
one  thousand  dollars,  value  received,"  and  signed,  **  George  Moore, 
Treasurer  of  Mechanic  Falls  Dairying  Association,"  is  the  note  of 
Moore,  and  not  of  the  association  ;  and  it  makes  no  difference  that  the 
plural  *'we"  is  used  instead  of  *'  1 :"  Mullen  v.  MoorCy  68  Me. 

Auctioneer.     See  Constitutional  Law. 

Bills  and  Notes.     See  Agent;   Collateral  Security. 

Endorser  s  Liability. — Evidence  will  not  be  received  for  the  purpose 
of  showing  that  a  payee  of  a  promissory  note,  who  has  transferred  it  by 
an  endorsement  in  blank,  verbally  agreed,  at  the  time  of  making  the 
endorsement,  to  assunie  an  absolute  and  unconditional  liability,  and  not 
the  liability  simply  of  an  endorser  :  Rodney  v.   Wilson^  67  Mo. 

Chattel  Mortgage.     See  Mortgage. 

Collateral  Security. 

Demand  and  Notice  as  against  an  Endorser  holding  security  for  his 
indemnity. — Demand  and  notice  is  not  necessary  as  against  an  endorser, 

•  Prepared  expressly  for  the  American  Law  Register,  from  original  opinions 
filed  during  October  Term  1 878.    The  cases  will  probably  be  reported  in  7  or  8  Otto. 

2  From  J.  S.  Runnelis,  Esq.,  Reporter  ;  to  appear  in  47  Iowa  Reports. 
'  From  J.  D.  Pnlsifcr,  Esq.,  Reporter;  to  appear  in  68  Maine  Reports. 
<  From  T.  K.  Skinker,  Esq.,  Reporter;  to  appear  in  67  Missouri  Reports. 

*  From  E.  L.  DeWitt,  Esq.,  Reporter;  to  appear  in  32  Ohio  St.  Reports. 
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who,  at  the  date  of  the  maturity  of  the  note,  has  sufficient  property  of 
the  maker  in  his  possession  held  as  security  against  his  liability.  Beard 
V.   Westerman,  32  Ohio  St. 

A  party  holding  one  of  a  series  of  notes  secured  by  chattel  mortgage, 
who  obtains  possession  of  the  property  mortgaged,  holds  it  in  trust  for 
the  owners  of  the  notes ;  and  if  he  purchase  such  property  at  a  sale 
made  by  himself,  he  will  be  held  to  account  for  the  fair  value  of  the 
same:  Id. 

Constitutional  Law. 

Auctioneer's  Sales j  Tax  on — Regulation  of  Commerce, — A  tax  laid 
by  a  state  on  the  amount  of  sales  made  by  an  auctioneer  is  a  tax  on  the 
goods  sold  :   Cook  v.  Pennsylvanut^  S.  C.  U.  S.,  Oct.  Term  1878. 

Where  the  goods  sold  for  which  he  is  required  to  collect  and  pay  a 
tax  are  imported  goods  in  the  original  package,  sold  for  the  importer, 
the  law  which  authorizes  the  tax  is  void  as  laying  a  duty  on  imports  and 
as  8  regulation  of  commerce  :  Id. 

CoNTEACT.     See  Name. 

Corporation.     See  Agent. 

Contracts  ultra  vires. — Corporations  possess  such  powers,  and  such 
only  as  the  law  of  their  creation  confers  upon  them ;  and  when  created 
by  public  acts  of  the  legislature,  parties  dealing  vrith  them  are  charge- 
able with  notice  of  their  powers,  and  the  limitations  upon  them,  and 
cannot  plead  ignorance  in  avoidance  of  the  defence  of  ultra  vires: 
Franklin.  Company  v.  Lewisfon  Institution  for  Savings,  68  Me. 

The  trustees  of  the  Lewiston  Institution  for  Savings  subscribed  for 
$50,000  of  the  capital  stock  of  the  Continental  Mills,  and  having  no 
money  to  pay  for  it,  the  Franklin  Company,  another  corporation,  paid 
that  amount  at  the  Continental  Mills,  taking  the  notes  of  the  savings 
institution  therefor,  and  a  certificate  of  the  stock  in  their  own  name  as 
collateral  security  for  the  payment  of  the  notes.  Held,  that  the  action 
of  the  trustees  of  the  savings  institution  was  ultra  vires  ;  that  it  is  not 
within  the  authority  of  savings  institutions,  at  a  time  when  they  have  no 
fiinds  for  investment,  to  purchase  stocks  or  other  property  not  needed  in 
immediate  use,  on  credit,  and  thus  create  a  debt  binding  on  the  institu- 
tioQ  ;  that  the  Franklin  Company,  having  participated  in  the  illegal 
transaction,  could  not  claim  the  privileges  of  a  bona  fide  holder  of  com- 
mercial paper ;  and  that  the  savings  institution,  having  received  no 
benefit  from  the  transaction,  was  not  estopped  to  set  up  the  defence  of 
ultra  vires:  Id. 

Semble,  upon  the  authorities  cited,  that  in  the  United  States  corpora- 
tions cannot  purchase,  or  hold,  or  deal  in  the  stocks  of  other  corpora- 
tions, unless  expressly  authorized  to  do  so  by  law :  Id. 

Criminal  Law. 

Revision  and  Alteration  of  Sentence. — Where  a  court  in  passing  sen- 
tence for  a  misdemeanor,  has  acted  under  a  misapprehension  of  the  facts 
necessary  and  proper  to  be  known  in  fixing  the  amount  of  the  penalty, 
it  may,  in  the  exercise  of  judicial  discretion  and  in  furtherance  of  justice, 
at  the  same  term,  and  before  the  original  sentence  has  gone  into  opera- 

voL.  xxvn.— 8 
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tion^or  any  action  has  been  had  upon  it,  revise  and  increase  or  diminish 
such  sentence  within  the  limits  authorized  by  law.  Lee  v.  The  Statej 
32  Ohio  St. 

In  the  absence  of  anything  on  the  record  showing  what  the  facts  were, 
the  reviewing  court  will  presume  that  the  court  below  acted  upon  suffi- 
cient and  valid  information  :  Id. 

Debtor  and  Creditor.     See  Frauds^  Statute  of. 

Deed. 

Weakness  of  Grantor^ s  Intellect. — A  deed  will  not  be  set  aside  because 
of  the  weakness  of  the  grantor's  intellect,  unless  undue  advantage  has 
been  taken  of  such  weakness  in  procuring  its  execution :  Mormon  v. 
MaiTnon^  47  Iowa. 

Easement. 

Non-user — Abandonment  — The  non-user  of  an  easement  for  twenty 
years  is  evidence  of  intention  to  abandon  ;  but  it  is  open  to  explanation, 
and  may  be  controlled  by  proof  that  the  owner  had  no  such  intention 
while  omitting  to  use  it :  Pratt  v.  Sweetser,  68  Me, 

Equity. 

Reformation  of  Policy  of  Insurance. — K.  took  out  a  policy  of  insur- 
ance on  certain  cotton,  on  account  of  the  firm  of  which  he  was  a  mem- 
ber, but  the  policy  did  not  state  in  terms  that  the  insurance  was  for  and 
on  account  of  said  firm.  K.,  however,  was  assured  by  the  agents  for 
the  insurance  company,  that  this  was  not  necessary.  Relying  upon  these 
assurances,  and  ignorant  that,  by  the  terms  and  legal  effect  of  the  terms 
employed,  no  other  interest  in  the  cotton  was  insured  except  his,  K. 
took  the  policy  into  his  possession  in  the  full  belief  that  it  covered  the 
entire  interest  of  the  firm ;  soon  thereafler,  however,  upon  being  advised 
to  the  contrary  by  his  attorney,  he  demanded  of  the  insurance  agents 
that  the  policy  be  corrected  so  as  to  conform  to  the  real  contract  and 
agreement,  but  they  refused  to  correct  or  alter  the  same  in  any  way. 
JBeld^  that  a  court  of  equity  has  jurisdiction  in  such  a  case  to  reform  the 
policy :  Snell  et  at.  v.  Atlantic  F.  cC?  M,  Insurance  Cb.,  S.  C.  U.  S.,  Oct. 
Term  1878. 

Estoppel.     See  Husband  and  Wife. 

Evidence.     See  Bills  and  Notes  ;  Frauds^  Statute  of;   Officer  ;  Rail- 
road ;    Trial. 

Opinion  of  Witness — Intoxication, — A  witness  may  state  whether  or 
or  not  in  his  opinion  a  person  is  intoxicated,  and  is  not  confined  to  a 
statement  of  the  conduct  and  demeanor  of  the  party  inquired  about : 
The  State  V   Huxford,  47  Iowa 

Upon  the  trial  of  a  person  indicted  for  being  found  in  a  state  of  in- 
toxication, evidence  respecting  the  conduct  of  defendant  at  other  times 
when  intoxicated  is  admissible,  for  the  purpose  of  showing  the  charac- 
ter of  the  acts  relied  upon  as  evidence  in  the  case  :  Id. 

Fixtures. 
Manure  on  Farm. — Manure,  accumulated  in  the  course  of  husbandry 
from  the  occupation  of  a  farm  belonging  to  a  wife,  as  between  her  and 
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her  husband,  is  a  part  of  the  land  belonging  to  her,  although  his  stock 
and  his  huy,  broaght  upon  the  place  while  occupied  by  them,  in  part 
produced  the  accumulation  :  Norton  v.  Craig,  68  Me. 

Frauds,  Statute  of. 

Paying  Debt  of  Another — Evidence. — A.  being  a  creditor  of  B.  and 
also  debtor  to  0.  in  an  equal  amount,  it  was  verbally  agreed  by  way  of 
settlement  among  them,  that  B.  should  pay  C.  what  he  owed  A.  Held, 
that  the  agreement  was  not  within  the  Statute  of  Frauds,  and  was  bind- 
ing:   Wright  V.  Mc  Cully,  67  Mo. 

An  order  having  been  drawn  by  A.  upon  B.  in  favor  of  C,  to  carry 
out  such  an  agreement  :  Held,  admissible  in  evidence  to  show  the  ex- 
act amount  B.  has  assumed  to  pay  :  Id. 

Highway. 

T}wn —  Width  of  Highway —  Combined  kffect  of  Defect  and  other  cause. 
— A  town  is  not  required  to  render  its  roads  passable  for  travelling  for 
the  entire  width  of  their  located  limits,  but  only  to  keep  a  width  there- 
of in  a  sm>oth  condition,  sufficient  to  render  the  passing  over  them  safe 
and  convenient :  PerkiM  v.  Inhabitants  of  Fayette,  68  Me. 

A  town  has  the  right,  in  making  or  repairing  a  road,  to  remove  stones 
and  stumps  on  to,  and  leave  natural  obstructions  upon,  the  sides  of  a 
way  ;  provided  the  same  are  situated  so  far  from  the  travelled  track  that 
persons  with  teams  may  pass  without  danger  of  coming  in  collision  with 
them  :  LI. 

A  town  is  not  liable  for  damage  sustained  by  a  traveller  from  the 
fright  of  his  horse  at  meeting  cows  in  the  road  with  boards  on  their 
horoSy  and  also  from  a  defect  in  the  way,  the  comhined  action  of  both 
causes  operating  to  produce  the  accident :  Moxdton  v.  Sanford,  51  Me. 
127,  reaffirmed:  Id. 

Homestead.     See  Husband  and  Wife. 

Husband  and  Wife.     See  Fixtures. 

Rights  and  Liabilities  of  Wife — Homestead. — By  the  laws  of  Iowa 
the  wife  has  similar  property  rights  and  is  chargeable  with  similar 
obligations  with  the  husband  under  like  circumstances,  and  coverture 
is  no  defence  against  the  enforcement  of  the  rights  of  others  growing 
out  of  her  contracts  :    Spafford  v.   Warren,  47  Iowa. 

The  wife  may  ratify  a  defective  and  void  conveyance  of  her  home- 
stead, in  all  cases  where  her  husband  could  ratify  such  an  act :  Id. 

A  void  deed  of  a  homestead,  in  all  cases  where  a  similar  deed  of  other 
property  could  be  ratified,  may  be  ratified  by  the  assent  or  contract  of 
the  parties,  expressed  or  presumed  from  their  acts  :  Id. 

Where  a  conveyance  of  the  homestead  by  the  wife  was  void,  but  she 
surrendered  possession  of  the  property  voluntarily,  made  no  objection 
to  tho  grantee's  title  when  in  her  presence  he  offered  to  sell  it,  and  per- 
mitted him  to  remain  in  quiet  possession  for  more  than  three  years  and 
make  improvements  without  protest,  held,  that  her  conduct  amounted 
to  a  ratification  of  the  deed;  Id. 

Necessaries — Liability  of  Husband  for,  when  Wife  living  separate. — 
Where  a  wife  is  living  separate  and  apart  from  her  husband,  and,  in  a 
suit  against  him  for  divorce  and  alimony,  has  obtained  a  decree  fixing 
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the  amount  of  alimony  to  be  paid  by  the  husband  for  her  sustenance 
during  the  pendency  of  her  petition,  and  the  husband  is  not  in  default 
in  respect  to  the  payment  of  the  alimony  so  allotted,  he  is  not  liable  for 
necessaries  subsequently  furnished  at  her  request  during  the  pendency 
of  her  petition  :  Hare  v.  Gibson^  32  Ohio  St. 

Persons  dealing  with  the  wife,  under  these  ciroumstanoes,  do  bo  at 
their  own  peril,  and  are  chargeable  with  knowledge  of  the  allotment  and 
payment  of  the  alimony  ;  Id, 

The  adequacy  of  the  alimony  decreed  in  such  case,  can  not  be  collat- 
erally drawn  in  question,  especially  by  a  stranger  to  the  suit :  Id, 

Insurance.     See  Equity. 

Marine  Insurance — Particular' Average — Partial  Loss. — The  memo- 
randum clause  in  an  open  policy  of  insurance,  on  three  barge  loads  of 
wheat,  described  the  risk  as  39,085  bushels  bulk  wheat,  at  81.15  per 
bushel — sum  $449.45 ;  rate  1 ;  premium  $449.45  ;  to  be  conveyed 
from  Lansing  to  St.  Louis  by  steamer  and  barges.  In  an  action  upon 
the  policy,  it  was  held  that  the  wheat  was  insured  in  bulk,  and  not  in 
packages,  either  of  one  bushel  or  one  barge  each ;  that  a  clause  in  the 
policy,  *'Each  package  shall  be  subject  to  its  own  average,"  did  not 
apply  to  such  a  risk  ;  and  that,  in  determining  the  percentage  of  partial 
loss,  the  proportion  between  the  entire  actual  loss  and  the  value  of  the 
entire  shipment  must  be  ascertained  :  Haenschen  v.  Franklin  Ins.  Co.^ 
67  Mo. 

Interest. 

Special  Rate — Note  payable  on  demand. — On  a  note  payable  on  de- 
mand, with  interest  at  ten  per  cent.,  that  rate  of  interest  is  recoverable 
up  to  the  date  of  the  verdict,  when  damages  are  assessed  by  a  jury, 
and  up  to  the  date  of  judgment,  when  a  default  is  entered  in  a  suit  on 
the  note  :  Paine  v.  Caswell,  68  Me. 

Intoxication.     See  Evidence. 

Landlord  and  Tenant.    See  Mortgage, 

Lunatic.     See  Deed. 

Master  and  Servant.     See  Railroad. 

Mortgage.  See  Collateral  Security ;  Possession, 
Ride  of  State  Courts  or  Statute  as  to  Order  in  which  Real  Estate 
shall  be  subjected  to  Satisfaction  of  Mortgage^  followed  by  Fedei'al  Courts. 
— Right  of  Redemption. — The  order  in  which  real  estate  which  has 
been  mortgaged,  and  subsequently  sold  at  different  times  to  different 
purchasers,  shall  be  subjected  to  satisfaction  of  the  mortgage  is,  where 
the  rule  is  established  by  state  statute  or  the  decisions  of  state  courts, 
a  rule  of  property  which  will  be  followed  by  the  federal  cojirts  sitting 
in  such  state  :   Orvis  v.  Powell^  S.  C.  U.  S.  Oct.  Term  1878. 

The  right  of  redemption,  after  sale  on  foreclosure,  in  Illinois,  as  de- 
cided in  Brine  v.  Insurance  Co,,  6  Otto,  re-affirmed :  Id. 

When  not  recorded — Landlord's  Lien. — An  unrecorded  chattel  mort- 
gage is  not  valid  as  against  a  mortgage  subsequently  executed  and 
entered  of  record  :  Pitkin  v.  Fletclier,  47  Iowa. 
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By  takiD^;  a  mortgage  which,  from  a  failure  to  record  it,  cannot  be 
enforced,  a  landlord  does  not  lose  his  landlord's  lien  upon  the  property 
of  his  tenant :  Id. 

Municipal  Bonds. 

Recital  on  their  Face  of  Election  to  authorize  their  Issue — Innocent 
Holder. — Where  municipal  bonds,  upon  their  face,  refer  to  the  ordi- 
nance of  the  city  council  authorizing  their  issue,  printed  on  the  baek, 
and  in  the  ordinance  it  is  distinctly  recited  that  the  election  required 
by  law  was  held,  pursuant  to  notice,  given  in  accordance  with  the  pro- 
visions of  the  act  authorizing  a  subscription,  and  that  upon  a  canvass  of 
the  votes  ''  it  appeared  that  there  had  been  cast  for  subscription  a  large 
majority  of  the  votes  of  said  city,  the  number  of  votes  given  being  a 
large  majority  of  all  the  votes  polled  at  the  last  general  election  in  said 
city,  and  a  much  larger  vote  than  that  required  by  the  act  aforesaid  to 
authorize  said  subscription,''  and  the  said  bonds  are  in  the  hands  of  an 
innocent  holder.  Held,  that  it  is  not  error  in  the  court  below  to  sustain 
a  demurrer  to  pleas  which  simply  tender  an  issue  as  to  the  authority  of 
the  city  to  issue  the  bonds,  and  as  to  the  fact  of  an  election  in  the  man- 
ner provided  by  law:  Citi/  of  Nauvoo  v.  Ritt^er^  S.  C.  U.  S.,  Oct.  Term 
1878. 

Name. 

Signature  Binding,  though  not  in  usual  Name, — A  contract  is  binding 
when  signed  by  the  party  making  it,  though  he  may  use  an  English 
translation  of  a  French  name,  as  Seam  for  Couture^  in  his  signature 
thereto :  Augur  v.  CotUurCy  68  Me. 

Negligence. 

Railroad  Crossing — Negligence  as  Matter  of  Law. — Ordinary  pru- 
dence requires  that  a  person  in  the  full  enjoyment  of  the  faculties  of 
hearing  and  seeing,  before  attempting  to  pass  over  a  known  railroad 
crossing,  should  uso  them  for  the  purpose  of  discovering  and  avoiding 
danger  from  an  approaching  train  ;  and  the  omission  to  do  so,  without 
a  reasjnable  excuse  therefor,  is  negligence,  and  will  defeat  an  action 
by  such  person  for  an  injury  to  which  such  negligence  contributed: 
Pennsylvania  Oo.y  dsc,  v.  Rathgeb,  32  Ohio  St. 

In  an  action  for  damages  for  alleged  negligence,  the  question  of  negli- 
gence on  the  part  of  the  defendant,  or  of  contributory  negligence  on  the 
part  of  the  plaintiff,  is  generally  a  mixed  question  of  law  and  fact,  to 
be  decided  by  the  jury,  under  proper  instructions  from  the  court :  Id. 

But  if  all  the  material  facts  touching  the  alleged  negligence  be  undis- 
puted, or  be  found  by  the  jury,  and  admit  of  no  rational  inference  but 
that  of  negligence,  in  such  case  the  question  of  negligence  becomes  a 
matter  of  law  merely,  and  the  court  should  so  charge  the  jury  :  Id. 

The  court,  in  charging  the  jury,  observed  :  *'  I  will  not  say  to  you 
that  the  plaintiff  should  have  looked  east  along  the  track.  I  will  only 
say  that  he  was  obliged  to  use  his  sense  of  sight  in  a  reasonable  manner; 
and  it  is  for  you  to  say  whether  he  ought  to  have  looked  to  the  east 
along  the  track  or  not,  before  he  attempted  to  cross."  If  it  appear 
that  by  looking  he  could  have  run  and  avoided  the  danger,  it  was  his 
doty  to  look ;  and  in  such  case  the  court  should  have  charged,  as  mat- 
ter of  law,  that  it  was  his  duty  to  look  :  Id. 
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Nuisance. 

Increase  of  Population — Effect  on  Trades  in  certain  Localities — Abate- 
ment  of  Nuisance. — Every  right,  from  absolute  ownership  in  property 
down  to  a  mere  easement,  is  purchased  and  holden  subject  to  the  re- 
striction that  it  shall  be  so  exercised  as  not  to  injure  others.  Though 
at  the  time  it  be  remote  and  inoffensive,  the  purchaser  is  bound  to  know 
at  Jiis  peril  that  it  may  become  otherwise  by  the  residence  of  many 
people  in  its  vicinity  and  that  it  must  yield  to  by-laws  and  other  regu- 
lar remedies  for  the  suppression  of  nuisances  ;  Northwestern  Fertilimftg 
Co.  V.  ViUage  of  Bt/de  Park,  S.  C.  U.  S.  Oct.  Term  1878. 

In  such  cases  prescription,  whatever  the  length  of  time,  has  no  ap- 
plication. Every  day's  continuance  is  a  new  offence  and  it  is  no  justi- 
fication that  the  party  complaining  came  voluntarily  within  \X%  reach. 
Pure  air  and  the  com^rtable  enjoyment  of  property  are  as  much  rights 
belonging  to  it  as  the  right  of  possession  and  occupancy.  If  popula- 
tion, where  there  was  none  before,  approaches  a  nuisance,  it  is  the  duty 
of  those  liable  at  onoe  to  put  an  end  to  it :  Id. 

Officers.     See  Railroad. 

Public  Officers — Judicial  notice  will  be  taken  of  the  powers  and  au- 
thority of  public  officers  when  they  are  prescribed  by  law.  They  need 
not  be  pleaded :  State  ex  rel.  Clark  v.  GateSy  67  Mo. 

Where  an  agent  is  clothed  with  general  powers,  the  means  and  mea- 
sures necessary  to  carry  them  into  effect  are  also  granted  :  and  this 
principle  is  applicable  to  public  as  well  as  private  agents  :  Id. 

The  state  treasurer  may  pay  a  demand  upon  the  treasury  by  a  check 
upon  a  bank  where  he  has  money  on  deposit,  that  mode  of  payment 
beiofj:  in  accordance  with  immemorial  commercial  usage :  Id. 

When  a  county  treasurer  receives  from  the  state  treasurer  a  bank 
check  for  money  due  from  the  state  to  the  county,  it  is  his  duty  to 
make  presentment  for  payment  within  a  reasonable  time,  and  if  he  ne- 
glects to  do  this,  and  before  the  check  is  paid  the  bank  fails,  the  loss 
will  fall  upon  himself:  Id. 

Partnership. 

"What  does  not  Constitute. — ^The  occupancy  and  cultivation  by  one  of 
the  farm  of  another,  under  an  agreement  that  the  crops  raised  shall  be 
divided  between  them  in  a  certain  proportion,  does  not  constitute  them 
co-partners :  DonneU  v.  Harshe,  67  Mo. 

Possession. 

Adverse — Extent  of  when  Part  of  Tract  only  is  occupied — Mortgage. 
— One  who  enters  upon  land  under  color  of  title,  intending  to  take  pos- 
session of  the  entire  tract,  no  part  of  which  is  held  adversely  at  the 
time  of  his  entry,  is  deemed  to  be  in  possession  to  the  extent  of  his 
claim  :    Clark  v.  Potter.  32  Ohio  St. 

Prior  to  the  code  of  civil  procedure,  equity  followed  the  law  in  de- 
termining when  time  would  begin  to  run  against  the  right  of  a  mortga- 
gor to  redeem  and  when  such  right  would  be  barred  :  Id. 

Hence,  if  the  mortgagee,  with  the  knowledge  and  acquiescence  of  the 
mort^ragor,  takes  actual,  open  and  notorious  possession  of  the  mortgage 
premises  and  holds  and  controls  the  same  adversely  to  the  rights  of 
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the  mortgagor  to  redeem  for  tweDty-ooe  years,  under  color  of  title  de- 
rived from  the  mortgage  and  from  a  decree  of  foreclosure  aud  sale  of 
the  same  to  him,  the  equity  of  redemption  is  barred^  although  the  de- 
cree foreclosing  the  mortgage  was  null  and  void :   Id. 

Where  the  mortgaged  premises  is  an  entire  tract,  as  a  farm,  part  of 
which  only  is  improved,  with  a  tenement  thereon,  and  the  possession  to 
the  whole  is  so  far  adverse  as  to  create  a  cause  of  action  in  favor  of  the 
m>rtgagor,  and  cause  time  to  commence  running  against  the  right  to 
redeem  ;  the  temporary  interruption  of  actual  residence  on  the  land, 
caused  by  the  unlawful  and  violent  acts  of  strangers  in  tearing  down 
the  house  and  rendering  the  premises  untenantable  for  the  time  being, 
will  not  prevent  the  statute  from  continuing  to  run  where  there  is  no 
adverse  entry  or  offer  to  redeem,  and  the  mortgagee  does  not  abandon 
his  possession  and  control,  but  continues  to  exercise  all  such  acts  of 
ownership  and  dominion  over  the  premises  as  the  nature  of  the  land  and 
its  condition  will  admit  of ;  Id. 

Railroad.     See  Negligence. 

Agency —  Officer — Evidence. — No  recovery  can  be  had  against  a  rail- 
road company  for  drugs  furnished  to  a  person  who  has  been  hurt  by  the 
company's  locomotive,  on  the  order  of  a  division  superintendent  of  the 
road,  without  proof  that  he  was  authorized  to  give  the  order.  The 'courts 
cannot  take  judicial  notice  of  the  duties  of  such  an  officer  :  Brown  v. 
MiMouri.,  Kansas  &  Texas  Railway  Co,,  67  Mo. 

Liability  of  Company  for  tortious  entry  of  its  Contractor  on  Lands 
of  another. — A  railroad  company,  by  whose  direction  a  contractor  for 
the  construction  of  its  road  enters  and  builds  the  road  upon  land  which 
it  has  acquired,  subject  to  an  existing  lease,  is  liable  as  a  joint  tort- 
feasor with  the  contractor  and  his  servants,  for  damages  done  by  them, 
in  the  prosecution  of  the  work  to  the  crops  of  the  lessee  :  Vllman  v. 
Hannibal  ds  St.  Joseph  Railroad  Co.,  67  Mo. 

Shippino. 

Stipulation  of  Seaworthiness  —  Implied  Contract  —  Liability  of 
Owner. — Where  the  owner  of  a  vessel  charters  her,  or  offers  her  for 
freight,  he  is  bound  to  see  that  she  is  seaworthy,  and  suitable  for  the 
service  in  which  she  is  to  be  employed.  If  there  be  defects  known,  or 
not  known,  he  is  not  excused.  He  is  obliged  to  keep  her  in  proper 
repair,  unless  prevented  by  perils  of  the  sea  or  unavoidable  accident. 
Such  is  the  implied  contract  where  the  contrary  does  not  appear :  Work 
V.  Ledihers,  S.  C.  U.  S.  Oct.  Term  1878. 

The  owner  is  liable  for  the  breach  of  his  contract,  but  the  stipulation 
of  seaworthiness  is  not  so  far  a  condition  precedent  that  the  hirer  is  not 
liable  in  such  case  for  any  of  the  charter-money.  If  he  uses  her  he 
roust  pay  for  the  use  to  the  extent  to  which  it  goes :  Id. 

Statute. 
Special  License  followed  by  General  Statute. — Where  the  legisla- 
ture by  special  act  grants  to  A.  the  privilege  or  license  to  do  a  cer- 
tain act,  as  to  erect  a  weir  in  certain  tide  waters,  and  afterwards  by  a 
general  act  gives  all  others  the  same  right  under  certain  conditions  pre- 
cedent :  Held^  that  the  general  act  does  not  operate  as  a  repeal  or  modi- 
ficatiuQ  of  the  special  act :   Stnte  v.  Cldand^  68  Me. 
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Surety. 

On  Official  Bond — Imposition  of  new  Duties  on  Officer  not  a  discharge 
of  Surety. — The  addition  of  duties  to  the  office  of  collector  of  custonis 
different  in  their  nature  from  those  which  belonged  to  the  office  when 
the  official  bond  was  given  will  not  impose  upon  an  obligor  in  the  bond, 
as  such,  additional  responsibilities,  and  such  an  addition  of  new  duties 
does  not  render  void  the  bond  of  the  officer  as  a  security  for  the  per- 
formance of  the  duties  at  first  assumed.  The  surety,  in  such  bond,  will, 
therefore,  not  be  discharged  :  Gausscn,  Ejcecutrix  of  Elgee^  v.  United 
States,  S.  C.  U.  S.,  Oct.  Term  1878. 

Requiring  a  person,  who  is  a  collector  of  customs,  to  receive  a  sum  of 
money  and  apply  it  in  discharge  of  some  liability  of  the  government 
outside  of  his  ordinary  enjployment,  for  example,  to  pay  debentures,  to 
disburse  money  for  the  construction  of  a  new  marine  hospital,  or  for  the 
maintenance  and  supply  of  existing  hospitals  and  lighthouses,  may  im- 
pose a  new  duty  upon  him,  but  it  leaves  his  office,  as  collector,  untouched 
and  his  accountability  in  it  unimpaired  :  Id. 

Bond — Alternative  Condition. — Where  the  condition  of  a  bond  for 
duties  is  that,  within  one  year,  the  importer  shall  pay  to  the  collector 
8425,  or  the  amount  of  the  duties  which  should  be  ascertained  to  be 
due ;  or  should,  within  three  years,  withdraw  and  export  them,  or  trans- 
port them  to  a  Pacific  port,  the  condition  is  in  the  alternative,  and  the 
word  *'  or"  cannot  be  construed  **  and  :"  Dumont  v.  United  States,  S. 
C.  U.  S.,  Oct.  Term  1878. 

Taxation.     See  Constitutional  Law. 

Trial. 

Admissions  for  purposes  of — How  far  binding. — An  admission  made 
at  the  first  trial,  if  reduced  to  writing,  or  incorporated  into  a  record  of 
the  case,  will  be  binding  at  another  trial  of  the  case,  unless  the  presid- 
ing justice,  in  the  exercise  of  his  discretion,  thinks  proper  to  relieve  the 
party  from  it:  Holly  v.  Young,  68  Me. 

Trust  and  Trustee.     See  Collateral  Security. 

Holder  of  Money  for  Tndemnity  is  Trustee — Liable  for  Intei'est  if  he 
uses  the  Money. — Where  the  grantee  of  land  holds  the  purchase-money 
in  his  hands  after  it  becomes  due  by  agreement  with  the  grantor,  to 
indemnify  himself  from  loss  by  reason  of  an  encumbrance  on  the  land, 
and  enjoyment  of  the  rents  and  profits  thereof  until  the  encumbrance  is 
removed,  he  holds  the  amount  due  to  the  grantor  as  his  trustee,  and  if  he 
uses  the  money  for  his  own  benefit,  he  is  chargeable  with  interest  on  the 
money  from  the  time  it  becomes  due  until  paid:  McCrea  v.  Martien^ 
32  Ohio  St. 

United  States  Courts.     See  Mortgage. 
Usury. 

Extension  of  Time  of  Loan — Surety. — The  extension  of  time  of  pay- 
ment of  a  loan  is  a  loan  of  money  within  the  meaning  of  a  statute,  and 
where  the  sureties  upon  a  note  executed  a  new  note  for  the  considera- 
tion of  the  extension  of  time  upon  the  original  undertaking,  the  trans- 
action was  held  to  be  usurious  :  Kendig  v.  Linn,  47  Iowa. 
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INVIOLABILITY  OF  TELEGRAPHIC  CORRESPOND- 
ENCE. 

Pekhaps  nothing  in  recent  legal  history  is  more  remarkable  than 
the  general  acquiescence  of  the  public  in  the  asserted  right  to  bring 
into  court  and  before  legislative  bodies,  as  instruments  of  evidence, 
the  private  messages  sent  by  telegraph.  It  is  remarkable  not  only 
because  legal  analogies  and  precedents  seem  to  be  against  the  right, 
but  also  because  the  power  to  make  this  use  of  telegrams  is  liable 
to  enormous  abuses,  and  seems  to  be  opposed  to  one  of  the  first  and 
most  vital  principles  of  liberty. 

Telegraphy  is  a  new  business  in  the  world.  When  it  first  began 
it  became  manifest  at  once  that  a  very  considerable  proportion  of 
the  correspondence  of  the  world  must  be  done  by  it,  and  the  ques- 
tion arose  how  it  should  be  dealt  with  by  the  law.  Governments 
then  controlled  the  carriage  of  correspondence,  and  the  telegraph 
assumed  the  position,  to  some  extent  at  least,  of  a  rival  of  the 
government.  It  would  perhaps  have  been  competent  for  our  own 
government  at  that  time  to  do  what  the  government  of  Great  Britain 
has  since  done — ^take  charge  of  telegraphy  as  a  part  of  the  postal 
service,  and  wholly  exclude  competition.  The  government  did  not 
see  fit  to  do  this.  On  the  contrary  it  welcomed  the  telegraph  as 
an  important  and  useful  auxiliary,  and  the  states  proceeded  to  pass 
laws  for  its  regulation,  and  to  lend  aid  in  its  extension.  It  may 
justly  be  said  then  that  public  policy  favored  and  encouraged  the 
telegraph. 

Vot.  XXVU.-9 
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For  the  most  part  telegraph  companies  were  left  to  make  rules 
and  regulations  to  govern  their  own  business,  and  they  have  estab- 
lished many  rules  which  have  passed  under  judicial  supervision,  but 
with  which  we  are  not  concerned  now.  One  rule,  which  has  probably 
come  into  existence  by  usage  rather  than  by  legislation,  is  that 
under  which  the  original  of  any  message  sent  and  a  copy  of  the  reply 
are  left  in  possession  of  the  telegraph  company.  The  chief  and 
possibly  the  only  purpose  of  this  is  that  the  telegraph  company 
may  have  in  its  own  hands  the  means  of  protection,  in  case  it  is 
charged  with  mistakes  in  transmitting  messages,  or  with  sending 
forged  or  fraudulent  despatches.  The  most  important  regula- 
tion which  has  been  established  by  statute  is  that  inviolable 
secrecy  shall  be  preserved  in  respect  to  messages  by  those  through 
whose  hands  they  shall  pass ;  severe  penalties  being  imposed  upon 
operators  who  violate  this  injunction.  Government  has  thus  done 
all  that  was  in  its  power  to  give  to  parties  conducting  correspond- 
ence by  telegraph  the  advantages  they  would  have  in  conducting 
private  correspondence  by  the  mail,  while  they  also  have  the  addi- 
tional advantage  of  expedition. 

There  are  thus  to  every  telegraphic  despatch  three  parties — the 
sender,  the  receiver  and  the  telegraph  company.      No  doubt  each 
of  these  has  a  certain  control  in  respect  to  the  message.    For  their 
own  purposes  the  sender  and  receiver  may  make  use  of  it  as  they 
would  or  might  of  any  private  letter  which  had  passed  between 
them.     The  telegraph  company  must  preserve  inviolable  secrecy 
in  respect  to  it,  but  if  the  company  were  to  be  sued  for  error  or 
negligence  in  transmitting  it,  the  message  would  thereby  be  brought 
before  the  court,  and  the  company  might  make  use  of  it  for  its  own 
protection.     The  privilege  of  secrecy  is  the  privilege  of  the  par- 
ties, and  would  necessarily  be  waived  by  either  if  he  were  to  com- 
plain of  the  company's  action  in  respect  to  it.     It  is  customary  to 
provide  by  statute  that  the  operator  shall  transmit  all  messages  in  the 
order  in  which  they  are  received ;  and  it  has  been  held  that  he  has  no 
authority  to  refuse  to  transmit  any  message,  even  though  it  be  sent 
to  favor  an  immoral  purpose,  {Western  Union  Telegraph  Co.  v. 
Fergtcson,  57  Ind.  495),  any  more  than  a  postmaster  has  to  detain  a 
letter  for  a  similar  reason.     Of  course  it  is  competent  to  provide 
bv  law — as  is  sometimes  done — that  such  telegrams  may  be    re- 
fused. 

The  question  to  which  attention  is  now  directed  is  whether  the 
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telegrams,  thus  left  in  custody  of  telegraph  companies,  may,  by  any 
process  of  law,  be  brought  into  court  without  the  consent  of  either 
of  the  parties,  in  order  that  they  may  be  used  as  evidence  in  suits 
or  prosecutions  instituted  by  others.  In  discussing  this  question  it 
will  be  assumed  that  there  is  no  express  prohibition  of  law,  and 
that  if  prohibited  at  all  it  is  by  the  penalty  which  is  imposed  for 
voluntary  disclosures,  or  by  those  maxims  of  the  common  law  by 
which  individual  liberty  is  guarded  and  protected.  The  question  is 
therefore  one  of  constitutional  law ;  a  question,  too,  not  dependent 
so  much  upon  the  words  of  any  express  provision  of  the  Constitu- 
tion as  upon  the  previous  history  in  the  light  of  which  constitutions 
must  be  interpreted. 

As  popular  and  legislative  power  increases  in  this  country,  less 
attention  is  paid  to  the  English  precedents  by  the  aid  of  which 
constitutional  liberty  has   been   established.     We  come,  perhaps 
habitually,  to  look  upon  these  as  having  been  useful  in  setting 
bounds  to  the  authority  of  the  crown ;  forgetting  that  upon  them 
may  still  depend  the  liberty  of  the  citizen.     Constitutional  discus- 
sions take  a  direction  somewhat  different  from  that  in  former  days : 
they  involve  technicalities  more ;   the  construction  of  words  and 
phrases,  and  the  extent  of  prohibitions,  while  the  general  principles 
which  are  the  animating  spirit  of  constitutional  law,  and  without 
which  the  organic  forms  may  support  despotism  as  readily  as  lib- 
erty, are  passed  by  with  little  notice.     Such  a  course  would  be 
proper  enough  if  those  principles  had  become  so  firmly  settled  and 
fixed  in  the  minds  and  consciences  of  all  classes  of  officials  as  to 
be  habitually  recognised  and  observed ;  but  no  thoughtful  and  ob- 
servant person  will  venture  to  affirm  that  he  believes  this  to  be  the 
case.      On  the  contrary,  a  sentiment  prevails  which  favors  the  ex- 
ercise of  doubtful  powers.     The  popular,  impression,  though  it  may 
not  often  find  voice,  is  that,  when  the  monarchical  principle  was 
eliminated  from  the  Constitution,  dangers  to  personal  liberty  were 
in  great  measure  precluded ;  and  one  who  often  appeals  to  ante- 
revolutionary  precedents,  against  oppressive  official  action,  is  likely 
to  be  charged  with  excessive  conservatism,  and  perhaps  with  ped- 
antry.     Under  the  influence  of  this  impression  popular  majorities 
have  freely  exercised  questionable  powers,  legislation  has  been  too 
little  regardful  of  private  rights,  and  executive  authorities,  when 
the  popular  feeling  has  accompanied  their  action,  have  often  exer- 
daedj  with  little  criticism,  authority  that  would  not  be  acquiesced 
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in  without  protest  in  Great  Britain.  The  decision  in  Milligans 
CasCy  4  Wall.  2,  did  very  much  to  check  a  tendency  in  this  direc- 
tion, but  did  not  by  any  means  overcome  it.  And  this  must  be 
our  apology  for  calling  attention  briefly  to  precedents  which  we 
may  suppose  are  familiar,  but  the  full  import  of  which  is  not  so 
generally  acknowledged  as  it  should  be. 

Our  constitutional  provisions  for  the  protection  of  private  papers 
may  unquestionably  find  their  best  explanation  in  Wilke%%  Ga%e^ 
and  in  the  legal  proceedings  which  grew  out  of  it.     It  will  be  re- 
membered that,  enraged  by  the  attacks  of  the  *' North  Briton" 
upon  the  prerogative,  Lord  Halifax,  Secretary  of  State,  issued  a 
general  warrant,  which  commanded  the  messengers,  taking  with 
them  a  constable,  to  search  for  the  authors,  printers  and  publishers, 
and  to  apprehend  and  seize  them,  together  with  their  papers.     It 
was   under  the    pretended   authority   of    this   warrant  that  the 
premises  of  Wilkes  were  invaded,  his  desks  broken  open,  and  his 
papers  carried  ofiF.     All  the  cases  which  grew  out  of  this  transac- 
tion turned  upon  the  validity  of  the  warrant,  as  a  protection  to  the 
parties  executing  it ;  but  the  court,  in  disposing  of  them,  did  not 
overlook  the  seizure  of  private  papers,  and  in  the  name  of  the  law 
condemned  it  unsparingly.     "Papers,"  said  Lord  Camden,  "are 
the  owner's  goods  and  chattels :  they  are  his  dearest  property,  and 
are  so  far  from  enduring  a  seizure  that  they  will  hardly  bear  an 
inspection ;  and,  though  the  eye  cannot  by  the  laws  of  England  be 
guilty  of  a  trespass,  yet,  where  private  papers  are  removed  and 
carried  away,  the  secret  nature  of  those  goods  will  be  an  aggrava- " 
tion  of  the  trespass,  and  demand  more  considerable  damages  in 
that  respect.     Where  is  the  written  law  that  gives  a  magistrate 
such  a  power  ?    I  can  safely  answer,  there  is  none ;  and,  therefore, 
it  is  too  much  for  us,  without  such  authority,  to  pronounce  a  prac- 
tice legal  which  would  be  subversive  of  all  the  comforts  of  society." 
Entinck  v.  Carrington,  19  State  Trials  1030,  1066;  s.  c.  2  Wils. 
275 ;  s.  c.  Broom  Const.  L.  658  ;  Wilkes  v.  Wood,  19  State  Trials 
1154 ;  s.  c.  Lofft*s  Reports  1 ;  s.  c.  Broom  Const.  L.  548.     The 
case,  as  will  be  seen,  did  not  by  any  means  turn  wholly  upon  the 
breaking  into  the  tenement  and  the  forcing  of  locks,  but  it  brought 
to  the  front  as  a  principal  grievance  the  injury  the  subject  might 
sustain  by  the  exposure  of  his  private  papers  to  the  scrutiny  and 
misconception  of  strangers. 

The  writs  of  assistance  in  the  colonies,  against  which  Otis,  Adams 
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and  Gridley  spoke  so  ably  and  so  boldly,  were  obnoxious  on  the 
same  grounds  as  the  general  warrants  of  Lord  Halifax,  and  were 
susceptible  of  the  same  abuses/ 

These  were  fresh  in  the  public  mind  when  the  convention  which 
firamed  the  Federal  Constitution  was  in  session,  and  it  was  one  of 
the  complaints  commonly  i^ade  against  that  body  that  it  did  not 
declare  the  fundamental  right  of  the  people  to  be  secure  in  their 
persons,  houses,  papers  and  effects  against  unreasonable  searches 
and  seizures.  The  fourth  article  of  the  amendments  to  the  Consti> 
tution  supplied  the  defect.  No  one  ever  doubted,  so  far  as  we  are 
aware,  that  the  purpose  of  this  amendment  was  to  embody  in  the 
fundamental  law  of  the  land  the  principles  laid  down  by  Lord 
Camden  in  the  Wilkes  Case^  and  upon  which  the  opponents  of  the 
writs  of  assistance  in  this  country  had  planted  themselves. 

The  question  now  made  is,  whether  telegrams  in  possession  of 
the  telegraph  authorities  are  the  private  papers  of  those  who  have 
sent  and  received  them.  We  concede  that  for  their  own  protection 
telegraph  companies  may  retain  them,  and  that  they  have  a  quali- 
fied property  in  them  for  that  purpose.  It  is  also  provided  by 
statute  in  some  states  that  messages  sent  by  telegraph  shall  be 
retained  for  a  certain  time,  in  order  that,  if  necessary,  they  may  be 
used  as  evidence  ;  and  such  a  statute  may  raise  an  implication  that 
they  are  subject  to  be  used  in  evidence  generally ;  though  its 
terms  would  be  fully  answered  by  restricting  the  use  to  the  par- 
ties directly  concerned,  namely,  the  sender,  the  receiver  and  the 
telegraph  company.  But  except  for  the  benefit  and  protection  of 
the  porties  concerned,  it  would  seem  that  the  ground  on  which 
Lord  Camben  denounced  the  seizure  of  private  papers  would  be 
strictly  applicable  here,  namely,  that  their  exposure  to  the  idle  or 
malicious  curiosity  of  others  "  would  be  subversive  of  all  the  com- 
forts of  society.*' 

The  proper  view  to  take  of  this  subject  seems  to  be  to  consider 
it  in  the  light  of  the  rules  which  govern  private  correspondence  by 
mail.  The  secrecy  of  private  correspondence  by  mail  has  been 
protected  firom  the  earliest  days,  and  every  invasion  of  it  has  been 
punishable.  In  Great  Britain  an  exception  is  theoretically  made 
of  the  case  of  suspected  treasonable  correspondence,  in  which  a 
secretary  of  state  is  allowed  to  issue  his  warrant  for  opening  and 

»  The  best  account  of  these  writs  is  found  in  the  Appendix  to  Quinc;r*s  Masfta* 
chasett:^  Reports,  where  some  current  misconceptions  are  corrected. 
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inspecting  particular  letters;'    but  even  this  is  not  permitted  in 
.  ^t  ^^ri^         this  country,  and  the  oflScer  who  opens  letters  to  obtain  evidences 
3  \^  /-• .         of  criminal  conduct  is  himself  guilty  of  a  crime.    In  a  few  cases  the 
y  a  '7  postmaster  is  permitted  to  open  packages  to  ascertain  whether  the 

privilege  of  the  mails  is  being  abused ;  as  where  he  suspects  papers 
are  being  sent  as  a  medium  of  correspondence,  or  obscene  publica- 
tions are  being  transmitted,  and  the  like  ;  but  these  cases  are  few 
and  exceptional,  and  every  person  who  sends  such  packages  through 
the  mails  understands  what  rights  the  government  reserves  when 
accepting  them.  In  respect  to  correspondence  proper  the  secrecy 
of  the  mails  may  be  said  to  admit  of  no  exception. 

Nor  does  government  protect  correspondence  on  its  own  account, 
because  of  any  interest  it  can  have  in  encouraging  intercourse  by 
mail.  It  is  true  that  government  demands  a  compensation  for  con- 
veying letters,  as  an  express  company  or  any  other  common  carrier 
might  do,  but  it  does  not  transport  the  mails  as  a  business,  with  a 
view  to  a  remunerative  profit  expected  therefrom.  The  government 
seeks  no  profits,  and  it  arranges  its  tariflF  of  charges  on  a  considera- 
tion of  what  is  most  for  the  public  good,  rather  than  from  regard 
to  cost.  Its  principles  of  action  are  therefore  governmental,  not 
private ;  and  its  carrying  the  mail  at  all  is  to  be  justified  on  the 
ground  that  private  enterprises  could  not  be  expected  to  accommo- 
date so  completely  and  so  uniformly  all  sections  of  the  country,  but 
would  govern  their  action  by  their  own  interest  rather  than  by 
considerations  of  a  broad  and  liberal  public  policy.  It  may  be 
safely  aflSrmed,  therefore,  that  government  does  not  protect  the 
secrecy  of  correspondence  in  order  that  it  may  obtain  more  busi- 
ness, but  because  the  secrecy  tends  to  the  promotion  of  public  and 
family  confidence,  and  encourages  a  most  valuable  feeling  of  security 
in  free  intercommunication  between  all  classes  of  community.  The 
reasons  for  protection,  in  other  words,  are  precisely  the  same  while 
private  letters  are  passing  through  the  mails  as  they  are  after  the 
letters  have  been  deposited  in  private  desks  or  safes.  No  doubt 
correspondence  by  express  would  be  protected  in  like  manner  if  it 
were  deemed  politic  or  wise  to  encourage  that  method  of  communi- 
cation as  a  rival  to  transportation  by  the  government. 

'  Perhaps  it  may  safelj  be  assumed  that  this  right,  like  the  right  to  reto  legis- 
lation, has  become  obsolete ',  the  last  InstaDce  in  which  it  was  exercised  haripg 


been  in  1S44. 
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If  the  new  means  of  correspondence  by  telegraph  were  such  as 
coantervailed  some  principle  of  public  policy,  or  some  govern- 
mental interest,  and  if  it  were  purely  a  matter  of  choice  with  the 
citizen  whether  he  would  avail  himself  of  it  or  not,  those 'who  used 
the  telegraph  might  properly  enough  be  left  to  take  all  the  risks 
of  their  confidence  being  abused,  or  to  provide  against  it  as  best 
they  might  But  it  is  certain  that  it  countervails  no  public  policy. 
This  is  fully  settled  by  the  statutes  which  encourage  the  construc- 
tion  of  telegraph  lines,  permitting  private  lands  to  be  appropriated 
for  the  purpose  against  the  will  of  the  owners,  and  by  those  which 
encourage  the  use  of  the  telegraph  by  providing  rules  for  impar- 
tiality and  secrecy.  Neither  is  the  use  of  the  telegraph  a  matter 
of  mere  choice.  Business  transactions  cannot  be  successfully  car- 
ried on  without  resort  to  its  facilities,  and  the  exigencies  of  family 
communication  are  daily  demanding  the  most  speedy  transmission 
of  messages  that  shall  be  found  possible.  Indeed  the  government 
itself  is  affected  by  the  same  compulsion,  and  not  a  day  or  an  hour 
passes  that  some  government  official  is  not  making  use  of  the  wires 
to  accomplish  purposes  for  which  the  post  office  service  would  be 
altogether  too  tardy.  Foreign  intercourse  is  conducted  by  the  as- 
sistance of  the  tel^raph ;  the  army  is  moved ;  vessels  of  the  navy 
despatched  from  port  to  port ;  officers  guided  in  their  duties ;  impor- 
tant consultations  had  between  distant  points ;  offenders  arrested 
and  payments  made ;  all  by  means  of  the  &cilities  it  affords.  In  a 
great  variety  of  cases,  therefore,  and  those  too  of  the  highest  im- 
portance, the  use  of  this  means  of  correspondence  is  not  only 
urgent,  but  absolutely  imperative. 

And  yet  it  is  said  that  this  immense  and  important  correspond- 
ence, which  concerns  every  possible  relation  of  public  and  private 
life,  is  subject  to  the  svhpcena  duces  tecum  of  any  court  that  may 
see  fit  to  call  for  it,  and  must  be  produced  on  the  demand  of  any 
party  who  believes  or  suspects  it  contains  evidence  important  to  his 
interest,  or  who  chooses  to  cast  a  drag  net  over  it  in  order  to  ascer- 
tain whether  he  may  not  use  it  to  his  advantage. 

The  reasons  assigned  for  subjecting  it  to  the  process  of  the  courts 
are  that  otherwise  ^Hhe  telegraph  may  be  used,  with  the  most  ab- 
solute security,  for  purposes  destructive  to  the  well  being  of  so- 
ciety;  a  state  of  things  rendering  its  absolute  usefulness  at  least 
questionable.  The  correspondence  of  the  traitor,  the  murderer, 
the  robber  and  the  swindler,  by  means  of  which  their  crimes  and 
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frauds  could  be  the  more  readily  be  accomplished,  and  their  detec- 
tion and  punishment  avoided,  would  become  things  so  sacred  that 
they  could  never  be  accessible  to  the  public  justice,  however  deep 
might  be  the  public  interest  involved  in  their  production."  (Judge 
King  in  Henisler  v.  Friedman^  2  Pars.  Sel.  Cas.  274.)  This  is 
perfectly  true,  and  should  not  be  ignored  when  this  important  sub- 
ject is  under  discussion.  But  it  is  also  true  that  "  the  correspond- 
ence of  the  traitor,  the  murderer,  the  robber  and  the  swindler,  by 
means  of  which  their  crimes  and  frauds  [can]  be  the  more  readily 
accomplished,  and  their  detection  and  punishment  avoided,*'  are 
now  by  the  laws  of  the  United  States  made  so  "sacred"  that  they 
are  not  "accessible  to  the  public  justice,  however  deep  might  be 
the  public  interest  involved  in  their  production."  But  the  same 
law  that  protects  the  correspondence  of  offenders  against  the  laws 
protects  that  between  the  husband  and  wife,  the  parent  and  child, 
the  lover  and  his  mistress,  the  principal  and  his  agent,  the  partner 
and  his  associate,  the  official  and  his  constituent ;  in  short,  the  cor-  * 
respondence  in  every  relation  of  life.  To  protect  the  correspond- 
ence of  the  criminal  is  not  the  purpose  of  the  post  office  laws :  it 
is  protected  incidentally  in  protecting  the  general  correspondence 
of  the  country,  and  because  no  possible  method  could  be  devised  of 
discovering  that  which  is  meretricious  without  disclosing  the  infin- 
itely larger  quantity  which  is  innocent.  It  is  therefore  protected 
because  the  interests  that  would  suffer  from  the  violation  of  secrecy 
axe  vastly  greater  than  any  that  can  be  subserved.  Indeed  there 
is  scarcely  room  for  question  that  public  justice  would  suffer  instead 
of  being  aided  by  removing  the  protection  of  the  law  from  private 
correspondence ;  for  while  an  offender  might  now  and  then  be  dis- 
covered by  seizing  and  opening  his  letters,  the  wrongs  that  might 
be  accomplished  by  obtaining  possession  of  the  secrets  of  others 
who  were  using  the  mails  innocently  would  so  far  outweigh  the  in- 
considerable benefits,  that  the  American  people  would  never  tolerate 
official  surveillance  of  their  private  and  business  correspondence. 

It  will  hardly  do  to  dismiss  such  a  subject  with  the  off-hand  re- 
mark that  "  the  thief  or  the  murderer  is  not  to  be  heard  to  demand 
secrecy  for  his  criminal  communications,"  unless  at  the  same  time 
it  can  be  shown  that  the  official  mind  can  by  intuition  select  the 
vicious  correspondence  and  pass  by  without  inspection  that  which  is 
harmless  and  innocent,  and  the  privacy  of  which  is  absolutely 
essential  to  the  peace  and  comfort  of  society. 
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We  can  understand  how  a  court  may  hold  that  telegraphic  corre- 
spondence is  not  beyond  the  reach  of  its  process  when  there  is  no 
statute  which  forbids  disclosure,  because  it  may  be  said  with  some 
plausibility,  though  as  it  seems  to  us  not  justly,  that  the  despatches 
have  not  been  sent  under  any  express  or  implied  assurance  of  pro- 
tection ;^  but  where  the  observance  of  secrecy  is  required  by  law, 
Ae  right  to  have  tel^raphic  communication  protected,  as  that  by 
mail  is,  seems  unquestionable.  Upon  this  subject  the  following 
propositions  are  affirmed : — 

1.  The  statutes  which  forbid  those  intrusted  with  them  from 
disclosing  telegraphic  communications  are  not  restricted  in  their 
force  to  the  imposition  of  penalties  for  disobedience,  but  they  an- 
nounce and  establish  a  principle  of  public  policy  which  is  violated 
as  distinctly  when  a  telegram  is  brought  into  court  for  public 
exposure  as  when  it  is  privately  shown  to  persons  having  no  right 
to  it.  The  disclosure  contravening  and  tending  to  defeat  the  policy 
of  the  law  cannot  be  legalized  by  any  judicial  command  or  license. 

2.  The  case  is  within  the  principle  laid  down  in  Wilkea  v.  Wood 
and  Ervtinck  v.  Carrington,  If  one's  private  correspondence  is  to 
be  given  to  the  public,  the  method  is  not  important ;  it  is  equally 
injurious  whether  done  by  sending  an  officer  to  force  locks  and 
tiJ^e  it,  or  by  compelling  the  person  having  the  custody  to  pro- 
dace  it.  A  mibpcena  diices  tecum  to  the  servant  of  Wilkes,  com- 
manding him  to  produce  the  desired  letters  and  papers,  would  no 
doubt  have  been  denounced  by  Lord  Camden  in  terms  as  vigorous 
and  pointed  as  those  which  condemned  the  illegal  warrants. 

3.  It  is  not  only  subject  to  all  the  mischiefs  which  attend  the 

»  See  Slate  r.  Litchfield,  58  Me.  267  j  8.  c.  10  Am.  Law  Reg.  (N.  S.)  376,  and 
Jndge  Redfield's  Note.  This  learned  jurist,  CTidently  speaking  of  the  case 
where  disclosare  is  not  prohibited,  says:  **  The  rule  in  regard  to  the  inviolability 
of  correspondence  by  telegraph  is  one  mainly  resting  upon  an  honorary  under- 
standing between  the  company  or  their  servants  and  their  employers.  It  is  not  in 
any  proper  sense  a  perfect  or  legal  duty  or  obligation.  It  certainly  could  not  be 
made  the  basis  of  an  action  in  court  that  the  operators  on  a  telegraph  line  had 
made  the  messages  ptiblic,  unless  some  pecuniary  loss  ensued  to  the  parties  sending 
or  receiving  the  same.''  We  doubt  this,  if  secrecy  were  required  by  law.  When  the 
observance  of  secrecy  for  the  benefit  of  individuals  is  positively  enjoined  by  law, 
we  see  no  reason  for  holding  that  the  party  concerned  may  be  protected  where  a 
slight  pecuniary  interest  is  affected  by  the  disclosure,  but  shall  not  be  if  it  only 
toacfaes  him  in  what  is  still  more  important,  his  domestic  or  social  relations. 
When  any  distinct  legal  right  is  violated  an  action  will  lie  for  it ;  the  extent  of 
pecuniary  injury  is  only  a  question  of  damages. 

Vov.  XXVII. -10 
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prying  into  correspondence  by  mail,  but  also  to  others  of  most 
serious  character.  The  evils  in  other  cases  are,  the  exposure  of 
family  and  other  private  confidences,  the  divulging  of  business  and 
official  secrets  which  parties,  of  right,  are  entitled  to  preserve,  the 
furnishing  of  occasion  for  scandal  and  misconceptions,  to  the  gen- 
eral disturbance  of  the  community,  and  others  of  similar  nature. 
But  these  are  greatly  aggravated  in  the  case  of  telegrams,  by  the 
manner  in  which  the  correspondence  is  necessarily  conducted. 

Telegraphic  communication  is  expensive.  A  long  message  sent 
by  mail  costs  three  cents,  when  if  sent  by  telegraph  it  would  cost, 
perhaps,  a  thousand  times  that  sum.  Economy  of  words  is,  there- 
fore, highly  important,  and  is  studied  by  all  classes.  The  message 
is  made  as  brief  as  possible,  and  every  word  is  omitted  which  can 
be  spared  and  still  express  to  the  receiver  the  intended  meaning. 
But  this  renders  the  message  much  more  liable  to  misconception 
when  read  by  those  who  know  nothing  of  the  previous  correspond- 
ence or  business,  and  who  must  therefore  interpret  it  without  the 
extrinsic  assistance  which  the  parties  themselves  would  have.  Mr. 
Dickens  has  shown,  in  the  ^'Bardell  ca«e,*'  how  cunning  or  malice 
may  extort  from  an  abstracted  communication  almost  any  desired 
meaning;  and  what  was  caricature  with  the  novelist  might  be 
reality  in  innumerable  cases,  if  the  proper  and  innocent  correspond- 
ence of  business  men  or  of  families  were  to  be  placed  in  the  hands 
of  those  interested  in  perverting  its  meaning.^ 

Telegraphic  correspondence  is  necessarily  exposed  to  two  per- 
sons, the  operators  at  the  ends  of  the  line.  But  it  very  often 
happens  that  reasons  which  are  entirely  proper  will  exist  for  con- 
cealing from  the  operators  the  real  import  of  a  message ;  and  in 
such  cases  pains  will  be  taken  to  express  it  in  such  terms  that  only 
the  sender  and  the  receiver  shall  understand  it.  It  is  a  known  and 
common  method  of  correspondence  that,  by  previous  arrangement, 
certain  words  are  fixed  upon  to  represent  ideas  foreign  to  their 
proper  meaning,  or  that  arbitrary  signs  or  expressions  are  made 
use  of.  Not  only  is  this  true  in  the  case  of  business  correspondence, 
but  in  the  case  of  family  correspondence;  and  even  the  government 

>  The  fact  that  messages  bj  telegraph  may  be  unintelligible  to  all  bat  the  sender 
and  receiver  was  recognised  in  Rittenhouse  v.  Independent  Line,  ^c,  1  Daly  474; 
8.  0.  on  appeal,  44  N.  Y.  463.  The  operator  must  receive  and  send  messages  as 
they  are  delivered  to  him,  whether  he  understands  them  or  not,  and  is  liable  for 
errors  if  he  does  not.     Ibid. 
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makes  use  of  a  cipher  where  secrecy  is  important.  When  a  cipher 
is  employed,  the  discovery  of  the  key  will  enable  one  to  read  it 
with  accuracy;  but  a  mistake  in  any  one  particular  might  be 
fatally  misleading.  But  where  the  message  is  written  out,  with 
only  the  substitution  of  one  or  more  arbitrary  terms,  to  conceal 
the  nature  of  the  negotiation,  or  the  subject  of  the  communication, 
it  may  not  only  be  misleading  on  its  face,  but  there  may  be  no 
possibility  of  arriving  at  the  proper  meaning  without  the  explana- 
tion of  the  parties  themselves.  It  will  be  remembered  that  the 
immense  correspondence  by  which  the  national  loans  were  eifected 
was  conducted  by  the  use  of  arbitrary  symbols.  What  was  done 
on  a  large  scale  then  is  done  by  many  business  men,  on  a  smaller 
scale,  in  their  correspondence  with  agents  and  factors.  To  open 
this  to  the  public  is  not  only  to  subject  the  parties  to  all  the  an- 
noyances, and  expose  them  to  all  the  risks,  which  must  follow  from 
seizing  correspondence  in  the  mail,  but  also  to  the  dangers  which 
must  come  from  misconceiving  an  intent  which  has  purposely  been 
concealed. 

Telegraphic  communication,  if  not  inviolable,  offers  a  perpetual 
temptation  to  malice.  A  legislative  committee  may  employ  the 
power  of  calling  for  it  to  blacken  the  reputation  of  an  opponent ; 
a  business  rival  may  be  annoyed  and  perhaps  seriously  com- 
promised by  means  of  it ;  a  &mily  feud  may  be  avenged  or  quick- 
ened by  bringing  out  confidential  messages,  and  so  on.  All  that 
is  requisite  is  a  suit,  and  a  magistrate  not  over-nice  respecting  the 
dbility  of  evidence,  and  the  messages  are  always  at  hand, 
to  be  called  for.  To  get  letters,  it  might  be  necessary  to 
resort  to  stratagem,  and  perhaps  to  violence.  It  is  idle  to  say 
that  these  are  merely  fanciful  and  wholly  improbable  cases;  they 
may  occur  at  any  time  when  the  interest  or  the  malice  of  others  is 
sufficiently  powerful  to  instigate  proceedings  which  in  law  are 
baseless.  Even  the  judge  may  not  be  able  to  protect  the  party 
whose  communications  mischief  or  malice  would  drag  before  the 
public ;  for,  as  Mr.  Justice  Maulk  observed,  in  a  case  where  an 
attempt  was  made  to  require  an  attorney  to  produce  the  title-deed 
of  a  third  person,  if  the  judge  were  to  decide  that  it  was  not  a 
proper  instrument  of  evidence,  "His  decision  might  be  made  the 
subject  of  an  argument  in  open  court,  by  bill  of  exceptions ;  and 
thus  the  contents  of  the  deed  might  be  communicated  to  all  the 
world."    Volant  v.  /%er,  10  C.  B.  281,  285.    In  that  manner  the 
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mischief  would  be  accomplished,  whether  the  writing  was  or  was 
not  received  in  evidence. 

The  common  law  required  an  attorney  to  preserve  an  honorable 
secrecy  respecting  the  communications  made  to  him  by  his  client ; 
and  this  secrecy  not  even  the  process  of  the  courts  was  suffered  to 
unlock.  The  rule  was  based  on  an  unquestioned  principle  of  pub- 
lic policy,  which  invited  clients  to  the  freest  possible  communica- 
tion respecting  their  affairs  with  the  counsel  called  in  to  advise 
respecting  them.  The  tendency  of  modern  decisions  has  been  to 
extend  rather  than  to  narrow  the  rule,  from  a  conviction  that  though 
sometimes  the  cause  of  justice  might  be  advanced  by  compelling 
disclosures,  the  evils  that  would  result  would  greatly  overbalance 
the  possible  advantages :  Foster  v.  Ball^  12  Pick.  89 ;  Oromach 
v.  Heaihcotey  2  Brod.  &  B.  4 ;  Regnell  v.  Sprye^  10  Beav.  51 ; 
Greenoxigh  v.  Gaakelly  1  Myl.  &  K.  98 ;  Moore  v.  Brai/y  10  Penn. 
St.  519. 

Vice- Chancellor  Knight  Bruce  has  said  with  great  force  in 
one  case  that  "  truth,  like  all  other  good  things,  may  be  loved 
unwisely,  may  be  pursued  too  keenly,  may  cost  too  much.  And 
surely  the  meanness  and  the  mischief  of  prying  into  a  man's  con- 
fidential consultations  with  his  legal  adviser,  the  general  evil  of 
infusing  reserve  and  dissimulation,  uneasiness,  and  suspicion,  and 
fear,  into  those  communications  which  must  take  place,  and  which, 
unless  in  a  condition  of  perfect  security,  must  take  place  uselessly 
or  worse,  are  too  great  a  price  to  pay  for  truth  itself:"  Pearse  v. 
Pearae,  11  Jur.  52,  54.  The  learned  Vice-Chancellor's  condem- 
nation of  enforced  disclosures  would  probably  have  been  made  still 
more  emphatic  and  pointed  if  the  case  were  such  that  what  was 
disclosed  would  tend  rather  to  lead  away  from  the  truth  than  to 
lead  toward  it.  That  the  common  law  did  not  in  like  manner  pro- 
tect communications  to  medical  and  spiritual  advisers  has  long  been 
felt  as  a  reproach,  and  legislation  in  recent  years  has  removed  this 
reproach  in  some  states.  Will  it  be  said  if  by  statute  a  clergj^man 
is  forbidden  to  disclose  the  secrets  imparted  to  him  for  the  purpose 
of  obtaining  spiritual  advice  and  direction,  that  nevertheless  a  jus- 
tice of  the  peace  or  judge  may  compel  the  disclosure  ?  If  so,  are 
we  not  entitled  to  be  told  whence  comes  this  power  to  dispense  with 
the  laws?  It  is  not  a  power  commonly  supposed  to  exist  in  any 
department  of  the  government,  and  if  asserted,  clear  warrant  ought 
to  be  shown  for  it.     Especially  ought  that  to  be  the  case,  when. 
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i^parentlj)  it  would  antagonize  and  defeat  the  very  purpose  for 
wldch  the  law  was  enacted. 

It  was  conceded  at  the  outset  that  there  are  cases  in  which  tele- 
grams are  proper  instruments  of  evidence,  as  private  letters  would 
be  under  like  circumstances.  Contracts  are  made  by  this  species 
of  correspondence,  notices  are  given,  orders  are  sent  and  informa- 
tion conveyed,  and  wherever  either  of  the  parties  may  have  an  in- 
terest in  showing  the  facts,  no  one  questions  the  right  to  use  the 
telegrams  for  the  purpose.  But  this  is  simply  using  their  own 
documents,  and  contravenes  no  policy  of  the  law.  No  doubt  the 
telegraph  may  be  used  for  the  purposes  of  defamation ;  and  in  that 
case  the  dispatch  may  be  produced  as  evidence  by  the  receiver : 
Williamson  7.  Freer,  Law  Rep.  9  C.  P.  893. 

No  one  disputes  the  law  of  these  cases ;  it  is  plain  enough.  What 
is  disputed  is,  the  right  to  compel  the  telegraph  authorities  to  pro- 
duce private  messages  which,  by  the  course  of  the  business  are 
necessarily  left  in  their  possession,  but  under  a  confidence  imposed 
by  the  law.  If  the  operator  can  be  compelled  to  produce  them, 
then  on  the  same  reasons  a  postmaster  may  be  brought  into  court 
and  compelled  to  produce  the  undelivered  postal  cards  for  examina- 
tion, though  the  law  of  Congress  forbids  his  exhibiting  them.  And 
why  may  not  a  justice  of  the  peace,  or  a  legislative  committee,  com- 
pel a  man's  servant,  left  in  temporary  possession  of  his  letters  and 
diaries,  to  produce  them  for  the  examination  of  his  enemies,  and  to 
furnish  the  reporters  of  daily  papers  with  sensational  literature  ? 
And  if  a  search  in  a  telegraph  office  and  a  seizure  of  a  man's  pri- 
vate correspondence  is  not  an  unreasonable  search  and  seizure,  on 
what  reasons  could  the  search  for  and  exposure  of  his  private  jour- 
nals be  held  to  be  an  invasion  of  his  constitutional  right  ? 

It  may  be  said  with  truth  that  postal  cards  in  the  post  office  are 
in  the  custody  of  the  law,  and  that  may  be  assigned  as  the  reason 
why  their  production  cannot  be  compelled.  This  is  true  also  of 
telegraphic  communication  in  England.  But  the  mere  fact  that 
they  are  in  the  custody  of  the  law  is  no  reason  whatever  for  de- 
clining to  require  their  production.  The  records  of  every  court 
are  in  the  custody  of  the  law,  and  so  is  every  enrolled  statute. 
They  cannot  be  taken  from  this  custody,  but  the  proper  custodian 
may  be  required  to  produce  them  as  evidence  whenever  the  cause 
of  justice  may  demand  it.  To  the  government  it  is  a  matter  of  in- 
difference whether  these  communications  shall  or  shall  not  be  dis- 
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closed,  except  as,  by  discouraging  the  correspondence  it  might  tend 
to  affect  injuriously  the  general  interests  of  society.  The  reasons 
against  disclosure  are  therefore  reasons  that  concern  individuals 
exclusively,  or  only  concern  the  government  as  the  disclosure  may 
tend  to  defeat  the  purposes  for  which  the  government  assumes  the 
transportation  and  control  of  correspondence. 

But,  it  is  said,  if  telegrams  may  not  be  called  for,  then  in  many 
cases  the  truth  may  not  be  reached ;  and  justice  requires  the  fullest 
disclosure  of  the  truth.  As  a  general  principle  that  is  correct;  but 
sages  of  the  law,  as  wise  as  any  now  living,  long  ago  determined 
tlfat  in  many  cases  a  full  revelation  of  the  truth  would  produce 
more  evils  than  it  could  possibly  prevent.  Every  case  of  privileged 
communication  rests  upon  that  ground ;  it  is  important  that  the 
truth  should  be  known,  but  it  is  more  important  that  a  confidence 
essential  in  the  particular  relation  should  not  be  violated.  A  wife 
may  know  that  her  husband  is  a  thief;  it  is  important  that  his  guilt 
should  be  proved ;  but  to  make  the  wife  a  witness  against  the  hus- 
band is  to  endanger  the  relation  on  which,  more  than  any  other, 
our  civilization  depends.  A  spy  is  sometimes  a  greater  public  pest 
than  a  thief,  and  often  a  man  might  be  more  injured  by  having 
what  he  has  innocently  written  or  received,  in  the  unreserved  con- 
fidence of  affection,  given  to  the  public,  than  he  would  be  by  being 
knocked  down  and  robbed.  Truth  is  important,  but  the  state  can- 
not afford  to  purchase  the  truth  at  the  expense  of  principles  on 
which  alone  a  peaceful  and  contented  society  may  repose. 

In  brief,  then,  the  doctrine  that  telegraph  authorities  may  be 
required  to  produce  private  messages,  on  the  application  of  third 
persons,  is  objected  to,  on  the  following  grounds : — 

1.  That  it  defeats  the  policy  of  the  law,  which  invites  free  com- 
munication, and  to  the  extent  that  it  may  discourage  correspond- 
ence, it  operates  as  a  restraint  upon  industry  and  enterprise,  and, 
what  is  of  equal  importance,  upon  intimate  social  and  family  cor- 
respondence. 

2.  It  violates  the  confidence  which  the  law  undertakes  to  render 
secure,  and  makes  the  promise  of  the  law  a  deception. 

8.  It  seeks  to  reach  a  species  of  evidence  which,  from  the  very 
course  of  the  business,  parties  are  interested  to  render  blind  and 
misleading,  and  which,  therefore,  must  often  present  us  with  error 
in  the  guise  of  truth,  under  circumstances  which  preclude  a  disco- 
very of  the  deception. 
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4.  It  renders  one  of  the  most  important  conveniences  of  modem 
life  susceptible  at  any  moment  of  being  used  as  an  instrument  of 
infinite  mischiefe  in  the  community.  It  is  not  necessary  to  enume- 
rate these  mischie&.  Any  one  can  picture  to  his  own  mind  what 
would  be  the  condition  of  things  in  any  neighborhood,  if  its  whole 
correspondence  were  exposed  to  the  public  gaze.  A  single  instance, 
in  which  the  veil  of  confidential  secrecy  is  thrust  aside,  will  intro- 
duce some  of  these  evils,  but  it  will  suggest  the  possibility  that 
any  moment  all  the  others  may  follow. 

T.  M.  C. 


RECENT    AMERICAN    DECISIONS. 

Supreme  Court  of  the  United  States. 

THOMAS  SNELL  bt  al.  v.  THE  ATLANTIC  FIRE  AND  MARINE 
INSURANCE  COMPANY. 

Courts  of  equity  hare  jarisdiction  to  relieve  against  mutual  mistakes  of  the  par- 
ties in  the  execution  of  written  contracts,  so  as  to  make  them  conform  to  the  real 
intention  of  the  parties. 

Sach  mistakes  maj  he  shown  hj  parol  eyidenoe,  but  in  all  such  cases  parol  evi- 
dence is  to  be  received  with  great  caution  :  and,  where  the  mistake  is  denied, 
should  never  be  made  the  foundation  of  a  decree  variant  from  the  written  contract, 
except  it  be  of  the  clearest  and  most  satisfactory  character. 

It  is  a  general  rule,  that  a  mere  mistake  of  law,  stripped  of  all  other  circum- 
stances, is  not  a  ground  for  reforming  a  written  contract  founded  on  such  mistake. 

When,  however,  the  mistake  has  arisen  from  a  misapprehension  of  a  rule  of 
law,  unaccompanied  by  any  negligence  on  the  part  of  the  party  seeking  relief,  or 
any  LicHms  in  discovering  and  alleging  the  mistake,  and  the  denial  of  relief  hy  re- 
forming the  contract  would  enable  the  other  party  to  obtain  an  unconscionable 
advantage,  a  court  of  equity — the  mistake  being  clearly  proved — will  reform  the 
instrument.  In  all  such  cases,  the  court  will  lay  hold  of  any  additional  circum- 
stances, fully  established,  which  will  justify  its  interposition,  and  prevent  marked 
injustice  being  done. 

A  policy  was  issued  to  a  partner  in  his  own  name  and  so  expressed  as  only  to 
cover  his  individual  interest  in  the  property,  but  he  had  effected  the  insurance  for 
his  firm  and  accepted  the  policy  on  the  assurance  of  the  insurer's  agent  that  the 
whole  partnership  interest  was  Covered  by  it.  Heid^  that  the  firm  were  entitled  to 
have  the  policy  reformed  in  equity. 

A  policy  of  insurance  against  loss  by  fire  contained  a  provision  that,  "  If  th^v 
situation  or  circumstances  affecting  the  risk  thereupon  [the  property]  ahall  be  so 
altered  or  changed,  either  by  change  of  occupancy  in  the  premises  insured  or  con- 
Uining  property  insured,  or  from  adjacent  exposure,  whereby  the  hazard  is  in- 
creased, and  the  assured  fail  to  notify  the  company ;  or  if  the  title  to  said  property 
shall  be  in  any  way  changed  ♦  ♦  ♦  in  every  such  case  the  risk  thereupon  shall 
cease  and  determine,  and  the  policy  be  null  and  void."  The  cotton  insured  was, 
at  the  time  the  insurance  was  taken  out,  guarded  by  Federal  soldiers,  and  was 
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subsequently,  but  without  lawful  authority,  seized  under  orders  of  Federal  officials, 
who  subsequently  retained  the  exclusive  control  and  custody  thereof,  ond  guarded 
the  same  till  the  time  of  the  loss  :  Held,  that  such  change  of  control  and  custody 
not  increasing  the  hazard,  nor  affecting  the  owner's  title  to  the  cotton,  he  was 
under  no  obligation  to  inform  (he  company  thereof ;  and,  that  his  failure  to  inform 
the  company  did  not  avoid  the  policy. 

This  was  a  suit  in  equity,  instituted  by  Thomas  Snell,  Samuel 
L.  Keith  and  Abner  Taylor,  partners  under  the  firm-name  of 
Snell,  Taylor  &  Co.,  to  reform  a  certain  policy  of  insurance  issued 
by  the  Atlantic  Fire  and  Marine  Insurance  Company  of  Providence, 
and  insuring  Samuel  L.  Keith,  from  December  6th  1865,  at  noon, 
to  January  7th  1866,  at  noon,  against  loss  or  damage  by  fire,  in 
the  sum  of  $8000,  on  220  bales  of  cotton,  described  as  "  stored  in 
open  shed  at  West  Point,  Miss. ;  loss,  if  any,  payable  to  Messrs. 
Keith,  Snell  &  Taylor." 

The  material  allegations  in  the  bill  were  as  follows :  That  said 
firm,  on  December  6th  1865,  were  the  owners  of  220  bales  of  cot- 
ton, worth  more  than  $50,000,  stored  at  West  Point,  Miss.,  await- 
ing transportation  to  some  northern  market ;  that  Keith  applied  in 
behalf  of  his  firm  to  Holmes  &  Bro.,  general  insurance  agents  at 
Chicago,  representing  several  companies,  including  the  defendant 
in  error,  to  procure  insurance  upon  all  the  cotton,  for  the  benefit 
of  the  firm,  in  the  sum  of  $49,500,  during  such  time  as  it  remained 
at  West  Point,  which  time  was  uncertain,  in  view  of  the  difiiculties 
of  transportation ;  that  Holmes  &  Bro.,  the  duly  accredited  and 
authorized  agents,  among  others,  of  the  defendant  company,  did 
agree  with  Keith,  acting  for  and  in  behalf  of  his  firm,  to  make, 
grant  and  secure  insurance  in  the  companies  by  them  represented, 
on  this  cotton,  in  the  sum  of  $49,500,  while  it  was  stored  at  West 
Point,  and  until  shipped  to  a  northern  market,  and  to  receive  a 
premium  of  one  per  cent,  on  the  total  amount  insured,  to  wit, 
$495,  which  sum  Keith  agreed  to  pay  Holmes  &  Bro.,  provided 
the  time  for  the  insurance  did  not  exceed  one  month,  but  to  have  a 
decreased  rate  if  the  time  exceeded  one  month,  .the  agreed  rate  to 
be  paid  by  Keith  when  the  cotton  was  removed  from  West  Point, 
when  the  extent  of  the  insurance  could  be  definitely  fixed ;  that  on 
the  6th  December  1865,  Holmes  &  Bro.,  with  intent  to  carry  this 
agreement  into  effect,  caused  to  be  made  several  policies  in  different 
companies,  among  them  the  policy  sued  on,  making  an  aggregate 
insurance  of  $49,500,  and,  after  the  loss  occurred,  notified  Keith 
to  pay,  and  he  did  pay,  the  sum  of  $495,  the  premium  on  the  whole 
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amount  insured,  $80  of  which  was  paid  to  and  received  by  the  de- 
fendant in  error,  for  and  on  account  of  his  firm,  and  in  pursuance 
of  the  agreement  with  Holmes  k  Bro. ;  that  the  policy  sued  on 
remained  in  the  possession  of  Holmes  &  Bro.  until  some  time  after 
the  loss ;  that  after  the  loss,  and  before  any  application  to  adjust 
the  same  was  made,  Holmes  &  Bro.,  with  the  intent  to  carry  out 
the  agreement  that  the  cotton  should  be  insured  until  its  shipment 
from  West  Point,  filled  up  the  policy,  so  that  by  the  terms  thereof 
the  insurance  extended  from  December  6th  1865  until  January  7th 
1866,  at  noon;  that  Keith  was  assured  by  Holmes  &  Bro.,  when 
the  insurance  was  taken,  that  it  was  not  necessary  that  the  policy 
should  state  in  terms  that  the  insurance  was  for,  and  on  account  of, 
Snell,  Taylor  &  Co.,  and  that  the  firm  would  be  as  fully  protected, 
and  the  loss  would  be  as  promptly  paid,  as  if  the  policy  had  ex- 
pressly stated  that  the  insurance  was  for  and  on  its  account ;  that, 
relying  upon  those  assurances,  and  ignorant  that,  by  the  terms  and 
legal  effect  of  the  terms  employed,  no  other  interest  in  the  cotton 
was  insured  except  his,  Keith  took  the  policy  into  his  possession,  in 
the  full  belief  that  it  covered  the  entire  interest  of  the  firm ;  that 
soon  thereafter,  upon  being  advised  to  the  contrary  by  his  attorney, 
he  demanded  of  the  insurance  agents  that  the  policy  be  corrected 
80  as  to  conform  to  the  real  contract  and  agreement,  but  Holmes  & 
Bro.  refused  to  correct  or  alter  the  same  in  any  way. 

The  prayer  of  the  bill  was  that  the  company  be  decreea  and 
ordered  to  correct  and  reform  the  policy  by  inserting  therein  the 
Btipulation  that  the  insurance  was  made  for  the  benefit  or  for  the 
account  of  Snell,  Taylor  &  Co.,  and  that  the  firm  have  a  decree 
for  the  sum  so  intended  to  be  insured  on  the  cotton. 

The  insurance  company  filed  an  answer,  embracing  certain 
grounds  of  defence,  which  sufficiently  appear  in  the  opinion. 

The  bill  upon  final  hearing  was  dismissed,  and  from  that  final 
order  this  appeal  is  prosecuted. 

The  opinion  of  the  court  was  delivered  by 

Hablan,  J. — 1.  We  are  satisfied  that  a  valid  contract  of  insur- 
ance was  entered  into,  on  the  6th  December  1865,  between  Keith, 
representing  Snell,  Taylor  &  Co.,  and  Holmes  &  Bro.,  representing 
the  defendant  and  other  insurance  companies,  and  we  entertain  no 
serious  doubt  as  to  its  terms  or  scope.  Although  there  is  some 
conflict  in  the  testimony  as  to  what  occurred  at  the  time  the  con- 
voi..  xxvn.^ii 
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tract  was  concluded,  it  is  shown,  to  our  entire  satisfaction,  not  only 
that  the  agreed  insurance  covered  the  220  bales  of  cotton,  but  that 
Holmes  &  Bro.,  with  knowledge  or  information  that  the  cotton  was 
owned  by  Snell,  Taylor  &  Co.,  and  not  by  Keith  individually, 
intended  to  insure,  and,  by  direct  statements,  induced  him  to  believe 
that  they  were  giving  insurance,  in  his  name,  upon  the  interest  of 
the  firm.  He  assented  to  the  insurance  being  so  taken  in  his 
name,  because  of  the  distinct  representation  and  agreement  that 
the  interest  of  his  firm  in  the  cotton  would  be  thereby  fully  pro- 
tected against  loss  by  fire  so  long  as  it  remained  at  West  Point. 
But  according  to  the  technical  import  of  the  words  employed  in 
the  policy,  which  the  company  subsequently  issued  and  delivered, 
only  Keith's  interest  in  the  cotton  is  insured.  Such  is  the  con- 
struction which  the  company  now  insists  should  be  put  upon  the 
policy  in  the  event  the  court  decides  there  was  a  binding  contract 
of  insurance.  The  fundamental  inquiry,  therefore,  is  whether 
Snell,  Taylor  &  Co.  are  entitled  to  have  the  policy  reformed  so  as 
to  cover  their  interest. 

We  have  before  us  a  contract  from  which,  by  mistake,  material 
stipulations  have  been  omitted,  whereby  the  true  intent  and  mean- 
ing of  the  parties  are  not  fully  or  accurately  expressed.  There  was 
a  definite,  concluded  agreement  as  to  insurance,  which,  in  point  of 
time,  preceded  the  preparation  and  delivery  of  the  policy,  and  this 
is  demonstrated  by  legal  and  exact  evidence,  which  removes  all 
doubt  as  to  the  sense  and  understanding  of  the  parties.  In  the 
attempt  to  embody  the  contract  in  a  written  agreement  there  has 
been  a  mutual  mistake,  caused  chiefly  by  that  contracting  party 
who  now  seeks  to  limit  the  insurance  to  an  interest  in  the  property 
less  than  that  agreed  to  be  insured.  The  written  agreement  did 
not  effect  that  which  the  parties  intended.  That  a  court  of  equity 
can  afford  relief  in  such  a  case  is,  we  think,  well  settled  by  the 
authorities.  In  Simpson  v.  Vaughan^  2  Atk.  33,  Lord  Hard- 
WICKE  said  that  a  mistake  waa  "  a  head  of  equity  on  which  the  court 
always  relieves."  In  Hankie  y.  Royal  Exchange^  1  Ves.  Sr.  318, 
the  bill  sought  to  reform  a  written  policy  after  loss  had  actually 
happened,  upon  the  ground  that  it  did  not  express  the  intent  of 
the  contracting  parties.  Lord  Hardwicke  said :  "No  doubt  but 
this  court  has  jurisdiction  to  relieve  in  respect  of  a  plain  mistake 
in  contracts  in  writing  as  well  as  against  frauds  in  contracts ;  so 
that  if  reduced  into  writing  contrary  to  the  intent  of  the  parties. 
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on  proper  proof,  that  would  be  rectified.**     In  Grillespie  v.  Moon^  2 
Johns.  Ch.  693,  Chanc.  Kent  examined  the  question  both  upon  prin- 
ciple and  authority,  and  said:  "  I  have  looked  into  most  if  not  all 
of  the  cases  in  this  branch  of  equity  jurisdiction,  and  it  appears  to 
me  established,  and  on  great  and  essential  grounds  of  justice,  that 
relief  can  be  had  against  any  deed  or  contract  in  writing  founded  in 
mistake  or  fraud.     The  mistake  may  be  shown  by  parol  proof,  and 
the  relief  granted  to  the  injured  party,  whether  he  sets  up  the  mis- 
take affirmatively  by  bill,  or  as  a  defence."     In  the  same  case  he 
said :    "  It   appears   to   be   the   steady  language   of  the  English 
chancery  for  the  last  seventy  years,  and  of  all  the   compilers  of 
the  doctrines  of  that  court,  that  a  party  may  be  admitted  to  show, 
by  parol  proof,  a  mistake,  as  well  as  fraud,  in  the  execution  of  a 
deed  or  other  writing.**    And  such  is  the  settled  law  of  this  court : 
Crrave%  v.  Boston  Mar.  Ins.  Co.y  2  Cra,pch  443 ;  Insurance  v.  Wil 
kinsoHj  13  Wall.  231;  Bradford  v.    Union  Bank,  13  How.  66; 
Heame  v.  Marine  Insurance  Co.^  20  Wall.  490,  496.     It  would 
be  a  serious  defect  in  the  jurisdiction  of  courts  of  equity  if  they 
did  not  have  the  power  to  grant  relief  against  mutual  mistakes  or 
fraud  in  the  execution  of  written  instruments.     Of  course  parol 
proof  in  all  such  cases  is  to  be  received  with  great  caution,  and 
where  the  mistake  is  denied,  should  never  be  made  the  foundation 
of  a  decree,  variant  from  the  written  contract,  except  it  be  of  the 
clearest  and   most  satisfactory  character.     Nor   should  relief  be 
granted  where  the  party  seeking  it  has  unreasonably  delayed  appli- 
cation for  redress,  or  where  the  circumstances  raise  the  presump- 
tion that  he  acquiesced  in  the  written  agreement,  after  becoming 
aware  of  the  mistake.  Hence,  in  Graves  v.  Boston  Mar.  Ins.  Co., 
2  Cranch  419,  this  court  declined  to  grant  relief  against  an  alleged 
mistake  in  the  execution  of  a  policy,  partly  because  the  plain tifi**s 
agent    had  possession  of  the  policy  long  enough  to   ascertain  its 
contents,  and  retained  it  several  months  before  alleging  any  mis- 
take in  its  reduction  to  writing.     But  no  such  state  of  case  exists 
here.      The  policy  in  question  was  retained  for  Keith  by  the  insur- 
ance agents.     It  was  not  surrendered  to  him,  and  he  did  not  see  it 
until  after  the  loss  had  happened.     Immediately  upon  being  ad- 
vised by  his  attorney  that  the  policy  as  written  did  not  cover  the 
interest  of  the  firm  in  the  cotton,  but  only  his  individual  interest, 
Keith  promptly  avowed  the  mistake,  and  asked  that  the  policy  be 
corrected  in  conformity  with  the  original  agreement.     There  was 
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no  such  acceptance  by  him  of  the  written  policy  as  would  justify 
the  inference  that  he  had  waived  any  rights  existing  under  the 
original  agreement,  or  had  conceded  that  instrument  to  be  a  cor- 
rect statement  of  the  contract  of  insurance. 

It  may  be  said  that  the  mistake  made  out  was  a  mistake  of  law, 
and,  therefore,  not  reformable  in  equity.  It  was  said  in  Sunt  v. 
JRovsmanier,  1  Peters  15,  to  be  the  general  rule  that  a  mistake  of 
law  is  not  a  ground  for  reforming  a  deed  founded  on  such  mistake, 
and  that  the  exceptions  to  the  rule  were  not  only  few  in  number, 
but  had  something  peculiar  in  their  character.  The  chief  justice, 
however,  was  careful  in  that  case  to  say  that  it  was  not  the  inten- 
tion of  the  court  "  to  lay  it  down,  that  there  may  not  be  cases  in 
which  a  court  of  equity  will  relieve  against  a  plain  mistake,  arising 
from  ignorance  of  law."  He  said  that  he  had  found  no  case  in  the 
books,  in  which  it  has  been  decided  that  a  plain  and  acknowledged 
mistake  in  law  was  beyond  the  reach  of  equity.  In  1  Story's  Eq. 
Jur.,  sec.  138,  e  and/,  Redfield's  edition,  the  author,  after  stating 
certain  qualifications  to  be  observed  in  granting  relief  upon  the 
ground  of  mistake  of  law,  says  that  "the  rule  that  an  admitted  or 
clearly  established  misapprehension  of  the  law  does  create  a  basis 
for  the  interference  of  courts  of  equity,  resting  on  discretion,  and 
to  be  exercised  only  in  the  most  unquestionable  and  flagrant  cases, 
is  certainly  more  in  consonance  with  the  best  considered  and  best 
reasoned  cases  upon  the  point,  both  English  and  American."  The 
same  author  says:  "We  trust  the  principle,  that  cases  may  and  do 
occur  where  courts  of  equity  feel  compelled  to  grant  relief,  upon 
the  mere  ground  of  the  misapprehension  of  a  clear  rule  of  law, 
which  has  so  long  maintained  its  standing  among  the  fundamental 
rules  of  equity  jurisprudence,  is  yet  destined  to  afford  the  basis  of 
many  wise  and  just  decrees,  without  infringing  the  general  rule 
that  mistake  of  law  is  presumptively  no  suflBcient  ground  of  equita- 
ble interference." 

In  the  case  under  consideration  the  alleged  mistake  is  proven  to 
the  entire  satisfaction  of  the  court.  It  is  equally  clear  that  the 
assent  of  Keith  to  the  insurance  being  made  in  his  name  was  su- 
perinduced by  the  representation  of  the  company's  agent,  that  in- 
surance, in  that  form,  would  fully  protect  the  interest  of  the  firm 
in  the  cotton.  Assuming,  as  we  must  from  the  evidence,  that  this 
representation  was  not  made  with  any  intention  to  mislead  or  entrap 
the  assured,  it  is,  however,  evident  that  Keith  relied  upon  that  repre- 


Digitized  by 


Google 


SNELL  p.  ATLANTIC  FIRE  &  MARINE  INS.  CO.  85 

sentation,  and,  not  unreasonably,  relied  also  upon  the  larger  expe- 
rience and  greater  knowledge  of  the  insurance  agents  in  all  mat- 
ters concerning  the  proper  mode  of  consummating,  by  written 
agreement,  contracts  of  insurance  according  to  the  understanding 
of  the  partie3.  He  trusted  the  insurance  agents  with  the  prepara- 
tion of  the  written  agreement,  which  should  correctly  express  the 
meaning  of  the  contracting  parties.  He  is  not  chargeable  with 
negligence  because  he  rested  in  the  belief  that  the  policy  would  be 
prepared  in  conformity  with  the  contract.  As  soon  as  he  had  a 
reasonable  opportunity  to  consult  counsel  he  discovered  the  mistake, 
and  insisted  upon  the  rights  secured  by  the  original  agreement.  A 
court  of  equity  could  not  deny  relief  under  such  circumstances, 
without  enabling  the  insurance  company  to  obtain  an  unconscion- 
able advantage  through  a  mistake  for  which  its  agents  were  chiefly 
responsible.  In  all  such  cases,  there  being  no  laches  on  the  part 
of  the  party  in  discovering  and  alleging  the  mistake,  equity  will  lay 
hold  of  any  additional  circumstances,  fully  established,  which  will 
justify  its  interposition  to  prevent  marked  injustice  being  done : 
Wheeler  v.  Smith,  9  How.  82. 

In  deciding,  therefore,  as  we  do,  that  the  complainants  are  enti- 
tled to  have  the  policy  reformed  in  accordance  with  the  original 
agreement,  it  is  not  perceived  that  we  enlarge  or  depart,  in  any  just 
sense,  from  the  general  and  salutary  rule  that  a  mere  mistake  of 
law,  stripped  of  all  other  circumstances,  constitutes  no  ground  for 
the  reformation  of  written  contracts. 

We  have  not  overlooked,  in  this  connection,  that  portion  of  the 
evidence  which  shows  that  Holmes  &  Bro.,  when  advising  the  com- 
pany by  letter,  of  the  contract  of  insurance,  stated  in  a  postscript 
that  the  insurance  would  be  for  a  few  days  only.  The  oflScers  of 
the  company  testify  that  they  would  not  have  permitted  the  con- 
tract to  stand,  but  would  have  promptly  cancelled  the  policy,  had 
they  not  supposed  the  insurance  would  last  but  a  few  days.  It 
was  doubtless  the  belief  of  Keith,  which  he  expressed  to  the  insur- 
ance agents,  that  the  cotton  would  remain  at  West  Point  for  a  few 
days  only.  The  evidence  shows  that  he  had  reasonable  ground 
for  such  belief.  But  he  seems  to  have  guarded  against  disappoint- 
ment in  that  respect  by  having  it  distinctly  agreed  that  the  insur- 
ance should  last  until  transportation  could  be  obtained,  and  the 
cotton  shipped  from  West  Point.  That  Holmes  &  Bro.  so  under- 
stood the  agreement  is  evident  from  their  letter  of  December  Gth 
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1865,  to  the  secretary  of  the  defendant  company,  in  which  they 
state  that  they  had  taken  insurance  "on  220  bales  of  cotton  stoied 
in  open  shed  at  West  Point,  Miss.,  said  cotton  to  remain  insured 
from  above  date  till  time  of  shipment.'*  It  is  true  that  the  response 
of  the  secretary  shows  that  the  company  did  not  approve  of  such 
character  of  risks,  but  they  did  not  repudiate  the  contract  or  require 
it  to  be  cancelled,  and  only  enjoined  upon  their  agents  "  to  decline 
such  business  in  future."  The  act  of  the  agents  in  filling  up  the 
blanks  in  the  policy  after  the  loss  had  occurred  was  manifestly  in 
consummation  of  the  original  contract  of  insurance. 

But  independent  of  the  issue  in  the  pleadings,  as  to  the  mistake 
in  reducing  the  contract  to  writing,  the  company  defends  the  action 
and  denies  its  liability,  upon  several  grounds,  which  must  now  be 
considered. 

2.  The  answer  alleges  that  at  the  time,  and  prior  to  the  alleged 
verbal  contract  of  insurance,  the  cotton  referred  to  in  the  bill  was 
guarded,  night  and  day,  by  soldiers  of  the  United  States,  the  shed 
in  which  the  cotton  was  stored  being  occupied  by  such  soldiers, 
who  were  in  the  habit  of  sleeping  and  eatitig  their  meals  upon  the 
cotton,  and  smoking  and  otherwise  using  fire  upon  and  in  its  imme- 
diate vicinity  ;  that  those  facts  were  material  to  the  risk,  and  would, 
or  might  have  influenced  Holmes  &  Bro.  and  the  company  in  tak- 
ing the  insurance,  or  in  regard  to  the  rate  of  premium  to  be 
charged,  and  that  such  facts,  although  well  known  to  Keith  when 
he  applied  for  insurance,  were  not  communicated  by  him  to  Holmes 
&  Bro.,  or  to  the  company,  but  were  concealed,  whereby  the  con- 
tract of  insurance,  whether  reduced  to  writing  correctly  or  not, 
became,  and  was  void. 

The  evidence  does  not  authorize  a  defence  upon  such  grounds. 
The  proof  does  not  justify  the  belief  that  Keith,  when  applying  for 
insurance,  withheld  any  fact  known  to  him  and  material  to  the 
risk.  By  the  terms  of  the  policy  he  was  under  an  obligation  to 
make  a  just,  full  and  true  exposition  of  all  the  facts  and  circum- 
stances in  regard  to  the  condition,  situation,  value  and  risk  of  the 
property  insured,  so  far  as  the  same  were  known  to  him,  and  were 
material  to  the  risk.  The  same  clause  of  the  policy  provides  that 
the  risk  shall  cease,  and  the  policy  become  null  and  void,  "if  any 
material  fact  or  circumstance  shall  not  have  been  fairly  repre- 
sented.*' This  language  must,  of  course,  be  construed  in  connec- 
tion with  the  preceding  words  of  the  same  clause.     We  find   no 
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evidence  in  the  record  showing  that  Keith  did  not  fairly  represent 
every  material  fact  known  to  him.  Rawley,  who  was  within  hear- 
ing of  the  conversation  between  Keith  and  Edgar  Holmes  (the 
active  manager  of  the  business  of  Holmes  &  Bro.),  says,  that  while 
he  cannot  recall  the  language  used,  he  is  "  positive  that  Keith 
explained  the  character  of  the  risk.  *  *  *  I  know  Keith  described 
the  character  of  the  risk  fully."  When  Keith  applied  to  Edgar 
Holmes  for  the  insurance,  the  latter  asked  him  how  the  cotton  was 
stored.  He  replied  that  it  was  "  stored  in  an  open  shed."  Holmes 
then  said  to  him  that  he  did  not  like  the  manner  in  'which  it  was 
stored,  and  Keith  replied :  "  The  cotton  was  guarded  day  and 
night."  Thus  were  Holmes  &  Bro.  notified  of  its  exact  condition 
and  situation.  The  information  that  the  cotton  was  guarded  day 
and  night,  indicated  that  there  was  something  in  the  surrounding 
circumstances  which  made  a  guard  necessary  for  its  safety.  Indeed, 
if  it  was  to  remain,  while  under  insurance,  in  an  open  shed,  and 
at  a  point  remote  from  the  company's  place  of  business,  it  wa^ 
clearly  in  the  interest  of  the  insurer  to  have  it  guarded  day  and 
night.  But  it  is  said  that  the  habits  of  the  guard  were  such,  at 
the  time  of  the  insurance,  as  to  endanger  its  safety.  If  this  were 
clearly  proven,  the  evidence  furnishes  no  ground  for  imputing  to 
Keith,  or  Snell,  or  Taylor,  knowledge  of  any  habitual  carelessness 
or  misconduct  upon  the  part  of  the  guard,  which  increased  the  dan- 
ger of  the  cotton  being  burned. 

3.  The  answer  further  alleges  that  on  the  8th  December  1865, 
whatever  cotton  there  was  in  the  shed  at  West  Point,  belonging  to 
the  complainants,  was  seized  by  the  United  States  government,  or  by 
its  oflScers,  under  its  orders  and  direction,  excluding  complainants 
thereafter  from  all  possession  and  control  over  the  cotton,  and  that 
such  seizure  and  exclusion  from  possession  and  control  were  main- 
tained until  the  cotton  was  burned ;  that  after  such  seizure  the 
shed  passed  to  the  exclusive  possession  of  soldiers  of  the  United 
States,  who  were  in  the  habit  of  using  the  same  for  military  de- 
fence, of  sleeping  and  eating  therein,  and  of  smoking  and  otherwise 
using  fire  upon  and  in  its  immediate  vicinity ;  that  at  the  time  of 
the  alleged  verbal  contract  of  insurance,  large  quantities  of  loose 
cotton  were  lying  under  the  flooring  of  the  shed,  which  consisted 
of  loose  boards,  and  immediately  under  the  cotton  stored  in  the 
shed,  whereby  the  risk  of  fire  was  greatly  increased ;  that  these 
fisu^ts  were,  each  and  all  of  them,  material  to  the  risk,  and  would  or 
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might  have  influenced  the  judgment  of  Holmes  &  Co.  and  of  the 
company,  in  regard  to  the  continuing  thereof,  or  in  regard  to  the 
rate  of  premium  therefor ;  that  these  facts  were  known  to  Taylor 
on  the  8th  December  18G5,  and  in  ample  time  before  the  fire  to 
have  communicated  the  same,  and  suflSciently  long  before  to  have 
enabled  the  defendant  to  cancel  the  policy  and  give  complainants 
ample  notice  thereof;  that  by  reason  of  the  concealment  of  these 
facts  by  Taylor  from  the  company  and  its  agents,  the  policy  became 
and  was  wholly  void. 

This  defence  is  doubtless  based  upon  that  clause  which  declares 
that  "if  the  situation  or  circumstances  affecting  the  risk  thereupon 
(the  property)  shall  be  so  altered  and  changed,  either  by  change  of 
occupancy  in  the  premises  insured,  or  containing  property  insured, 
or  from  adjacent  exposure,  whereby  the  hazard  is  increased,  and  the 
assured  fail  to  notify  the  company,  or  if  the  title  to  said  property 
shall  be  in  any  way  changed,  *  ♦  *  in  every  such  case  the  risk 
thereupon  shall  cease  and  determine,  and  the  policy  be  null  and 
void." 

It  will  be  observed  that  no  alteration  or  change  in  the  occupancy 
of  the  premises  containing  the  insured  property  avoids  the  policy, 
in  the  absence  of  notice  to  the  insurer,  unless  it  be  such  alteration 
or  change  as  increased  the  hazard.  We  have  already  seen  that  the 
company's  agents  were  informed,  when  the  contract  was  made,  that 
the  cotton  was  guarded  by  day  and  by  night.  There  was  no  change 
in  the  character  of  the  guard,  except  that  prior  to  December  8th 
1865,  it  was  guarded  by  Federal  soldiers,  as  a  personal  favor  to 
Taylor,  while  after  that  date  it  was  guarded  by  the  same  soldiers 
under  an  order  from  Federal  officers  for  the  seizure  of  the  cotton. 
There  is  some  evidence  that  the  soldiers  were,  at  times,  negligent 
and  careless,  but  we  are  not  satisfied  that  their  conduct  in  and 
about  the  property  was  such  as  to  increase  the  hazard.  The  strong 
presumption  is  that,  in  view  of  the  peculiar  condition  of  public  sen- 
timent at  West  Point  and  its  vicinity,  against  Taylor  and  others 
who  had  been  officially  connected  with  the  seizure  and  collection  of 
cotton,  under  treasury  regulations,  the  presence  of  Federal  soldiers 
largely  decreased,  rather  than  increased,  the  hazard,  and  was,  there- 
fore, for  the  benefit  of  all  parties  interested  in  its  preservation. 
We  attach  no  weight  to  its  seizure,  under  orders  of  Federal  offi- 
cers, as,  in  and  of  itself,  affecting  the  rights  of  the  assured.  It 
appears  satisfactorily  from  the  evidence  that  it  had  been  purchased 
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by  Taylor  for  the  firm  of  which  he  was  a  member,  and  with  money 
furnished  for  that  purpose  by  the  firm.  It  does  not  appear  that 
any  of  the  cotton  claimed  by  him  for  the  firm,  did,  in  fact,  belong 
to  the  United  States,  or  that  it  had  become  forfeited  to  the  United 
States  by  reason  of  his  violation  of  the  laws  of  the  United  States, 
or  of  treasury  regulations  made  in  pursuance  of  such  laws.  Nor 
does  it  appear  that  he  caused  or  promoted  its  seizure  by  ofiicers  of 
the  United  States.  So  far  as  the  record  shows,  it  was  an  unau- 
thorized seizure  of  the  private  property  of  the  citizen,  caused  by 
the  personal  hostility  towards  Taylor  of  one  who  had  himself  been 
suspended  from  his  position  as  a  treasury  cotton  agent,  through  the 
influence  or  machinations,  as  he  suspected  or  believed,  of  Taylor. 
If,  as  alleged,  the  cotton,  upon  its  seizure,  passed  from  the  control 
of  the  owner  to  the  exclusive  possession  and  control,  for  the  time, 
of  Federal  oflScers,  such  change  of  control  and  possession  did  not, 
by  the  terms  of  the  policy,  impose  upon  the  insured  the  duty  of 
communicating  to  the  company  the  fact  of  such  change.  It  was 
only  when  the  change  in  the  surrounding  circumstances  increased 
the  hazard  that  the  assured  was,  by  the  terms  of  the  policy,  under 
an  obligation  to  inform  the  company  thereof.  If  the  seizure  of  the 
cotton  had  involved  a  change  in  the  title  to  the  property,  then  the 
company  could  have  elected  to  avoid  the  policy,  since  it  contains 
express  stipulations  to  that  efiect.  But,  as  already  said,  the  record 
furnishes  no  evidence  of  any  change  in  title,  but  only  a  change  of 
possession  and  control,  without  the  assent,  and,  perhaps,  beyond  the 
power  of  the  owner  to  prevent,  and  which  does  not  clearly  appear 
to  have  increased  the  hazard. 

4.  We  come  now  to  the  only  remaining  question  which  it  seems 
necessary  to  consider,  viz.,  the  quantity  of  cotton  in  the  shed,  be- 
longing to  Snell,  Taylor  &  Co.,  at  the  time  of  the  fire.  *  *  * 

[Here  the  judge  reviewed  the  evidence  upon  the  question  of  fact, 
not  of  any  general  interest.] 

The  decree  of  the  court  below  is  reversed,  with  directions  to  enter 
a  final  decree  in  conformity  with  this  opinion. 

The  general  maxim  that  i^orance  or  upon  the  game  footing  as  mistakes  of 

mistake  of  the  law  is  no  excuse,  either  fact:    Haven  v.   Foster,  9  Pick.    130; 

for  a  breach,  or  for  an  omission  of  duty,  Kenny  v.  Clarkson^  I  John.  385  ;  McCor- 

18  well  settled,  both  at  law  and  in  equity,  wick  v.  Garmtt^  5  DeG.,  M.  &  G.  278. 

The  maxim  does  not,  however,  apply  to  It  was  said  also,  by  Lord  Westbury, 

the  laws  of  another  state  or  country,  in  Cooper  v.  Phihbsy  L.  R.  2  H.  L.  170, 

mistakes  as  to  the  laws  of  which  stand  that   the   maxim    applies   only   to  the 
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general  law  of  the  country,  and  not  to 
mere  private  rij;ht,  e,  g.  title  to  property ; 
and  that  private  right  of  ownership  is 
a  matter  of  fact ;  a  distinction  which 
will  be  again  referred  to  farther  on. 
Although,  however,  the  authorities  gen- 
erally lay  down  the  rule,  that,  where 
there  has  been  a  full  knowledge  of  all 
the  facts,  equity  will  not  relieve  against 
mere  mistakes  in  matters  of  law  (1 
Story's  Eq.  Jur.  H  113,  116;  Snell's 
Eq.  *(4th  ed.)  428  ;  Willard's  Eq.  Jur. 
*60),  there  are  certain  exceptional 
cases,  and  the  true  boundaries  of  the 
rule  in  equity  seem  involved  in  consid- 
erable doubt.  The  rule  is  laid  down  by 
Judge  Story  (1  Eq.  Jur.  J  116),  that 
''Agreements  made  and  acts  done  under 
a  mistake  of  law  are  (if  not  otherwise 
objectionable)  generally  held  valid  and 
obligatory ;"  **  that  a  mistake  of  law  is 
not  ground  for  reforming  a  deed  founded 
on  such  mistake.  And,  whatever  ex- 
ceptions there  may  be  to  this  rule,  they 
are  not  only  few  in  number,  but  they 
will  be  found  to  have  something  pe- 
culiar in  their  character,  and  to  involve 
other  elements  of  decision."  See,  also, 
1  Story's  Eq.  Jur.  ?  137  ;  Willard's 
Eq.  Jur.  ♦eO;  Hurd  v.  H(ill,\2  Wise. 
124  ;  Jordan  v.  Sevens,  51  Me.  81. 

The  cases  usually  mentioned  as  ex- 
ceptions are : 

( I )  Where  a  party  has  acted  under  a 
misconception  as  to,  or  ignorance  of, 
his  title  to  the  property,  respecting 
which  some  agreement  has  been  made, 
or  conveyance  executed,  as  to  which, 
so  far  as  concerns  mistakes  of  law, 
Judge  Story  remarks  :  **That  many, 
although  not  all  of  the  cases,  will  be 
found  to  have  turned,  not  upon  the  con- 
sideration of  a  mere  mistake  of  law, 
stripped  of  all  other  circumstances,  but 
upon  nn  admixture  of  other  ingredients 
going  to  establish  misrepresentation, 
imposition,  undue  confidence,  undue  in- 
fluence, mental  imbecility,  or  that  sort 
,  of  surprise  which  equity  uniformly  re- 
gards as  a  just  foundation  for  relief :  " 


1  Story's  Eq.  Jur.  J  120.  See,  also, 
Wheien'a  Appeal,  70  Penn.  St.  410, 
427. 

Under  this  head  comes  the  doctrine, 
that,  where  a  party,  acting  in  ignorance 
of  a  plain  and  settled  principle  of  law,  is 
induced  to  give  up  a  portion  of  his  un- 
disputed property  to  another,  under  the 
name  of  a  compromise,  equity  will  re- 
lieve him  from  the  effects  of  his  mistake : 
1  Story's  Eq.  Jur.  J  121  ;  Freeman  y. 
Curiisy  51  Me.  140.  See  also  Willard's 
Eq.  Jur.  (Potter's  ed.)  *68;  as  to  which 
Judge  Story's  explanation  is,  that, 
where  the  party  acts  upon  the  misap- 
prehension that  he  has  no  title  at  all  to 
the  property,  it  seems  to  involve  in 
some  measure  a  mistake  of  fact  of  own- 
ership, arising  from  a  mistake  of  law ; 
(see  also  Cooper  v.  Phibbs,  supra  ;  />««- 
man  v.  Curtis,  supra)  ;  and  that  the  case 
of  a  mistake  of  a  plain  and  understood 
rule  of  property  might  well  give  rise  to 
a  presumption  that  there  has  been  some 
undue  influence,  imposition,  mental  im- 
becility, surprise,  or  confldence  abused, 
in  which  case  the  mistake  of  law  is  not 
the  foundation  of  relief,  but  only  the 
medium  of  proof  to  establish  some 
other  proper  ground  of  relief :  1  Story's 
Eq.  Jur.  g§  122,  128,  130;  Snell's  Eq. 
(4th  ed.)  429.  The  first  explanation 
seems  unsatisfactory,  and  concerning  it 
Judge  Redfield  has  well  said :  (1 
Story's  Eq.  Jur.  (Redfield's  ed.)  §  ISO 
note,  i  138  a),  that  **the  idea  of  there 
existing  in  this  class  of  cases  a  mistake 
of  fact  as  well  as  of  law,  might,  per- 
haps with  equal  force  apply  to  all  casee 
of  mistake  of  law.  The  true  state  of 
the  law  is  always  a  fact.  *  ♦  *  ♦  In 
regard  to  the  law  of  the  place  of  the 
forum,  both  the  court  and  the  parties 
are  presumed  to  know  it,  and  are  bound 
to  take  notice  of  it.  It  is  rather  upon 
this  ground,  we  apprehend,  that  courts 
of  equity  decline  to  interfere  and  grant 
relief  upon  the  basis  of  alleged  mistakes 
of  the  law  of  the  forum,  than  because 
there  is  any  inherent  difference  between 
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a  l»na  fide  misapprehension  of  law  and 
of  fact,  or  between  the  mistake  of  the 
law  of  the  forum  and  that  of  a  foreign 
state.  ♦  ♦  ♦  The  distinction  between 
mistakes  of  law  and  of  fact,  so  far  as 
equitable  relief  is  concerned,  is  one  of 
policy  rather  than  principle."  See  Jor- 
dan V.  Stwens^  51  Me.  80.  It  may  also 
heobsenred  of  the  first  of  Judge  Story's 
explanations,  above  quoted,  that,  if  al- 
lowed its  proper  latitude,  it  would,  as 
it  seems,  annihilate  all  distinction  be- 
tween mistakes  of  law  and  of  fact. 

The  cases  upon  this  point  har^  also, 
been  attempted  to  be  reconciled  upon  the 
distinction,  before  alluded  to,  between 
the  word^u^  as  used  to  indicate  general 
law,  and  the  same  word  as  employed  to 
denote  private  right,  a  mistake  as  to 
the  general  law  being  irremediable  in 
equity,  while  a  mistake  in  regard  to  in- 
dividual rights  may,  it  is  said,  under 
certain  circumstances  be  redressed : 
Cooper  V.  Phibbsy  supra  ;  Bisp.  Eq.  (2d 
ed.)  sect.  187.  Whatever  may  be  the 
explanation  of  the  before  stated  doctrine 
as  to  compromises,  the  exception  itself 
seems  settled  upon  authority  :  Naylor  v. 
Winch^  1  Sim.  &  Stu.  555 ;  Jones  v. 
Monroe^  32  Geo.  188  ;  Freeman,  v.  Cur- 
tiSf  supra;  1  Story's  Eq.  Jur.  J  121. 

(S)  Another  apparent  exception  is 
where,  through  ignorance  or  mistake  of 
the  law  as  to  the  proper  mode  of  fram- 
ing the  instrument,  there  has  been  a 
defective  execution  of  the  intent  of  the 
parties,  in  which  case  equity  will  grant 
relief:  1  Story's  Equity  Jur.  §136; 
Pitcher  r,  Hennessey,  48  N.  Y.  424  ; 
Maker  r.  Hibemia  Ins,  Co.,  67  Id.  283 ; 
Sparks  T.  Piamanf  51  Miss.  511  ;  Long- 
hurst  T.  Star  Ins.  Co.,  19  Iowa  364  ; 
PickeU  T.  Merchants'  Nat.  Bank,  32 
Ark.  346 ;  Runt  v.  Rousmaniere,  1  Pet. 
13  ;  Slover  r.  Poole,  67  Me.  217,  223  ; 
Adams  r.  Stevens,  49  Id.  362 ;  Wood- 
bury  Savings  Bank  v.  Charter  Oak  Ins, 
Co,,  31  Conn.  517  ;  Oliver  r.  Mul.  Com, 
Ins.  Co.,  2  Curt.  C.  C.  277  ;  L^trkins  y. 
Biddlcy  81  Ala.  258  ;  Evants  v.  Strode, 


U  Ohio  480;  Stockbridge  Iron  Co.  t. 
Hudson  Iron  Co,,  107  Mass.  290  ;  Beards- 
ley  V.  Knight,  10  Verm.  185  ;  Green  v. 
Morris,  ^/?.,  Railroad,  12  N.  J.  Eq.  165  ; 
Canedy  v.  Marcy,  13  Gray  373  ;  Champ- 
lin  Y.  Laytin,  1  Edw.  Ch.  467  ;  8.  c. 
6  Paige  189  ;  18  Wend.  407.  See,  also, 
Cockerell  v.  Cholmeley,  1  Russ.  &  Myl. 
418  ;  State  v.  Paup,  13  Ark.  129. 

Subject   to   the   above  exceptions,  it 
may  perhaps  be  considered  a\8ettled  by 
authority  th^t  a  mere  mistake  in  matter 
of  general  law  (as  distinguished  from 
private  right),  stripped  of  all  other  cir- 
cumstances, is  not  ground  for  reforming 
a  written  contract  founded  on  such  mis- 
take :    1   Story's  Eq.   Jur.   (Redfield's 
ed.)|§113,   I SS-]3Sb;  Bank  of  United 
States  V.  Daniel,   1?  Pet.   32,    55,    56; 
Stover  V.  Poole,  67  Me.  217  ;    Ghnn  v. 
Statler,  42    Iowa    107.     Judge    Stort 
states  (1    Equity  Jur.    J  138)   that  the 
present   disposition  of  courts  of  equity 
is  to  narrow  rather  than  to  enlarge  the 
operation  of  the  exception.     See,  also, 
Snell's    Eq.    (4th   ed.)    428,    429;     1 
Story's   Equity  Jur.    §120;  Wiilard's 
Eq.  Jur.  *60,    64.     Judge   Rbdfiuld 
seems  to  favor  a  more  liberal   view — 
though  he  is  not  very  definite  in  stating 
the  limits   of   the    exceptions ;    see    1 
Story's  Eq.  Jur.  (Redfield's  ed.)  I38a- 
138  / — and  sums  up  the  principles  ap- 
plicable to  mistakes  in  law  by  stating 
that  **  where  the  mistake  is  of  so  funda- 
mental a  nature  that  the   minds  of  the 
parties  have  never  in  fact  met,  or  where 
an  unconscionable  advantage  has  been 
gained  by  mere  mistake  or  misapprehen- 
sion, and  there  was  no  gross  negligence 
on  the  part  of  the   plaintiff,  either   in 
falling:  into  the  error,  or  in  not  sooner 
claiming  redress,    and   no   intervening 
right*?   have   accrued,   and    the    parties 
may  still  be  placed  in  statu  quo,  equity 
will  interfere  in  its  discretion  to  prevent 
intolerable  injustice."     See,  also,  Sto- 
ver V.    Pooh,  67   Me.  217,  223.     The 
above    mny  prohnbly   be  considered  as 
definite  a  statement  of  the  law  upon  the 
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sabject  as  the  present  state  of  the  author-  Returning  to  the  principal  case,  it 
ities  will  warrant,  the  rule  being  as  yet  seems  to  be  very  clearly  correct  j  for,  as 
not  entirely  settled.  stated  by  the  court,  **  The  written  agree- 
Courts  of  equity  however,  as  stated  ment  did  not  effect  that  which  the 
in  the  principal  case,  will  be  vigilant  to  parties  intended,'*  and  had  previously 
lay  hold  of  any  extraneous  circum-  agreed  upon;  which  would  bring  the 
stances  which  will  justify  their  interpo-  case  within  the  second  class  of  cases 
sition  to  prevent  marked  injustice  above  referred  to.  Moreover,  the  mis- 
being  done  :  I  Story's  Eq.  Jur.  (Red-  take  was  induced  by  the  representation 
field's  ed.)  i  138  c,  note;  Bisp.  Eq.  of  the  insurance  agent  that  the  policy  as 
(2d  ed.)  J  188.  They  will  relieve  written  would  fully  protect  the  interest 
against  a  mistake  of  law  even  when  of  the  firm ;  and,  as  we  have  seen,  a 
brought  about  by  innocent  misrepre-  mistake  of  law,  caused  by  misrepre- 
sentation. (See  the  cases  cited  at  the  sentation,  though  innocent,  is  a  ground 
end  of  this  note.)  And  where  a  mis-  of  equitable  relief:  see  Woodbury  Sav- 
take  is  manifest,  and  it  is  doubtful  ings  Bank  v.  Charter  Oak  Jns,  Co.,  31 
whether  it  is  a  mistake  of  law  or  of  Conn.  517  ;  Longhurst  v.  Star  Ins.  Co, 
fact,  they  will  presume  it  to  be  a  mis-  19  Iowa  364  ;  Jordan  v.  Stevens,  51  Me. 
take  of  fact,  until  it  is  shown  that  all  78  ;  Freeman  v.  Curtis,  Id.  140  ;  Green 
the  facts  were  known  :  Hurd  v.  Hall,  v.  Morris,  ^c.  R.  R.,  12  N.  J.  Eq.  165. 
12  Wis.  112,  131.  Mabshaij.  D.  Ewell. 


Supreme  Court  of  Michigan. 
JOHN  McEWEN  v.  CHARLES  ZIMMER. 

By  a  statute  of  the  dominion  of  Canada,  a  judgment  is  permitted  to  be  rendered 
against  a  person  resident  abroad,  on  a  service  made  upon  him  out  of  the  dominion. 
A  citizen  of  Michigan  was  sued  in  Canada  and  service  of  process  made  in  Michigan. 
He  did  not  appear  in  the  suit,  and  judgment  was  taken  by  default.  Suit  being 
brought  on  the  judgment  in  Michigan,  Held,  that  it  was  a  nullity. 

No  sovereignty  can  subject  persons  not  within  its  limits  to  the  jurisdiction  of  its 
courts  by  constructive  service,  or  by  service  made  within  the  limits  of  another 
sovereignty. 

This  was  an  action  upon  a  judgment  purporting  to  have  been 
rendered  by  the  county  court  of  county  Essex,  in  the  Province 
of  Ontario,  Dominion  of  Canada,  in  favor  of  McEwen  against  Zim- 
mer.  The  only  question  which  the  record  presented  was  one  of 
jurisdiction  in  the  county  court  of  Essex  to  render  the  judgment, 
and  this  arose  upon  the  service  which  was  made  upon  the  defendant. 
Zimmer  was  proceeded  against  as  a  non-resident  under  certain  pro- 
visions of  the  statutes,  known  as  the  Consolidated  Statutes  of  Upper 
Canada,  by  which  upon  a  cause  of  action  arising  in  Upper  Canada 
a  writ  is  allowed  to  be  issued  and  served  upon  the  defendant  out- 
side the  jurisdiction  of  Canada,  and  upon  such  service  the  action 
may  proceed  to  judgment. 
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Zimmer,  it  wa3  conceded,  was  not  a  Bntish  subject,  and  the 
record  of  the  judgment  in  the  county  court  showed  that  the  only 
service  made  upon  him  was  made  at  the  city  of  Detroit,  in  this 
state.  It  also  showed  that  he  did  not,  in  any  manner,  respond  to  the 
service,  and  that  judgment  was  taken  against  him  by  default.  No 
property  appeared  to  have  been  attached  in  the  province,  and  no 
jurisdiction  to  render  the  judgment  was  claimed,  unless  the  service 
in  Detroit  conferred  it.  The  court  below  held  that  the  judgment 
was  a  nullity. 

The  opinion  of  the  court  was  delivered  by 

CooLEY,  J. — The  only  question  the  record  presents  may  be 
stated  as  follows  :  Whether  it  is  competent  for  a  foreign  court  to 
make  service  of  its  process  in  this  state,  and  on  the  authority  of 
such  service  to  proceed  to  judgment  against  a  party  who  refuses  to 
recognise  the  jurisdiction. 

We  had  not  supposed,  until  this  suit  was  brought  to  our  atten- 
tion, that  such  a  jurisdiction  could  seriously  be  contended  for.  The 
rule  laid  down  by  Judge  Story  in  his  Conflict  of  Laws  has  been  sup- 
posed to  be  of  universal  acceptance,  that  ''no  sovereignty  can  extend 
its  process  beyond  its  own  territorial  limits,  to  subject  either  per- 
sons or  property  to  its  judicial  decisions.  Every  exertion  of 
authority  of  this  sort  beyond  this  limit  is  a  mere  nullity,  and  in- 
capable of  binding  such  persons  or  property  in  any  other  tribu- 
nals.*' Confl.  of  Laws,  §  539.  Mr.  Wharton  repeats  this  rule,  as 
one  not  questioned :  Confl.  of  Laws,  §  712 ;  and  it  is  believed  to 
have  been  recognised  in  every  case  arising  in  the  courts  of  this 
country  in  which  the  exact  point  has  been  presented.  If  any  case 
is  an  exception,  it  has  escaped  our  attention. 

It  is  urged,  however,  that  the  rule  in  Great  Britain  and  the 
British  provinces  is  otherwise,  and  that  comity  requires  that  we 
recognise  and  accept  the  rule  of  jurisdiction  that  prevails  where 
the  judgment  was  rendered.  The  obligations  of  international 
comity,  we  trust,  will  never  be  questioned  in  this  state,  especially 
when  they  are  invoked  in  behalf  of  our  neighbors  of  the  Dominion, 
with  whom  our  relations  are  so  intimate,  and  it  may  be  added,  so 
friendly  and  cordial.  We  should  certainly  never  have  the  assur- 
ance to  demand  from  them  more  than  we  would  freely  and  volun- 
tarily concede  to  them.  True  comity  is  equality,  we  should  de- 
mand nothing  more  and  concede  nothing  less. 
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The  English  decisions  having  direct  bearing  on  the  question  are 
not  very  numerous :  Douglas  v.  Forrest^  4  Bing.  686,  was  an  action 
in  England  upon  a  Scotch  judgment,  obtained  without  personal 
service,  and  after  notice  to  the  defendant  by  the  process  called 
"homing,**  which  may  or  may  not  have  ever  come  to  his  know- 
ledge. The  validity  of  the  judgment  was  recognised,  and  the  action 
sustained.  But  an  inspection  of  the  case  and  a  reading  of  the 
opinion  of  Chief  Justice  Best  will  disclose  the  fact  that  the  rule, 
as  laid  down  by  Mr.  Justice  Story,  in  his  treatise  on  the  Conflict 
of  Laws,  is  in  no  manner  assailed  or  questioned.  The  defendant  was 
executor  of  a  Scotch  estate,  and  it  was  in  that  capacity  that  he  was 
sued ;  and  the  jurisdiction  was  supported  on  the  express  ground 
that  the  estate  was  within  the  jurisdiction  of  the  Scotch  court,  and 
that  the  defendant  himself  owed  allegiance  to  that  country.  "  To 
be  sure,*'  says  the  chief  justice,  "  if  attachments  issued  against 
persons  who  were  never  within  the  jurisdiction  of  the  court  issuing 
them  could  be  supported  and  enforced  in  the  country  in  which  the 
person  attached  resided,  the  legislature  of  any  country  might'' 
authorize  their  courts  to  decide  on  the  rights  of  parties  who  owed 
no  allegiance  to  the  government  of  such  country,  and  were  under 
no  obligation  to  attend  its  courts  or  obey  its  laws.  Wo  confine  our 
judgment  to  a  case  where  a  party  owed  allegiance  to  the  country  in 
which  the  judgment  was  so  given  against  him,  from  being  bom  in 
it,  and  by  the  laws  of  which  country  his  property  was,  at  the  time 
those  judgments  were  given,  protected.  The  debts  were  contracted 
in  the  country  in  which  the  judgments  were  given  whilst  the 
debtor  resided  in  it.** 

In  Bequet  v.  3IcOarthy^  2  B.  &.  Ad.  951,  the  judgment  in  ques- 
tion was  rendered  in  one  of  the  British  colonies,  and  by  the  law 
of  the  colony,  if  the  defendant  was  absent  and  could  not  be  person- 
ally served,  the  service  was  permitted  to  bo  made  on  the  king's 
attorney-general  for  the  colony.  It  was  so  made  in  that  case ;  the 
defendant,  who  was  an  official  lately  domiciled  in  the  colony,  being 
then  absent.  The  substituted  service  was  sustained  as  sufficient. 
It  was  made  within  the  jurisdiction  of  the  court,  and  the  case  is 
therefore  not  analogous  to  the  present,  and  we  have  no  occasion 
either  to  approve  or  question  it.  Our  laws  provide  in  some  cases 
for  a  substitute  for  personal  service  where  the  party  is  within  the 
jurisdiction  or  only  temporarily  absent,  and  where  the  substitute 
is  such  as  with  reasonable  certainty  will  bring  the  proceeduig  to  the 
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knowledge  of  the  respondent,  it  is  perhaps  competent  to  give  to 
such  service  the  full  eflfect  of  that  made  upon  a  person,  but  no  such 
question  is  now  before  us. 

In  Bank  of  Australasia  v.  Nias,  16  Q.  B.  717,  the  defendant, 
who  was  a  stockholder  in  a  joint  stock  company  in  New  South 
Wales,  was  sued  in  England  on  a  liability  as  such  stockholder, 
which  it  was  claimed  was  established  by  a  judgment  against  the 
chairman  of  the  company  in  New  South  "Wales,  under  a  statute 
which  permitted  the  chairman  to  be  sued  as  representative  of  the 
company.  The  statute  was  sustaihed,  and  the  action  was  sup- 
ported. Lord  Campbell,  in  his  opinion,  declares  that  the  statute 
was  passed  for  the  benefit  of  the  company,  and  that  there  was 
nothing  at  all  repugnant  to  the  law  of  England,  or  to  the  prin- 
ciples of  natural  justice,  in  enacting  that  actions  upon  contracts 
made  by  the  company,  instead  of  being  brought  individually 
against  all  the  stockholders,  should  be  brought  against  the  chairman 
whom  they  had  appointed  to  represent  them.  The  case  is  treated 
as  one  in  which  the  parties,  by  accepting  the  benefits  of  a  statute, 
had  consented  to  certain  forms  of  procedure  for  which  it  pro- 
vided. 

A  case  more  important  to  the  present  discussion  is  that  oiSchibsby 
V.  Westenholz,  Law  Rep.  6  Q.  B.  155.  The  action  in  that  case 
was  upon  a  French  judgment,  obtained  without  personal  service 
of  process,  under  a  statute  not  differing  essentially  from  the  statute 
of  Upper  Canada,  which  is  supposed  to  sustain  the  judgment  now 
in  question.  The  only  difference  of  moment  between  that  case  and 
the  present  is  that  there  the  contract  on  which  the  French  court 
gave  judgment  was  an  English  contract,  while  in  this  case  the 
judgment  was  given  for  services  performed  by  the  plaintiff  in 
Canada,  and  possibly  it  may  be  claimed  that  the  implied  contract 
to  pay  for  these  services  was  a  Canada  contract,  though  the  de- 
fendant was  not  in  Canada  at  the  time.  Whether  this  difference 
has  any  legal  significance  will  be  considered  further  on.  Putting 
this  circumstance  aside,  the  two  cases  are  strictly  analogous,  and  it 
is  fortunate  that,  in  passing  upon  the  force  that  should  be  given  to 
a  Canadian  judgment  under  the  circumstances,  we  are  afforded  the 
light  of  a  decision  by  one  of  the  courts  at  Westminster  on  the  very 
point  in  dispute. 

It  should  be  stated  here  that  the  statute  of  Upper  Canada  was  a 
substantial  reproduction  in  that  province  of  the  provisions  of  the 
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English  Common  Law  Procedure  Act  (1852),  which  in  terms  per- 
mit judgment  to  be  taken  against  persons  out  of  the  realm  on  a 
service  of  process  made  abroad.  The  case  was  therefore  one  in 
which  it  might  be  urged  with  great  force  that  comity  required  that 
the  courts  in  England  should  recognise  the  validity  of  judgments 
obtained  in  France  upon  a  service  precisely  analogous  to  that  which 
the  English  statute  made  sufficient  to  support  a  judgment  in  that 
country.  Blackburn,  J.,  in  delivering  the  opinion  of  the  court, 
proceeded  to  declare  as  the  true  principle  on  which  the  judgments 
of  foreign  tribunals  are  enforced  in  England,  that  stated  by  Parke, 
B.,  in  Russell  v.  Smytli^  9  M.  &  W.  819,  and  repeated  in  WU- 
Hams  V.  JoneSj  13  M.  k  W.  633,  that  the  judgment  of  a  court  of 
competent  jurisdiction  over  the  defendant  imposes  a  duty  or  obliga^ 
tion  on  the  defendant  to  pay  the  sum  for  which  judgment  is  given, 
which  the  courts  of  England  are  bound  to  enforce,  and  that  conse- 
quently anything  which  negatives  that  duty  or  forms  a  legal  excuse 
for  not  performing  it,  is  a  defence  to  the  action,  proceeds  to  say : 
'*  We  were  much  pressed  on  the  argument  with  the  fact  that  the 
British  legislature  has,  by  the  Common  Law  Procedure  Act  (1852), 
conferred  on  our  courts  a  power  of  summoning  foreigners,  under  cer- 
tain circumstances,  to  appear,  and  in  case  they  do  not,  giving  judg- 
ment against  them  by  default.  It  was  this  consideration  princi- 
pally which  induced  me  at  the  trial  to  entertain  the  opinion  which 
I  then  expressed  and  have  since  changed ;  and  wo  think  that  if  the 
principle  on  which  foreign  judgments  were  enforced  was  that  which 
is  loosely  called  "comity,"  we  could  hardly  decline  to  enforce  a 
foreign  judgment  given  in  France  against  a  resident  of  Great  Bri- 
tain, under  circumstances  hardly,  if  at  all,  distinguishable  from 
those  under  which  we,  mvtatis  mutandis^  might  give  judgment 
against  a  resident  in  France ;  but  it  is  quite  different  if  the  princi- 
ple be  that  which  we  have  just  laid  down.  Should  a  foreigner  be 
sued  under  the  provisions  of  the  statute  referred  to,  and  then  come 
to  the  courts  of  this  country  and  desire  to  be  discharged,  the  only 
question  which  our  courts  could  entertain  would  be  whether  the  acts 
of  the  British  legislature,  rightly  construed,  gave  us  jurisdiction 
over  this  foreigner,  for  we  must  obey  them.  But  if  judgment  being 
given  against  him  in  our  courts,  an  action  were  brought  upon  it  in 
the  courts  of  the  United  States — where  the  law  as  to  the  enforcing 
foreign  judgments  is  the  same  as  our  own — a  further  question  would 
be  opened,  viz.,  not  only  whether  the  British  legislature  had  given 
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the  English  courts  jurisdiction  over  the  defendant,  but  whether  he 
was  under  any  obligation  which  the  American  courts  could  recog- 
nise, to  submit  to  the  jurisdiction  thus  created."  And  further  on 
he  says  that  the  real  question  which  the  court  of  the  United  States 
must  pass  upon  in  the  supposed  case  would  be  this :  Can  the  island 
of  Great  Britain  pass  a  law  to  bind  the  whole  world  ?  A  question 
which  he  ventures  to  answer  without  hesitation  in  the  negative. 

But  for  a  single  remark  in  this  opinion  by  Mr.  Justice  Black- 
burn, it  should,  as  it  seems  to  us,  be  accepted  on  all  sides  as  cov- 
ering completely  the  present  case.  The  remark  referred  to  is  in 
the  nature  of  a  suggestion,  that  if  at  the  time  when  the  obligation 
was  contracted  the  defendants  were  in  a  foreign  country,  but  left  it 
before  the  suit  was  instituted,  perhaps  the  laws  of  the  foreign  coun- 
try ought  to  bind  them.  The  remark  was  not  relevant  to  any  facts 
then  before  the  court,  nor,  in  our  opinion,  does  the  present  case 
require  us  to  consider  how  far  the  suggestion  has  force.  This  de- 
fendant was  not  in  Canada  when  the  demand  accru;^d,  and* in  no 
manner  has  he  submitted  himself  to  its  laws,  unless  he  can  be  said 
to  have  done  so  in  employing  the  services  of  the  plaintiflF  in  that 
country.  If  we  might  assume,  which  we  cannot  under  the  circum- 
stances, that  the  supposed  contract  was  a  Canada  contract,  it  is  not 
by  any  means  clear  to  our  minds  that  the  fact  should  affect  the  de- 
cision. If  the  obligation  on  the  courts  of  one  country  to  enforce 
the  judgments  of  another  be  grounded  in  comity,  it  ought  to  ap- 
pear that  under  corresponding  circumstances  it  would  be  expected 
in  this  state  that  the  courts  of  Canada  would  enforce  a  judgment 
given  in  Michigan  on  a  Michigan  contract  against  a  resident  of 
Canada,  who  was  never  served  with  process,  except  in  the  Dominion. 
So  far  is  it  from  being  the  £Etct  that  such  an  expectation  would  ex- 
ist, that  the  courts  of  this  state  are  not  permitted,  by  virtue  of  any 
statute  or  of  any  principles  supposed  to  be  derived  from  the  com- 
mon law,  to  render  any  such  judgment;  and  should  it  by  inadver- 
tence, or  by  mistake  of  law,  be  entered  up  by  any  court  of  this  state, 
any  other  court,  and  indeed  the  party  defendant,  might  treat  it,  so 
£bu:  as  it  assumes  to  establish  a  personal  demand  against  him,  as  an 
absolute  nullity.  No  better  illustration  of  the  views  held  by  our 
own  courts  upon  this  subject  can  be  instanced  than  the  case  of  fore- 
closure suits  in  equity  against  non-resident  mortgagors  where,  al- 
though the  case  may  proceed  to  decree  on  notice  given  by  publica- 
tion, or  personally  served  in  a  foreign  jurisdiction,  yet  the  notice 
Vol.  XX VU.- 13 
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is  never  accepted  as  the  full  substitute  for  service  of  process  within 
the  state,  and  though  the  case  goes  to  a  decree  for  the  sale  of  the 
land,  a  personal  decree  against  the  party  liable  for  the  mortgage 
debt  is  never  permitted  to  be  taken  upon  such  notice :  Lawretice 
V.  Fellows,  Walk.  Ch.  468;  Outwhite  v.  Porter,  13  Mich.  533; 
Tyler  v.  Peatt,  30  Mich.  63.  We  may  then  dismiss  comity  from 
consideration  as  constituting  any  basis  for  the  enforcement  of  the 
judgment  now  before  us.  We  should  certainly,  mtUatis  mutandis, 
not  expect  it  to  be  enforced.  And  we  may  add  that  in  the  still 
more  pointed  case  of  the  attachment  of  lands  of  a  non-resident  as 
the  commencement  of  a  suit  to  collect  a  debt,  though  the  statute 
provides  for  the  case  proceeding  to  judgment  against  the  defendant 
on  proof  of  the  statutory  notice  by  publication,  yet  the  judgment  is 
not  regarded  as  establishing  a  personal  demand  against  the  defend- 
ant, and  we  should  neither  expect  it  to  be  enforced  as  such  abroad, 
nor  enforce  it  ourselves.  This  is  so  well  understood  in  this  state 
that  the  point  is  never  mooted. 

On  the  other  hand,  if  the  obligation  to  enforce  a  foreign  judg- 
ment is  to  be  rested  on  the  duty  or  obligation  of  the  defendant  to 
pay  the  sum  for  which  the  judgment  was  given,  as  Mr.  Baron 
Parke  and  Mr.  Justice  Blackburn  suppose,  then  it  is  important 
to  know  from  what  such  duty  or  obligation  springs.  It  is  certain 
that  it  cannot  spring  from  the  mere  fact  that  some  court  has  as- 
sumed to  render  a  judgment,  but  the  proceedings  anterior  to  the 
judgment  must  have  been  such  as  fairly  imposed  upon  the  party 
sued  the  obligation  to  appear  and  make  his  defence  to  the  demands 
set  up,  if  any  he  have ;  and  if,  under  the  circumstances,  he  was 
fairly  entitled  to  treat  any  notice  of  the  suit  which  may  have  been 
given  him  as  unwarranted,  and  to  disregard  it,  then  it  seems  plain 
that  no  obligation  to  recognise  the  conclusions  of  the  court  could 
possibly  arise.  The  question,  then,  seems  to  be  narrowed  to  this : 
whether  the  service  of  process  beyond  the  jurisdiction  of  the  court 
issuing  it,  can  impose  upon  the  party  served  the  obligation  to  ap- 
pear in  the  suit  and  make  there  his  defence,  if  he  has  any  ?  If 
this  question  must  be  answered  in  the  affirmative  as  regards  a  judg- 
ment rendered  in  Canada,  it  must  receive  a  like  answer  when  it 
contemplates  a  judgment  rendered  on  a  like  service  in  New  Zea- 
land, or  in  one  of  the  colonial  courts  of  the  Dutch  East  Indies. 
The  question,  therefore,  is  not  one  to  be  disposed  of  on  a  consider- 
ation of  merely  how  this  defendant  might  be  affected ;  but  it  sug- 
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geets  the  possible  cases  of  citizens  of  this  country  proceeded  against 
in  the  remotest  borders  of  civilization,  on  claims  which  may  or  may 
not  have  a  foundation  in  justice,  but  which  become  established 
claims  by  default  in  making  answer  to  a  suit  upon  them. 

Now  the  service  of  process  is  for  the  purpose  of  notifying  the  de- 
fendant, and  giving  him  a  fair  opportunity  to  defend.  But  the  ser- 
vice of  process  in  Michigan,  which  requires  one  to  appear  and  an- 
swer to  a  demand  in  a  foreign  country  would  in  general  be  of  no 
value  whatever,  because  a  defence  abroad  would  either  be  practi- 
cally impossible,  or  would  be  so  expensive  as  to  exceed  in  cost  the 
importance  of  the  demand.  It  may  therefore  justly  and  emphati- 
cally be  declared  that  such  service  would  give  no  fair  opportunity 
to  defend,  and  consequently  could  not  accomplish  the  purpose  of 
process.  Were  the  doctrine  accepted  which  would  permit  it,  it 
might  reasonably  be  anticipated  that  fictitious  claims  would  be  as- 
serted abroad  against  Americans,  who,  for  business  or  pleasure, 
had  visited  foreign  countries,  and  would  become  established  claims 
by  default  in  a  defence  which  a  party  wrongfully  charged  could  not 
afford  to  make.  We  think  the  doctrine  has  no  foundation  in  reason, 
or  in  the  principles  of  international  law  or  international  comity. 

We  refer,  as  supporting  these  general  views,  to  Bisckoff  v. 
Wetherall,  9  Wall.  812,  and  Wood  v.  Parsons,  27  Mich.  159. 
Also  to  People  v.  Dawell^  25  Mich.  247,  where  the  general  subject 
received  some  attention. 

We  find  no  error  in  the  judgment,  and  it  must  be  affirmed  with 
costs. 

The  same  conclusion  has  been  reached  The  question  of  the  validity  and  effect 

bj  the  courts  of  many  of  the  states,  in  of  foreign  judgments,  or  those  of  a  sis* 

the   following  cases,  amongst  others  :  ter  state,  and  the  reason  urged  in  their 

McVickerY.  Budy,  31  Me.  314  ;    Wood  favor,  was  quite  carefully  and  elabor- 

V.  Waikinson^  17  Conn.  500;  Woodward  ately  considered  by  Mr.  Justice  Field 

V.  Tremure,6  Pick.  (Mass.)  354  ;  Kane  in  the  recent  case  of  Pennoyer  v.  Nef, 

V.  Cook,  8Cal.449  ;  RangUyr,  Webster,  95  U.  S.  (5  Otto)  714,  his  conclusions 

11  N.  H.  299;    Winston  v.   Taylor,  2S  being  perhaps  fairly  stated  in  a  quotation 

Mo.  82  ;  Jones  v.  Spencer,  15  Wis.  583 ;  taken  by  him  from  the  opinion  of  Mr. 

Price  V.  Hickoek^  39  Vt.  898  ;   Williams  Justice  Miller,  in  Cooper  v.  Reynolds, 

T.  Preston,  3  J.  J.  Marsh.  600  ;  David-  10  Wall.  308,  where,  speaking  of  the  ef- 

mm  V.  Sharpe,  6   Ircd.  L.  14  ;  Arndt  v.  feet  of  a  judgment  rendered  in  an  action 

.^riK/^,  15  0hio83;  Whittiery,  Wendell,  commenced   by    attachment   against    a 

7  N.  H.  257  ;  Miller  v.  Miller,  1  Bailey  non-resident,  he  says,  "  If  the  defend- 

(8.  C.)  242;  Zepp  r.  Hagar,  70  III.  ant  appears,  the  cause  becomes  mainly 

223  ;  Frothingham  r.  Barnes,  9    R.  I.  a  snit  tn  personam,  with  the  added  inci- 

'^*^*  dent  that  the  property  attached  remains 
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liable,  under  the  control  of  the  court,  to 
answer  to  any  demand  which   may  be 
established  against  the  defendant  by  the 
final  judgment   of  the   court.     But  if 
there  is  no  appearance  of  the  defendant 
and   no  service  of  process  on  him   the 
case  becomes,  in  its  essential  nature,  a 
proceeding  in   rem,  the   only  effect   of 
which  is  to  subject  the  property  attache<l 
to  the  payment  of  the  demand  which  the 
court  may  find  to  be  due  to  the  plaintiff. 
That  such  is  the  nature  of  the  proceed- 
ing, in  this  latter  class  of  cases,  is  clearly 
evinced  by  two  well  established  propo- 
sitions :  Ist,  the  judgment  of  the  court, 
though  in  form   a   personal  judgment 
against  the  defendant,  has  no  effect  be- 
yond the  property  attached  in  that  suit, 
No  general  execution  can  be  issued  for 
any  balance  unpaid    after  the   attached 
property  is  exhausted.     No  suit  can  be 
maintained  upon   such  a  judgment   in 
the  same  court  or  any  other,  nor  can  it 
be  used  as  evidence  in    any  other  pro- 
ceeding, not  affecting  the  attached  pro- 
perty ;  nor  could  the  costs  of  that  pro- 
ceeding  be  collected  out  of  any  other 
property  than  that  attached  in  the  suit. 
2d.  The  court,  in   such  a   suit,  cannot 
proceed,  unless  the  ofKcer  finds   some 
property  of  the  defendant  on  which  to 
levy  the  writ  of  attachment.     A  return 
that  none  can  be  found  is  the  end  of  the 
case,  and  deprives  the  court  of  further 
jurisdiction,  though  the  publication  may 
have  been  duly  made   and   proven  in 
court.** 

In  that  case,  Pennoyer  v.  Neffy  the 
action  was  to  recover  possession  of  lands 
held  by  defendant,  under  title  acquired 
at  a  sale,  on  execution  issued  on  a  per- 
sonal judgment  rendered  without  per- 
sonal service  or  appearance,  but  after 
service  by  publication  in  the  manner 
prescribed  by  the  laws  of  the  state  of 
Oregon.  The  defendant  was  not  a  res- 
ident of  that  state,  but  had  property  in 
the  state  subject  to  attachment  or  exe- 
cution, the  land  in  question.  The  law  of 
Oregon  permitted  service  by  publication, 


**  where  the  defendant  is  not  a  resident 
of  the  state,  but  has  property  therein,  and 
the  court  has  jurisdiction  of  the  subject 
of  the  action.*'  The  suit  was  not  com- 
menced by  attachment,  but  the  first  step 
taken  to  subject  the  land  to  the  payment 
or  securing  of  the  «laim  was  the  execu- 
tion levy.  It  was  claimed  on  the  part 
of  the  execution  purchaser  that,  under 
the  clause  of  the  statute  above  quoted, 
no  proceeding  in  the  nature  of  an  attach- 
ment was  necessary,  but  that  the  fact 
of  defendants  owning  property  in  the 
state  was  sufficient  to  give  the  court 
jurisdiction,  by  substituted  service,  to 
render  a  personal  judgment  which  could 
be  enforced,  at  least,  against  such  pro- 
perty. But  the  court  held  not :  that 
the  jurisdiction  to  inquire  into  the  obli- 
gations of  a  non-resident  at  all  is  only 
incidental  to  the  jurisdiction  over  the 
property  ;  and  until  the  court  has  ob- 
tained such  jurisdiction  over  the  pro- 
perty by  some  proceeding  in  the  nature 
of  an  attachment,  it  could  obtain  none 
over  the  defendant. 

The  questions,  which  have  most  fre- 
quently been  considered  by  the  courts, 
arising  u])on  foreign  judgments,  are 
those  relating  to  the  extent  to  which 
evidence  may  be  received,  explaining  or 
contradicting  the  recitals  of  the  judg- 
ment showing  jurisdiction. 

In  People  v.  Dawelly  25  Mich.  247, 
cited  by  Judge  Coolet  in  his  opinion, 
the  record  of  a  divorce  granted  by  an 
Indiana  court  was  under  consideration, 
and  it  was  proposed  to  show  that  the 
petition,  which  was  recited  to  have  been 
filed  by  the  wife,  was  so  filed  by  an  at- 
torney who  had  no  authority  from  the 
wife  to  do  so.  The  opinion  of  the  court 
was  upon  the  ground  that  the  record  of 
the  judgment  might  be  impeached  bj  a 
showing  that  the  wife  had  never  been  a 
resident  of  Indiana,  and  that  the  court 
c-ould  not,  therefore,  hare  had  jurisdic- 
tion of  the  subject-matter  of  the  action  ; 
but  Judge  Campbell,  in  his  dissenting 
opinion,  discusses  the  question,  more  es- 
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peciallj,  of  the  right  of  a  party  to  an  ac-  How.  163  ;  PennywU  v.  Foote,  27  Ohio 

tion  based  upon  a  judgment  rendered  in  St.  600 ;  Sherrardy,  Nevins,  2  Ind.  241 ; 

another  state,  to  show  dehors  the  record  Pollard  v.  Baldwin^  22  Iowa  328  j  Nor- 

that  he  was  not  a  resident  of  that  state,  toood  v.  Cobb,  15  Tex.  500  ;   Watson  v. 

or  within  the  jurisdiction  of  the  court,  New  England  Dank,  4   Mete.  (Mass.) 

and   that  an  attorney  who  appeared  for  343;   Houston  t.  Dunn,  13   Tex.   476. 

him  was  unauthorised.     The  following  For  an  expression  of  the  opposite  view, 

cases  hold  that  he  may  do  so :  Harrod  see  Wilcox  v.  Kassick,  2  Mich.  165,  and 

V.  Barretto,  2  Hall  (N.  Y.)  302  ;  Aid-  Baker  v.  Struehraker,  34  Mo.  172,  fol- 

rich  V.  Kinney i  4  Conn.  380  ;  Shumway  lowing  Wairen  t.  Turk,  16  Id.  102. 

V.  StiUman,  6  Wend.  447  ;  Ball  v.  Wil-  E.  A.  C. 
liams,  6  Pick.  232 ;  Shelfon  r.  Tiffin,  6 


United  States  Circuit  Courts  Western  District  of  Missouri. 

BAKER  V,  THE  KANSAS  CITY  TIMES  CO. 

In  an  action  for  libel,  where  defendant  justifies  a  charge  of  crime,  the  defence 
must  be  established  to  the  entire  satisfaction  of  the  jury,  by  which  is  meant  that 
the  evidence  must  produce  an  abiding  conviction  upon  the  minds  of  the  jury  of  the 
truth  of  the  charge  ;  but  the  defence  need  not  be  established  beyond  a  reasonable 
doubt,  or  with  the  certainty  required  to  sustain  an  indictment. 

In  such  a  case  the  party  cliarged  with  a  crime  is  presumed  to  be  innocent,  and 
the  burden  of  proof  is  on  the  plaintiff  to  establish  the  guilt  t>f  defendant,  and  where 
there  are  acts  or  statements  of  the  defendant  fairly  admitting  of  two  meanings, 
the  jury  should  apply  the  meaning  leading  to  innocence  rather  than  guilt. 

The  truth  of  an  alleged  libel  is,  when  established,  a  complete  justification  of  the 
publication,  and  bar  to  the  action. 

But  a  party  failing  to  establish  his  plea  of  justification,  may  show,  in  mitiga- 
tion of  damages,  anything  tending  to  establish  that  he  acted  without  malice  or  bad 
intent,  but  from  proper  motives. 

Absence  of  actual  malice  is  no  bar  to  an  action  of  libel  where  the  publication 
is  not  privileged.  The  malice  implied  by  law  is  sufficient  upon  which  to  main- 
tain the  action,  and  this  cannot  be  rebutted  so  as  to  defeat  the  action. 

Where  a  plea  of  justification  is  not  sustained,  it  is  the  duty  of  the  jury  to  award 
damages  to  the  plaintiff,  but  the  amount  thereof  should  bo  left  to  their  discretion. 

SembUj  a  party  under  reasonable  apprehension  of  danger  of  life  or  great  bodily 
harm,  has  a  right  in  self-defence  to  take  the  life  of  the  aggressor,  but  he  must 
have  had  no  agency  in  bringing  about  the  danger  upon  which  he  relies  to  justify 
the  taking  of  life. 

In  law,  one  becomes  an  accessory  who  is  guilty  of  an  act  of  felony,  not  by  com- 
mitting the  offence  in  person,  or  as  a  principal,  but  by  advising  or  commanding 
another  to  commit  the  crime. 

This  was  an  action  for  libel;  plea  justification.  The  facts  suffi- 
ciently appear  in  the  charge. 

M.  J.  Learning,  A.  B.  Jetmore  and  H.  B.  Johnson,  for  plaintiff. 
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John  K.  Cravens  and  John  W,  Wofford,  for  defendant. 

Krekel,  J.,  charged  the  jury  as  follows :  During  the  year  1877, 
there  were  published  in  Topeka,  in  the  state  of  Kansas,  two  news- 
papers, one  called  the  Commonwealth^  owned  and  controlled  by 
Floyd  P.  Baker,  the  plaintiif  in  this  suit,  the  other  called  the 
Blade  J  controlled  by  J.  Clark  Swayze.  During  the  same  year, 
1877,  two  other  newspapers  were  published,  one  in  Leavenworth,  in 
the  state  of  Kansas,  known  as  the  Leavenworth  Times,  the  other 
in  Kansas  City,  in  the  state  of  Missouri,  known  as  the  Kansas  City 
Times,  published  by  the  defendant  in  this  suit.  The  paper  issued 
by  this  corporation  is  under  the  management  and  control  of  Morri- 
son Muraford,  who  lias  testified  in  the  case.  In  the  Sunday's  issue 
of  the  Kansas  City  Times,  of  April  Ist  1877,  a  communication 
appeared,  dated  Topeka,  Kansas,  March  29th  1877,  signed  M.  C. 
M.,  in  which  reference  is  made  to  Baker,  plain tiflF  in  this  action,  as 
follows : 

"  The  cloud  of  sorrow,  caused  by  the  felonious  killing  of  J.  Clark 
Swayze,  has  not  yet  passed  away  in  this  city  ;  on  the  contiary,  it 
thickens  every  hour,  and  the  funeral  of  Mr.  Swayze  to-day,  places 
a  condemnation  upon  the  villainous  part  which  F.  P.  Baker  took 
in  the  sacrifice  of  his  life,  seldom  visited  upon  the  acts  of  any  man 
*  *  *  It  was  undoubtedly  the  object  of  those  who  conspired 
against  the  life  of  Mr.  Swayze — Baker  in  particular — to  murder 
the  Blade  by  killing  its  editor ;  but  in  this  they  have  signally 
failed,  as  the  numerous  assurances  on  part  of  the  business  men  of 
Topeka,  that  the  paper  should  have  their  undivided  support,  will 
show.  I  am  reliably  informed  that  ten  new  names  were  handed 
into  the  office  last  evening  as  subscribers  to  the  Blade,  all  of  whom 
had  previously  taken  the  murderer's  organ." 

Of  these  two  extracts,  taken  from,  and  a  part  of  the  correspond- 
ence. Baker,  the  plaintiff,  complains  and  brings  his  action  against 
the  Kansas  City  Times  for  damages. 

To  this  complaint  the  defendant,  the  Kansas  City  Times,  answers 
by  setting  up,  first,  the  facts  and  circumstances  under  which  the 
publication  was  made;  next,  a  justification,  alleging  "that  said 
letter  is  true,  for  that  the  said  F.  P.  Baker  did,  on  the  28th  day  of 
March  1877,  and  for  some  considerable  time  prior  thereto,  encour- 
age and  countenance  the  said  John  W.  Wilson,  in  hostile  acts 
toward  the  said  Swayze,  and  in  assaults  upon  the  said  Swayze,  by 
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the  said  Wilson,  and  so  encouraged  and  supported  by  plaintiff  said 
Wilson,  did,  on  the  28th  day  of  March  1877,  kill  the  saidSwayze." 

It  becomes  unnecessary  to  examine  whether  these  pleas  are  tech- 
nically and  formally  correct,  for  they  have  been  replied  to  and 
treated  as  substantially  sufficient.  As  this  plea  of  justification  dis- 
poses of  the  case  in  favor  of  the  defendant,  if  found  to  be  true,  it 
is  proper  that  it  should  be  taken  up  first. 

You  will  have  to  ascertain,  in  the  first  place,  whether  the  corres- 
pondence charges  that  Swayze  was  murdered — that  is,  killed  by 
Wilson,  deliberately  and  with  malice  aforethought,  for  it  would  not 
be  murder  if  Wilson  had  killed  Swayze  in  self-defence.  Should 
you  come  to  the  conclusion  that  the  correspondence  does  charge 
that  Wilson  murdered  Swayze,  it  will  become  your  duty,  in  the 
second  place,  to  ascertain  whether  the  charge  is  true.  The  defend- 
ant, the  Kansas  City  Times^  makes  this  allegation  and  is  bound  to 
prove  it  to  your  entire  satisfaction.  Now,  for  the  purpose  of  ascer- 
taining whether  Wilson  murdered  Swayze,  or  acted  in  self-defence 
when  he  killed  him,  you  will  bring  before  your  mind  all  the  facts 
and  circumstances  testified  to,  existing  prior  to  the  killing,  in  order 
to  arrive  at  the  motives  and  intent  with  which  Wilson  went  across 
the  street  and  sought  Swayze,  as  well  as  to  ascertain  the  motives 
erf"  Swayze  in  acting  as  he  did.  Wilson  had  a  right  to  cross  the 
street  and  remonstrate  with  Swayze  against  the  publications  in  the 
JSlade,  and  if  that  was  the  sole  purpose  with  which  he  addressed 
Swayze,  Wilson  was  in  the  right.  But  in  trying  to  arrive  at  the 
intent  of  Wilson  crossing  the  street  and  addressing  Swayze,  it  will 
be  proper  for  you  to  take  into  consideration  the  existing  feeling  and 
apprehensions  of  the  parties,  and  if  you  shall  find  that  Wilson  cal- 
culated thereon  as  probably  bringing  about  a  personal  difficulty — 
seeking  rather  than  avoiding  such — he,  Wilson,  being  prepared, 
and  intending,  if  such  difficulty  occurred,  to  make  use  of  it  for  the 
purpose  of  killing  Swayze,  in  such  a  case,  Wilson  cannot  be  said 
to  have  acted  in  self-defence,  and  the  killing  of  Swayze  would  be 
murder.  A  party  under  reasonable  apprehension  of  danger  of  life 
or  great  bodily  harm,  has  a  right  in  self-defence  to  take  the  life  of 
the  aggressor,  but  he  must  have  had  no  agency  in  bringing  about 
the  danger  upon  which  he  relies  to  justify  the  taking  of  life. 
Should  you,  after  a  careful  examination  and  consideration  of  the 
facts  and  circumstances  testified  to  and  connected  with  the  case, 
come  to  the  conclusion  that  Wilson,  when  he  killed  Swayze,  acted 
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in  self-defence,  then  the  defendant  fails  in  making  out  his  plea  of 
justification,  and  you  should  find  that  issue  for  plaintiif.  But  if 
you  shall  find  that  Wilson  did  not  act  in  self-defence  in  the  killing 
of  Swayze,  then  it  becomes  necessary  for  you  to  consider  whether 
in  the  language  of  the  plea  of  justification  the  plaintiff,  Baker,  en- 
couraged, countenanced  and  supported  Wilson  in  the  murder  of 
Swayze,  so  as  to  make  him.  Baker,  accessory  thereto. 

In  law,  one  becomes  an  accessory  who  is  guilty  of  an  act  of  fel- 
ony, not  by  committing  the  offence  in  person,  or  as  principal,  but 
by  advising  or  commanding  another  to  commit  the  crime.  You  are 
therefore  to  determine  from  the  testimony  in  the  case  whether  Baker 
advised  or  commanded  the  murder  of  Swayze.  The  part  of  the 
answer  setting  up  justification  charges  Baker  with  encouraging, 
countenancing,  and  supporting  Wilson,  terms  of  no  well-defined 
legal  signification  when  applied  to  a  case  such  as  the  one  before  the 
court.  I  construe  them  to  mean  a  legal  justification,  namely,  the 
advising  or  commanding  Wilson  to  murder  Swayze.  In  trying  to 
arrive  at  a  conclusion  as  to  whether  Baker  advised  or  commanded 
Wilson  to  murder  Swayze,  Baker  is  to  be  treated  and  considered 
by  you  as  innocent  of  the  crime  of  being  accessory  to  the  murder 
of  Swayze  by  Wilson.  The  guilt  of  Baker  must  be  shown  by  the 
defendant  to  your  entire  satisfaction,  by  which  I  here  and  elsewhere 
mean  that  the  evidence  in  the  case  must  produce  an  abiding  con- 
viction in  your  mind  of  the  guilt  of  Baker. 

You  should  with  care  go  over  all  the  testimony  in  the  case,  and 
if  you  find  expressions  used  or  acts  done  by  plaintiff,  Baker,  fairly 
admitting  of  two  meanings,  you  are  authorized  to  apply  the  mean- 
ing leading  to  innocence  rather  than  guilt.  In  passing  from  this 
plea  of  justification  I  sum  up  as  follows: 

First,  ascertain  from  the  correspondence  complained  of  whether 
it  intends  to  charge  that  Wilson  murdered  Swayze,  and  that  Baker 
was  accessory  to  the  murder,  and  if  you  find  that  this  is  the  case, 
you  will  next  find  whether  Wilson  did  murder  Swayze,  or  did  the 
killing  in  self-defence.  If  you  find  that  Wilson  acted  in  self-de- 
fence, that  ends  the  plea  of  justification,  for  there  could  be  no 
murder  when  the  killing  was  done  in  self-defence. 

If  you  shall  find  that  Wilson  did  not  kill  Swayze  in  self-defence, 
but  committed  a  murder,  you  will  next  find  whether  Baker  was 
accessory  thereto,  by  advising  or  commanding  the  same.     If  you 
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shall  find  that  Baker  was  not  acc^sory  to  the  murder,  such  finding 
will  end  the  plea  of  justification  in  favor  of  plaintiff. 

If  you  shall  find  that  Wilson  murdered  Swayze,  and  you  shall 
further  find  that  Baker  was  accessory  to  the  murder  of  Swayze, 
Buch  finding  establishes  the  plea  of  justification,  ends  the  case,  and 
you  should  find  for  defendant. 

Turning  from  the  plea  of  justification  to  the  plea  in  mitigation 
pleaded  by  the  defendant,  I  proceed  to  present  the  law  regarding 
it,  so  that  you  may  have  the  whole  case  before  you. 

The  law,  proceeding  upon  the  presumption  of  innocence,  assumes 
when  a  crime  is  charged  upon  any  one  that  he  is  innocent  thereof, 
and  presumes  the  charge  to  have  been  maliciously  made.  The 
author  or  publisher  is  permitted,  as  already  explained,  to  show 
liiat  the  charge  made  is  really  true,  and  that  the  person  charged 
is  or  has  been  guilty  of  the  crime  imputed  to  him.  Upon  sustain- 
ing the  charge,  the  one  making  it  is  acquitted  and  stands  justified, 
that  is  if  he  sustain  his  plea  of  justification. 

But  if  he  fails  to  sustain  his  plea  of  justification,  the  author  or 
publisher  may  show,  in  mitigation  of  damages,  anything  tending 
to  establish  that  he  acted  without  malice  and  bad  intent,  but  from 
proper  motives. 

In  cases  such  as  the  one  under  consideration  the  law  will  not 
aUow  the  author  or  publisher  to  go  free  if  he  fails  to  establish  his 
plea  of  justification,  though  he  satisfy  you  of  the  purity  of  his  mo- 
tives and  the  greatest  prudence  and  care  in  making  the  publication. 
The  law  requires  publishers  not  only  to  be  satisfied  of  the  truth  of 
the  charges  he  publishes,  but  he  must  also  be  able  to  establish  them 
to  the  satisfaction  of  a  jury,  in  case  he  is  sued.  If  the  plea  of  jus- 
tification pleaded  in  this  case  has  not  been  made  out  by  the  defend- 
ant, it  will  then  be  necessary  for  you  to  examine  into  the  mitigating 
circumstances  in  evidence,  so  as  to  enable  you  to  determine  the 
good  faith,  prudence  and  caution  exercised  by  the  defendant  in 
making  the  publication,  as  upon  this,  in  a  large  measure,  must  de- 
pend the  amount  of  damages  which  you  may  assess  against  the 
defendant.  You  will  call  to  mind  the  undisputed  fact  that  the  cor- 
respondent, Morris,  was  not  connected  with  the  Kansas  City  TimeSy 
and  determine  whether  more  or  less  care  should  be  required  at  their 
bands  when  receiving  a  correspondence  from  a  stranger.  The 
manner  in  which  the  correspondence  was  received,  the  gravity  of 
the  charge  and  the  action  of  the  conductor  of  the  Times^  in  refusing 
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or  neglecting  to  retract  the  charges  made  in  the  communication, 
when  his  attention  was  called  to  it  by  the  plain tiflF,  are  proper  for 
your  consideration,  as  is  also  the  duty  which  the  conductor  of  a 
newspaper  such  as  the  Times  owes  to  the  public,  as  well  as  the  legal 
obligation  which  he  is  under  to  the  plaintiff.  You  are  to  guard,  on 
the  one  hand,  the  right  of  plaintiff,  and  on  the  other  the  freedom 
of  the  press,  which  is  measurably  involved  in  cases  of  this  kind. 
There  is  no  claim  for  special  damages  made  by  plaintiff,  and  none 
has  been  proven.  While  it  is  your  duty,  in  case  the  plea  of  justi- 
fication has  not  been  made  out,  to  find  damages  against  this  de- 
fendant, the  amount  thereof  is  left  to  your  discretion,  w^hich  you 
will  exercise  with  due  regard  to  the  parties. 


I.  The  court  instructed  the  jury  that 
''while  it  is  your  duty,  in  case  the  pica 
of  justification  has  not  been  made  out, 
to  find  damages  against  the  defendant, 
the  amount  thereof  is  left  to  your  dis- 
cretion, which  you  will  exercise  with 
due  regard  to  the  rights  of  both  par- 
ties." It  is  submitted  that  the  court 
should  have  laid  down  definite  rules  by 
which  damages  should  have  been  mea- 
sured. In  True  v.  Phmley,  36  Maine 
466,  the  court,  at  the  Nisi  Prius  trial, 
bad  instructed  the  jury  as  follows  :  "  As 
to  damages,  you  will  consider  the  pain 
and  anguish  occasioned  by  defe.ndant's 
slander,  the  cost  and  trouble,  the  suffer- 
ing occasioned  by  that  slander,  her 
prospects  in  life  as  affected  thereby,  the 
wealth  and  position  of  the  defendant, 
and  his  power  therefrom  to  injure,  and 
give  such  damages  as  she  is  entitled  to  ;" 
and  Appleton,  J.,  speaking  for  the 
full  Supreme  Court,  after  reviewing  the 
authorities  in  regard  to  the  proper  rules 
by  which  to  assess  damages  in  this  class 
of  cases,  says  :  "  "Whatever  rule  may  be 
the  true  one,  the  plaintiffs  are  entitled 
to  such  damages  as  upon  the  evidence 
can  be  awarded  in  conformity  there- 
with, and  not  to  damages  assessed  upon 
other  erroneous  principles.  "Now,  no 
rule  was  given  to  the  jury.  Are  they, 
then,  to  be  a  law  unto  themselves  and, 
freed  from  all  legal  restraints,  to  assess 


damages  at  their  own  will  and  pleasure  f 
The  jury  were  directed  to  give  the  plain- 
tiffs the  damages  to  which  they  were 
entitled.  To  what  are  the  plaintiffs  en- 
titled? The  question  unanswered  re- 
curs. To  damages  which  are  simply 
compensatory,  and  to  the  full  extent 
of  any  injury  cnstainedT  To  those 
which  would,  by  way  of  example,  be 
sufficient  to  deter  others,  or  to  such  as, 
beside  compensating  and  deterring  others 
by  example,  may  impose  a  punishment 
on  the  defendant  as  for  a  crime,  thus 
infusing  into  the  civil  proceedings  the 
effect  of  a  criminal  procedure,  and  erect- 
ing the  jury  into  a  tribunal  which  shall 
in  each  case  impose  the  penalty  ?  Either 
of  these  principles  might  have  been 
adopted  by  the  jury.  Which,  in  fact, 
they  did  adopt  we  know  not  and  cannot 
know.  As  was  remarked  by  Rogers, 
J.,  in  Rose  v.  Story,  1  Barr  190,  where 
somewhat  similar  instructions  were 
given,  *  this  is  giving  them  discre- 
tionary powers  without  stint  or  limit, 
highly  dangerous  to  the  rights  of  the 
defendant.  It  is  leaving  them  without 
any  rule  whatever.*  Most  of  t^e  various 
matters  referred  to  in  this  instruction 
might  be  regarded  as  elements  proper 
for  the  consideration  of  the  jury ;  bat 
still  some  rule  should  have  been  given 
to  the  jury,  unless  the  law  is  that  they 
are  to  determine  the  damages  withont 
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AfiT  restraints,  and  in  each  case  accord- 
ing; to  their  arbitrary  discretion.  *  *  ♦ 
A  new  trial  must  therefore  be  granted/' 

An  able  writer,  in  a  recent  work, 
lays  down  the  rule  respecting  the  duty 
of  the  court  to  instruct  the  jury  as  to  the 
rules  by  which  they  are  to  be  governed 
in  arriving  at  the  damages  to  be  given, 
as  follows  :  **  The  amount  of  damages 
is  to  be  determined  by  the  jury,  but  the 
court  should  instruct  them  as  to  the 
rules  by  which  they  should  be  governed 
in  fixing  the  amount.  A  general  in- 
struction to  find  such  damages  as,  un- 
der all  the  circumstances,  they  thought 
right,  was  held  to  be  improper :" 
Townshend  on  Slander  and  Libel, 
§  289.  There  is  no  possible  distinc- 
tion between  the  instructions  con- 
demned by  these  authorities  and  the 
one  given  by  the  court  in  this  case. 
The  law  is  clear  and  conclusive  that 
some  fixed  rules  should  have  been  laid 
down  for  the  ascertainment  of  dam- 
ages :  Sedg.  Meas.  Dam.,  6th  ed.,  771. 

The  court  should  have  directed 
the  jury,  even  though  there  was  no 
evidence  of  malice,  to  give  compen- 
satory damages,  which  would  include 
the  cost  and  trouble  of  disproving 
the  libel  :  Armstrong  v.  Pier  son  ^  8 
Iowa  29  ;  Townshend  on  Slander  and 
Libel,  J  289.  The  court  should  also 
have  instructed  the  jury  to  give  such 
damages  as  would  compensate  plaintiff 
for  all  the  mental  suffering  which  would 
naturally  be  caused  by  such  a  publica- 
tion :  Sedg.  Meas.  Dam.  674  ;  Smfl  v. 
Diekermanf  31  Conn.  285 ;  Miller  v. 
Roy,  10  La.  Ann.  231  ;  Dufort  v.  Aba- 
die,  23  Id.  280  ;  Fry  v.  Bennett,  4  Duer 
247.  In  addition  to  this,  the  court 
should  have  instructed  the  jury  that  if 
the  publication  of  the  article  complained 
of  was  attended  with  circumstances  of 
oppression,  negligence  or  malice,  they 
should  give  e^ecmplary  damages,  not 
only  to  compensate  the  plaintiff,  but  to 
punish  the  offender  :  Bucliey  v.  Knapp, 
48  Mo.  152  ;  Clements  v.  Malong,  55  Id. 


352;    Snyder  v.  Fulton,  34   Md.    128; 
Sanderson  v.  Caldwell^  45  N.  Y.  398. 

II.  The  court  instructed  the  jury  that 
**A  p9rty  under  reasonable  apprehen- 
sion of  danger  of  life  or  great  bodily 
harm,  has  a  right,  in  self-defence,  to 
take  the  life  of  the  aggressor,  but  he 
must  have  had  no  agency  in  bringing 
about  the  danger  upon  which  he  relies 
to  justify  the  taking  of  life."  It  is  sub- 
mitted that  the  true  rule  had  just  been 
stated  by  the  court,  but  this  proposition 
stood  as  a  distinct  and  independent  one. 
The  principle  is  well  settled  that  one 
person  cannot  attack  another,  and  then 
rely  upon  the  danger  thus  brought  upon 
himself  by  a  resistance  of  that  attack 
to  justify  taking  life  :  State  v.  Starr,  38 
Mo.  270;  State  v.  Linney,  52  Id.  40; 
State  V.  Underwood,  57  Id.  40  ;  State  v. 
Brown,  64  Id.  367.  This  principle, 
however,  presupposes  that  the  party 
bringing  on  the  difficulty  and  finally 
taking  life,  has  done  some  unlawful  act, 
has  had  some  criminal  or  unlawful 
agency  in  bringing  the  danger  upon 
himself.  But  the  instruction  given  in 
the  principal  case  does  not  distinguish 
between  lawful  and  unlawful  agency. 
Wilson  approached  Swayze  and  spoke 
to  him  shortly  preceding  the  killing. 
This  was  a  lawful  act.  One  theory  was 
that  he  did  this  solely  for  the  purpose 
of  remonstrance  against  newspaper 
abuse,  while  another  theory  was  that  he 
intended  to  provoke  Swayze  to  attack 
him  and  furnish  a  reason  for  homicide. 
In  either  case  he  had  an  **  agency"  in 
bringing  about  the  danger  he  was  placed 
in  by  Swayze*s  attack.  The  language 
of  the  court  was  therefore  too  broad, 
and  had  a  tendency  to  mislead  the  jury. 

III.  The  plea  of  justification  was 
wholly  insufficient.  The  justification 
must  be  as  broad  as  the  charge,  and 
of  the  very  charge:  Town.  SI  an.  and 
Lib.,  ?  212;  Folk.  Stark.  Slan.  and 
Lib.,  J  692  and  note  1  ;  Id.,  J  694  and 
note  2;  Id.,  {  701  and  note  4.  And 
where  the  charge  is  general,  the  plea 
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of  justification  must  state  the  facts  spe- 
cifically to  sustain  the  same,  and  where 
it  is  a  charge  of  crime,  the  plea  must 
specify  the  crime  and  show  its  commis- 
sion with  the  same  certainty  as  in  an 
indictment.  In  other  words,  it  is  not 
sufficient  to  answer  that  the  charge  is 
true,  but  the  facts  which  show  the  same 
to  be  true  must  be  stated  :  Town.  Slan. 
and  Lib.,  JJ  355  and  358  ;  Folk.  Stark. 
Slan.  and  Lib.,  i  483  and  notes  16  and 
1 8  ;  Atteberry  v.  Powell,  29  Mo.  429  ; 
Smith  V.  Tribune  Co,,  4  Bliss  477  ;  She- 
pardy,  Af err  ill,  13  John.  475. 

IV.  The  court  instructed  the  jury 
that  the  plea  of  justification  must  be 
established  by  defendant  **  to  your  en- 
tire satisfaction,  by  which  I  here  and 
elsewhere  mean  that  the  evidence  in  the 
case  must  produce  an  abiding  convic- 
tion in  your  mind"  of  the  truth  of  the 
charge,  and  declined  to  instruct  that  the 
ofience  charged  must  be  proven  beyond 


a  reasonable  doubt,  or  with  the  cer- 
tainty required  to  sustain  an  indict- 
ment. This  is  a  vexed  and  still  unset- 
tled question  in  the  law.  The  authority 
of  the  text-writers,  it  is  submitted,  is 
against  the  rule  laid  down  in  the  charge  : 
2  Greenl.  Ev.,  §  426  ;  Townshend  on 
Slander,  §  404.  In  some  cases,  where 
the  defence  is  on  the  ground  of  fraud  or 
crime  on  the  part  of  the  plaintiff,  as  in 
Scott  V.  Home  Ins.  Co.,  I  Dillon  105, 
where,  in  an  action  on  a  policy  of  in- 
surance, the  defence  was  that  plaintiff 
had  set  his  own  house  on  fire,  it  must 
be  conceded  that  the  weight  of  authority 
is  in  favor  of  the  rule  in  civil,  and  not 
that  in  criminal,  cases.  But  these  au- 
thorities do  not  apply  to  a  case  of  libel. 
See,  however,  the  authorities  collected 
and  the  subject  ably  discussed  in  the 
note  to  Kane  v.  Bibemia  Ins,  Co.,  17 
Am.  Law  Reg.  N.  S.  802. 

H.  B.  Johnson. 


Supreme  Court  of  Mississippi. 
SCHMIDLAPP  BT  AL.  V.  S.  D.  CURRIE  et  al. 

One  partner  cannot  convey  firm  assets  in  satisfaction  of  a  private  debt,  to  the 
exclusion  of  firm  creditors,  without  the  assent  of  his  co -partners. 

He  may  do  so,  however,  if  the  entire  firm  participate  in  the  assignment.  This, 
of  course,  where  there  is  no  fraud. 

The  lien  of  a  firm  creditor  on  firm  assets  is  not  superior  to  that  of  an  ordinary 
creditor  upon  the  property  of  an  individual  debtor. 

The  doctrine  of  the  primary  application  of  firm  assets  to  firm  debts,  and  indi- 
vidual property  to  individual  debts,  is  only  a  principle  of  administration  adopted 
by  the  courts  when  called  upon  to  wind  up  the  firm  business,  and  they  find  no  valid 
change  or  disposition  of  the  assets  has  been  previously  made  by  the  members  ;  but 
the  principle  itself  springs  out  of  the  obligation  to  do  justice  between  the  partners. 

The  case  is  fully  stated  in  the  opinion. 

The  opinion  of  the  court  was  delivered  hy 

Chalmers,  J.— Harvey  &  Washington  were  partners  in  a  liquor 
saloon,  the  former  having  contributed  the  capital  and  the  latter  his 
services.  Harvey  having  become  indebted  to  Odeneal,  transferred 
to  him,  in  part  payment  of  the  indebtedness,  and  with  the  knowledge 


Digitized  by 


Google 


SCHMIDLAPP  ».  CURRIE.  109 

and  consent  of  Washington,  the  entire  business  and  stock  of  the 
partnership.  Odeneal  subsequently  took  in  Currie  as  a  partner, 
and  the  business  was  continued  under  the  style  of  S.  D.  Currie 
&  Co.  The  debt  of  Harvey  to  Odeneal,  which  formed  the  con- 
sideration of  the  transfer,  was  the  individual  debt  of  Harvey,  for 
which  neither  Washington  nor  the  firm  of  Harvey  &  Washington, 
as  a  firm,  were  in  any  way  responsible ;  but  Washington  assented 
to  and  acquiesced  in  the  sale.  After  the  sale,  Schmidlapp  & 
Brothers,  creditors  of  the  firm  of  Harvey  &  Washington,  sued 
out  a  writ  of  attachment  against  them,  and  caused  the  same  to 
be  levied  on  their  former  goods,  in  the  possession  of  S.  D.  Currie 
&  Co.,  and  upon  the  ground  that  the  transfer  of  the  firm  goods, 
in  satisfaction  of  the  individual  debt  of  one  of  the  partners,  was 
firaudulent  and  void  as  against  firm  creditors. 

Is  the  principle  assumed  a  sound  one  ?  Is  it  true  that  partner- 
ship assets  cannot,  by  the  act  or  consent  of  all  the  partners,  be 
assigned  in  liquidation  of  the  private  debt  of  one  of  the  members, 
so  as  thereby  to  defeat  the  claims  of  firm  creditors  ?  The  authorities 
on  the  question  are  divided,  and  in  Burns  on  Fraudulent  Convey- 
ances it  is  broadly  stated  that  such  conveyances  are  voluntary  and 
void  as  to  firm  creditors,  but  it  is  doubtful  from  the  cases  cited, 
whether  the  author  is  alluding  to  transfers  made  by  one  partner 
alone,  without  the  assent  of  his  co-partner^,  or  whether  he  embraces 
assignments  participated  in  by  the  entire  firm.  If  the  former,  the 
proposition  is  indisputable.  If  the  latter,  we  think  the  sounder 
reasoning  and  the  weight  of  authority  are  against  him.  We  speak 
of  cases  like  the  present,  where  there  is  no  pretence  of  actual  fraud, 
and  where  there  is  no  showing  that  the  firm  was  at  the  time  insol- 
vent, though,  according  to  some  of  the  cases,  the  insolvency  of 
the  firm  would  not  afiect  the  result.  The  firm  creditors  at  large, 
of  a  partnership,  have  no  lien  on  its  assets,  any  more  than  ordinary 
creditors  have  upon  the  property  of  an  individual  debtor.  The 
power  of  disposition  over  their  property  inherent  in  every  partner- 
ship is  as  unlimited  as  that  of  an  individual,  and  this  Jusdis- 
ponendi  in  the  firm,  all  the  members  co-operating, 'can  only  be 
controlled  by  the  same  considerations  that  impose  a  limit  upon  the 
acts  of  an  individual  owner  ;  namely,  that  it  shall  not  be  used  for 
firaudulent  purposes.  So  long  as  the  firm  exists,  therefore,  its 
members  must  be  at  liberty  to  do  as  they  choose  with  their  own, 
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and  even  in  the  act  of  dissolution  they  may  impress  upon  its  assets 
such  character  as  they  please.  The  doctrine  that  firm  assets  must 
first  be  applied  to  the  payment  of  firm  debts,  and  individual  pro- 
perty to  individual  debts,  is  only  a  principle  of  administration 
adopted  by  the  courts,  when  from  any  cause  they  are  called  upon 
to  wind  up  the  firm  business,  and  find  that  the  members  have  made 
no  valid  disposition  of,  or  charges  upon  its  assets.  Thus,  when 
upon  a  dissolution  of  the  firm  by  death,  or  limitation,  or  bank- 
ruptcy, or  from  any  other  cause,  the  courts  are  called  upon  to  wind 
up  the  concern,  they  adopt  and  enforce  the  principle  stated ;  but 
the  principle  itself  springs  alone  out  of  the  obligation  to  do  justice 
between  the  partners.  The  only  way  to  accomplish  this  is  to  so 
marshal  the  assets  that  property  which  was  owned  in  common  shall 
be  applied  to  the  joint  debts,  and  that  which  was  separately  owned, 
shall  be  applied  to  the  liabiliti^s  of  the  separate  owner,  so  that 
neither  class  of  creditors  shall  be  allowed  to  trespass  upon  the  fund 
belonging  to  the  other  until  the  claims  of  that  other  shall  have 
been  satisfied.  This  right  of  the  creditors  is  therefore  really  the 
right  of  their  debtors,  and  enures  to  them  derivatively  from  the 
debtors.  Hence,  it  is  said  the  lien  or  quasi  lien  of  the  creditors 
"  is  worked  out  through  the  partners,'*  the  meaning  of  which  is 
that  the  firm  creditors  may  demand  the  primary  application  of  the 
firm  assets  to  the  payment  of  their  debts  because  each  one  of  the 
partners  would  have  a  right  to  demand  this  as  against  his  co-part- 
ners. It  must  follow,  therefore,  that  if  at  a  time  when  the  firm 
was  still  in  existence,  where  no  legal  liens  of  any  sort  have 
attached,  where  it  was  neither  bankrupt  nor  contemplating  bank- 
ruptcy, all  the  members  have  agreed  to  a  particular  disposition  of 
its  assets,  and  that  disposition  is  neither  colorable  nor  fraudulent, 
that  is  to  say,  is  upon  a  bona  fide  consideration,  and  reserves  no 
benefit  to  the  grantees,  inasmuch  as  none  of  the  partners  can  be 
heard  to  complain  of  such  disposition,  so  none  of  the  creditors  of 
the  firm  or  of  the  individual  members  composing  it  can  question  or 
attack  it. 

Conceding,  as  all  the  authorities  do,  that  the  firm  creditors  have 
no  independent  right  to  demand  to  be  first  paid,  but  derive  that 
right  solely  by,  through,  and  under  the  right  which  the  partners 
have  to  insist  that  this  shall  be  done,  it  is  impossible  to  see  how 
the  rule  can  be  enforced  where  all  the  members  of  the  firm  have. 
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before  the  dissolution  and  without  any  ground  to  suspect  fraud, 
given  to  the  assets  a  different  direction. 

While  some  courts  of  high  repute  have  taken  a  different  view,  we 
confess  our  inability  to  escape  the  logic  of  this  proposition.  The 
courts  of  New  York,  New  Hampshire,  Dlinois,  and  perhaps  other 
states,  seem  to  have  taken  a  different  view  of  the  question.  In 
consonance  with  our  view  are  the  following,  among  other  authorities : 
Wldtten  V.  Smith,  Freeman's  Ch.  R.  231 ;  Freeman  v.  Stewarty 
41  Miss.  139 ;  Carter  v.  BeavaUy  6  Jones'  Law  (N.  C.)  44  ;  Rice 
V.  £amard,  20  Vt.  479 ;  Nat.  Bank  v.  Sprague,  20  N.  J.  Eq. 
14  ;  Allen  v.  Centre  Valley  Co.^  21  Conn.  130 ;  Sigler  v.  Knox 
Co.  Board,  8  Ohio  St.  511 ;  Ex  parte  Biffin,  6  Vesey  119 ;  Camp- 
bell v.  Mullett,  Swanst.  Ch.  550. 

Judgment  affirmed. 


Court  of  Appeals  of  New  York. 
SAMUEL  BERTHOLF  r.  JAMES  ORIELLY. 

The  constitution alitr  of  an  act  of  the  legislature  is  to  be  determined  solely  by 
its  repugnancy  to  constitutional  restraints  or  prohibitions.  No  violation  of  natural 
justice  and  equity  \»  sufficient. 

That  a  statute  impairs  the  value  of  property,  or  interferes  with  its  lawful  use  by 
imposing  a  liability  for  the  consequences  of  a  lawful  act,  docs  not  make  it  uncon- 
stitutional. All  property  is  held  subject  to  the  power  of  the  state  to  regulate  or 
control  its  use  to  secure  the  general  safety  and  welfare. 

It  is  no  objection  to  the  validity  of  a  statute  that  it  gives  a  right  of  action  or 
imposes  a  liability  unknown  to  the  common  law. 

A  statute  making  the  owner  of  premises  on  which  liquor  is  sold  liable  for  all 
damages  resulting  from  the  intoxication  of  the  persons  purchasing  the  liquor,  and 
this  without  reference  to  any  negligence  of  the  owner,  or  to  the  lawfulness  or  un- 
lawfulness of  his  tenant^s  action,  hddj  valid  as  a  police  regulation  of  the  traffic  in 
intoxicating  liquors. 

This  was  an  action  under  a  statute  of  April  29th  1873,  com- 
monly called  the  Civil  Damage  Act,  and  was  brought  by  the  plain- 
tiff against  the  defendant  as  the  landlord  of  hotel  premises,  let 
with  knowledge  that  intoxicating  liquors  were  to  be  sold  thereon 
by  the  lessee,  to  recover  the  value  of  a  horse  owned  by  the  plain- 
tiff, which  died  in  consequence  of  having  been  overdriven  by  the 
plaintiff's  son  while  in  a  state  of  intoxication,  produced  in  part 
by  liquor  sold  him  by  the  lessee  at  his  bar  on  the  leased  prem- 
ises. The  essential  facts,  as  established  by  the  verdict,  were  as 
follows : 
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The  defendant,  when  the  act  in  question  was  passed,  was  the 
owner  of  a  hotel  building  and  premises.  In  June  1875,  he  leased 
them  to  one  Firnhaber,  knowing  that  the  lessee  intended  to  occupy 
the  building  for  a  hotel  and  boarding-house,  and  sell  intoxicating 
liquors  therein.  The  lessee  entered  into  possession  and  opened  a 
bar  in  the  hotel,  and  with  the  defendant's  knowledge  commenced 
selling  liquors  therefrom.  On  Sunday,  July  18th  1875,  the  plain- 
tiff's son,  who  was  residing  with  his  father,  informed  him  that  he 
had  some  business  with  a  person  residing  about  four  miles  from 
the  f ither's  residence,  and  thereupon,  with  the  plaintiff's  know- 
ledge, took  his  horse  and  buggy  and  drove  away. 

He  did  not  go  to  the  place  where  he  informed  the  plaintiff  he 
intended  to  go,  but  went  to  the  village  where  Fimhaber's  hotel 
was  located,  and  to  the  hotel,  and  there  purchased  and  drank 
whiskey  several  times  at  the  bar,  and  then  drove  to  a  neighboring 
village  and  drank  again,  and  returned  to  Firnhaber's,  drinking 
again  on  his  return.  He  became,  in  consequence  of  these  re- 
peated potations,  intoxicated,  was  arrested  for  disorderly  conduct 
in  the  streets,  and  after  being  detained  in  custody  for  a  time  was 
discharged,  and  in  the  evening  started  for  home,  and  the  horse, 
soon  after  it  reached  the  plaintiff's  house,  died.  The  jury  found 
that  it  died  from  overdriving  by  the  plaintiff's  son,  and  that  his 
treatment  of  the  horse  was  caused  by  his  intoxication. 

Firnhaber  had  no  license  to  sell  intoxicating  liquors.  It  was 
understood  between  him  and  the  defendant,  when  the  lease  was 
made,  that  a  license  was  to  be  procured,  and  the  defendant  in- 
formed him  that  he  would  see  that  he  had  one.  The  plaintiff's 
son  was  of  intemperate  habits,  and  at  one  time  had  been  an  inmate 
of  an  inebriate  asylum.  The  plaintiff  recovered  a  verdict  for  the 
value  of  the  horse. 

William  J,  GhroSy  for  the  plaintiff. 

Lewi%  E.  Oarr^  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

Andrews,  J. — This  and  other  cases  which  have  been  argued 
and  are  awaiting  the  decision  of  the  court,  present  the  question  of 
the  constitutionality  of  the  "act  to  suppress  intemperance,  pauper- 
ism and  crime,"  passed  April  29th  1873,  commonly  known  as  the 
Civil  Damage  Act. 
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It  cannot  be  disputed  that  the  facts  found  bring  the  case  within 
the  terms  of  the  statute,  and  authorize  the  recovery,  if  the  law 
itself  is  valid. 

The  act  gives  to  every  husband,  wife,  parent,  guardian,  employer 
or  other  person  "who  shall  be  injured  in  person  or  property,  or 
means  of  support,  by  any  intoxicated  person,  or  in  consequence  of 
the  intoxication"  of  any  person,  a  right  of  action  against  any  per- 
son who  shall,  by  selling  or  giving  away  intoxicating  liquors,  have 
caused  the  intoxication,  in  whole  or  in  part ;  and  declares  that 
"any  person  or  persons  owning  or  renting,  or  permitting  the  occu- 
pation of  any  .building  or  premises,  and  having  knowledge  that  in- 
toxicating liquors  are  to  be  sold  thereon,  shall  be  liable,  severally 
and  jointly  with  the  person  or  persons  selling  or  giving  intoxicat- 
ing liquors  aforesaid,  for  all  damages  sustained,  and  for  exemplary 
damages/' 

All  the  elements  of  the  landlord's  liability  under  the  act  exist 
in  this  case,  viz :  The  leasing  of  premises  with  knowledge  that  in- 
toxicating liquors  were  to  be  sold  thereon  ;  the  sale  by  the  tenant 
producing  intoxication;  and  the  act  of  the  intoxicated  person 
causing  injury  to  the  property  of  the  plaintiff. 

The  question  we  are  now  to  determine  is,  whether  the  legislature 
has  the  power  to  create  a  cause  of  action  for  damages  in  favor  of  a 
person  injured  in  person  or  property  by  the  act  of  an  intoxicated 
person,  against  the  owner  of  real  property,  whose  only  connection 
with  the  injury  is  that  he  leased  the  premises  where  the  liquor 
causing  the  intoxication  was  sold  or  given  away,  with  knowledge 
that  intoxicating  liquors  were  to  be  sold  thereon. 

To  realize  the  force  of  this  inquiry  it  is  to  be  observed  that  the 
leasing  of  premises  for  the  sale  of  liquors  thereon  is  a  lawful  act, 
not  prohibited  by  this  or  any  other  statute.  The  liability  of  the 
landlord  is  not  made  to  depend  upon  the  nature  of  the  act  of  the 
tenant,  but  exists  irrespective  of  the  &ct  whether  the  sale  or  giving 
away  of  the  liquor  was  lawful  or  unlawful ;  that  is,  whether  it  was 
authorized  by  the  license  law  of  the  state,  or  was  made  in  violation 
of  that  law.  Nor  does  the  liability  depend  upon  any  question  of 
negligence  of  the  landlord  in  the  selection  of  the  tenant,  or  of  the 
tenant  in  selling  liquor.  Although  the  person  to  whom  the  liquor 
is  sold  is  at  the  time  apparently  a  man  of  sober  habits,  and,  so  far 
as  the  vendor  knows,  one  whose  appetite  for  strong  drink  is  habit- 
ually controlled  by  his  reason  and  judgment,  yet  if  it  turns  out 
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that  the  liquor  causes  or  contributes  to  the  intoxication  of  the  per- 
son to  whom  the  sale  or  gift  is  made,  under  the  influence  of  which 
he  commits  an  injury  to  person  or  property,  the  seller  and  his  land- 
lord are  by  the  act  made  jointly  and  severally  responsible.  The 
element  of  care  or  diligence  on  the  part  of  the  seller  or  landlord 
does  not  enter  into  the  question  of  liability.  The  statute  imposes 
upon  the  dealer  and  the  landlord  the  risk  of  any  injury  which  may 
be  caused  by  the  traflSc.  It  cannot  be  denied  that  the  liability 
sought  to  be  imposed  by  the  act. is  of  a  very  sweeping  character, 
and  may,  in  many  cases,  entail  severe  pecuniary  liabilities,  and  its 
language  may  include  cases  not  within  the  real  purpose  of  the  en- 
actment. The  owner  of  a  building  who  lets  it  to  be  occupied  for 
the  sale*  of  general  merchandise,  including  wines  and  liquors,  may, 
under  the  act,  be  made  liable  for  the  acts  of  an  intoxicated  person, 
where  his  only  fault  is  that  he  leased  the  premises  for  a  general 
business,  including  the  sale  of  intoxicating  liquors,  in  the  same  way 
as  other  merchandise.  The  liability  is  not  restricted  to  the  results 
of  intoxication  from  liquors  sold  or  giv^n  away  to  be  drunk  on  the 
premises  of  the  seller. 

There  is  no  way  by  which  the  owner  of  real  property  can  escape 
possible  liability  for  the  results  of  intoxication  where  he  leases  or 
permits  the  occupation  of  his  premises,  with  the  knowledge  that  the 
business  of  the  sale  of  liquors  is  to  be  carried  on  on  the  premises, 
whether  alone  or  in  connection  with  other  merchandise,  or  whether 
they  are  to  be  sold  to  be  drunk  on  the  premises  or  to  be  carried 
away  and  used  elsewhere. 

His  only  absolute  protection  against  the  liability  imposed  by  the 
act  is  to  be  found  in  not  using  or  permitting  the  premises  to  be 
used  for  the  sale  of  intoxicating  liquors. 

The  question  whether  the  act  under  consideration  is  a  valid 
exercise  of  legislative  power  is  to  be  determined  solely  by  refer- 
ence to  constitutional  restraints  and  prohibitions.  The  legislative 
power  has  no  other  limitation.  If  an  act  can  stand  when  brought 
to  the  test  of  the  constitution,  the  question  of  its  validity  is  at  an 
end,  and  neither  the  executive  nor  judicial  department  of  the 
government  can  refuse  to  recognise  or  enforce  it.  The  theory  that 
laws  may  be  declared  void  when  deemed  to  be  opposed  to  natural 
justice  and  equity,  and  although  they  do  not  violate  any  constitu- 
tional provision,  has  some  support  in  the  dicta  of  learned  judges, 
but  has  not  been  approved,  so  far  as  we  know,  by  any  authoritative 
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adjudication,  and  is  repudiated  bj  numerous  authorities.  Indeed, 
under  the  broad  and  liberal  interpretation  now  given  to  constitu- 
tional guaranties,  there  can  be  no  violation  of  fundamental  rights 
by  legislation  which  will  not  fall  within  the  express  or  implied  pro- 
hibition and  restraints  of  the  constitution ;  and  it  is  unnecessary 
to  seek  for  principles  outside  of  the  constitution  under  which  such 
legislation  may  be  condemned. 

The  main  guaranty  of  private  rights  against  unjust  legislation 
is  found  in  that  memorable  clause  in  the  Bill  of  Rights,  that  no  per- 
son shall  "  be  deprived  of  life,  liberty  or  property  without  due  pro- 
cess of  law.*'  Const,  art.  1,  sect.  6.  This  guaranty  is  not  con- 
strued in  any  narrow  or  technical  sense.  The  right  to  life  may  be 
invaded  without  its  destruction.  One  may  be  deprived  of  his  liberty 
in  a  constitutional  sense  without  putting  his  person  in  confinement ; 
and  property  may  be  taken  without  manual  interference  therewith, 
or  its  physical  destruction. 

The  right  to  life  includes  the  right  of  the  individual  to  his  body 
in  its  completeness  and  without  dismemberment ;  the  right  to  liberty, 
the  right  to  exercise  his  faculties,  and  to  follow  a  lawful  vocation 
for  the  support  of  life ;  the  right  of  property,  the  right  to  acquire, 
possess  and  enjoy  it  in  any  way  consistent  with  the  equal  rights  of 
others,  and  the  just  exactions  and  demands  of  the  state. 

The  comprehensive  scope  of  the  guaranty  of  private  property 
finds  many  illustrations  in  the  judicial  decisions  in  our  state.  The 
limit  placed  upon  the  power  of  taxation  is  an  instance.  The  right 
of  taxation  is  an  attribute  of  sovereignty,  without  which  govern- 
ments would  be  powerless,  and  organized  society  could  not  exist, 
and  it  is  said  to  be  unlimited.  But  this  is  only  true  when  it  is 
exercised  for  a  public  purpose.  The  taking  of  private  property  for 
a  private  purpose,  under  the  guise  of  taxation,  is  no  less  a  viola- 
tion of  the  constitution  than  if  the  property  of  A.  was  attempted  to 
be  transferred  to  B.  by  the  mere  force  of  a  legislative  mandate. 

It  is  upon  this  principle  that  we  have  recently  held  in  the  case 
of  Weismer  v.  The  Village  of  Douglass,  64  N.  Y.  92,  that  a  law 
involving  taxation  in  aid  of  a  private  enterprise  and  business  was 
unconstitutional  and  void. 

In  Wynehamer  v.  The  People,  13  N.  Y.  378,  the  sanctity  of 
private  property,  and  the  efficiency  of  constitutional  guaranties  for 
its  protection,  under  whatever  guise  it  is  attempted  to  be  assailed 
by  legislation,  was  most   ably  and  amply   vindicated.     The  pro- 
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visions  in  the  act  then  under  consideration  were  held  to  deprive 
persons  owning  intoxicating  liqaors  at  the  time  of  its  passage,  of 
their  property,  although  their  title  might  not  be  affected  by  the 
act,  or  the  property  itself,  in  its  material  substance,  taken  or  de- 
stroyed. "There  may,"  says  Miller,  J.,  in  Pumpelly  v.  The 
Green  Bay  Co.y  13  Wall.  177,  "  be  such  serious  interruption  to 
the  common  and  necessary  use  of  property  as  will  be  equivalent  to 
a  taking,  within  the  meaning  of  the  constitution  ;''  and  this  obser- 
vation is  warranted  by  the  general  tenor  of  judicial  authority. 

Admitting,  as  we  do,  the  soundness  of  this  interpretation,  and 
fully  approving  it,  we  come  back  to  the  proposition  that  no  law 
can  be  pronounced  invalid,  for  the  reason  simply  that  it  violates 
our  notions  of  justice,  is  oppressive  and  unfair  in  its  operation,  or 
because,  in  the  opinion  of  some  or  all  of  the  citizens  of  the  state, 
it  is  not  justified  by  public  necessity,  or  designed  to  promote  the 
public  welfare.  We  repeat,  if  it  violates  no  constitutional  pro- 
vision, it  is  valid  and  must  be  obeyed.  The  remedy  for  unjust  or  * 
unwise  legislation,  not  obnoxious  to  constitutional  objections,  is  to 
be  found  in  a  change  by  the  people  of  their  representatives,  accord- 
ing to  the  methods  provided  by  the  constitution. 

There  are  two  general  grounds  upon  which  the  act  in  question 
is  claimed  to  be  unconstitutional :  First.  That  it  operates  to  re- 
strain the  lawful  use  of  real  property  by  the  owner,  inasmuch  as 
it  attaches  to  the  particular  use  a  liability,  which  sulstantially 
amounts  to  a  prohibition  of  such  use,  and,  as  to  the  seller,  imposes 
a  pecuniary  responsibility,  which  interferes  with  the  traffic  in  in- 
toxicating liquors,  although  the  business  is  authorized  by  law. 
And,  second.  That  it  creates  a  right  of  action  unknown  to  the 
common  law,  and  subjects  the  property  of  one  person  to  be  taken 
in  satisfaction  of  Injuries  suffered  by  another,  remotely  resulting 
from  an  act  of  the  person  charged,  which  act  is  neither  negligent 
nor  wrongful  on  his  part,  but  which  may  be  in  all  respects  in  con- 
formity with  law.  The  act,  it  is  said,  in  effect  authorizes  the 
taking  of  private  property  without  "  due  process  of  law,"  contrary 
to  article  one,  section  six,  of  the  constitution,  and  is  also  a  viola- 
tion of  the  first  section  of  the  same  article,  which  declares  that 
"no  member  of  this  state  shall  be  disfranchised  or  deprived  of  any 
of  the  rights  or  privileges  secured  to  any  of  the  citizens  thereof, 
unless  by  the  law  of  the  land  or  the  judgment  of  his  peers."  If  the 
act  is  "due  process  of  law,"  within  the  sixth  section  of  the  first 
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article,  it  is  manifest  that  it  is  valid  within  the  other  section  to 
which  reference  is  made. 

The  right  of  the  state  to  regulate  the  traflSc  in  intoxicating 
liquors  within  its  limits  has  been  exercised  from  the  foundation  of 
the  government,  and  is  not  open  to  question.  The  state  may  pre- 
scribe the  persons  by  whom  and  the  conditions  upon  which  the 
traffic  may  be  carried  on.  It  may  impose  upon  those  who  act  un- 
der its  license  such  liabilities  and  penalties  as  in  its  judgment  are 
proper  to  secure  society  against  the  dangers  of  the  traffic,  and  in- 
dividuals against  injuries  committed  by  intoxicated  persons  under 
the  influence  of  or  resulting  from  their  intoxication. 

The  licensee,  by  accepting  a  license,  and  acquiring  thereby  a 
privilege  from  the  state  to  engage  in  the  traffic,  a  privilege  confined 
to  those  who  are  licensees,  and  withheld  from  all  other  citizens, 
takes  it  subject  to  any  conditions  which  the  legislature  may  attach 
to  its  exercise.  He  consents  to  be  bound  by  the  conditions  when 
he  accepts  the  license;  and  the  state  is  the  sole  judge  of  the  rea- 
sonableness of  the  conditions  imposed.  And  the  power  of  the 
legislature,  as  a  part  of  the  excise  system,  to  impose  the  liabilities 
imposed  by  the  act  in  question,  upon  licensed  dealers,  as  a  condi- 
tion of  granting  the  license,  cannot,  we  think,  be  questioned. 

A  party  cannot  object,  upon  constitutional  grounds,  to  a  liability 
which  he  has  voluntarily  assumed  in  consideration  of  a  benefit  con- 
ferred ;  and  one  may  renounce  even  a  constitutional  provision  made 
for  his  own  benefit.  The  extent  to  which  the  legislature  has 
heretofore  gone  in  imposing  restrictions  or  liabilities  upon  licensees 
may  be  seen  by  reference  to  the  Excise  Law  of  1857  (chap.  628), 
many  provisions  of  which  are  to  be  found  in  earlier  legislation. 
Section  ten  prohibits  the  sale  of  liquor  on  credit  to  any  person 
other  than  lodgers,  and  avoids  all  securities  taken  therefor.  Sec- 
tion nineteen  gives  a  penalty  of  fifty  dollars  to  a  wife  against  a 
dealer  in  intoxicating  liquors,  who  shall  sell  or  give  intoxicating 
liquor  to  a  husband  after  complaint  made  and  notice  given,  as  pro- 
vided by  the  section,  and  a  like  penalty  is  given  under  similar  cir- 
cumstances for  selling  or  giving  away  intoxicating  liquors  to  a 
wife  or  minor  child.  Section  twenty-eight  contains  the  germ  of 
the  act  now  under  consideration.  It  provides  that  any  person  who 
shall  sell  strong  or  spirituous  liquors  to  any  of  the  individuab  to 
whom  it  is  declared  by  the  act  unlawftil  to  make  such  sales,  ''shall 
be  liable  for  all  damages  which  may  be  sustained  in  consequence 
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of  such  sale,"  to  be  recovered  by  the  party  sustaining  the  injury, 
or  by  the  overseer  of  the  poor  for  his  benefit. 

The  act  of  1873  cannot,  however,  be  sustained,  in  all  its  aspects 
at  least,  upon  the  theory  that  the  liability  imposed  by  the  act  is  a 
condition  of  a  privilege  granted  by  the  state.  This  cannot  be 
affirmed  in  respect  to  the  liability  of  the  landlord,  whose  right  to 
lease  his  property  belongs  to  him  as  an  incident  of  ownership. 
The  responsibility  imposed  is  not  confined  to  cases  of  unlawful 
sales  of  liquor,  or  to  sales  made  by  licensed  vendors.  Any  person 
selling  or  giving  away  liquor,  which  causes  intoxication  and  con- 
sequent injury,  is  made  liable  under  the  act. 

The  broad  question  is  presented,  whether  the  act  transcends  the 
limits  of  legislative  power  in  subjecting  a  landlord  to  liability, 
under  the  circumstances  mentioned  in  the  act.  Does  the  act,  in 
efiect,  deprive  him  of  his  property  without  "  due  process  of  law,*' 
in  the  sense  of  the  constitution  ?  If  the  act  can  be  sustained  as 
to  the  landlord,  it  is  clearly  valid  as  to  all  other  persons ;  and  its 
validity  as  to  the  landlord  is  the  question  directly  presented  in  this 
case. 

We  need  not  enter  into  any  elaborate  discussion  of  the  meaning 
of  the  words  "  due  process  of  law.'*  This  has  been  done  in  nume- 
rous judicial  decisions.  They  are  held,  under  the  liberal  interpre- 
tation given  them,  to  protect  the  life,  liberty  and  property  of  the 
citizen  against  acts  of  mere  arbitrary  persons,  in  any  department 
of  the  government.  Denio,  J.,  in  Weatervelt  v.  Chregg^  12  N.  Y. 
212.  These  are  the  fundamental  civil  rights,  for  the  security  of 
which  society  is  organized  ;  and  all  acts  of  legislation  which  con- 
travene them  are  within  the  prohibition  of  the  constitutional  guar- 
anty. In  judicial  proceedings,  "  due  process  of  law"  requires 
notice,  hearing  and  judgment ;  in  legislative  proceedings,  conform- 
ity to  the  settled  maxims  of  free  governments,  observance  of  con- 
stitutional restraints  and  requirements,  and  an  omission  to  exercise 
powers  appertaining  to  the  judicial  or  executive  departments.  It 
is  as  difficult  as  it  would  be  unwise,  to  attempt  an  exact  definition 
of  their  scope.  Their  application,  in  a  particular  case,  must  be 
determined  when  the  question  arises,  and,  in  the  absence  of  exact 
precedent  courts  must  determine  the  question  upon  a  consideration 
of  the  general  scope  of  legislative  power,  the  practice  of  govern- 
ments, and  in  view  of  the  conceded  principle  that  individual  rights 
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may  be  curtailed  and  limited  to  secare  the  public  welfare  and  the 
eqoal  rights  of  all. 

"Due  process  of  law,"  in  each  particular  case,  means,  says 
Judge  CooLEY,  "  such  an  exertion  of  the  powers  of  government  as 
the  settled  maxims  of  the  law  sanction,  and  under  safeguards  for 
the  protection  of  individual  rights  as  those  maxims  prescribe  for 
the  class  of  cases  to  which  the  one  in  question  belongs." 

The  right  of  life,  liberty  or  property  is  not  absolute-  or  uncon- 
trollable. The  qualification  in  the  Bill  of  Rights  implies  that  the 
deprivation  of  those  rights  may  be  due  process  of  law ;  and  gov- 
ernments could  not  be  maintained,  in  the  absence  of  power  some- 
where to  regulate  the  relations  of  individuals  to  the  state,  and  to 
each  other.  Life,  liberty  or  property  may  be  forfeited  for  cause. 
Private  property  may  be  taken  for  public  use,  on  condition  of  com- 
pensation, or  by  taxation,  or  it  may  be  transferred  by  judicial  pro- 
cess, for  the  satisfaction  of  private  contracts  or  as  a  compensation 
for  private  wrongs  and  injuries. 

The  purpose  of  the  act  in  question,  as  indicated  by  its  title,  is 
the  suppression  of  "  intemperance,  pauperism  and  crime."  It  can- 
not be  denied  that  these  are  public  purposes  within  the  legitimate 
scope  of  legislation,  nor  can  it  be  doubted  by  any  observing  and 
intelligent  person  that  the  use  of  intoxicating  liquors  is  the  fruitful 
source  of  many  of  the  evils  which  afflict  society.  Pauperism,  vice 
and  crime  are  the  usual  concomitants  of  the  unrestrained  indul- 
gence of  the  appetite  for  strong  drink.  Impoverishment  of  fami- 
lies, the  imposition  of  public  burdens,  insecurity  of  life  and  pro- 
perty, are  consequent  upon  the  prevalence  of  the  great  evil  of  in- 
temperance. If  the  legislature  was  impotent  to  deal  with  the  traf- 
fic in  intoxicating  liquors,  or  powerless  to  restrain  or  regulate  it  in 
the  interest  of  the  community  at  large,  because  legislation  on  the 
subject  might,  to  some  extent,  interfere  with  the  use  of  property  or 
the  prosecution  of  private  business,  the  legislature  would  be  shorn 
of  one  of  its  most  usual  and  important  functions.  But,  as  we  have 
said,  the  right  of  the  legislature  to  regulate  the  traffic  is  shown  by 
the  uniform  practice  of  the  government.  It  may  not  only  regu- 
late, but  it  may  prohibit  it.  This  was  declared,  after  solemn  argu- 
ment and  mature  deliberation,  in  one  of  the  propositions  adopted 
by  this  court  in  Wynehamer  v.  The  People^  subject  only  to  quali- 
fication that  the  prohibition  shall  not  interfere  with  vested  rights 
of  property.     The  same  principle  was  declared  in  the  case  of  The 
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Metropolitan  Board  of  Health  v.  Barriey  84  N.  T.  657  ;  and  that 
the  legislative  power  extends  to  the  entire  prohibition  of  the  traffic 
has  been  recently  adjudged  bj  the  Supreme  Court  of  the  United 
States. 

It  is  quite  evident  that  the  Act  of  1873  seriously  interferes  with 
the  profitable  use  of  real  property  by  the  owner.  This  is  especially 
true  with  respect  to  a  building  erected  to  be  occupied  as  an  inn  or 
hotel,  and  specially  adapted  to  that  use,  where  the  rental  value 
may  largely  depend  upon  the  right  of  the  tenant  to  sell  intoxicating 
liquors.  The  owner  of  such  a  building  may  well  hesitate  to  lease 
his  property,  when  by  so  doing  he  subjects  himself  to  the  onerous 
liability  imposed  by  the  act.  The  act,  in  this  way,  indirectly 
operates  to  restrain  the  absolute  freedom  of  the  owner  in  the  use 
of  his  property,  and  may  justly  be  said  to  impair  its  value.  But 
this  is  not  a  taking  of  his  property  within  the  meaning  of  the  con- 
stitution. He  is  not  deprived  either  of  the  title  or  the  possession. 
The  use  of  his  property  for  any  other  lawful  purpose  is  unrestricted, 
and  he  may  let  or  use  it  as  a  place  for  the  sale  of  liquors,  subject 
to  the  liability  which  the  act  imposes. 

The  objection  we  are  now  considering  would  apply  with  greater 
force  to  a  statute  prohibiting,  under  any  circumstances,  the  traffic 
in  intoxicating  liquors,  and  as  such  a  statute  must  be  conceded  to 
be  within  the  legislative  power,  and  would  not  interfere  with  any 
vested  rights  of  the  owner  of  real  property,  protected  by  the  con- 
stitution, although  absolutely  preventing  the  particular  use,  afor- 
tioriy  the  act  in  question  does  not  operate  as  an  unlawful  restraint 
upon  the  use  of  property. 

That  a  statute  impairs  the  value  of  property  does  not  make  it 
unconstitutional.  All  property  is  held  subject  to  the  power  of  the 
state  to  regulate  or  control  its  use,  to  secure  the  general  safety  and 
the  public  welfare.  "We  think  it  a  settled  principle,**  says  Chief 
Justice  Shaw,  in  Commonwealth  v.  Alger,  7  Cush.  84,  "  grow- 
ing out  of  the  nature  of  well-ordered  civil  society,  that  every  holder 
of  property,  however  absolute  and  unqualified  may  be  his  title, 
holds  it  under  the  implied  liability  that  his  use  shall  not  be  injuri- 
ous to  the  equal  enjoyment  of  others  having  an  equal  right  to  the 
enjoyment  of  their  property,  nor  injurious  to  the  rights  of  the  com- 
munity. All  property  is  held  subject  to  those  general  regulations 
which  are  necessary  to  the  common  good  and  general  welfare." 
Judge  Rbdfieli),  in  a  passage  often  cited  with  approval,  speaking  of 
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the  police  power,  says :  "  By  this  general  police  power  of  the  state 
persons  and  property  are  subjected  to  all  kinds  of  restraints  and 
hardens,  in  order  to  secure  the  general  comfort,  health  and  pros- 
perity of  the  state ;  of  the  perfect  right  of  the  legislature  to  do 
which  no  question  ever  was  or  upon  acknowledged  general  princi- 
ples can  be  made :"  Thorpe  v.  Rut,  ^  Burl,  Railroad  Co,^  27  Vt. 
140.  The  police  power,  so  called,  inheres  in  every  sovereignty, 
and  is  essential  to  the  maintenance  of  public  order  and  the  preser- 
vation of  mutual  rights  from  the  disturbing  conflicts  which,  in  the 
absence  of  any  controlling,  regulating  authority,  and  has  been  con- 
stantly exercised  by  the  legislature  in  a  great  variety  of  cases.  We 
need  not  enumerate  the  subjects  in  relation  to  which  this  power  has 
been  exercised.  We  shall  content  ourselves  by  referring  to  two 
cases,  recently  decided  by  the  Supreme  Court  of  the  United  States, 
to  show  how  far  courts  have  gone  in  upholding  legislation  affecting 
private  rights  and  property,  as  a  due  exercise  of  the  police  power 
residing  in  the  state.  These  cases  are  The  Slaughter- House  OaseSj 
16  Wall.  36,  and  Munn  v.  The  State  of  Illinois,  4  Otto  114. 
The  first  case  involved  the  question  of  the  validity  of  a  statute  of 
Louisiana,  passed  in  1869,  granting  to  a  corporation,  created  by 
the  act,  the  exclusive  right  for  twenty-five  years  to  have  and  main- 
tain slaughter-houses,  landings  for  cattle,  and  yards  for  enclosing 
cattle  intended  for  sale  or  slaughter,  within  the  parishes  of  Orleans, 
Jefferson  and  St.  Bernard,  a  territory  containing  over  a  thousand 
square  miles,  including  the  city  of  New  Orleans  and  a  population 
of  several  hundred  thousand  persons,  and  prohibiting  all  other  per- 
sons from  building,  keeping  or  having  slaughter-houses,  landings 
or  yards  for  cattle  intended  for  sale  or  slaughter,  within  these  limits ; 
and  requiring  that  all  cattle  and  other  animals,  intended  for  sale  or 
slaughter  within  that  district^  should  be  brought  to  the  yards  and 
slaughter-houses  of  the  corporation ;  and,  authorizing  the  corpora- 
tion to  exact  certain  fees  for  the  use  of  its  wharves,  and  for  each 
animal  slaughtered.  It  appeared  that  when  the  act  was  passed 
there  were  within  this  territory  a  thousand  or  more  persons  engaged 
in  the  preparation  and  sale  of  animal  food,  many  of  whom  owned 
slaughter-houses  and  yards  for  the  prosecution  of  their  business. 
The  act  was  entitled  "An  act  to  protect  the  public  health,'*  &c., 
and  the  court  held  it  valid  as  a  police  regulation.  That  the  act 
seriously  interfered  with  the  prosecution  of  a  lawful  business  by  a 
large  number  of  people  and  greatly  impaired  the  value  of  slaughter- 
yoL.  XXVU.-16 
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house  property  is  evident.  But  the  majority  of  the  court  were  of 
the  opinion  that  the  act  was  not  void,  either  as  creating  a  monopoly, 
or  as  depriving  the  persons  affected  by  it  of  their  property,  within 
the  meaning  of  the  constitution. 

In  Munn  v.  The  State  of  lUinoiSj  the  court  sustained  an  act 
of  the  legislature  of  Illinois  prescribing  a  maximum  rate  of  charges 
for  the  handling  of  grain,  in  warehouses  in  that  state,  and  requir- 
ing warehouses  to  procure  a  license,  and  authorizing  its  revocation, 
and  prohibiting  the  carrying  on  the  business  of  warehousing  grain, 
in  any  warehouse,  without  such  license,  or  after  its  revocation. 
The  act  was  held  to  be  valid  as  well  as  to  warehouses  built  before 
as  to  those  which  might  be  built  after  the  act  was  passed.  The 
right  of  the  state  to  make  the  regulations  contained  in  the  acts  was 
put  upon  the  ground  that  the  subject  was  one  involving  the  public 
interest  and  general  welfare.  Waite,  Ch.  J.,  in  delivering  the 
opinion  of  the  court,  said :  "  When  one  devotes  his  property  to  a 
use  in  which  the  public  have  an  interest,  he,  in  effect,  grants  to  the 
public  an  interest  in  that  use,  and  must  submit  to  be  controlled  by 
the  public  for  the  common  good,  to  the  extent  of  the  interest  he 
has  thus  created.*' 

These  cases  may  perhaps  be  deemed  to  have  carried  the  right 
of  legislative  interference  with  private  rights  and  property  to  its 
utmost  limit,  but  they  illustrate  the  scope  of  tho  police  power  in 
legislation ;  and  the  reports  abound  in  decisions  which  show  that 
the  state  has  authority  to  regulate  the  use  and  enjoyment  of  pro- 
perty and  the  control  of  private  business  in  many  ways,  "  without 
coming  in  conflict  with  any  of  those  constitutional  principles  which 
are  established  for  the  protection  of  private  rights  or  private 
property." 

The  right  of  the  legislature  to  control  the  use  and  traffic  in  in- 
toxicating liquors  being  established,  its  authority  to  impose  liabili- 
ties upon  those  who  exercise  tho  traffic,  or  who  sell  or  give  away 
intoxicating  drinks,  for  consequential  injuries  to  third  persons,  fol- 
low as  a  necessary  incident ;  and  the  Act  of  1873  is  not  invalid, 
because  it  creates  a  right  of  action  and  imposes  a  liability  not 
known  to  the  common  law.  There  is  no  such  limit  to  legislative 
power.  The  legislature  may  alter  or  repeal  the  common  law.  It 
may  create  new  offences,  enlarge  the  scope  of  civil  remedies,  and 
fasten  responsibility  for  injuries  upon  persons  against  whom  the 
common  law  gives  no  remedy.     We  do  not  mean  that  the  l^sla- 
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ture  may  impose  upon  one  man  liability  for  an  injury  suffered  by 
another  with  which  he  had  no  connection.  But  it  may  change  the 
rule  of  the  common  law,  which  looks  only  to  the  proximate  cause 
of  the  mischief,  in  attaching  legal  responsibility,  and  allow  a  reco- 
very to  be  had  against  those  whose  acts  contributed,  although 
remotely,  to  produce  it.  This  is  what  the  legislature  has  done  in 
the  Act  of  1873.  That  there  is  or  may  be  a  relation,  in  the  na- 
ture of  cause  and  effect,  between  the  act  of  selling  or  giving  away 
intoxicating  liquors,  and  the  injuries  for  which  a  remedy  is  given, 
is  apparent ;  and  upon  this  relation  the  legislature  has  proceeded 
in  enacting  the  law  in  question.  It  is  an  extension  of  the  principle 
expressed  in  the  maxim,  "  9ic  utere  tiu>,  ut  alienum  non  IcedaSy*' 
to  cases  to  which  it  had  not  before  been  applied ;  and  the  propriety 
of  such  an  application  is  a  legislative  and  not  a  judicial  question. 

It  is  said  that  the  statute  imposes  a  liability  for  the  consequences 
of  a  lawful  act.  But  the  legislature,  having  control  of  the  subject 
of  the  traffic  and  use  of  intoxicating  liquors,  may  make  such  regu- 
lations to  prevent  the  public  evils  and  private  injuries  resulting 
from  intoxication  as  in  its  judgment  are  calculated  to  accomplish 
this  end.  It  may  prohibit  the  selling  or  giving  away  of  liquor,  or 
it  may,  while  not  interfering  with  the  liberty  of  sale  or  use,  guard 
against  the  dangers  of  an  indiscriminate  traffic,  and  induce  cau- 
tion on  the  part  of  those  who  engage  in  the  business,  by  subjecting 
them  to  liabilities  for  consequential  injuries. 

The  Act  of  1873  does  not  deprive  the  seller,  who  is  made  liable 
under  the  act,  of  his  property,  without  due  process  of  law.  It 
authorizes  it  to  be  appropriated,  in  the  due  course  of  judicial  pro- 
ceedings, for  the  satisfaction  of  injuries  resulting  firom  intoxication 
caused  by  his  act.  The  legislatures  have  said  that  the  seller  may 
be  treated  as  the  author  of  the  injuries,  and  we  think  this  was 
within  the  legislative  powers. 

The  liability  imposed  upon  the  landlord  for  the  acts  of  the  ten- 
ant is  not  a  new  principle  in  legislation.     His  liability  only  arises 
when  he  has  consented  that  the  premises  may  be  used  as  a  place 
for  the  sale  of  liquors.     He  selects  the  tenant,  and  he  may,  vrithout 
violating  any  constitutional  provision,  be  made  responsible  for  the 
tenant's  acts  committed  with  the  use  of  the  leased  property. 

In  Dobbins  v.  U.  S.,  6  Otto  395,  a  distillery  had  been  seized  and 
condemned  to  be  forfeited  for  the  violation  by  the  lessee  of  certain  pro- 
visions of  the  Act  of  Congress  regulating  the  business  of  distilling. 
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No  fraud  was  imputed  to  the  owner  of  the  premises,  and  he  was  not 
charged  with  any  complicity  with  the  tenant  in  violating  the  law. 
The  owner  objected  that  his  property  could  not  be  forfeited  for  the 
acts  of  the  tenant,  committed  without  his  knowledge  or  consent. 
But  the  court  affirmed  the  decree  of  condemnation,  and,  in  his 
opinion,  Clifford,  J.,  says :  "  The  legal  conclusion  must  be  that 
the  unlawful  acts  of  the  distiller  bind  the  owner  of  the  property  in 
respect  to  the  management  of  the  same  as  much  as  if  they  were 
committed  by  the  owner  himself.  Power  to  that  effect  the  law 
invests  in  him  by  virtue  of  his  lease,  and  if  he  abuses  his  trust  it 
is  a  matter  to  be  settled  between  him  and  his  lessor ;  but  the  acts 
of  violation,  as  to  the  general  consequences  to  the  property,  are  to 
be  considered  just  the  same  as  if  they  were  the  acts  of  the  owner." 
Our  conclusion  is  that  the  Act  of  1873  is  a  constitutional  enact- 
ment. ^  It  is  doubtless  an  extreme  exercise  of  legislative  power,  but 
we  cannot  say  that  it  violates  any  express  or  implied  prohibition 
of  the  constitution. 

The  judgment  must  be  affirmed  with  costs. 


ABSTRACTS    OF    RECENT    AMERICAN    DECISIONS. 

SUPREME   COURT   OF   THE    UNITED    STATES.* 

SUPREME   COURT   OP   ERRORS   OF   CONNECTICUT.* 

SUPREME  COURT   OP   ILLINOIS.* 

SUPREME   COURT   OP   MISSOURI.* 

SUPREME   COURT   OP   NEW  JERSEY.* 

SUPREME   COURT   OP   OHIO.* 

SUPREME   COURT   OP   WISCONSIN.^ 

Arrest.     See  Escape, 
Assignment. 

Claim  against  the  UnUed  States, — An  assignment  of  a  claim  against 
the  United  States,  made  before  the  claim  has  been  allowed,  and  before 

»  Prepared  expressly  for  the  American  Law  Register,  from  the  original  opinions 
filed  during  October  Term  1878.    The  cases  will  probahl y  be  reported  in  7  or  8  Otto. 

*  From  John  Hooker,  Esq.,  Reporter ;  to  appear  in  45  Connecticut  Reports. 
3  From  Hon.  N.  L.  Freeman,  Reporter;  to  appear  in  87  Illinois  Reports. 

*  From  T.  K.  Skinker,  Esq.,  Reporter;  to  appear  in  67  Missouri  Reports. 

*  From  G.  D.  W.  Vroom,  Esq.,  Reporter ;  to  appear  in  vol.  1 1  of  his  Reports. 
5  From  E.  L.  DeWitt,  Esq.,  Reporter;  to  appear  in  34  Ohio  St.  Reports. 

^  From  Hon.  0.  M.  Conover,  Reporter ;  to  appear  in  45  Wisconsin  Reports. 
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a  warrant  has  been  issued  for  its  payment,  has  no  Taliditj,  either  in  law 
or  in  equity :  Spofford  v.  Kirk  et  al.,  S.  C.  U.  S.  Oct.  Tenn  1878. 

/  Assumpsit. 

For  value  of  excess  of  L'tnd  tiamed  in  Deed, — Where  a  tract  of  land 
was  sold  as  containing  140  acres,  at  a  *:iven  sum  per  acre,  and  a  deed 
made  conveying  the  same,  and  the  purchaser  gave  his  note  secured  by 
deed  of  trust  for  the  unpaid  price,  it  being  verbally  agreed,  before  the 
execution  of  the  writings,  that  if  the  laod  on  a  survey  should  C9ntain 
more  than  140  acres,  the  purchaser  should  pay  for  such  excess,  and  if  it 
fell  short,  the  seller  should  pay  for  the  deficit  at  the  same  price  per 
acre  for  which  the  land  was  sold,  it  was  held,  that  a  recovery  could  be 
had  for  any  excess  in  the  number  of  acres  in  the  land,  and  that  parol 
evidence  of  the  contract  was  admissible  :  Ludeke  v.  Sutherland^  87  111. 

Attorney.     See  Witness. 

'  Bailment. 

Symbolical  Delivery. — The  delivery  by  a  purchaser  of  grain  to  his 
vendor  at  the  time  of  the  shipment,  of  the  railroad  receipts  as  a  security 
for  the  payment  of  the  purchase-money,  is  a  symbolical  delivery  of  the 
grain  as  a  pledge,  and  vests  in  the  pledgee  a  special  property  entitling 
him  to  the  proceeds  of  the  grain  to  the  amount  of  his  debt :  Taylor  v. 
Turner,  87  Ills. 

Bankruptcy. 

Power  of  District  Courts — Summary  Order  of  Sale. — District  courts, 
though  constituted  courts  of  bankruptcy,  do  not  possess  the  power, 
under  the  twenty-fifth  section  of  the  Bankrupt  Act,  to  order  in  a  sum- 
mary way  the  sale  of  an  estate,  real  or  personal,  although  the  same  is 
claimed  by  the  assignee,  even* though  the  title  to  the  same  is  in  dispute, 
if  it  also  appears  that  the  estate  in  question  is  in  the  actual  possession 
of  a  third  person,  holding  the  same  as  owner,  and  claiming  absolute  title 
to  and  dominion  over  the  same  as  his  own  property,  whether  derived 
from  the  debtor  before  he  was  adjudged  bankrupt  or  from  some  former 
owner :   Gifford  et  al  v.  Ilelmes,  S.  C.  U.  S.,  Oct.  Term  1878. 

Courts  of  bankruptcy  may  exercise  many  of  the  powers  conferred  by 
the  first  section  of  the  Bankrupt  Act  in  a  summary  way,  as  well  in 
vacation  as  in  term  time,  firet  giving  notice  to  the  party  opposed  in 
interest  to  the  prayer  of  the  petition,  as  in  a  rule  to  show  cause  in  an 
action  at  law  or  in  a  suit  in  equity  without  service  of  process,  the  rule 
being  that  in  such  a  proceeding  neither  party  is  entitled  to  a  trial  by 
jury,  and  that  the  only  remedy  for  error  is  to  seek  a  review  under  the 
first  clause  of  the  second  section  of  the  same  act :  Id, 

Power  to  revise  cases  and  questions  which  arise  in  the  district  courts 
in  such  proceedings  is  conferred  upon  the  circuit  courts  by  that  clause 
of  section  2,  but  it  is  settled  law  that  the  power  so  conferred  does  not 
extend  to  any  case  where  special  provision  for  the  revision  of  the  case 
in  otherwise  made  :  Id. 

Cr&litors  cannot  sue^  hut  must  bring  suit  in  name  of  Assignee. — Under 
the  Bankrupt  Act,  creditors  can  have  no  remedy  which  will  reach  pro- 
perty fraudulently  conveyed,  except  through  the  assignee,  for  two  rea- 
sons: (1.)  Because  all  such  property,  by  the   express  words  of  the 
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Bankrupt  Act,  vests  in  tbe  assignee  by  virtue  of  the  adjudication  id 
bankruptcy  and  of  bis  appointment.  (2.)  Because  tbey  cannot  sustain 
any  suit  against  tbe  bankrupt:  Olennif  v.  Langdon^  S.  C.  U.  S.,  Oct. 
Term  1878. 

Prima  facie  tbe  bankrupt  is  divested  of  tbe  whole  estate,  nor  have 
tbe  creditors  any  right  to  sue ;  but  if  it  be  represented  that  the  assignee 
will  not  sue,  the  court  having  original  jurisdiction  of  the  matter  may 
direct  the  recusant  assignee  to  proceed,  or  may  give  the  bankrupt  or  a 
crediW)r  the  right  to  institute  the  suit  in  the  name  of  the  assignee,  first 
indemnifying  the  assignee  against  costs  :  Id, 

Bills  and  Notes. 

Demand  of  Pat/ment — Diligence — Holder  not  prpjudiced  hy  Mistake 
of  Postmaster, — The  holder  of  a  note,  payable  in  a  distant  city,  sent  it 
by  mail,  for  collection,  to  a  bank  in  that  city,  in  ample  time  to  reach  its 
destination,  by  ordinary  course  of  mail,  before  maturity.  When  the 
letter  containing  the  note  reached  the  city,  the  bank  had  made  an  as- 
signment, and  the  address  of  the  holder  being  printed  on  the  envelope, 
the  postmaster  at  once  returned  it,  with  the  endorsement  **  bank  failed." 
The  holder,  on  the  day  of  its  reception,  again  mailed  it  to  another  agent 
in  said  city,  who  caused  it  to  be  presented  and  protested  for  non-pay- 
ment on  the  day  it  was  received,  but  several  days  after  maturity  :  Heldy 
that  the  holder  had  used  due  diligence  in  making  demand  of  payment; 
that  he  was  not  required  to  make  provision  for  a  possible  but  unantici- 
pated suspension  of  the  bank  before  arrival  of  the  letter,  nor  for  the 
unauthorized  interference  with  the  same  by  the  public  officer  in  charge 
of  the  mails :  Pier  v.  Heinrichshcffen,  67  Mo. 

A  notary's  certificate  of  protest,  which  states  that  he  put  into  the 
proper  post-office  the  notice  of  presentment,  demand,  refusal  and  protest, 
is  sufficient  without  the  further  statement- by  him  that  he  prepaid  the 
postage  ou  such  notice.  So,  the  word  *'  mailed,''  as  applied  to  a  letter, 
implies  that  the  letter  was  properly  prepared  for  transmission,  and  was 
put  in  the  custody  of  the  officer  charged  with  the  duty  of  forwarding 
the  mail :  Id. 

Transfer  hy  Endorsem^ent — Subsequent  Title. — Where  a  negotiable 
promissory  note  is  transferred  by  endorsement,  after  maturity,  the  legal 
title  is  thereby  vested  in  the  endorsee ;  and,  afler  such  endorsement,  the 
amount  due  on  the  note  can  not  be  garnisheed  in  the  hands  of  the 
maker,  whether  he  has  notice  of  the  transfer  or  not,  as  a  debt  due  to 
the  original  holder :  Knisely  v.  EvanSy  34  Ohio  St. 

Endorsement — Intent — The  defendant,  a  holder  of  a  negotiable  note 
payable  in  five  years  from  date  with  interest,  endorsed  by  the  payee  in 
blank,  delivered  it  before  maturity  to  the  plaintiff,  with  his  name  en- 
dorsed on  it  under  that  of  the  payee,  but  with  the  following  words  in 
his  own  writing  above  his  name:  ^'Bec'd  one  year's  interest  on  the 
within.  May  10,  1871."  Held,  that  the  whole  entry  taken  together 
imported  merely  the  acknowledgment  of  the  payment  of  interest  on  the 
note,  and  that  if  the  plaintiff  would  show  that  the  defendant  had  made 
himself  an  endorser  of  the  note  by  his  signature,  he  must  show  by  evi- 
dence altwnde  that  the  signature  had  no  connection  with  the  words  writ- 
ten above  it :  Clark  v.  Whiting^  45  Conn. 
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Chattel  Mortgage.     See  Debtor  and  Creditor, 

Collateral  security.     See  Bailment. 

Common  Carrier. 

Delay — Damages. — If  a  common  carrier  is  chargeable  with  know- 
ledge that  the  article  carried  is  intended  for  market,  and  unreasonably 
delays  its  delivery,  and  there  is  a  depreciation  in  the  market  value  of 
the  article  at  the  place  of  consignment,  between  the  time  it  ought  to 
have  been  delivered,  and  the  time  it  was  in  fact  delivered,  such  depre- 
ciation will,  ordinarily,  constitute  the  measure  of  damages  :  Deveretix  v. 
Buckley,  34  Ohio  St. 

Confederate  States. 

Status  of  Residents  in,  during  the  Civil  War — Invalidity  of  Legislo" 
Hon  of  the  Confederate  Congress — Liability  of  Person  executing  Military 
Orders  of  the  Confederate  Army, — On  the  6th  of  March  1862,  the 
Confederate  Congress  passed  an  act  declaring  it  to  be  the  duty  of  all 
military  commanders  in  the  service  of  the  Confederate  States  to  destroy 
all  cotton,  tobacco,  and  other  property  that  might  be  useful  to  the  forces 
of  the  United  States,  whenever,  in  their  judgment,  the  same  should  be 
about  to  fall  into  their  hands.  Afterwards,  on  the  2d  of  May  1862, 
General  Beauregard,  commanding  the  Confederate  forces,  in  obedience 
to  that  act,  made  and  issued  a  general  order,  directed  to  officers  under 
his  command  in  the  state  of  Mississippi,  to  burn  all  cotton  along  the 
Mississippi  river  likely  to  fall  into  the  hands  of  the  forces  of  the  United 
States.  In  pursuance  of  this  order  S.  was  commanded  by  the  provost- 
marshal  to  bum  certain  cotton,  including  the  cotton  of  F.,  which  was 
near  the  bank  of  the  Mississippi  and  likely  to  fall  into  the  hands  of  the 
Federal  forces.  In  an  action  for  damages  brought  by  F.  against  S. : 
Held,  that  the  destruction  of  the  cotton,  under  the  orders  of  the  rebel 
military  authorities,  for  the  purpose  of  preventing  it  from  falling  into  the 
hands  of  the  Federal  army,  was  an  act  of  war  upon  the  part  of  the  mili- 
tary forces  of  the  rebellion,  for  which  the  person  executing  such  military 
orders  was  relieved  from  civil  responsibility  at  the  suit  of  the  owner 
voluntarily  residing,  at  the  time,  within  the  lines  of  the  insurrection  : 
Ford  V.  Surget,  S.  C.  U.  S.,  Oct.  Term  1878. 

The  district  of  country  declared  by  the  constituted  authorities  during 
the  late  civil  war,  to  be  in  insurrection  against  the  government  of  the 
United  States  was  enemy  territory,  and  all  the  people  residing  within 
such  district  were,  according  to  public  law,  and  for  all  purposes  con- 
nected with  the  prosecution  of  the  war,  liable  to  be  treated  as  enemies, 
without  reference  to  their  personal  sentiments  and  dispositions  :  Id, 

There  was  no  legislation  of  the  Confederate  Congress  which  this  court 
can  recognise  as  having  any  validity  against  the  United  States,  or  against 
any  of  its  citizens,  who,  pending  the  war,  resided  outside  of  the  defined 
limits  of  the  insurrectionary  districts:  Id. 

The  Confederate  government  can  be  regarded  by  the  courts  in  no  other 
light  than  as  simply  the  military  representative  of  the  insurrection  against 
the  authority  of  the  United  States  :  Id. 

To  the  Confederate  army  was,  however,  conceded,  in  the  interest  of 
humanity  and  to  prevent  the  cruelties  of  reprisals  and  retaliation,  such 
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belligerent  rights  as  belonged,  under  the  laws  of  nations,  to  the  armies  of 
independent  governments  engaged  in  war  against  each  other,  that  conces- 
sion placing  the  soldiers  and  officers  of  the  rebel  army,  as  to  all  matters 
directly  connected  with  the  mode  of  prosecuting  the  war,  on  the  footing 
of  those  engaged  in  lawful  war,  and  exempting  them  from  liability  for 
acts  of  legitimate  warfare  :  Id, 

Conflict  of  Laws.     See  Receiver, 

Constitutional  Law.     See  Criminal  Law. 

Construction  should  follow  Intent. — Courts  are  not  justified  in  giving 
a  strained  construction  or  astute  interpretation  to  a  constitutional  pro- 
vision to  avoid  the  intention  of  the  framers  of  the  instrument,  or  of  a 
statute  passed  under  it  to  carry  out  its  mandate,  in  order  to  relieve 
against  individual  or  local  hardships.  Their  duty  is  to  enforce  them 
according  to  their  plain  and  obvious  meaning  :  Lam  v.   The  People^  87 

Courts. 

Jurisdiction. — Where  a  declaration  in  assumpsit  set  up  in  different 
counts  separate  demands,  each  of  which  was  below  the  jurisdiction  of 
the  court,  it  was  held  that  the  court  had  no  jurisdiction,  although  the 
different  demands  in  the  aggregate  were  of  sufficient  amount,  and  al- 
though the  damages  claimed  were  within  the  jurisdiction  :  Camp  v. 
Stevens^  45  Conn. 

After  judgment  had  been  rendered  for  the  plaintiff  in  the  case,  the 
defendant  at  the  same  term  of  the  court  moved  that  the  case  be  stricken 
from  the  docket  for  want  of  jurisdiction.  Ileld^  that  the  motion  was  not 
too  late,  and  that  the  case  might  properly  be  stricken  from  the  docket : 
Id. 

Criminal  Law.     See  Witness. 

Cumidative  Sentences. — Where  a  prisoner  is  convicted,  on  the  same 
day,  under  two  distinct  indictments,  and  is  separately  sentenced  under 
each  to  a  term  of  imprisonment  in  the  penitentiary,  the  terms  are  not 
concurrent,  but  one  commences  when  the  other  ends,  and  the  prisoner 
is  not  entitled  to  be  discharged  until  both  have  expired  :  WCUiamson^s 
Case,  67  Mo. 

Evidence — Variance — Name. — Upon  the  trial  of  a  person  jointly 
indicted  with  another,  the  prosecution  will  not  be  permitted  to  show 
that  the  latter  is  in  the  penitentiary  of  another  state:  I7ie  State  v. 
English,  67  Mo.  x 

When  the  prosecution  has  given  evidence  tending  to  prove  that  the 
defendant  went  to  the  place  where  the  crime  was  committed  for  the  pur- 
pose of  committing  it,  the  defendant  will  be  allowed  to  show  that  he 
went  thither  on  legitimate  business  :  Id. 

Evidence  that  the  defendant  stole  property  of  Peter  Sinish  will  not 
sustain  an  indictment  for  stealing  property  of  John  Peter  Sinish :  Id. 

Accessory. — Mere  concealment  of  a  murder,  committed  within  his 
knowledge,  does  not  make  a  man  an  accessory,  at  common  law,  but  is  a 
misprision  of  felony:  State  v.  Hunn^  11  Vroom. 

ProsectUion  without  a  Finding  by  Grand  Jury. — A  statute  authoris- 
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iog  the  prosecution  of  the  offence  of  keeping  a  disorderly  house  by  a 
city  court,  without  an  indictment  found  by  a  grand  jury,  is  repugnant 
to  a  constitutional  provision  that  **  no  person  shall  be  held  to  answer  for 
a  criminal  offence  unless  on  the  presentment  of  a  grand  jury,"  &c.  : 
State  V.  Anderson,  11  Vroom. 

Not  so  a  statute  authorizing  a  prosecution  for  the  sale  of  ardent  spirits 
without  a  license  :  Id. 

Damages.     See  Common  Carrier. 

Debtor  and  Creditor.     See  Partnership, 

Chaitel  Mortgage — Mortgagor  remaining  in  Possession — Fraud. — 
While  it  is  the  settled  luw  of  this  state,  that  an  agreement  in,  or  con- 
temporaneous with,  a  chattel  mortgage,  that  the  mortgagor  may  remain 
in  possession,  sell  the  goods,  and  apply  a  part  of  the  proceeds  to  his  own 
use,  renders  the  instrument  void  as  against  creditors,  (^Blakeslee  v.  Ross- 
m^n,  43  Wis.  116)  ;  yet  the  mere  fact  of  leaving  a  stock  of  goods  in 
the  mortgagor's  possession,  with  instructions  to  go  on  and  sell  as  usual, 
and  make  remittances  to  the  mortgagee,  though  proper  evidence  to  go 
the  jury,  in  connection  with  other  facts,  upon  the  question  of  fraudulent 
intent,  does  not  of  itself  amount  to  fraud  :  Fisk  v.  Harshato,  45  Wis. 

Decedents.     See  Probate  Courts. 
Equity.     See  Fraud;  Judgment. 

Account — Partnership — Reform  of  written  Instrument. — Except  in  an 
action  of  account,  which  is  almost  obsolete,  it  is  a  general  rule  that, 
between  partners,  whether  they  are  so  in  general  or  for  a  particular 
transaction  only,  no  account  can  be  taken  at  law  :  Ivinson  v.  Hutton, 
S.  C.  U.  S.,  Oct.  Term  1878. 

Owing  to  the  ability  of  courts  of  equity,  not  only  to  investigate  com- 
plicated accounts,  but  also  to  compel  the  specific  performance  of  agree- 
ments, and  to  reform  or  rescind  the  same,  in  case  of  fraud  or  mistake, 
and  to  restrain  breaches  of  duty  for  the  future,  it  is  to  them,  rather 
than  courts  of  law,  that  partners  usually  have  recourse  for  the  settle- 
ment of  controversies  among  themselves  :  Id. 

Courts  of  equity  possess  the  power  to  correct  mistakes  in  written 
instruments,  even  to  the  extent  of  changing  the  most  material  stipula- 
tions they  contain,  and  which  are  the  subjects  of  special  agreement; 
but  the  settled  rule  of  practice  is  that  the  power  should  always  be  exer- 
cised with  great  caution,  and  only  in  cases  where  the  proof  is  entirely 
satisfactory  :  Id. 

Where  an  instrument  is  drawn  and  executed  which  professes  or  is 
intended  to  carry  a  prior  agreement  into  execution,  whether  in  writing 
or  by  parol,  which  by  mistake  violates  or  fails  to  fulfil  the  manifest  in- 
tention of  the  parties,  equity,  if  the  proof  is  clear,  will  correct  the  mis- 
take so  as  to  produce  a  conformity  of  the  written  instrument  to  the 
antecedent  agreement  of  the  parties  :  Id. 

Facts  to  he  determined  by  the  Court —  Office  of  Jury  only  a/Ivisory. — 
In  all  equitable  actions,  even  where  questions  of  facts  are  submitted  to 
a  jury  by  thejudge  (on  his  own  motion  or  by  request  of  a  party),  the 
court  must  find  that  all  the  facts  necessary  to  sustain  the  judgment  have 
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been  estiblished  by  the  evideDce,  and  order  the  judgment:   StahlY, 
Gofzenber^er,  45  Wis. 

Issues  of  fact  submitted  to  a  jury  in  an  equitable  action  should  be 
particular  issues,  fixed  and  agreed  upon  before  the  jury  is  called.  And 
if  the  court  is  not  satisfied  with  the  findings  of  the  jury,  it  may  submit 
the  same  issues  to  another  jury,  or  may  itself  determine  them  :  Id. 

ESOAPE. 

Arrest — Escape  and  Retaking — Option  of  Creditor — Election  hy 
Conduct. — It  is  not  necessary  that  there  should  be  a  manual  touching 
of  the  body,  or  actual  force  used  to  constitute  an  arrest  in  a  civil  action ; 
it  is  sufficient  if  the  party  be  within  the  power  of  the  officer  and  submits 
to  the  arrest :  Richardson^  Executor  of  Esther  T,  Browning,  v.  Ritten- 
house,  II  Vroom. 

It  is  an  escape,  if  the  sheriff,  after  arrest  on  execution,  permits  the 
defendant  to  remain  at  home,  on  the  promise  to  go  the  same  day,  with 
his  surety,  to  the  sheriff's  office  to  give  bail  for  his  appearance :  Id. 

If  the  defendant,  after  escape,  surrenders  himself  to  the  sheriff,  the 
plaintiff  has  his  election,  either  to  bring  his  action  against  the  sheriff  for 
the  escape,  or  to  affirm  the  defendant  in  custody  under  his  writ :  Id, 

Where  the  defendant,  being  in  actual  custody  of  the  sheriff,  gives  a 
bond  and  inventory  under  section  two  of  the  insolvent  laws,  and  applies 
to  the  court  for  the  benefit  of  said  laws,  if  the  plaintiff,  having  hnovo- 
ledge  of  the  escape,  appears  in  court  as  a  creditor  and  opposes  the  debtor's 
discharge,  and  he  is  thereupon  remanded  and  surrenders  himself  into 
the  custody  of  the  sheriff,  the  election  is  made,  and  the  action  for  escape 
is  waived  :  Id. 

Evidence.     See  Criminal  Law  ;    Verdict. 

Rule  as  to  amount  of  in  Civil  Suits  for  Criminal  Acts. — In  an  action 
for  damages  resulting  from  the  sales  of  intoxicating  liquor,  under  the 
seventh  section  of  the  statute  on  that  subject  (67  Ohio  L.  102),  it  is 
not  necessary  that  the  illegal  sales  should  be  proved  beyond  a  reason- 
able doubt :  Li/on  v.  Fleahmann,  34  Ohio  St. 

Execution. 

Promise  to  indernnift/  Officer — Statute  of  Frauds, — A  verbal  promise, 
by  a  judgment  creditor,  to  indemnify  an  officer  holding  an  execution 
against  loss  or  damage  from  the  seizure  and  sale  of  property  claimed  by  the 
debtor  to  be  exempt  from  execution,  is  not  void  as  being  against  public 
policy;  nor  is  such  promise  within  the  Statute  of  Frauds  :  Mays  v. 
Joseph,  34  Ohio  St. 

Executor  and  Administrator.    See  Probate  Courts. 

Former  Adjudication. 

Order  for  Examination  of  Debtor  in  aid  of  Execution — Extent  of  Ad- 
Judication. — Where  a  judgment  creditor  has  obtained  an  order  for  the 
examination  of  the  defendant  in  the  judgment,  on  supplementary  pro- 
ceedings, and  the  order  has  been  fully  executed^  and  the  proceeding 
heard  upon  its  merits  and  dismissed,  the  case  is  res  Judicata;  the  par- 
ties are  precluded  as  to  all  matters  existing  previous  to  that  time,  and 
which  were  embraced  in  the  consideration  and  judgment  of  the  court } 
Clarke  v.  Londrigan,  11  Vroom. 
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A  DOW  examination  can  only  be  asked  for  on  the  ground  that  after 
the  judgment  of  the  court  in  the  previous  proceedings,  the  debtor  had 
become  possessed  of  property,  in  respect  to  which  the  creditor  was 
entitled  to  examine  him  under  the  statute  :  Id. 

Fraud.     See  Debtor  and  Creditor;  Judgment, 

Convet^ance  procured  by — Equity, — Where  a  husband  by  fraud,  col- 
lusion and  artifice  on  his  part,  and  others  assisting  him,  procured  a  con- 
veyance of  his  wife's  property  to  one  of  his  confederates,  and  the  exe- 
cution of  an  agreement  in  relation  thereto  and  for  other  purposes,  with 
the  intention  of  discarding  her  and  possessing  himself  of  her  property, 
it  was  held  that  a  court  of  equity  would  not  assist  him  in  enforcing  the 
agreement,  or  obyiating  a  detect  in  his  title  caused  by  the  mutilation 
of  the  deed  he  had  thus  obtained  :  Fargo  v.  Goodspeed^  87  Ills. 

Frauds,  Statute  of.     See  Execution. 

Husband  and  Wife.     See  Fraud, 

Ante-Naptial  Contract  —  Whether  Dov)er  is  barred. — Whether  a 
widow  can  take  the  provisions  made  for  her  in  the  will  of  her  husband, 
and  also  under  an  ante-nuptial  contract,  whereby  her  right  of  dower  is 
barred,  depends  on  the  intention  of  the  testator:  Bowen  y.  Botoen,  34 
Ohio  St. 

Where,  by  ante-nuptial  settlement,  a  sum  of  money  is  secured  to  the 
wife,  to  be  paid  after  the  husband's  death,  and,  by  a  subsequent  will, 
the  husband  directs  all  his  just  debts  of  every  kind  to  be  first  paid,  and 
makes  provision  for  the  support  of  his  wife  during  widowhood,  with  a 
declaration  that  the  intent  and  meaning  of  the  testator  was  to  give  to 
his  wife  the  provision  made  for  her  in  his  will,  she  may  claim  the  pro- 
yision  in  the  will,  and  also  that  made  for  her  in  the  settlement :  Id. 

Judgment. 

Relief  in  Equity  against — Excessive  Damages. — The  mere  fact  that 
a  judgment  by  default  in  an  action  of  trespass  is  for  a  sum  much  greater 
than  it  ought  to  have  been,  is  not  of  itself  evidence  of  fraud  on  the  part 
of  the  plaintiff,  and  the  plaintiff  in  such  judgment  is  not  responsible 
for  errors  in  the  assessment  of  damages,  so  as  to  justify  a  court  of  equity 
in  setting  aside  the  judgment :    Walker  v.  Shreve,  87  Ills. 

Mechanic's  Lien. 

Contract — Waiver  of  Lien. — Where,  by  a  building  contract,  the 
material  men  agree  to  take  in  payment  second  mortgages  upon  some  of 
the  houses,  and  it  does  not  appear  that  demand  has  been  made  for  such 
mortgages,  or  that  there  is  inability  to  give  them,  no  action  can  be 
brought  under  the  statute  for  a  mechanic's  lien.  Such  contract  is  a 
waiver  of  the  statutory  lien  :    Weaver  v.  Demuth,  11  Vroom. 

Mistake. 

Whether  of  Law  or  Fact. — When  a  party,  having  full  knowledge  of 
the  facts,  comes  to  an  erroneous  conclusion  as  to  their  legal  effect,  this 
b  a  mistake  of  law^  and  not  of  fact;  Birkhauser  v.  Schmitf,  45  Wis. 
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In  an  action  to  recover  moneys  alleged  to  have  been  paid  under  a 
mutual  mistake  of  fact,  for  a  defendant's  supposed  interest  in  laud,  it 
appears  from  the  complaint  and  plaintiff's  evidence  (for  which  see  the 
opinion),  that  plaintiff  had  full  knowledge  of  all  the  facts  which  affected^ 
or  were  supposed  to  affect,  the  title  to  the  laud,  before  he  purchased  and 
paid  therefor,  and  that  the  attorney-at-law  of  both  parties,  upon  con- 
sideration of  those,  facts,  fully  communicated  by  him  to  them,  came  to 
the  legal  c<5nclusion  and  advised  them  that  defendan  t  had  a  certain  in- 
terest in  the  land;  and  the  parties  acted  upon  such  advice  in  the  sale 
and  purchase.  Beld^  that  the  mistake  thus  shown  was  of  law  only, 
and  the  court  erred  in  directing  a  verdict  for  the  plaintiff:  Id. 

Mortgage. 

Sale  under  Deed  of  Trust — Enforcement  of  Equities — Innocent  Pur- 
chaser— Notice. — An  agreement  between  the  owner  of  land  sold  under 
a  deed  of  trust,  and  the  purchaser  at  the  sale,  for  a  reconveyance  as 
soon  as  a  debt  duo  from  the  former  to  the  latter  shall  have  been  paid 
out  of  the  rents,  cannot  be  enforced  against  a  grantee  of  the  purchaser 
who  has  bought  without  notice  of  the  agreement,  paid  a  substantial  part 
of  the  purchase-money  in  cash,  and  given  his  negotiable  promissory 
notes  for  the  remainder.  But  it  might  be  otherwise  if,  at  the  time  of 
the  trial,  the  notes  remained  in  the  hands  of  the  first  purchaser  :  Dighy 
V.  Jonesy  67  Mo. 

When  in  renewal  of  old  one  does  not  lose  its  priority. — Where  a  party 
takes  a  new  mortgage  to  secure  the  payment  of  the  same  debt  secured 
by  a  prior  one,  and  this  fact  is  stated  in  the  later  mortgage,  no  new  note 
being  taken,  and  gives  a  release  of  the  old  mortgage,  which  is  recorded 
on  the  same  day  with  the  new  mortgage,  and  there  is  no  substantial  dif- 
ference in  the  two  mortgages,  this  will  not  give  priority  to  a  mortgage 
given  to  another  and  recorded  afler  the  first  and  before  the  last  of  said 
mortgages  :  Shaner  v.  Williams,  87  Ills. 

Municipal  CoRPORATiON.     See  Street. 

Name. 

Legacy  to  Corporation — Parol  Evidence  of  Intention. — A  testator 
gave  a  legacy  to  "  The  American  and  Foreign  Bible  Society."  It  ap- 
peared that  there  was  an  incorporated  society  of  that  name  for  the  dis- 
tribution of  the  Bible,  established  and  mainly  supported  by  the  Baptist 
denomination  ;  and  another,  incorporated  earlier  for  the  same  general 
purpose,  named  "  The  American  Bible  Society,"  which  was  mainly  sup- 
ported by  the  Congregational  and  Presbyterian  denominations.  The 
latter  society  was  sometimes  called  "  The  American  and  Foreign  Bible 
Society,"  but  there  was  no  evidence  that  it  was  as  well  known  by  that 
name  as  the  other  society,  and  none  that  the  testator  had  ever  called  it 
or  heard  it  called  by  that  name.  Both  societies  were  in  the  habit  of 
soliciting  contributions  for  their  work  from  the  neighborhood  where  the 
testator  lived.  The  testator's  denominational  associations  and  prefer- 
ences were  wholly  with  the  Congregationalists,  and  he  had  no  special 
sympathy  with  the  Baptist  denomination.     Held^  that  evidence  was  not 
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admissible,  upon  a  claim  of  the  American  Bible  Society  to  the  legacy ; 
that  while  the  will  was  being  drawn  the  testator  said  to  the  scrivener 
that  he  wished  to  give  the  money  to  the  Bible  society  sustained  by  the 
Congregationalists  and  Presbyterians  5  that  he  was  not  sure  as  to  its 
corporate  name,  but  believed  it  to  be  **  The  American  and  Foreign  Bible 
Society  :"  Dunham  v.  Averilly  45  Conn. 

Neolioence.     See  Railroad, 

Contributory —  When  Matter  of  Law — Allowing  Cattle  to  Run  in 
Vicinity  of  Railroad. — Plaintiff  \s  premises,  in  a  city,  were  so  nearly 
surrounded  by  railroads  running  within  a  few  feet  of  them,  that  his  cow, 
if  suffered  to  be  at  large,  would  be  likely  to  get  upon  some  one  of  said 
roads.  She  was  accustomed  to  go  for  water  to  a  canal  on  one  side  of  his 
premises,  and  might  go  to  a  river  on  the  other  side,  but  to  reach  either 
must  cross  a  railroad.  Late  in  the  fall,  when  grass  was  scarce,  and 
there  was  none  growing  in  the  immediate  vicinity  of  plaintiff's  barn, 
his  cow,  after  being  housed  until  late  in  the  day,  was  turned  into  the 
street  without  any  one  to  look  after  her;  and  not  long  after,  being  near 
but  not  upon  the  track  of  defendant's  road,  a  few  rods  from  plaintiff's 
premises,  and  near  the  river,  feeding  on  grass  growing  on  defendant's 
embankment,  she  started  on  the  approach  of  a  train,  and,  after  running 
a  short  distance,  was  struck  upon  the  track  and  fatally  injured.  In  an  ac- 
tion for  the  damages,  the  above  facts  appearing  from  plaintiff's  evidence: 
Hehi^  as  a  nuUter  oflaw,  that  plaintiff  was  guilty  of  gross  contributory 
negligence,  and  could  not  recover,  in  the  absence  of  malice  or  wilful- 
ness on  defendant's  part:  McCanJless  v.  C  dc  N,  W.  Railway  Co.^ 
45  Wis. 

The  facts  that  the  track  was  unfenced,  and  that  the  train  was  run- 
ning somewhat  faster  than  usual  at  that  place,  and  was  not  slacked,  nor 
any  alarm  given,  would  not  have  sustained  a  verdict  that  defendant  was 
guilty  of  any  wilful  or  malicious  act ;  and  a  compulsory  nonsuit  was 
properly  granted :  Id. 

There  was  no  error  in  rejecting  evidence  offerea  by  plaintiff,  that 
other  cattle  were  in  the  habit  of  running  at  large  in  the  vicinity  of  the 
place  of  accident,  and  that  some  of  them  had  been  killed  on  the  track, 
as  those  facts  would  not  aid  his  case  :  Id, 

Nuisance. 

When  Equity  will  enjoin. — A  court  of  equity  may  interfere  by  injunc- 
tion, to  abate  a  nuisance,  before  the  fact  of  the  business  being  a  nuisance 
is  established  at  law,  where  there  is  danger  of  irreparable  loss,  or  ma- 
terial injury  being  done,  before  a  trial  at  law  can  be  had ;  as,  where  a 
slaughter-house  is  erected  near  the  dwelling-house  of  another,  and  the 
business  creates  an  offensive  and  unwholesome  stench,  and  is  likely  to 
produce  sickness  or  disease  :  Minke  v.  Ilopenian,  87  111. 

Officer.  See  Surety. 
Partnership.  See  Equity. 
Renewal  Notes — Payment — Surety, — The  acceptance  by  a  creditor  of 
the  note  of  an  individual  member  of  a  firm  after  dissolution  of  the  firm, 
in  lieu  of  a  matured  note  of  the  firm,  is  not  an  extinguishment  of  the 
firm  debt,  unless  it  is  expressly  agreed  that  it  shall  so  operate :  Leaho 
V.  Goode,  67  Mo. 
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A  surety  on  a  note  given  afler  the  dissolution  of  a  firm,  by  one  of 
the  members  of  the  firm,  in  renewal  of  a  note  of  the  firm,  on  which 
also  he  was  surety,  may  recover  of  the  other  member  of  the  firm  money 
which  he  has  paid  in  discharge  of  the  renewal  note  :  Id. 

Liability  of  Firm  for  tort  of  one  Partner. — If  a  member  of  a  firm  in 
the  due  course  of  business  of  the  partnership,  commits  a  tort  or  wrongful 
act  by  seizing  and  taking  the  property  of  another,  and  the  same  is  appro- 
priated to  the  use  and  benefit  of  the  firm,  thereby  increasing  its  assets, 
the  other  partners  will  be  liable  for  the  same.     Durant  v.  Rogers^  87 

Account  stated. — The  statement  of  an  account  between  partners  will 
be  conclusive  upon  their  rights,  unless  it  is  shown  there  has  been  some 
mistake,  or  omission,  or  accident,  or  fraud,  or  undue  advantage,  by  which 
the  same  is  vitiated,  and  the  balance  incorrectly  fixed.  In  such  case 
a  court  of  equity  will  allow  it  to  be  opened  and  re-examined  :  Gage  v. 
Parmelee,  87  III. 

Pleading. 

Plea  JC19  to  part  of  complaint  only. — A  plea  which  professes  to  answer 
and  does  answer  only  part  of  a  count,  is  good,  provided  that  part  is 
material  and  severable  from  the  rest  of  the  count  as  a  basis  of  recovery  : 
Flemming  v.  Mayor  of  Hohoken^  11  Vrooni. 

Probate  Courts. 

Administration  of  Estate  of  Person  supposed  to  be  dead,  but  really 
alive. — The  only  jurisdiction  which  the  county  court  has  in  respect  to 
the  administration  of  estates,  is  over  the  estates  of  dead  persons  :  Melia 
V.  Simmons,  45  Wis. 

Proceedings  in  administering,  settling  and  assigning  the  estate  of  a 
person  who,  though  represented  to  have  deceased,  was  and  still  is  alive, 
are  absolutely  void  for  all  purposes;  and  an  entry  and  continuous  occu- 
pation for  ten  years  under  claim  of  title  exclusive  of  any  other  right, 
founded  upon  the  judgment  of  the  county  court  in  such  a  case,  would 
not  bar  an  action  to  recover  the  land :  Id. 

""  Railroad. 

Negligence. — Where  a  railroad  company  is  authorized  to  propel  its 
trains  and  operate  its  road  by  the  use  of  steam  locomotives,  no  inference 
of  negligence  arises  from  the  mere  fact  that  an  injury  to  adjacent  pro- 
perty was  caused  by  sparks  emitted  from  such  locomotives  :  Evffher  v. 
Cincinnati  H.  dh  D.  Railroad  Co.y  34  Ohio  St. 

Receiver. 

Title  in  another  State —  Conflict  of  Laws. — Where  property  has  once 
vested  in  an  assignee  or  receiver  by  the  law  of  the  state  where  the  pro- 
perty is  situated,  the  law  of  another  state  will  not  divest  him  of  his  right 
to  it,  if  he  should  take  it  into  such  state  in  the  performance  of  his  duty  : 
Pond  V.  Cookcy  45  Conn. 

A  receiver  of  an  insolvent  manufacturing  corporation  appointed  by  a 
court  in  New  Jersey  where  it  was  located,  took  possession  of  its  assets, 
and  for  the  purpose  of  completing  a  bridge  which  it  had  contracted  to 
build  in  this  state,  purchased  iron  with  the  funds  of  the  estate^  and  sent 
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it  to  this  state.  Held,  that  the  iroD  was  not  open  to  attachment  in  thb 
state  by  a  creditor  residing  here  :  Id. 

And  held  that  a  party  giving  a  receipt  for  the  property  to  the  officer 
who  attached  it,  and  taking  it  into  his  possession,  was  not  liable  to  nom- 
inal damages  in  a  snit  brought  upon  the  receipt  after  a  demand  and 
refusal :  H, 

A  receiver  appointed  by  a  court  in  such  a  case  stands  in  the  same 
position  as  an  assignee  or  trustee  in  insolvency :  Id, 

Sale. 

Question  of  Oifi  or  Sale — Intention  of  Parties. — The  plaintiff,  being 
interested  as  a  large  bondholder  in  the  early  completion  of  a  railroad, 
procured  a  quantity  of  timber  for  its  bridges,  specially  prepared  for 
that  purpose,  to  have  it  ready  when  wanted.  The  timber  was  his  own 
private  property  and  he  was  under  no  obligation  to  furnish  it  for  the 
road.  A  firm  who  subsequently  contracted  with  the  railroad  company 
to  complete  the  road  and  supply  all  the  materials  required,  applied  to 
him  for  the  timber  to  use  in  the  construction  of  the  bridges,  and  he 
told  them  that  they  might  have  it.  No  terms  were  agreed  upon  and 
there  was  no  express  agreement  that  it  should  be  used  in  constructing 
the  bridges,  but  it  was  so  understood  on  both  sides.  The  plaintiff 
delivered  the  timber  to  the  firm,  who  were  transporting  it  to  the  place 
where  it  was  to  be  used  when  it  was  attached  by  creditors  of  the  rail- 
road company.  Held,  that  the  transaction  amounted  to  a  sale  to  the 
finp,  and  that  the  plaintiff  could  not  maintain  replevin  for  the  recovery 
of  possession  of  it  from  the  parties  attaching  it :  Colegrove  v.  Snow,  45 
Conn. 

Sheriff's  Deed. 

Irregularity  in  the  Sale. — If  a  sheriff's  sale  be  made  on  a  day  dif- 
ferent from  that  on  which  it  is  advertised  to  be  made,  the  defendant  in 
the  execution,  or  his  creditor,  if  damaged  thereby,  may  by  a  timely 
application  have  the  sale  set  aside ;  but  where  the  sheriff  has  made  a 
deed,  good  upon  its  face,  to  the  purchaser,  who  was  a  stranger  to  the 
execution,  and  there  is  no  evidence  in  any  way  connecting  him  with  the 
mistake  made,  or  tending  to  show  it  to  have  been  fraudulent,  the  deed 
cannot  be  collaterally  assailed,  after  the  lapse  of  half  a  century,  for 
such  irregularity  :  Houk  v.  Cross,  67  Mo. 

Street. 

Use  of  by  Municipality. — The  fee  of  the  soil  in  the  streets  in  the 
original  town  of  Chicago,  is  either  in  the  state  or  in  the  city,  for  the  use 
of  the  public  generally,  and  it  was  competent  for  the  city,  under  legisla- 
tive authority  of  the  state,  to  construct  a  tunnel  in  one  of  the  streets, 
and  the  city  is  not  liable  to  an  adjacent  lot-owner  for  damages  claimed 
on  account  of  the  construction  of  such  a  tunnel  in  the  street,  when  the 
work  is  properly  planned  and  executed,  and  no  physical  injury  is  done 
to  the  claimant's  property,  and  there  is  enough  of  the  street  lefl  for 
passage  and  ordinary  travel :   City  of  Cliicago  v.  Rumsey,  87  111. 

Eminent  Domain — Riyht  to  condemn  Property  for  a  Street  Railway. — 
The  right  of  a  corporation  to  condemn  property  and  appropriate  the  same 
for  the  construction,  operation  and  maintenance  of  a  horse  or  dummy 
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railway  in  the  streets  of  a  city,  is  derived  solely  from  the  state  law,  and 
the  consent  of  the  city  authorities  to  the  construction  and  operation  of 
such  railway  is  not  a  condition  precedent  to  proceedings  to  condemn. 
Such  consent  can  he  obtained  afler  condemnation  as  well  as  before,  and 
if  given,  is  a  mere  license  revocable  at  any  time  before  it  is  acted  on. 
Metropolitan  City  Railway  Co.  v.  Chicago  W.  D.  Railway  Co.^  87  111. 

Surety.  See  Partnership. 
For  Public  Office — Liability  for  Special  Duties  imposed  on  Officer. — 
The  general  rule  is,  that  where  an  officer  is  required  to  perform  a  duty 
special  in  its  nature,  and  to  give  a  special  bond  for  its  faithful  perform- 
ance, no  liability  therefor  attaches  to  his  general  bondsmen,  in  the 
absence  of  any  declaration  that  they  shall  also  be  liable  :  Supervisors  of 
Milwaukee  v.  Fhlers,  45  Wis. 

United  States.     See  Assignment. 
United  States  Courts.     See  Bankruptcy. 
Vendor  and  Purchaser. 
.Payment  by  Check  as  Cash —  Withdrawal  of  Funds. — Where  a  ven- 
dor of  land  receives  the  vendee's  bank  check  for  the  amount  of  a  cash 
payment,  a  withdrawal  by  the  vendee  of  his  funds  from  the  bank  before 
presentation  of  the  check,  leaving  nothing  to  pay  it,  is  a  fraud  upon  the 
vendor ;  and  he  will  .retain  his  equitable  lien  upon   the  land  for  the 
amount  of  such  check.     So  held  where  the  vendee's  funds  were  with- 
drawn about  two  weeks,  and  the  check  presented  nearly  four  weeks, 
after  its  date  :  Madden  v.  Barnes^  45  Wis. 

Verdict. 

Finding  in  substance  what  is  in  issue — Rule  as  to  quantum  of  Evi- 
dence.— Where  issue  is  joined,  in  an  action  to  recover  damages  for  an 
assault  and  battery,  as  to  the  guilt  of  the  defendant,  and  whether  or 
not  the  injury  to  the  plaintiff  was  occasioned  by  his  own  fault  in  first 
assaulting  the  defendant,  and  the  jury  by  their  verdict  ^^  do  find  and 
say  that  the  plaintiff  is  entitled  to  nine  hundred  and  ninety  dollars, 
damages  in  the  above  case,''  such  Verdict  is  substantially  a  finding  of 
the  issue  in  /avor  of  the  plaintiff :   Shaul  v.  Norman^  34  Ohio  St. 

In  such  action  it  is  not  necessary  for  the  plaintiff  to  prove  the  assault 
and  battery  beyond  a  reasonable  doubt :  Id. 

Witness. 
Privileged  Communications — Client  and  Attorney. — Where  the  ac- 
cused in  a  criminal  trial  becomes  a  witness  in  his  own  behalf,  he  cannot 
be  compelled,  on  cross-examination,  to  disclose  the  confidential  commn- 
nications  betweeui  himself  and  his  attorney )  nor  can  such  disclosures 
be  required  of  the  attorney  without  the  consent  of  the  accused.  It  is 
the  privilege  of  the  accused  to  have  such  communications  protected 
from  compulsory  disclosure,  and  the  privilege  is  not  waived  by  his  be- 
coming a  witness :  Duttenhofer  v.  The  State^  34  Ohio  St. 

Waiver.     See  Escape ;  Mechanic's  Lien. 
Question  of  Fact. — A  waiver  is  an  intentional  relinquishment  of  a 
known  right.     The  existence  of  such  an  intent  is  a  matter  of  fact: 
First  National  Bank  v.  Hartford  Life  and  Annuity  Ins.  Co.,  45  Conn. 
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SALES  AND  CONVEYANCES  WITHOUT  DELIVERY 
OF  POSSESSION. 

Decisions  upon  the  Rule  in  Twyne's  Case  since  1866. 

The  subject  of  fraudulent  conveyances  was  reviewed  and  the 
decisions  in  the  various  states  carefully  collated  by  Mr.  Wallace, 
in  the  note  to  Twyne%  Ca%e^  1  Sm.  Lead.  Cas.  It  may  prove  of 
value  to  examine  the  later  cases  on  this  subject,  decided  within 
the  past  fifteen  years,  and  note  such  changes  as  may  have  taken  place 
within  that  time.  The  cases  have  all  resolved  themselves  pretty 
generally  into  two  classes. 

1.  Where  retention  of  possession  by  the  vendor  or  mortgagor 
is  deemed  fraudulent  in  law,  per  se,  and,  2.  Where  retention  of 
possession  is  prima  fcune  fraud,  but  open  to  explanation,  the  force 
of  which  it  is  for  the  jury  to  decide. 

In  the  first  class  many  cases  are  governed  by  strictly  construed 
statutes,  passed  with  the  object  apparently  of  counteracting  the 
tendency  on  the  part  of  the  courts  to  a  relaxation  of  the  rule  in 
Ttvyne's  Case.  Of  all  these,  California  enforces  the  principle  of 
fraud  per  se  as  rigidly  as  it  is  anywhere  found.  In  Woods  v.  Bugbey^ 
29  Cal.  466  (1866),  the  rule  is  laid  down.  This  was  an  action 
against  the  sherifi*  for  damages,  for  seizing  and  taking  in  execution 
a  brick-kiln,  as  the  property  of  one  O'Neill,  which  the  plaintiff 
claimed  as  his  by  virtue  of  a  sale.  It  was  in  evidence  that  no 
change  of  possession  had  taken  place,  but  it  was  also  found  as  a 
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matter  of  &ct  that  the  transaction  was  bona  fide  and  free  from 
actual  fraud.  The  statute  of  California  is  as  follows:  "Every 
sale  made  by  a  vendor  of  goods  and  chattels  in  his  possession,  or 
under  his  control,  and  every  assignment  of  goods  and  chattels, 
unless  the  same  be  accompanied  by  an  immediate  delivery  and  be 
followed  by  an  actual  and  continued  change  of  possession  of  the  things 
sold  or  assigned,  shall  be  conclusive  evidence  of  fraud  as  against 
the  creditors  of  the  vendor  or  the  creditors  of  the  person  making 
such  assignment  or  subsequent  purchasers  in  good  faith;*'  and 
sec.  17,  "  No  mortgage  of  personal  property  hereafter  made  shall 
be  valid  against  any  other  persons  than  the  parties  thereto,  unless 
possession  of  the  mortgaged  property  be  delivered  to  and  retained 
by  the  mortgagee*'  (Laws  1850,  p.  267).  Currey,  J.,  delivering 
the  opinion  of  the  Supreme  Court,  says,  that  "  the  kind  of  posses- 
sion which  it  was  necessary  for  the  mortgagee  to  have  of  the 
mortgaged  property,  to  place  it  beyond  the  reach  of  the  creditors 
of  the  mortgagor,  was  an  actual  possession,  *  *  *  What  constitutes 
an  actual  and  continued  change  of  possession  is  well  stated  in 
Stevens  v.  Irwiny  15  Cal.  606,  and  in  Godchaux  v.  MuTford^  26 
Cal.  323,*'  and  quoting  the  opinion  in  Lay  v.  Neville^  25  Id.  552, 
the  court  there  say,  '^It  was  intended  that  the  vendee  should 
immediately  take  and  continuously  hold  the  possession  of  the  goods 
purchased,  in  the  manner  and  accompanied  with  such  plain  and 
unmistakable  acts  of  possession,  control  and  ownership  as  a  prudent 
bona  fide  purchaser  would  do  in  the  exercise  of  his  rights  over  the 
property,  so  that  all  persons  might  have  notice  that  he  owned  and 
had  possession  of  the  property. ' '  After  further  discussion,  Currey, 
J.,  said,  "  We  think  the  case  clearly  within  the  mischiefs  to  pre- 
vent which  the  statute  was  passed,  and  that  judgment  ought  to  have 
been  for  the  defendant  instead  of  the  plaintiff."  There  was  a 
petition  for  a  rehearing,  and  upon  that  the  same  judge  delivered 
the  opinion,  in  which  he  re-asserted  his  former  position  with  greater 
vigor,  making  a  comparison  between  the  statutes  and  decisions  of 
New  York  and  other  states  and  those  of  California,  and  concluding, 
^^  No  excuse  or  explanation  for  want  of  an  actual  and  continued 
change  of  possession  can  be  entertained,  and  it  is  quite  useless  to 
cite  decisions  made  under  the  statutes  of  Elizabeth,  and  of  New  York, 
or  other  states,  allowing  the  want  of  an  immediate  delivery  and  an 
actual  and  continued  change  of  possession  to  be  explained  or 
accounted  for,  as  authoritative  expositions  of  the  rule  which  our 
statute  has  prescribed."     See  also  as  to  what  constitutes  sufficient 
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change  of  possession  :  Ford  v.  Chambers^  28  Id.  13,  and  Regli  v. 
McClure,  47  Id.  612. 

Connecticut.  In  Osborne  v.  Taller ,  14  Conn.  529,  all  of  the  pre- 
ceding cases  were  reviewed,  and  the  note  to  Ttvyne's  Case  finds 
the  result  of  the  decisions  to  be  that  "the  rule  is  one  of  policy 
and  not  of  intention;  that  it  is  not  enough  that  the  jury  find 
that  the  sale  was  bona  fide  and  for  a  full  consideration ;  though 
evidence  of  that  is  proper  to  be  submitted  to  the  jury  to  repel 
actual  fraud,  there  must  be  shown  some  reason  for  the  retention 
legaUy  sufficient  and  satisfactory ;  the  presumption  of  fraud  is  a 
presumption  of  law,  and  the  law  judges  of  the  cases  in  which  it 
does  not  arise,  and  the  jury  are  to  be  instructed  by  the  court  as 
to  the  sufficiency  of  the  facts,  and  reasons  alleged  to  justify  the 
retention."  Lake  v.  Morrisy  30  Conn.  201.  "There  is  no  rule, 
however,  which  enables  a  court  to  say,  from  one  ormore  particular  acts 
of  intermeddling  with  property  by  the  vendor  after  a  sale,  that  they 
amount  to  the  retention  of  the  possession  of  it,  so  as  to  render  the 
sade  void  as  against  creditors.  The  faot  of  such  possession  is  indeed 
conclusive  evidence  of  a  colorable  sale.  But  whether  in  fact  there 
has  been  such  a  retention  of  possession  must  always  be  a  question 
for  the  jury."  The  rule  was  stated  more  stringently  in  Webster  v. 
Peckj  31  Conn.  495.  In  Norton  v.  Doolittle,  32  Id.  405,  upon  the 
point  reserved  for  the  court,  it  was  held  that  there  being  a  restora- 
tion of  possession  after  a  formal  delivery,  the  sale  was  void,  al- 
Uiough  the  bona  fides  was  not  doubted,  Butler,  J.,  saying :  "  The 
policy  which  dictates  it,  and  the  prevention  at  which  it  aims,  re- 
quire its  rigid  application  to  every  case  where  there  has  not  been 
an  actual,  visible  and  continued  change  of  possession :"  affirmed  in 
Jlall  V.  Gaylor,  87  Conn.  550  (1871),  and  ffatstat  v.  Blakeslee,  41 
Id.  801  (1874).  Mortgs^es  not  made  in  accordance  with  the  re- 
quirements of  the  statute  are  void,  where  there  is  a  retention  of 
possession  by  the  mortgagor,  not  only  as  against  attaching  creditors, 
but  an  assignee  in  insolvency:  Q-aylory,  Sarding^  37  Conn.  508. 
But  an  executory  contract,  under  which  the  vendee  is  allowed  to 
have  possession,  with  an  agreement  that  the  title  shall  not  pass  until 
the  payment  of  a  certain  sum  at  a  fixed  time,  will  be  sustained 
against  the  creditors  of  the  vendee :  Rughes  v.  Kelly ^  40  Conn.  148. 

In  Delaware  one  case  has  recently  been  brought  in  the  Superior 
Court,  Fall  Session,  1871,  Taylor  v.  Richardson^  4  Houst.  300,  in 
which  Gilpin,  C.  J.,  charged  the  jury  that  to  entitle  the  plaintiff 
in  an  action  of  replevin  to  recover  the  goods,  which  happened  to  be 
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machinery,  they  "  must  be  satisfied  that  there  was  an  actual  sale  of 
them  by  Scott  to  him,  and  that  it  was  not  a  pretended  sale  merely, 
for  the  purpose  of  preventing  his  creditors  from  seizing  them  for  the 
payment  of  his  debts ;  and  that  they  were  delivered  to  him  in  a  reason- 
able and  convenient  time  after  such  actual  sale  to  him ;  that  is  to 
say,  as  soon  as  it  could  conveniently  have  been  done  under  the  cir- 
cumstances, with  the  exercise  of  due  and  proper  diligence  and 
attention  on  his  part  for  that  purpose.  *  *  *  And  if  they 
were  satisfied  on  both  those  points  that  sujh  was  the  case,  their 
verdict  should  be  for  the  plaintiff,  but  if  not,  for  the  defendant;" 
a  charge  which  seems  entirely  in  accord  with  the  Delaware  statute, 
which  enacts  that  the  sale  shall  be  void  except  as  against  the 
vendor,  unless  there  shall  be  an  actual  delivery  "  as  soon  as  con- 
veniently may  be  after  the  making  of  such  sale." 

In  Florida  the  only  case  reported  within  the  past  ten  years 
appears  to  Be  Smith  and  Wife  v.  William  ffines^  10  Fla.  258,  in 
which  it  was  held  that  fraud  might  be  inferred  from  the  circun)- 
stances,  as,  whether  the  vendor  keeps  the  bill  of  sale  or  retains  pos- 
session of  the  goods  or  any  part  of  them. 

Illinois  maintains  pretty  closely  the  rule  of  ten  years  ago: 
Tickner  v.  McOlelland,  84  111.  471 ;  AlUn  v.  Carr,  85  Id.  388.  It 
has  been  held  that  if  delivery  has  been  made  to  the  vendee  upon 
secret  conditions  they  cannot  bind  a  bona  fide  purchaser :  TF.  U. 
Railroad  Co.  v.  Wagner^  65  111.  197 ;  Young  v.  Bradley^  68  Id. 
553.  And  although  it  is  necessary  as  matter  of  law  that  there 
shall  be  an  actual  change  of  possession,  it  is  not  necessary  to  a 
complete  transfer  that  the  vendee  should  remain  in  possession.  If, 
after  the  delivery  to  the  purchaser,  he  subsequently  returned  it  to 
the  vendor,  it  may  be  a  circumstance  tending  to  show  only  a  color- 
able transaction,  more  or  less  cogent,  according  to  the  circum- 
stances. But  it  certainly  may  be  explained :  Wright  v.  GhroveTy 
27  111.  426.  If  a  mortgagor  of  horses  keep  them  in  his  possession, 
the  mortgage  is  bad  as  against  a  subsequent  bona  fide  purchaser  or 
mortgagee:  McCormick  v.  Hodden^  37  111.  370,  and  if  possession 
remain  with  the  mortgagor  after  maturity  creditors  are  not  bound : 
Hanfordy.  Obrecht^  49  111.  146;  Lemenv.  Robinson^  69  Id.  115. 
But  retention  of  possession  aft^er  a  judicial  sale  does  not  render  it 
void :  Sanford  v  Obrecht,  supra.  Under  the  revised  statutes  a 
loan  of  personal  property  is  good  for  five  years :  Peters  v.  Smithy 
42  111.  417. 

Iowa  seems  not  to  have  been  noticed  in  the  note  to  Twynes 
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Case.  The  code  of  Iowa  provides  that  as  against  existing  cred- 
itors a  sale  of  chattels,  where  the  vendor  remains  in  possession, 
is  invalid,  unless  a  written  instrument  conveying  the  same  is 
duly  executed,  acknowledged  and  filed  of  record.  This  act  has 
been  strictly  construed,  and  where  there  was  no  record  it  has 
been  held  void :  Prather  ^  Parr  v.  Parker^  24  la.  26.  It  seems 
from  a  very  recent  case  that  possession  alone  constitutes  fraud, 
unless  the  act  has  been  complied  with,  and  that  the  bona  fides  of 
the  transaction  does  not  affect  subsequent  creditors  :  Boothby  ^  Co, 
V.  Brown^  40  la.  104.  "If,  therefore,  the  property  be  left  with 
the  seller,  whose  relations  to  it  continue  unchanged  so  far  as  the 
world  may  know  by  the  acts  of  the  parties,  the  possession  will  be 
regarded  as  continuing  in  him  :"  Beck,  J.,  lb.  But  where  one 
becomes  a  creditor  subsequent  to  a  mortgage,  and  after  notice 
of  the  same,  the  mortgage  is  good  against  him,  upon  the  theory 
which  prevails  in  all  cases  under  the  recording  acts,- that  record- 
ing is  merely  constructive  notice,  and  intended  to  take  the  place  of 
actual  notice :  McGavran  v.  Haupt^  9  la.  83.  It  has  been  expressly 
held  that  possession  may  be  retained  where  the  terms  of  the  act 
have  been  complied  with :  Kuhn  v.  ChraveSj  9  la.  303.  But  even 
under  a  recorded  bill  of  sale,  if  anything  remains  to  complete  the 
sale,  as  to  fix  the  quantity  or  price,  as  in  the  case  of  the  sale  of 
growing  crops,  it  is  void  as  against  a  subsequent  execution :  Snyder 
V.  Tibbals,  32  la.  447.  And  when  there  has  been  no  recorded 
instrument,  but  the  price  paid  and  property  left  with  the  vendor  to 
finish,  as  in  the  case  of  a  buggy,  such  possession  is  fraudulent  in 
law  against  a  bona  fide  mortgage :  Hesser  ^  Hale  v.  Wilson^  36  la. 
152. 

In  Kentucky,  it  was  said  by  Hardin,  J.,  in  Morton  v.  Ragan 
^  Dickey,  5  Bush  334  (1869),  "  The  principle  is  well  settled,  aa 
applicable  to  private  sales  of  movable  property,  that  the  possession 
roust  accompany  the  title,  or  the  sale  will  be  per  se  fraudulent  and 
void  in  law  as  to  subsequent  purchasers  and  creditors  of  the  vendor, 
even  though  the  contract  contains  a  stipulation  that  the  seller  is  to 
retain  the  possession  until  a  future  day :  Brummel  v.  Stockton,  3 
Dana  135 ;  Bobbins  v.  Oldham,  1  Duvall  28."  But  the  same  case 
held  that  the  rule  did  not  apply  to  property  not  liable  to  execution. 
Where  the  property  is  not  identified  as  a  sale  of  so  many  of  a  num- 
ber of  barrels  of  whiskey  in  a  bonded  warehouse,  no  title  passes  as 
against  an  execution  :  May  v.  Hoaglan,  9  Bush  171.  Secret  con- 
ditions that  title  shall  not  vest  in  the  vendee  until  payment  of  the 
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purchase-money,  are  void  as  against  subsequent  creditors  or  pur- 
chasers of  the  vendee  :  Vaughn  v.  ITopson,  10  Bush.  337.  See 
also  Gh-ecr  v.  Church  ^  Co,,  13  Id.  430. 

In  Maryland,  which  was  originally  classed  among  the  states  hold- 
ing retention  of  posses=sion,  in  case  of  sales,  fraudulent  in  law,  no 
change  seems  to  have  taken  place.  In  Kreuzer  v.  Cooney,  45  Md. 
682,  it  was  held  that  the  recording  of  a  bill  of  sale,  as  required  by 
the  code,  was  equivalent  to  transfer  of  possession.  Thompson  et  al, 
V.  Baltimore  ^  Ohio  Railroad  Co,,  28  Md.  396,  is  an  interesting 
case,  in  which  it  was  said  that  constructive  delivery  of  iron  was 
sufficient  to  pass  the  title ;  but  it  was  held,  that  the  vendor's  lien 
was  not  thereby  lost  in  case  of  the  vendee's  insolvency. 

In  Missouri,  the  law  has  undergone  several  changes.  In  the 
earlier  cases,  as  was  said  in  the  note  to  Twynea  Case,  the  principle 
of  that  case  was  closely  followed ;  but  subsequent  decisions  tending 
to  make  the  question  one  of  bona  fides^  somewhat  unsettled  the 
rule,  until  the  statute  of  1855  practically  declared  the  law  to  be  as 
pronounced  in  Shepherd  v.  Trigg,  7  Mo.  151.  But  in  1865  a  new 
law  was  passed,  changing  the  original  act  by  the  insertion  of  a 
section  which  declared  that  "  every  sale  made  by  a  vendor  of  goods 
and  chattels  in  his  possession  or  under  his  control,  unless  the  same 
be  accompanied  by  delivery  in  a  reasonable  time  (regard  being  had 
to  the  situation  of  the  property),  and  be  followed  by  actual  and 
continued  change  of  the  possession  of  the  things  sold,  shall  be  held 
to  be  fraudulent  and  void  as  against  the  creditors  of  the  vendor  or 
subsequent  purchasers  in  good  faith:"  Wagner's  (Mo.)  Statutes 
281,  §  10.  This,  as  was  said  by  Wagner,  J.,  in  Claflin  v.  Rosen- 
berg,  42  Mo.  439  (1868),  cited  in  Allen  v.  Massey,  17  W^all, 
351,  practically  unsettled  the  law  of  the  previous  twenty  years  and 
restored  the  ancient  rule ;  and  under  this  statute  it  has  been  uni- 
formly held  that  the  bona  fides  of  the  transaction  need  not  be 
determined  by  the  jury,  unless  they  first  find  that  there  has  been 
some  open,  notorious  or  visible  act,  clearly  and  unequivocally 
indicative  of  delivery  and  possession,  and  that  not  a  joint  or  con- 
current possession :  Lesem  v.  Herriford,  44  Mo.  823 ;  Bishop  v. 
O'Connell,  56  Id.  158;  BurgeH  v.  Borchert,  59  Id.  80  (1875). 
What  is  a  "reasonable  time'*  must  be  determined  by  the  circum- 
stances of  each  case:  Bishop  v.  O'Connell,  supra.  Nor  will  a 
bona  fide  purchaser  from  the  vendee  stand  in  any  better  position 
than  the  original  vendee :  Lesem  v.  Herriford,  supra.  It  seems 
to  be  settled  that,  under  the  statute,  in  case  of  chattel  mortgages, 
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either  possession  or  recording  is  essential :  Bevans  v.  Bolton,  31 
Mo.  437. 

In  Pennsylvania,  Clow  v.  Wood,  the  leading  case  up  to  1855, 
was  recognised  as  the  highest  authority  in  1870  by  Sharswood, 
J.,  in  McKtbbin  v.  Martin,  14  P.  F.  Smith  356.  "  Clow  v.  Woody 
5    S.  &  R.  275,  decided  by  this    court  in    1819,  is   the  magna 
charta  of  our  law  upon  this  subject.    *    *    *    It  established  that 
retention  of  possession   was   fraud  in  law  wherever  the   subject 
of  the  transfer  was  capable  of  delivery,  and  no  honest  and  fair 
reason  could  be  assigned  for  the  vendor   not  giving  up  and  the 
vendee  taking  possession.     *     *     *     Whenever  the  subject  of 
the   sale   is  capable    of  an   actual   delivery,  such   delivery  must 
accompany  and  follow  the  sale   to   render  it   valid  against   cre- 
ditors.   The  court  is  the  tribunal  to  judge  whether  there  is  sufficient 
evidence  to  justify  the  inference  of  such  a  delivery.'*     This  case 
decided  that  where  there  was    actual  delivery  it  was  a  question 
of  fact  for  the  jury  whether  all    that   was  necessary  had  been 
done,  or  whether  there  was  any  deception  practised  in    effecting 
the   change.     Vide,  also,  Bentz  v.  Rockey,  19  P.  F.  Smith  71. 
The  character  of  the  property  and  the  circumstances  of  the  trans- 
fer will  be  taken  into  consideration  by  the  court,  and  the  jury  will 
be  allowed  to  judge  whether  all  that  was  necessary  to  be  done  has 
been  done     Hayne%  v.  Hunsicker,  2  Casey  58 ;  Dunlap  v.  Bour- 
nonviUe,  Id.  72 ;  Barr  v.   Beitz,  3  P.   F.   Smith  256 ;  Long  v. 
Knnppy  4  Id.  514 ;  Billingaley  v.  .White,  9  Id.  464 ;  McMar- 
Ian  v.  English,  24  Id.  296 ;  Bond  v.  Bronson,  30  Id.  360 ;  Shel- 
don V.  Sharpless,  2  W.  N.  C.  311.     The  strict  rule  is  not  without 
its  exceptions.     A  bona  fide  sale  of  goods  in  the  hands  of  a  bailee 
by  the  vendor  is  good  against  the  vendor's  creditors,  unless  the 
vendor  re-take  possession  before  the  vendee :    Worman  v.  Kramer, 
23  P.  F.  Smith  378 ;  Woods  v.  HuU,  1  W.  N.  C.  442.    The  transfer 
must  be  actual,  continuing  and  exclusive  in  the  vendee ;  concur- 
rent possession  is  evidence  of  fraud :  Miller  v.  Garman,  19  P.  F. 
Smith  134;  Brawn  v.  Keller,  7  Wright  104 ;  Steelwagon  v.  Jef- 
fries, 8  Id.  407;  Bewart  v.  Clement,  12  Id.  413;  Garman  v. 
Cooper,  22  P.  F.  Smith  32 ;   Worman  v.  Kramer,  supra ;  Mc- 
Marian  v.  English,  supra. 

Where  from  the  nature  of  the  case  excluMve  possession  is  impos- 
sible, e.  g.,  a  post-nuptial  settlement  by  a  husband  upon  his  wife, 
concurrent  possession  is  not  fraudulent :  Larkin  v.  McMullin,  18 
Wright  29.     Assignments  recorded  within  the  thirty  days  allowed 
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for  recording  are  not  within  the  principle  of  Twyne%  Case:  Dallam 
V.  Fitlery  6  W.  &  S.  323,  approved  in  Whitney  %  Appeal^  10  Har- 
ris 505 ;  Reckman  v.  Messing er^  13  Wright  473  ;  Marks' s  Appeal^ 
4  Norris  231. 

The  distinction  drawn  in  Lehigh  Co.  v.  Field,  8  W.  &  S.  232, 
between  conditional  sales  and  bailments,  as  evidenced  by  Martin 
V.  Mathiot,  14  S.  &  R.  214,  and  that  case,  has  been  maintained,  not- 
withstanding the  editor's  note  to  the  contrary  in  Smith's  Leading 
Cases.  Delivery  of  possession,  with  a  reservation  that  the  vendor 
may  recover  possession  upon  failure  to  pay  all  of  the  purchase- 
money,  or  with  a  lien  reserved  by  •  the  vendor,  is  fraudulent  as 
against  creditors  of  the  vendee  or  bona  fide  purchasers  from  him: 
ffaak  V.  Linderman,  14  P.  F.  Smith  499  ;  Waldron  v.  Haupty  2 
Id.  408 ;  Euwer,  Assignee,  ^c,  v.  Van  Giesen  et  aL,  6  W.  N. 
C.  363.  Bailments,  where  the  right  of  possession  is  not  parted 
with,  and  no  actual  sale  has  taken  place,  but  only  an  agreement 
to  sell  at  a  future  time,  are  not  fraudulent  in  law :  Chamber- 
lain V.  Smith,  8  Wright  431 ;  Rowe  v.  Sharp,  1  P.  F.  Smith  26 ; 
Becker  v.  Smith,  9  Id.  469.  If  the  vendee  allows  the  vendor  to 
remain  in  possession,  or  after  delivery  immediately  gives  him  pos- 
session, and  the  vendor  sells  to  a  bona  fide  purchaser  for  value 
without  notice,  the  purchaser  can  hold  the  goods.  It  is  held  that 
this  is  common  law  and  not  dependent  upon  the  statute :  Shaw  v. 
Levy,  17  S.  &  R.  99 ;  Davis  v.  Bigler,  12  P.  F.  Smith  242  : 
Per  Sharswood,  J. 

But  "  retention  of  possession  by  the  former  owner  of  a  chattel 
sold  at  sheriff's  sale,  is  not  an  index  of  fraud,  because  the  sale  is 
not  the  act  of  the  persons  retaining,  but  of  the  law  ;  and  because 
a  judicial  sale,  being  conducted  by  the  sworn  oflBcer  of  the  law, 
shall  be  deemed  fair  till  it  is  proved  to  be  otherwise.  *  *  *  A  chat- 
tel thus  purchased,  then,  may  safely  be  left  in  the  possession  of  the 
former  owner  on  any  contract  of  bailment  the  law  allows  in  any 
other  cases  :"  Myers  v.  Harvey,  2  Penn.  478;  Craig's  Appeal^ 
27  P.  F.  Smith  448. 

In  Coble  v.  Nonemaker,  28  P.  F.  Smith  501,  it  is  said  that  a 
chattel  mortgage  without  change  of  possession  is  void  as  to  cred- 
itors, but  the  decision  was  that  a  purchaser  with  notice  could  not 
take  advantage  of  the  defect.  See  also  Euwer  v.  Van  Giese^i, 
supra.  By  the  Act  of  May  18th  1876,  P.  L.  181,  mortgages  in 
writing  and  duly  acknowledged,  for  any  sum  not  less  than  ^500, 
upon  lumber,  iron  and  coal  oil  in  bulk,  iron  tanks,  tank  cars,  iron 
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ore  mined  and  prepared  for  use,  manufactured  slate  and  canal 
boats,  are  valid  when  properly  recorded  :  but  unless  renewed,  the 
time  lasts  but  one  year. 

In  New  Hampshire  the  rule  laid  down  in  the  federal  courts  and 
declared  in  Cobum  v.  Pickering^  3  N.  II.  415,  still  prevails,  and 
Cobum  V.  Pickering  has  been  supported  by  numerous  subsequent 
decisions,  to  the  eflfect  that  when  the  secret  trust  has  been  ^tab- 
lished,  the  fraud  ipso  facto  follows,  as  a  conclusion  of  law,  without 
regard  to  the  intention  of  the  parties :  Coolidge  v.  Melutn,  42  N. 
H.  510 ;  AShaw  v.  Thompson,  43  Id.  130 ;  Lang  v.  Stockwelly  55 
Id.  561 ;  CuUing  v.  Jackson,  56  Id.  253  (1875).  The  act  re- 
quiring a  chattel  mortgage  to  be  recorded  is  still  in  force,  and  when 
there  is  a  retention  of  possession  without  recording  it,  is  void  in 
law :  Piper  v.  Hilliard,  52  N.  II.  209 ;  Putnam  v.  Osgood,  51 
Id.  192 ;  and  where  there  is  an  agreement  that  the  mortgagor  may 
sell  the  goods  for  his  own  benefit,  such  a  secret  trust  will  render 
the  mortgage  void,  even  though  entered  into  after  the  mortgage 
has  been  completed ;  but  possession  by  the  mortgagee  will  answer 
instead  of  recording :  Janvrin  v.  Fogg^  49  N.  II.  340. 

(2.)  The  second  class  into  which  we  have  divided  the  cases  com- 
prises the  larger  number  of  the  state  courts,  in  which  it  is  the 
rule  that  the  question  of  fraud  is  one  of  fSewt  for  the  jury ;  and, 
although  the  retention  of  possession  raises  a  presumption  of  fraud, 
it  may  be  rebutted  by  proof  of  the  bona  fides  of  the  parties. 

In  Alabama,  in  Mayer  v.  Clark,  40  Ala.  259  (1866),  Byrd,  J., 
held  that,  **  Where  the  possession  of  a  chattel  remains  with  the 
vendor,  it  is,  as  to  creditors,  a  badge  of  fraud  simply  and  not  fraud 
per  Be :  Hobbs  v.  Bibb,  2  Stew.  54.  336 ;  5  Ala.  631,  780 ;  14  Id. 
814;  24  Id.  219.  Possession  remaining  with  the  vendor,  unex- 
plained, is  prima  facie  evidence  of  fraud,  and  if  consistent  with  good 
faith  and  the  absolute  disposition  of  property,  and  the  transaction  is 
bona  fide  throughout,  then  the  title  passes  by  the  contract  of  sale, 
notwithstanding  the  possession  remains  with  the  vendor :  Millard's 
Admrs  v.  Hall,  24  Ala.  219.  *  *  *  The  true  rule  would  seem  to  be 
that  possession  of  personal  property  after  a  sale  remaining  with 
the  vendor,  is  a  badge  of  fraud,  which,  if  unexplained,  would  be 
sufficient  to  authorize  a  verdict  against  the  vendee.  But  if  ex- 
plained, as  required  in  the  case  of  the  Bank  v.  Borland,  5  Ala. 
539,  then  the  title  of  the  vendee  will  not  be  affected  by  the  pos- 
session of  the  vendor."  WyaU  v.  Stewart,  34  Ala.  721  (1859), 
held  "  that  the  retention  of  possession  after  the  sale  by  a  maker 
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of  a  deed  of  trust  of  property  sold  upon  notice  at  public  outcry  by 
the  trustee,  is  not  prima  facie  evidence  of  fraud :  Montgomery  v. 
KirUey,  26  Ala.  172 ;  Maulden  ^  Terrell  v.  Mitchell,  14  Id.  814." 

Saffold,  J.,  said,  in  Moog  v.  Benedicks^  49  Ala.  612  (1873), 
that  it  was  error  to  charge  that  a  vendor *s  remaining  in  possession 
of  the  goods  and  selling  them  as  before,  was  such  a  badge  of  fraud 
as  could  only  be  overcome  by  proof  of  compensation  paid  to  him  as 
the  vendee's  agent.  *'  If  he  acted  without  reward  it  would  only 
have  been  a  circumstance  indicative  of  fraud,  but  not  inconsistent 
with  good  intention."  And  see  Crawford  et  ah  v.  Kirksey  et  ah, 
65  Id.  282. 

Arkansas.  Possession  by  the  vendor  after  the  sale,  if  connected 
with  explanatory  facts,  is  not  suificient  to  sustain  a  charge  of  fraud ; 
and  it  was  even  held  error  to  introduce  evidence  to  affect  the  bill 
of  sale,  or  to  show  that  the  transaction  it  witnessed  was  anything 
else  than  the  bill  of  sale  recited :  George  v.  Norris,  23  Ark.  121 
(1861).  Where  from  the  character  or  situation  of  the  property, 
actual  delivery  is  impossible,  a  constructive  delivery  will  suffice : 
Fuckett  V.  Beed,  31  Id.  131 ;   Trieber  v.  Andrejva,  Id.  163. 

Indiana.  The  Statute  of  Frauds  expressly  declares  that  the 
question  of  fraudulent  intent  shall  be  one  for  the  jury.  "  If  there 
was  not  an  actual,  visible  and  continuous  change  of  possession,  the 
transaction  wvls  prima  facie  fraudulent,  but  upon  that  point  ♦  *  * 
the  question  of  fraudulent  intent  was  for  the  jury  :*'  Nkitter  v. 
ffarrisy  9  Ind.  91 ;  Kane  v.  Brake,  27  Id.  29.  But  where  the 
instrument  evidencing  the  sale  or  mortgage  is  on  its  face  fraudulent, 
the  court  may  declare  it  so  without  referring  to  the  jury :  Jenriers 
v.  Boe,  9  Ind.  461.  Relied  on  in  BoUnson  v.  EllioU,  22  Wall.  522 
(1866).  "  The  retention  by  the  vendor  of  the  possession  is  prima 
facie  evidence  of  fraud,  and  throws  on  the  party  who  would  sustain 
the  sale,  the  burden  of  rebutjting  the  presumption  of  fraud  arising 
from  such  continued  possession  by  the  vendor,  and  in  the  absence 
of  such  explanatory  proof,  fraud  is  inferred  from  the  fact  that  the 
vendor  retains  the  possession,  and  it  was  proper  that  the  court 
should  so  charge  the  jury  :*  Kane  v.  Brake,  supra. 

Louisiana  is  not  cited  in  the  note  to  Twyne%  Case.  The  Code 
provides,  art.  1916,  "If  the  vendor,  being  in  possession,  should 
by  a  second  contract,  transfer  the  property  to  another  person,  who 
gets  the  possession  before  the  first  obligee,  the  last  transferee  is 
considered  as  the  proprietor,  provided  the  contract  be  made  on  his 
part  bona  fide  and  without  notice  of  the  former  contract.**     Art. 
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1917,  ''  If  personal  property  be  transferred  by  contract,  but  not 
delivered,  it  is  liable  in  the  hands  of  the  obligor**  (vendor)  "  to 
seizure  and  attachment  in  behalf  of  his  creditors/*  Other  parts  of 
the  code  define  what  is  possession,  and  in  McCloshey  v.  Central 
Bank  of  Alabama^  16  La.  Ann.  284,  these  sections  are  construed 
in  connection  with  art.  2456  C.  C,  in  which  it  is  said  that,  "  In  all 
cases  where  the  thing  sold  remains  in  the  possession  of  the  seller 
because  he  has  reserved  to  himself  the  usufruct  or  retains  posses- 
sion by  a  precarious  title,  there  is  reason  to  presume  that  the  sale 
is  simulated,  and  with  respect  to  third  persons,  the  parties  must  pro- 
duce proof  that  they  are  acting  in  good  faith  and  establish  the 
reality  of  the  sale.  It  was  held  that  while  the  failure  of  the  ven- 
dee to  take  possession  might,  under  the  terms  of  the  last  clause,  be 
explained,  a  failure  to  show  the  title  of  the  vendee  in  any  way 
would  be  within  the  terms  of  the  preceding  sections,  and  that  such 
a  sale  was  void  as  against  an  execution.  See,  also,  Jorda  v.  Lewis,  1 
La.  Ann.  59  -^  McCandlish  v.  Kirkland,  7  Id.  614 ;  Zacharie  v.  Kirk^ 
14  Id.  433.  It  seems  therefore  that  the  distinction  drawn  is  between 
those  cases  in  which  the  vendor  is  allowed  to  remain  in  possession 
under  a  contract  or  by  a  precarious  title,  and  those  in  which  he  is 
allowed  to  remain  by  mere  neglect.  In  the  former  cases,  the  fact 
is  op3n  to  explanation,  in  the  latter  the  presumption  cannot  be 
rebutted  by  proof  of  good  faith.  The  presumption  raised  by  art. 
2456  C.  C.  must  be  rebutted  by  strong  evidence  :  Bernard  v.  Au- 
guste,  6  La.  Ann.  24 ;  Nichols  v.  Botts,  6  Id.  437 ;  Keller  v. 
Blanchardj  19  Id.  53 ;  Sullice  v.  OradenigOy  15  Id.  582.  But 
bona  fides  and  transfer  of  possession  may  be  shown,  sufficient  to 
repel  the  presumption  :  Miltenberger  v.  Parker,  17  Id.  254. 

In  Massachusetts,  no  change  has  taken  place  in  the  rule  that  the 
retention  of  possession  is  merely  evidence  of  fraud  for  the  jury : 
Ingall  v.  Herricky  108  Mass.  351  (1871),  where  a  number  of 
cases  are  cited. 

In  Maine,  it  is  the  province  of  the  court  to  say  what  is  delivery 
sufficient  to  constitute  a  good  sale :  Bethel  Steam  Mill  Co.  v.  Brovm 
et  al,  57  Me.  9 ;  Fairfield  Bridge  Co.  v.  Nye,  60  Id.  372 ;  Mosher 
V.  Smith,  67  Id.  172.  In  the  case  of  a  sale  by  a  husband  to  his 
wife,  although  no  actual  fraud  was  alleged,  it  was  held  that  there 
should  have  been  some  formal  delivery  to  evidence  the  change  of 
title  :  McKeey.  GarceloUj  60  Id.  165.  But  in  GooginsY.  Gilmore^ 
47  Id.  9,  the  lower  court  was  affirmed  in  its  refusal  to  enter  a  non- 
suit in  the  case  of  a  mortgage  of  perishable  property,  in  which  it 
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was  agreed  that  the  mortgagor  should  remain  in  possession,  and  it 
was  held  to  be  a  question  for  the  jury :  see  also  Emmons  v.  Brad- 
ley^ 56  Id.  333,  in  which  it  is  said,  quoting  from  the  opinion  in 
New  England  Ins.  Co,  v.  Chandler^  16  Mass.  279,  "  in  the  ease 
of  a  bill  of  sale  or  other  conveyance  of  property  apparently  abso- 
lute, proof  of  any  secret  trust  or  agreement  inconsistent  with  the 
tenor  of  the  agreement  [conveyance]  is  undoubtedly  evidence  of  a 
fraudulent  bargain  made  for  the  purpose  of  defeating  or  delaying 
creditors.  This  is  mentioned  in  Ttoynes  Case  as  one  of  the 
badges  of  fraud.  But  it  is  not  fraud  in  itself  or  conclusive  evi- 
dence of  fraud.'*  Conversely  a  sale  and  delivery  with  a  secret 
Etipulation  that  the  title  shall  not  vest  until  payment  of  the  pur- 
chase-money is  void  against  attaching  creditors  of  the  vendee : 
Boynton  v.  Libbey,  62  Me.  253. 

In  Michigan  it  has  been  frequently  held  and  asserted  that  the 
statute  changed  the  old  rule,  and  made  the  question  of  fraud  always 
one  for  the  jury :  Jackson  v.  Dean^  1  Doug.  519 ;  Bragg  v.  Jerome^ 
7  Mich.  145 ;  Gay  v.  Bidwell,  Id.  519.  But  in  Hatch  v.  Fowler^ 
28  Id.  205  (1873),  it  was  held  to  be  error  to  have  refused  to  charge 
the  jury  that  in  the  case  of  retention  of  possession,  "such  sale 
would  be  deemed  fraudulent  and  void  as  against  the  creditors,*' 
upon  the  ground  that,  by  this  rule,  the  jury  were  to  determine 
whether  sufficient  had  been  shown  to  rebut  such  a  presumption, 
and  that,  as  a  rule  of  evidence  for  the  jury^  it  held  good.  A 
chattel  mortgage  recorded  in  accordance  with  the  statute,  is  valid : 
People  V.  Bristol,  35  Mich.  28. 

The  Minnesota  Statutes  at  Large  692,  §  15,  provide  that  reten- 
tion of  possession  shall  be  deemed  fraudulent  and  void,  "  unless 
those  claiming  under  such  sale  or  assignment  make  it  appear  that 
the  same  was  made  in  good  faith  and  without  any  intent  to  hinder, 
delay  or  defraud  such  creditors  or  purchasers,*'  which  seems  to 
make  the  question  clearly  one  for  the  jury :  Blackman  v.  Wheaton^ 
13  Minn.  326  (1868). 

In  Mississippi,  Comstock  v.  Rayfordy  20  Miss.  369,  seems  to 
have  been  decided  upon  the  principle  that  retention  of  possession 
was  only  prima  facie  evidence  of  fraud,  and  the  onus  probandi  is 
thrown  upon  the  vendee :  Carter  v.  Graves,  6  IIow.  9,  and  Rankin 
v.  Holloway,  3  S.  &  M.  614.  In  the  case  of  public  forced  sales,  fraud 
is  purely  a  question  of  fact,  and  it  was  held  error,  in  such  a  case, 
to  instruct  the  jury  that  if  there  was  not  such  an  exclusive  pos- 
session by  the  vendee  the  sale  was  "  collusive  and  fraudulent,  *  *  * 
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unless  satisfactorily  explained :"  Garland  v.  Chambers,  11  S.  &  M. 
337,  and  Eunng  v.  Cargill,  13  Id.  79.  Recording  a  mortgage  is 
equivalent  to  an  actual  delivery :  Hundley  v.  Bucknery  6  Id.  70. 
But  retention  of  possession  is  not  per  se  fraudulent :  Hilliard  v. 
Cagle,  46  Miss.  309.  Nor  is  a  conditional  sale :  Ketchum  ^  Cumr 
mias  V.  Brennan,  53  Id.  594. 

New  York.  In  New  York  the  current  of  the  later  cases  in  the 
Court  of  Appeals  seems  to  have  been  pretty  definitely  settled  in 
the  course  given  to  it  by  Hanford  v.  Artcher,  4  Hill  272,  by  the 
old  Court  of  Errors ;  and  ev^n  the  Supreme  Court,  with  whom  the 
disagreement  was  at  first  so  great  after  the  passage  of  the  Revised 
Statutes  in  1830,  seems  to  have  acquiesced  in  the  rule,  that  although 
retention  of  possession  is  presumptive  evidence  of  fraud,  it  is  never- 
theless a  question  for  the  jury,  and  not  the  judge,  to  decide.  In 
Mathews  v.  Poultney,  83  Barb.  127  (1860),  the  facts,  as  found  by 
the  judge  before  whom  an  action  to  set  aside  an  assignment  was 
tried  at  special  term,  were  that  the  assignor  of  the  stock,  &c.,  of  a 
grocery  store  was  allowed  to  remain  in  possession ;  that  he  con- 
ducted the  business  for  the  assignee,  without  any  compensation ; 
that  the  sign  over  the  store  remained  as  before  in  the  name  of  the 
assignee,  and  that  there  were  various  other  circumstances,  which, 
unexplained,  would  have  been  conclusive  evidence  of  fraud ;  but, 
upon  the  weight  of  all  the  evidence,  "the  justice  was  unable  to 
discover  any  actual  fraud."  On  appeal  to  the  Supreme  Court,  the 
court  say  :  "  Taking  possession  of  the  assigned  property,  an  actual 
and  continued  change  of  the  possession  and  all  analogous  facts,  are 
but  facts,  the  absence  of  which  shows  or  tends  to  show  a  fraudulent 
intent  in  the  making  of  the  assignment  And  the  evidence  as  to 
such  facts,  like  that  which  may  be  ofiFered  as  to  facts  prior  to,  and 
immediately  connected  with,  the  making  of  the  assignment,  is  left 
for  both  its  credibility  and  its  weight  to  the  tribunal  (whether  judge 
or  jury)  which  tries  the  questions  of  fact;"  cited  approvingly  in 
JtUiand  v.  Rathbone,  89  Barb.  102.  In  the  Superior  Court,  in 
Stewart  v.  Slater^  6  Duer  83,  "the  paramount  and  controlling 
authority"  o{  Hanford  v.  Artcher,  was  adverted  to.  Vide  Cham" 
plin  v.  Johnson,  39  Barb.  608 ;  Johnson  v.  Curtis,  42  Id.  588, 
and  Spicer  v.  Waters,  65  Id.  233  (1866).  And  the  Court  of  Ap- 
peals, although  originally  not  decidedly  aflBrming  Hard  v.  Anfrot- 
cher,  follows  the  same  line  of  authority,  and  regards  the  intent  as 
the  only  real  ground  for  holding  retention  of  possession  to  be  fraud. 
Ball  Y^LoomiSy  29  N.  Y.  415  (1864) :  "  Such  facts  are  presump- 


Digitized  by 


Google 


150  SALES  AND  CONVEYANCES 

tive  evidence  of  fraud  and  conclusive,  unless  rebutted  by  affirmative 
evidence  of  good  faith  and  the  absence  of  an  intent  to  defraud.'* 

MitcheU  v.  West,  65  N.  Y.  107  (1873),  was  an  action  for  the 
alleged  conversion  of  personal  property.  The  property  was  left 
after  the  sale  in  the  vendor's  possession  and  was  levied  upon  by  vir- 
tue of  a  writ  of  exeevtioa  against  the  vendor  by  the  defendant. 
Upon  the  trial  the  court  was  asked  to  charge  that  it  was  the  duty 
of  the  vendee  (the  plaintiflf )  to  give  some  reason,  which  the  court 
could  approve,  for  his  allowing  the  goods  to  remain  in  the  vendor's 
possession,  which  the  court  refused.  On  appeal,  Rapallo,  J., 
said,  ''  The  principal  point  urged  on  the  part  of  the  appellant  is, 
that  in  addition  to  proof  that  the  sale  of  the  chattels  was  bona  fidcy 
and  that  there  was  no  intent  to  defraud  the  creditors  of  the  vendor, 
it  was  necessary  to  show  some  valid  excuse  or  reason  for  leaving 
the  property  in  his  possession  ;  or  stated  in  another  form,  that  the 
absence  of  intent  to  defraud  creditors  cannot  be  established  without 
showing  a  good  reason  for  the  want  of  change  of  possession.  We 
regard  this  point  as  settled  by  the  decision  of  the  Court  of  Errors  in 
Hanfordy.  ArtcheVyA  Hill  271.*'  To  the  same  effect  see  Mai/ 
V.  Walter,  66  N.  Y.  8,  and  Tihon  v.  Terwilliger,  Id.  273.  In 
May  V.  Walter,  indeed,  the  case  was  referred  back  to  the  jury, 
overruling  the  charge  of  the  court  below,  that  evidence  of  a  fair 
price  having  been  paid  was  sufficient  to  establish  the  bona  fides. 

New  Jersey  seems  to  have  been  singularly  free  from  cases  involv- 
ing this  point  since  1866,  but  Runyon  v.  QroshoUy  cited  in  the 
note  to  Twyne*s  Case,  is  re-affirmed  in  Parr  v.  Brady^  8  Vroom 
(37  N.  J.)  201.  After  referring  to  bona  fide  purchasers  as  affected 
by  chattel  mortgages,  Bedle,  J.,  says,  ''In  favor  of  the  latter," 
(6oiwi  fide  purchasers)  "  the  only  judicial  question  has  been 
whether,  if  there  is  no  change  in  the  possession  of  the  property, 
that  fact  is  to  be  considered  as  prima  facie  evidence  of  fraud.  That, 
however,  is  only  a  matter  of  evidence,  and  does  not  affect  the  va- 
lidity of  the  instrument  if  there  is  no  fraud.  The  possession  can 
always  be  explained.  Assuming  our  common-law  rule  to  be  as  held 
in  Runyon  v.  Oroshon,  1  Beasley  87,  the  New  Jersey  Statute  of 
Frauds  provides  for  the  recording  of  chattel  mortgages  'unac- 
companied by  immediate  delivery  and  actual  and  continued  change  of 
possession,'  and  makes  void  as  against  creditors  those  not  recorded. 

North  Carolina  still  belongs  to  this  class,  as  the  rule  was  origin- 
ally laid  down  in  Rea  v.  Alexander^  5  Ired.  644.  At  least  no 
subsequent  case  seems  to  have  overruled  or  doubted  it. 
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In  Ohio,  Collins  ^  McElroy  v.  Myers^  16  Ohio  547,  cited  in  the 
note  to  Ttpynes  Case^  to  hold  "that  a  continuance  of  possession, 
with  a  power  of  disposition  and  sale  on  the  part  of  the  mortgagor, 
either  expressed  or  implied,  is  necessarily  fraudulent  and  void  as 
against  creditors,  as  such  a  mortgage  is  no  security  to  the  mortgagor 
and  of  no  effect  but  to  wardoff  other  creditors,'*  has  been  explained 
in  Klevne^  Segger  ^  Co.  v.  Katze.berger  ^  Co,^  20  Id.  110,  to 
mean  that  it  is  the  power  of  disposition  retained  by  the  mortgagor 
"/or  the  mortgagor  8  own  benefit^'  and  where  "the  power  of  sale  is 
such  as  to  leave  in  the  mortgagor  a  dominion  over  the  property,  in- 
consistent with  the  alleged  lien  of  the  mortgage  that  the  latter  has 
been  heldjE>er  9e  fraudulent  and  void."  But  where  the  mortgagor 
merely  acts  as  agent  for  the  mortgagee  it  is  for  the  jury  to  determine 
the  bona  fides  of  such  an  arrangement:  lb.  Nor  will  the  acquies- 
cence by  the  mortgagee  in  a  subsequent  sale  of  the  mortgaged  pro- 
perty render  the  mortgage  void,  unless  at  the  time  the  mortgage 
was  given  such  an  understanding  existed  :  Clark  v.  Morris^  2  Am. 
Law  Record  364. , 

In  Rhode  Island  it  was  held  not  to  be  error  to  instruct  the  jury 
that  a  bill  of  sale  of  a  farm  and  utensils  made  by  an  insolvent  to  a 
relative,  where  possession  was  retained  by  the  vendor  and  his  family, 
was  prima  facie  evidence  of  fraud.  In  the  opinion  in  the  Supreme 
Court,  Bullock,  J.,  said  that  there  could  be  no  doubt  that  the  facts 
as  above  stated  "when  proved,  tend  to  show  such  sale  merely  color- 
able, not  conclusive  of  course,  but  circumstances  proper  for  the 
jury  to  weigh,  and  from  which,  in  the  absence  of  explanatory  evi- 
dence, they  may  infer  that  such  sale  is  in  fact  fraudulent:"  Sarle 
Arnold^  7  R.  I.  582 ;  certainly  not  a  very  harsh  rule  of  evidence 
when  the  circumstances  of  that  case  are  considered. 

In  Texas,  Ogden,  P.  J,,  said  [Thornton  v.  Smith,  39  Tex.  544): 
"If  it  be  admitted  that  the  assignor  retained  possession  or  concur- 
rent possession  with  one  of  the  assignees,  still  this  would  be  at  most 
only  a  badge  of  fraud,  susceptible  of  explanation,  and  which  we 
'  think  was  fully  explained  by  the  testimony  in  harmony  with  the 
claim  of  a  boTia  fide  transaction." 

Wisconsin.  The  statute  of  this  state  has  been  pretty  strictly 
enforced,  by  requiring  such  an  "  actual"  change  of  possession  as 
the  statute  contemplates,  in  order  to  rebut  the  presumption  of 
fraud.  It  means  such  a  change,  thai,  the  vendor  ceases  to  possess 
the  goods  in  any  capacity  whatever :  Chant  v.  Lewis,  14  Wis.  187. 
In  Osen  v.  Sherman,  27  Wis.  505  (1871),  Lyon,  J.,  said,  "The 
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portions  of  the  general  charge  to  which  exceptions  were  taken,  are 
to  the  effect  that,  if,  after  the  sale  by  Lang  to  the  plaintiff,  they 
held  possession  of  the  property  conjointly,  or  if  Lang  continued 
in  possession  thereof  as  the  agent  of  the  plaintiff,  or  if  the  plain- 
tiff permitted  Lang  to  remain  in  possession  thereof  and  control 
the  business,  the  presumption  of  fraud  atta<;hed,  and  the  burden 
was  upon  the  plaintiff  to  remove  such  presumptioti  by  evidence. 
We  think  that  the  circuit  judge  stated  the  law  in  that  behalf 
correctly  to  the  jury ;  for  how  can  it  be  said  that  there  is  '  an 
actual  and  continued  change  of  possession'  from  the  vendor  to 
the  purchaser  of  the  thing  sold,  if  such  vendor  still  has  dominion 
over  it,  either  conjointly  with  the  purchaser,  or  as  his  agent,  or  the 
manager  of  his  business  ?  We  find  no  error  in  the  charge  of  the 
court." 

But  "  there  may  undoubtedly  be  an  honest  sale,  and  the  vendor 
left  in  possession  in  good  faith  as  the  vendee's  agent.  But  it  looks 
so  much  the  other  way,  on  the  face  of  it,  without  explanation,  that 
the  statute  makes  the  mere  fact  of  the  continued  possession  of  the 
vendor  presumptive  evidence  of  fraud,  and  conclusive,  unless  the 
purchaser  shows,  by  satisfactory  evidence,  that  there  was  really  no 
intent  to  defraud,  that  burden  being  thrown  upon  him."  Paine,  J., 
in  Crrant  v.  Lewis, 

Nearly  all  of  the  decisions  upon  the  question  in  which  it  has 
been  theoretically  discussed  in  the  Supreme  Court  have  arisen  on 
appeal  from  the  Circuit  Court  of  the  District  of  Columbia;  and 
where  this  has  not  been  the  case,  under  these  last  decisions  of  the 
United  States  Supreme  Court,  the  laws  of  the  respective  states 
were  held  to  govern.  Allen  v.  Massey^  16  Wall.  351,  an  appeal 
from  the  Circuit  Court  of  Missouri,  was  a  case  in  which  the  parties 
to  the  transaction  lived  in  the  same  house.  A  sale  of  household 
furniture  was  made  by  one  to  the  other,  both  using  the  ftirniture 
alike,  and  exactly  as  before.  The  assignee  in  bankruptcy  of  the 
vendor  having  filed  a  bill  to  have  the  sale  annulled,  the  District 
Court  of  Missouri  rendered  a  decree  to  that  effect ;  this  decree  was 
affirmed  by  the  Circuit  Court  and  the  defendants  appealed.  Mr. 
Justice  Field,  delivering  the  opinion,  said :  "  The  sale  was  within 
the  terms  of  the  statute  fraudulent  and  void  as  against  Downing's 
creditors.  *  *  *  In  the  case  of  Claflin  v.  Rosenberg^  42  Mo. 
439,  where  the  vender  had  become  clerk  of  the  purchaser,  the 
Supreme  Court  of  Missouri  held  that  the  possession  which  the 
purchaser  was  required  to  take  of  the  property  sold,  in  order  to 
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render  the  sale  valid  under  the  statute  muse  be  open,  notorious 
and  unequivocal,  *  ♦  *  The  statute  being  a  local  one,  apply- 
ing only  to  sales  in  Missouri,  the  court  will  follow  the  con- 
struction given  to  it  by  the  highest  court  of  the  state."  And 
in  Robinson  v.  Elliott^  22  Wall.  513,  where  the  question  arose  under 
a  chattel  mortgage  in  Indiana,  and  the  statute  of  the  state  was 
relied  on,  the  court  took  great  pains  to  ascertain  the  construction 
of  the  statute  in  that  state,  and  Mr.  Justice  Davis  says,  in  the 
opinion,  "  Although  we  have  been  unable  to  find  any  case  from 
Indiana  of  similar  facts  with  the  one  at  bar,  yet  the  decision  in 
the  New  Albany  In8urar(<;e  Co.  v.  WilcoxBon^  21  Ind.  855,  would 
seem  to  imply,  that  when  such  a  case  did  arise,  it  would  be  decided 
in  accordance  with  the  views  we  have  presented,"  and  the  court  in 
its  judgment,  was  governed  by  the  tendency  of  the  state  court. 

N.  D.  M. 


RECENT  AMERICAN    DECISIONS. 

Supreme  Court  of  Vermont, 

STATE  r.  TATRO. 

The  application  of  the  common  law  rule,  that  a  criminal  offence  is  neither  excused 
nor  mitigated  by  the  Yoluntarv  intoxication  of  the  person  who  commits  it,  in  trials 
for  murder,  is  not  affected  by  No.  44,  Acts  of  1869,  making  degrees  of  murder. 

Thus,  where  it  appears  on  trial  for  mnrder  that  the  murder  was  done  by  some 
kind  of  wilful,  deliberate,  and  premeditated  killing  other  than  by  means  of  poison 
or  by  lying  in  wait,  the  degree  of  the  offence  is  not  lessened  by  proof  that  at  the 
time  it  was  committed  the  respondent  was  intoxicated,  any  more  than  it  would 
be  if  it  had  been  perpetrated  by  means  of  poison  or  by  lying  in  wait. 

Indictment  for  the  murder  of  Alice  Butler,  on  the  evening  of 
June  2d  1876.  At  about  7  o'clock  in  the  evening  of  the  day  of 
the  alleged  murder,  Charles  Butler,  the  husband  of  the  murdered 
woman,  left  his  house  to  go  to  a  neighboring  village,  leaving  behind 
the  respondent,  who  was  then  at  work  for  him,  as  he  had  been  at 
intervals  for  two  or  three  years  before  that  time.  On  entering  his 
house  on  his  return  at  about  9  o'clock,  he  found  the  dead  body  of 
his  wife  lying  on  the  floor,  with  marks  of  blows  from  some  heavy 
instrument  on  the  head. 

The  evidence  on  the  part  of  the  respondent  tended  to  show  that 
at  the  time  of  the  alleged  murder,  the  respondent  was  laboring 
under  delirium  tremens,  acute  mania,  or  some  form  of  delirium 
resulting  from  excessive  use  of  alcoholic  drink,  whereby  he  was 
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rendered  incapable  of  premeditating,  or  forming  a  design;  and 
expert  testimony  was  introduced  as  to  the  nature  and  effects  of 
deHriom  tremens. 

The  respondent  requested  the  court  to  charge  that  if  at  the  time 
of  the  commission  of  the  act  in  question,  the  respondent  was  so 
far  under  the  influence  of  intoxicating  liquor  as  to  be  in  a  condi- 
tion bordering  on  delirium  tremens,  and  was  unable  to  premeditate 
or  form  a  design,  malice  could  not  be  implied  from  the  use  of  the 
deadly  weapon  with  which  the  act  was  committed ;  that  if  he  was 
so  intoxicated  as  to  be  possessed  of  a  mania,  and  was  unable  to 
deliberate  or  form  an  intent,  then  the  act  would  be  excusable  homi- 
cide, or  manslaughter  at  the  most;  and  that  malice  could  not  be 
implied  from  the  use  of  a  deadly  weapon,  unless  it  was  used  with 
deliberation  and  not  in  the  heat  of  passion. 

The  court  charged  that  under  the  act  of  1869,  all  murder  per- 
petrated by  means  of  poison  or  by  lying  in  wait,  or  by  any  other 
kind  of  wilful,  deliberate,  and  premeditated  killing,  &c.,  should 
be  deemed  murder  in  the  first  degree,  and  charged  appropriately 
as  to  what  under  that  act  constituted  other  degrees  of  murder. 
The  court  also  charged  that  an  insane  person  was  not  punishable 
for  his  criminal  aets ;  that  insanity  consisted  in  the  incapacity  to 
distinguish  between  right  and  wrong  as  to  the  act  charged,  and  that 
in  the  eye  of  the  law  a  person  in  the  paroxysms  of  delirium  tremens 
was  insane.  The  court  then  called  attention  to  the  expert  testimony 
upon  the  subject  of  that  disease.  Upon  the  question  of  intoxica- 
tion as  an  excuse,  the  court  charged  as  follows: 

**The  voluntary  intoxication  of  one  who  without  provocation 
commits  a  homicide,  although  amounting  to  a  frenzy,  that  is, 
although  the  intoxication  amounts  to  a  frenzy,  does  not  excuse  him 
from  the  same  construction  of  his  conduct,  and  the  same  legal  infer- 
ences upon  the  question  of  premeditation  and  intent,  as  affecting 
the  grade  of  his  crime,  which  are  applicable  to  a  person  entirely 
sober.  *  *  *  I  don't  want  to  be  misunderstood  about  this,  and 
shall  therefore  repeat  what  I  consider  to  be  the  law  upon  this 
point,  that  is,  that  if  a  party  gets  so  intoxicated  that  he  is  crazy 
drunk,  that  it  amounts  to  a  frenzy,  so  that  he  does  not  know  what 
he  is  doing,  and  if  in  such  a  condition  he  should  commit  a  crime, 
which,  if  committed  by  a  sober  man  would  be  murder,  it  is  equally 
murder  in  the  man  that  is  thus  drunk." 

Verdict,  guilty  of  murder  in  the  first  degree. 
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a.  A.  Ballard,  WUlard  Farringtony  and  F.  W.  McGettricky 
for  the  respondent. — The  charge  upon  the  question  of  intoxication 
was  to  the  effect  that  the  jury  had  no  right  to  consider  or  weigh  it 
in  determining  the  degree  of  the  crime ;  that  a  man  who  became 
voluntarily  intoxicated,  so  that  he  did  not  know  what  he  was  doing, 
was  not  allowed  to  have  that  fact  affect  the  grade  of  his  crime, 
although  he  could  not  know,  deliberate,  or  meditate  upon  the  act 
before  committing  it.  That  was  erroneous.  State  v.  Johnsoity 
40  Conn.  136 ;  People  v.  Doyelly  48  Cal.  85 ;  JoneB  v.  Common- 
wealthy  75  Penna.  St  403 ;  1  Am.  Crim.  Law,  s.  41 ;  3  Greenl. 
Ev.,  s.  148 ;  15  Am.  Law  Reg.  505.  The  court  having  charged 
that  there  was  no  express  malice,  the  respondent  could  not  be  con- 
victed of  murder  in  the  first  degree.  State  v.  Johnsoriy  40  Conn. 
136 ;  s.  c.  41  Conn.  584. 

ff.  B.  Start,  state's  attorney,  and  H.  S.  Royce,  for  the  state. — 
The  charge  upon  the  subject  of  the  effect  of  the  intoxication  of 
the  respondent  was  correct :  The  People  v.  Boffers,  18  N.  Y.  9, 
27,  and  cases  there  cited ;  1  Am  Crim.  Law,  ss.  38,  41 ;  Smith 
V.  Wilcox,  47  Vt.  537 ;  2  Greenl.  Ev.  374. 

The  opinion  of  the  court  was  delivered  by 

Bebfielb,  J. — [After  noticing  some  points  as  to  the  jurors  and 
the  evidence,  not  of  general  interest.]  The  more  important  ques- 
tion arises  upon  the  charge  of  the  court  upon  the  effect  of  intoxi- 
cation upon  the  grade  of  the  offence.  The  court  charged  the 
jury  that  voluntary  intoxication  could  neither  excuse  nor  miti- 
gate the  offence.  There  is,  perhaps,  no  principle  or  maxim  of  the 
common  law  of  England  more  uniformly  adhered  to  than  that 
voluntary  drunkenness  does  not  excuse  or  palliate  crime.  Lord 
CoKB,  in  his  Institutes,  declares  that  ^^  whatever  hurt  or  ill  he 
doeth,  his  drunkenness  doth  aggravate  it:'*  3  Thomas's  Coke 
Lit.  46.  And  in  his  reports,  Beverley's  Case,  4  Coke  123  b, 
125  a,  he  says:  ^^  Although  he  that  is  drunk  is  for  the  time  non 
compos  mentis,  yet  his  drunkenness  does  not  extenuate  his  act, 
or  offence,  nor  turn  to  his  avail."  And  Sir  Matthew  Hale, 
eminent  alike  for  his  humanity  and  learning,  says  of  drunken- 
ness, which  he  calls  dementia  affectata:  "This  vice  doth  de- 
prive men  of  the  use  of  reason,  and  puts  many  men  in  a  perfect 
but  temporary  frenzy ;  *  *  but  by  the  laws  of  England,  such  a 
person  shall  have  no  privileges  by  his  voluntary  contracted  mad- 
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ness,  but  shall  have  the  same  judgment  as  if  he  were  in  his  riglit 
senses.'*  And  Lord  Bacon,  in  his  "Maxims  of  the  Law,"  (Rule 
5),  in  that  comprehensive  language  which  clearly  defines  and  gives 
the  reasons  for  the  rule  of  law,  thus  asserts  the  doctrine:  *'lf  a 
madman  commit  a  felony,  he  shall  not  lose  his  life  for  it,  because 
his  infirmity  came  by  act  of  God ;  but  if  a  drunken  man  commit  a 
felony,  he  shall  not  be  excused,  because  the  imperfection  came  by 
his  own  default."  In  Burrow's  Case,  Lewin  75,  a.  d.  1823,  Hol- 
KOYD,  J.,  thus  defines  the  rule :  "  It  is  a  maxim  in  the  law  that  if 
a  man  gets  himself  intoxicated  he  is  answerable  to  the  conse- 
quences, and  is  not  excusable  on  account  of  any  crime  he  may  com- 
mit when  infuriated  by  liquor,  provided  he  was  previously  in  a  fit 
state  of  reason  to  know  right  from  wrong."  And  the  cases  of  Hex 
Y.Chridley  and  Rex  v.  Menkin,  7  C.  &  P.  297,  show  the  uniformity 
of  this  rule  in  the  courts  of  England.  In  the  case  of  The  People 
V.  Rogers,  18  N.  Y.  9,  the  Supreme  Court  had  reversed  the  convic* 
tion  of  Rogers  on  the  ground  that  the  court  had  excluded  the  evi- 
dence of  the  respondent's  drunkenness,  as  affecting  the  criminal 
intent  But  the  case  was,  by  writ  of  error,  carried  to  the  Court  of 
Appeals,  and  the  whole  law  upon  that  subject  was  reviewed  and 
canvassed  with  great  learning  and  ability  by  Chief  Justice  Denio 
and  Harris,  J.  Harris,  J.,  says:  "The  Supreme  Court  seem 
to  have  understood  that  in  all  cases  where  without  it  the  law  would 
impute  to  the  act  a  criminal  intent,  drunkenness  may  be  available 
to  disprove  such  intent.  I  am  not  aware  that  such  a  doctrine  has 
before  been  asserted.  It  is  certainly  not  sound.  The  adjudications 
upon  the  subject,  both  in  England  and  this  country,  are  numerous, 
and  characterized  by  a  singular  uniformity  of  language  and  doc- 
trine. They  all  agree  that  where  the  act  of  killing  is  unequivocal 
and  unprovoked,  the  fact  that  it  was  committed  while  the  perpetra- 
tor was  intoxicated  cannot  be  allowed  to  affect  the  legal  character 
of  the  crime."  But  it  is  insisted  that  under  the  statute  which 
makes  ^^  degrees''  of  murder,  drunkenness  qualifies  and  mitigates 
the  higher  offence.  The  statute  declares  that  ''all  murder  which 
shall  be  perpetrated  by  m^ans  of  poison,  or  by  lying  in  wait,  or 
any  other  kind  of  deliberate  and  premeditated  killing,  *  *  shall 
be  deemed  murder  in  the  first  degree."  The  same  or  similar  statute 
has  been  enacted  in  most  of  the  states.  And  many  courts  have 
allowed  drunkenness  to  be  shown  in  mitigation  of  the  higher  of- 
fence.    In  the  case  of  State  v.  Jackson,  40  Conn.  136,  the  court 
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held  that  intoxication,  as  tending  to  show  that  the  prisoner  was 
incapable  of  deliberation^  might  be  given  in  evidence.  Chief  Justice 
Seymour  dissented,  and  Foster,  J.,  who  tried  the  case  below,  did 
not  sit,  so  that  the  four  judges  constituting  the  court  were,  in  fact, 
equally  divided.  The  same  case  came  before  that  court  again  in  41 
Conn.  584,  and  the  opinion  was  delivered  by  the  same  judge.  The 
court  were  hard  pressed  with  the  former  opinion  in  the  same  case, 
and  that  it  had  taken  a  departure  from  the  common  law.  But  the 
court  repelled  the  intimation,  and  declared  that  "  we  have  enun- 
ciated no  such  doctrine,''  but  "held  on  a  trial  for  murder  in  first 
degree,  which  under  our  statute  requires  actual  express  malice^  the 
jury  might  and  should  take  into  consideration  the  fact  of  intoxica- 
tion, as  tending  to  show  that  such  malice  did  not  exist."  And,  in 
the  same  opinion,  the  judge  says:  "Malice  may  be  implied  from 
the  circumstances  of  the  homicide.  If  a  drunken  man  take  the  life 
of  another,  unaccompanied  with  circumstances  of  provocation  or 
justification,  the  jury  will  be  warranted  in  finding  the  existence  of 
malice,  though  no  express  malice  is  proved.  Intoxication,  which  is 
itself  a  crime  against  society,  combines  with  the  act  of  killing,  and 
the  evil  intent  to  take  life  which  necessarily  accompanies  it,  and  all 
together  afford  sufficient  grounds  for  implying  malice.  Intoxica- 
tion, therefore,  so  far  from  disproving  malice,  is  itself  a  circum- 
stance from  which  malice  may  be  implied.  We  wish,  therefore,  to 
reiterate  the  doctrine  emphatically,  that  drunkenness  is  no  excuse 
for  crime  and  we  trust  it  will  be  a  long  time  before  the  contrary 
doctrine,  which  will  be  so  convenient  to  criminals  and  evil-disposed 
persons,  will  receive  the  sanction  of  this  court."  This  reasoning 
seems  to  us  both  illogical  and  incongruous.  To  constitute  murder 
of  the  first  degree,  the  act  must,  indeed,  be  done  with  malice  afore- 
thought. And  that  malice  must  be  actual^  not  constructive.  At  com- 
mon law,  if  the  accused  shoot  his  neighbor's  fowls,  and  by  accident 
kill  the  owner,  he  is  guilty  of  murder,  yet  he  did  not  intend  to 
murder  but  to  steal.  Such  cases  are  excluded  by  the  statute  from 
the  definition  of  murder  in  the  first  degree.  But  "where  the  act 
is  committed  deliberately,  with  a  deadly  weapon,  and  is  likely  to  be 
attended  with  dangerous  consequences,  the  malice  requisite  to  mur- 
der will  be  presumed ;  for  the  law  infers  that  the  natural  and  proba- 
ble effect  of  any  act  deliberately  done  was  intended  by  its  actor :" 
2  Am.  Crim.  Law,  s.  944.  "  And  intent  for  an  instant  before  the 
blow,  is  sufficient  to  constitute  malice:"  Id.  948.     It  will  bead- 
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mitted  that  if  the  respondent 'had  killed  his  victim  "by  poison,  or 
lying  in  wait,"  the  act  would  have  been  murder  in  the  first  degree, 
and  the  fact  that  he  was  intoxicated  could  not  have  been  admitted 
to  excuse  or  palliate  the  crime.  Yet  it  is  claimed  that  if  the  cir- 
cumstances show  that  the  murder  was  deliberately  planned,  and  ex- 
ecuted with  fiendish  barbarity  and  malice,  drunkenness  may  come 
in  to  palliate  the  crime. 

This,  we  think,  is  making  a  distinction  without  a  difference. 
Chief  Justice  Hornblower,  1  Am.  Crim.  Law,  s.  1108,  speaking 
of  the  New  Jersey  statute,  which  is  like  ours,  says :  "  This  statute 
in  my  opinion,  does  not  alter  the  law  of  murder  in  the  least  respect. 
What  was  murder  before  its  passage  is  murder  now — what  is  mur- 
der now  was  murder  before  that  statute  was  passed.  It  has  only 
changed  the  punishment  of  the  murderer  in  certain  cases:  or 
rather,  it  prescribes  that,  in  certain  specified  modes  of  committing 
murder,  the  punishment  shall  be  death,  and  in  all  other  kinds  of 
murder  the  convict  shall  be  punished  by  imprisonment" 

The  evidence,  so  far  as  detailed  in  this  case,  if  believed,  shows  a 
murder  most  fiendish  and  shocking.  He  destroyed  the  last  resist- 
ing vitality  of  this  woman,  struggling  for  her  life,  with  an  axe, 
which  shows  malice  and  malignity  of  purpose.  The  language  of 
Chief  Justice  McKean,  while  discussing  a  like  statute  in  Pennsyl- 
vania, and  in  a  case  quite  similar  to  this,  is  fitting  and  sensible. 
He  says:  "It  has  been  objected  that  the  amendment  of  our  penal 
code  renders  premeditation  an  indisputable  ingredient  to  constitute 
murder  in  the  first  degree.  But  still  it  must  be  allowed  that  the 
intention  remains,  as  much  as  ever,  the  true  criterion  of  crime, 
in  law  as  well  as  in  ethics ;  and  the  intention  of  the  party  can  only 
be  collected  from  his  words  and  actions.  *  *  But  let  it  be  sup- 
posed that  a  man  without  uttering  a  word  should  strike  another  on 
the  head  with  an  axe,  it  must  on  every  principle  by  which  we 
can  judge  of  human  actions,  be  deemed  a  premeditated  violence :" 
Respvhlica  v.  Mulatto  Bob,  4  Dall.  145.  The  statute  has  in  no 
degree  altered  the  common-law  definition  of  murder.  Bui  the  killing 
a  human  being  by  poison,  or  lying  in  wait,  or  by  purposely  using  a 
deadly  weapon  to  that  end,  is  murder  in  the  first  degree ;  and  the 
purpose  and  intent  to  kill  must  be  determined  by  the  circumstances 
of  the  case;  for  the  murderer  takes  with  him  no  witnesses,  and 
does  not  often  avow  his  purpose. 

Where  the  requisite  proof  is  adduced  to  show  a  wicked,  inten- 
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tional  mnrder,  he  is  not  permitted  to  show  a  voluntaiy  and  tempo- 
rary intoxication  in  extenuation  of  his  crime. 
The  respondent  takes  nothing  by  his  exceptions. 


Some  confusion  teems  to  exist  as  to 
tbe  proper  effect  of  intoxication  in  crim- 
inal prosecutions.  On  the  one  hand,  it 
is  oflen  said  to  be  an  aggraration  rather 
than  an  excuse  for  crimes.  Biackstone's 
familia^  language  is,  that  as  to  **  artifi- 
cial, ToluBtarily  contracted  madness  by 
drunkenness  or  intoxication,  whidi,  de- 
priving men  of  their  reason,  puts  them 
in  a  temporary  phrensy  ;  our  law^  looks 
open  this  as  an  aggravation  of  the  offence, 
rather  than  as  an  excuse  for  any  crimi- 
nal misbeharior:  4  Bl.  Com%  p.  25. 
Lord  CoKB,  also,  used  similar  language: 
4  Ck>.  125,  a ;  3  Thomas  Coke  46. 

But  obyiously  this  can  not  be  true. 
Simple  larceny  is  only  simple  larceny, 
howerer  intoxicated  the  thief ;  a  com- 
mon assault  and  battery  does  not  be- 
come an  "  aggravated  assault,"  nor 
manslaughter  increase  to  murder,  by  the 
fact  that  the  perpetrator  was  under  the 
influence  of  intoxicating  liquors,  though 
Yolantarily  taken.  It  is  quite  errone- 
oof ,  therefore,  to  use  such  language  to 
» jury  as  it  is  rery  likely  to  mislead, 
mad  may  be  sufficient  to  set  aside  a  ver- 
dict. See  Ferrell  v.  The  State,  43  Tex. 
507  (1875)  ;  McLUyre  v.  The  People, 
9f^  ni.  514. 

On  the  other  hand,  it  is  frequently 
declared  that  drunkenness  is  never  an 
excuse  for,  or  even  an  extenuation  of  a 
crime.  In  one  sense,  that  is  undoubt- 
edly true.  If  the  crime  has  been  in 
fact  committed,  if  a  defendant  has 
deliberately  and  with  malice  afore- 
Uioaght  committed  a  homicide,  it  is  no 
excuse  or  extenuation  that  he  was  at 
the  moment  of  its  commission,  deeply 
iatoxioated.  He  might  have  become  so 
simply  to  nerre  himself  for  the  act,  or 
his  act  might  be  wilful  and  malicious 
although  be  was  intoxicated ;  and  his 
conditioa  would  not  even  reduce  the 
crime  to  manslaughter  or  to    murder 


in    the  second  degree  :    Cofnmonwealtk 
V.  HawktM,   3  Gray  466   (1855). 

If  he  has  intentionally  committed  an 
assault  and  battery,  the  fact  that  he  was 
intoxicated  cannot  of  itself  excuse  or 
extenuate  his  act.  What  would  be  mur- 
der in  a  sober  man  is  not  reduced  to 
manslaughter  merely  because  the  per- 
petrator was  then  intoxicated,  even 
though  such  condition  was  not  produced 
for  the  purpose  of  committing  the  crime. 

Some  countenance  was  given  to  such 
a  view  in  StHtth  v.  7%e  Commonwealth,  I 
Duv.  220 ;  and  Bleinn  v.  The  Common- 
wealth, 7  Bush  820,  but  the  error  was 
afterwards  discovered  and  corrected  by 
the  same  court  in  Shannahan  v.  The 
Commomoealth,  8  Bush  463  (1871). 

And  such  is  the  well -established  and 
only  safe  rule  of  law  ;  People  v.  Rogers, 
18  N.  y.  1  ;  State  v.  Turner,  Wright 
30 ;  State  v.  John,  8  Ired.  380 :  Com- 
wall  V.  The  State,  Mart.  &  Yerg.  147  ; 
Pirtle  V.  The  State,  9  Hnmph.  663; 
U.  S,  V.  Clark,  2  Cranrh  C.  C.  158; 
U.  S,  V.  McGlue,  1  Curtis  C.  C.  1  ; 
Carter  v.  The  State,  12  Tex.  500. 

But  between  these  two  extremes  there 
is  a  broad  middle  ground,  where  the 
fact  of  drunkenness  may  be  entitled  to 
weight,  not  as  an  excuse  for  the  crime, 
nor  even  as  an  extenuation,  but  as  tend- 
ing to  show  that  in  fact  no  crime,  or  not 
the  particular  crime  charged,  was  ever 
committed. 

Whenever  the  existence  of  some  par- 
ticular   intent,   motire   or    knowledge 
mast  be  actually  and  expressly  proved 
by  the  evidence,  and  is  not  necessarily 
inferred   from    the   fact  itself,  then  the 
question  of  ability  to  form  such  intent, 
cherish   such    motive,  or  possess    such 
knowledge,  is  important ;    and   if  such 
inability  was  owing  to  intoxication,  it 
should  have  the  same  effect  as  if  due  to 
any  otier  excuse,  no  more,  no    less 
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Ferrell  r.  ThQ  State^  43  Tex.  508 
(1875). 

Thus,  in  a  prosecation  for  passing 
counterfeit  money,  the  knowledge  of  the 
character  of  the  coin  is  an  essential  fact 
to  establish  by  evidsnce.  The  defendant 
may  therefore  always  show  he  was  so 
intoxicated  at  the  time  he  could  not  dis- 
criminate between  genuine  and  spurious 
money  ;  this  evidence  might  not  be  con- 
dusive,  for  it  might  be  shown  in  reply 
that  he  had  made  or  procured  the  money 
for  an  unlawful  purpose  when  sober, 
but  unless  controlled  by  some  other 
evidence,  the  fact  of  such  intoxication, 
if  fully  established,  might  be  a  complete 
defence  :  Pigman  v.  The  State,  14  Ohio 
655  (1846),  where  the  reasons  for  such 
n  rule  are  well  stated  by  Read,  J.  ; 
United  ^ates  v.  Roudenbush,  1  Bald.  518 
(1832). 

In  an  indictment  for  larceny  it  might 
be  shown  in  evidence  that  the  defendant 
was  too  intoxicated  to  distinguish  the 
property  taken  from  his  own  of  a  simi- 
lar appearance,  or  that  he  was  too  con- 
fused and  bewildered  to  form  an  inten- 
tion of  stealing,  or  to  know  he  was  do- 
ing so  ;  but  this  might  not  be  conclu- 
sive, as  he  might  have  formed  the  design 
before,  when  sober  :  see  Wenz  v.  The 
State,  I  Tex.  Ap.  36  (1876)  :  Bailey  y. 
The  State,  26  Ind.  422  (1866  ;  State  v. 
Schingen,  20  Wise,  74  (1865)  ;  People 
V.  Walker^  17  Am.  Law  Reg.  N.  S.  473 
(1878). 

So  where  a  person  is  indicted  for  per- 
lury,  in  having  falsely  described  a  for- 
mer transaction  in  pais,  he  may  show  in 
defence  that  he  was  so  grossly  intoxi- 
cated at  the  time  and  place  where  the 
transaction  occurred  that  he  could  not 
then  correctly  understand  what  was 
done,  and  so  in  mis-stating  it  in  court  he 
did  not  do  so  knowingly  and  corruptly  : 
Ltjtle  V.  The  State,  17  Am.  Law  Reg. 
N.  S.  535. 

So  a  person  indicted  for  "knowing- 
ly" voting  twice  at  the  same  election — 
under  a  statute — may  prove  ho  was  so 
intoxicated  the  second  time  as  to  be  un- 


able to  know  he  had  roted  before  ;  and 
if  so  he  could  not  be  convicted  :  The 
People  V.  Harris,  29  Cal.  67  8  (1866). 
It  might  be  different  if  the  statute 
made  it  penal  to  vote,  without  regard  to 
the  actual  knowledge  or  intention  of  the 
the  voter,  as  seems  to  have  been  held  in 
State  V.  Welsh,  21  Minn.  22  (1874). 

On  a  charge  of  an  assault  **  with  in- 
tent to  kill,**  in  order  to  convict  of  the 
whole  offence,  the  specific  intent  must  be 
proved  to  exist ;  it  is  not  necessarily  in- 
ferred from  the  mere  fact  of  the  assault, 
although  the  mode  and  manner  of  the 
assault  may  be  sufficient  to  prove  it ;  if, 
therefore,  the  accused  was  really  too 
drunk  to  be  capable  of  forming  any  in- 
tention whatever,  and  none  such  had 
ever  existed  before,  it  would  be  a  de- 
fence to  that  part  of  the  charge,  though 
not  to  the  minor  offence  of  a  common 
assault:  Regina  v.  Cruse,  8  C.  &  P. 
541  ;  Regina  v.  Monk-house ,  4  Cox  C.  C« 
55  :  People  v.  UammiU,  2  Parker  C.  C. 
223,  235;  Mooneg  v.  The  State,  33 
Ala.  419;  State  v.  Garret/,  11  Minn. 
154;  Nichols  v.  The  State,  8  Ohio  St. 
435. 

So  if  a  statute  defining  murder  in  the 
first  degree,  requires  it  to  be  done  "  de- 
liberately and  premeditately,*'  evidence 
that  the  defendant  was  too  much  intoxi- 
cated to  deliberate  and  to  premeditate  is 
certainly  competent,  and  if  the  jury 
find  the  fact  to  be  so,  and  there  was  no 
evidence  of  prior  premeditation,  a  jury 
certainly  would  be  warranted,  if  not  re- 
quired, in  finding  not  guilty  of  that  de- 
gree of  murder.  But  the  intoxication 
is  not  an  excuse  or  extenuation  as  a 
matter  of  law,  but  only  a  circumstance 
to  be  considered  by  the  jury  :  Jones  v. 
The  Commonwealth,  75  Penn.  St.  403 
(1874)  ;  Pirtle  v,  Tlie  State,  9  Humph. 
663,  a  valuable  case  on  this  point ;  State 
y.  Johnson,  40  Conn.  136  (1873);  41 
Id.  577 ;  People  v.  Williams,  43  Cal. 
345  (1872);  21  Id.  544,  27  Id.  507 
But  see  contra.  The  State  v.  Cross,  27 
Mo.  332. 

So  in  such  cases  evidence  of  in  toxica- 
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tion  is  competent  upon  the  question 
whether  the  killing  sprang  from  pre- 
metlitatiou  or  from  sudden  passion  ex- 
cited by  inadequate  provocation  ;  that 
is,  whether  the  intention  to  kill  preceded 
the  provocation  or  was  produced  by 
it:  HaiU  v.  The  State,  11  Humph. 
154 ;  Swan  v.  The  State,  4  Id.  136 ; 
Jones  \,  The  State,  29  Geo.  594 ;  Rex  v. 
Thomas,  7  C.  &  P.  820. 

But  inadequate  provocation  for  a  so- 
ber man,  insufficient  to  mitigate  his  act, 
will  not,  in  and  of  itself,  have  such  ef- 
fect in  case  of  an  intoxicated  person. 
There  are  not  two  rules  of  sufficient  pro- 
vocation, one  for  sober  men,  and  one  for 
drunken  men  :  Kecnan  v.  The  Common- 
wealthy  44  Penn.  St.  55,  an  excellent 
ca!<e  on  this  point.  And  see  State  v. 
^I  Canto,  1  Speers  384. 

But  the  effect  and  weight  of  the  fact 
of  intoxication,  as  tending  to  show  the 
ai'sence  or  want  of  some  specific  intent 
or  of  premeditation,  is  solely  for  the 
jury.  It  is  a  matter  to  be  considered 
by  them.  The  court,  as  a  matter  of 
law,  do  not  draw  any  conclusions  from 
it  either  way.  The  fact  of  intoxication 
at  the  moment,  is  of  course  not  conclu- 
sive of  a  want  of  intent  or  premedi- 
tation. The  intent  may  have  been 
formed  before,  or  it  may  exist,  notwith- 
standing the  intoxication,  and  concur- 
rently with  it.  The  defendant  is  not  en- 
titled to  a  charge  or  instruction  that 
intoxication  will  show  a  want  of  intent : 


Tk?  Statew  White,  14  Kans.  538  (1875)  ; 
Smith  V.  The  State,  4  Nev.  278  (1876)  ; 
Slate  V.  Aver^,  44  N.  H.  398  (1862)  ; 
Kenny  v.  The  People,  39  N.  Y.  330 ; 
O'BHen  v.  Ths  People,  48  Barb.  280. 

But  where  the  crime  is  made  out  from 
implied  malice,  such  as  an  unprovoked 
assault  and  battery  or  murder,  a  mali- 
cious stabbing,  or  maliciously  poisoning 
a  horse,  the  malicious  intent  being  suf- 
ficiently proved  by  the  act  itself,  the 
fact  of  drunkenness  has  very  little,  if  any 
weight,  as  a  defence  :  see  Nichols  r. 
The  State,  8  Ohio  St.  435  (1858),  a 
case  of  malicious  stabbing ;  The  People 
V.  Poi-fer,  2  Parker  C.  C.  14,  a  case  of 
blasphemy  ;  O'Bernin  ▼.  The  State,  14 
Ind,  420;  Dawson  v.  The  State,  16  Id. 
428  ;  State  v.  Harlow,  21  Mo.  446,  a 
case  of  manslaughter ;  Chaise  v.  The 
State,  31  Geo,  424  ;  State  v.  Mu'len,  14 
La,  Ann.  570;  The  State  v.  Gut,  13 
Minn.  343;  Goldeti  y.  The  State,  25 
Geo.  527  ;  State  v.  Johnson,  41  Conn. 
577. 

And  that  view  seems  to  have  led  to 
the  decision  in  Slate  v.  Tatro,  since  the 
learned  judge  speaks  of  the  evidence  of 
the  mode  and  manner  of  the  crime  as 
showing  **  malice  and  malignity  of  pur- 
pose,'* although  it  is  possible  the  last 
sentence  in  the  reported  instruction  to 
the  jury  may  not  be  entirely  consistent 
with  some  of  the  decisions  stated  above. 
Edmund  H.  Bennett. 


Court  of  Errors  and  Appeals  of  New  Jersey. 
/  HURFF  V,  HIRES. 

Where  there  is  a  sale  of  a  specified  quantity  of  goods  from  a  mass,  identic^ 
kind  and  uniform  in  value,  a  separation  of  the  quantity  sold  is  not  necess^ 
pass  the  title,  where  the  intention  of  the  parties  that  the  propeity  should  pi 
the  contract  of  sale  is  clearly  manifested;  otherwise,  where  the  articles  composing 
the  mas5  are  of  different  qualities  and  Talues,  making  a  selection,  and  not  merely 
separation,  necessary. 

The  defendant  bought  of  one  H.  two  hundred  bushels  of  com  out  of  a  lot  of  four 
or  five  hundred  bushels  in  H.'s  crib-house.    He  inspected  and  approved  of  the  com 

Vol.  XXVII.— 21 


tic^^^ 


Digitized  by 


Google 


162  HURFF  V,  HIRES. 

as  it  lay  in  bulk,  and  paid  tho  price  In  cash.  Tho  arrangement  between  the 
defendant  and  H.  was  that  the  corn  should  bo  left  in  the  crib  antil  it  was  hardened, 
and  then  H.  was  to  deliver  it.  The  whole  lot  of  com  was  then  leTied  on  by  the 
plaintiff  as  sheriff,  under  an  execution  against  H.  After  the  lerj  H.  measured  out 
and  delivered  two  hundred  bushels  of  it  to  the  defendant.  In  trover  bj  the  sheriff : 
Held,  that  a  charge  to  the  jnrj,  that  the  two  hundred  bushels  the  defendant  bought 
not  having  been  separated  from  the  entire  bulk,  no  property  in  it  passed  to  the 
purchaser,  and  that  tho  whole  was  liable  to  levy  under  the  execution  against  U.,  and 
that  the  defendant  was  liable  to  the  sheriff  for  the  value  of  the  two  hundred  bush- 
els, was  erroneous. 

HuRFF,  the  plaintiff  in  error,  in  the  fall  of  1873,  purchased  of 
one  Heritage  two  hundred  bushels  of  corn,  out  of  a  lot  of  four  or 
five  hundred  bushels,  which  Heritage  had  in  his  crib-house. 

He  inspected  and  approved  of  the  corn  before  he  bought  it,  and 
paid  the  cash  for  it  immediately  on  the  purchase.  The  arrange- 
ment between  Hurff  and  Heritage  was  that  the  com  should  be  left 
where  it  was  until  it  should  get  hard  enough  to  keep  well  in  bulk, 
and  then  Heritage  was  to  deliver  it  In  January  1874,  Hires,  as 
sheriff  of  the  county  of  Gloucester,  by  virtue  of  an  execution 
against  Heritage,  levied  on  the  entire  quantity  of  the  com  as  his 
property.  After  the  levy  Heritage  delivered  two  hundred  bushels 
of  the  com  to  the  defendant,  whereupon  the  sheriff  brought  trover 
against  him.  The  defendant  requested  the  court  to  instruct  the 
jury  that  if  he  and  Heritage,  at  the  time  of  the  sale  of  the  com, 
both  meant  and  understood  the  sale  to  be  complete,  the  property  in 
the  corn  passed  to  defendant,  and  the  plaintiff  could  not  recover  its 
value  for  his  refusal  to  return  it  after  it  was  separated  and  delivered 
to  him  by  Heritage. 

This  request  was  refused,  and  the  court  charged  that  notwith- 
standing Hurff  bought  and  paid  for  two  hundred  bushels  of  Heri- 
tage's corn,  before  there  was  any  levy  upon  it,  yet  as  it  appeared 
it  was  in  bulk  with  other  com,  and  not  separated  at  the  time  of 
the  sale,  no  property  in  the  com  passed  to  Hurff,  but  remained  in 
the  defendant  in  execution,  and  was  bound  by  the  levy.  And  that, 
therefore,  the  defendant  was  liable  to  the  sheriff  for  the  value  of 
the  corn  he  received  by  the  delivery  of  Heritage. 

Error  was  assigned  on  the  charge  as  given,  and  the  refusal  to 
charge  as  requested.  The  case  in  the  Supreme  Court  is  reported  in 
17  Am.  Law  Reg.  N.  S.  11,  with  a  note. 

D.  J.  Pancoast,  for  plaintiff  in  error. 

ff.  L.  SlapCy  for  defendant  in  error. 
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The  opinion  of  the  court  was  delivered  by. 

Depde,  J. — ^By  the  twentieth  section  of  the  act  concerning  exe- 
cutions, if  any  person  shall  purchase  in  good  faith  of  a  defendant 
in  execution,  any  goods  or  chattels,  and  pay  for  the  same,  prior  to 
the  levy  of  the  execution,  and  without  notice  thereof,  the  title  of 
such  purchaser  shall  not  be  divested  by  the  fisust  that  such  execution 
had  been  delivered  before  such  purchase  was  made :  Revision  893. 
This  section  was  passed  with  a  view  to  change  the  common-law  rule 
that  -goods  and  chattels  were  bound  by  an  execution  from  the  time 
of  its  teste,  and  to  qualify  the  provisions  of  the  eighteenth  section 
of  the  same  act,  which  gave  an  execution  force  against  goods  and 
chattels  only  from  the  time  of  its  delivery  to  the  sheriff;  but  it 
clearly  indicates  the  legislative  policy  of  protecting  the  rights  of 
iona^/^  purchasers  from  executions  against  the  vendor,  where  it 
may  be  done  consistently  with  the  rules  of  law.  Delivery  of  the 
goods  purchased  is  not  essential  to  the  protection  of  the  purchaser's 
rights. 

A  purcnase  in  good  faith,  without  notice  of  the  execution  and 
payment  of  the  price,  prior  to  actual  levy,  are  the  conditions  under 
which  his  title  is  good. 

The  com  was  purchased  by  Hurff,  and  paid  for  in  good  faith  be- 
fore the  execution  was  issued. 

It  was  lying  in  the  bulk  unseparated  when  the  levy  was  made ; 
and  after  levy,  was  separated  from  the  mass,  and  delivered  by  the 
vendor.  The  case  was  tried  in  the  court  below  on  the  theory  that, 
though  the  purchaser  bought  the  corn  and  paid  the  price,  the  title 
did  not  pass  to  him  because  the  quantity  sold  was  not  separated 
from  the  original  bulk  until  after  levy,  and  that,  therefore,  the 
whole  still  remained  liable  to  seizure  as  the  property  of  the  vendor. 

If  the  property  had  remained  in  bulk,  the  quantity  purchased 
never  having  been  separated  from  the  mass,  the  purchaser  might 
not  have  been  able  to  maintain  replevin,  for  the  reason  that  in 
replevin  the  plaintiff  must  be  the  owner  of  the  specific  chattels  he 
sues  for,  and  must  describe  them  in  his  writ :  Scudder  v.  WarsleTj  .*• 
11  Cush.  673.  But  that  does  not  solve  the  question  involved  in 
this  case.  May  not  a  party  who  has  bought  and  paid  for  a  specified 
quantity  or  number  of  articles  from  a  larger  mass,  idcntic:^l  in  kind 
and  uniform  in  value,  maintain  trover  against  a*  third  person  who 
converts  the  whole,  or  defend  in  trover  brought  by  an  officer  levy- 
ing on  the  whole  as  the  property  of  the  vendor,  when  a  separation 
of  the  quantity  he  was  entitled  to  under  his  purchase  has  been 
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made  after  levy,  and  possession  thereof  has  been  delivered  to 
him  ? 

It  is  the  general  rule  that  the  property  in  goods  and  chattels 
passes  under  the  contract  of  sale  according  to  the  intention  of  the 
parties.  The  difficulty  in  the  application  of  this  rule  is  in  de- 
termining under  what  circumstances  the  parties  shall  be  considered 
as  having  evinced  an  intention  that  property  in  the  subject-matter 
of  sale  should  pass  from  the  vendor  to  the  purchaser.  The  cases 
on  this  subject  are  quite  numerous,  and  are  not  harmonious. 

Those  which  have  been  decided  on  the  peculiar  language  of  the 
Statute  of  Frauds  have  held  a  very  stringent  rule.  Where  the 
right  of  an  unpaid  vendor  to  retain  the  goods  is  involved,  courts  have 
laid  hold  of  slight  circumstances  to  retain  in  him  the  property  until 
the  purchase-money  be  paid:  Sansen  v.  Meyer^  6  East  614; 
Wallace  v.  Breeds^  13  Id.  522 ;  Shipley  v.  Davis,  5  Taunt.  617 ; 
Husk  V.  Davis,  2  M.  &  S.  397 ;  Sivanwick  v.  Southern,  9  A,  &  E. 
901 ;  Goalts  v.  Bose,  17  C.  B.  229.  Another  class  of  cases  are 
those  in  which  the  contract  is  to  supply  goods  of  a  particular 
description,  which  would  be  fulfilled  by  furnishing  any  goods  of 
the  quality  and  kind  agreed  to  be  furnished ;  Austin  v.  Oraver,  4 
Taunt.  644 ;  Wait  v.  Baker,  2  Exch.  1.  There  is  still  another 
class  of  cases  where  the  sale  is  completed  in  all  respects,  except 
that  the  bulk  from  which  the  property  purchased  is  to  be  separated, 
is  not  identical  in  kind  or  uniform  in  value,  and  some  advantage 
may  be  derived  from  the  privilege  of  selection :  Tooke  v.  Marsh, 
51  N.  Y.  288.  The  question  whether  the  property  has  passed  under 
a  contract  of  sale,  has  generally  arisen  where  the  right  of  an  unpaid 
vendor  is  in  the  issue.  Payment  of  the  price  is  so  essential  an 
ingredient  of  a  sale  that  neither  in  law  nor  in  morals  is  the  buyer 
entitled  to  have  the  goods  until  he  pays  for  them.  The  lien  of  the 
vendor  is  waived  where  payment  is  to  be  made  at  a  ftiture  day,  or 
there  has  been  a  delivery  actual,  and  in  some  cases  merely  con- 
structive ;  hence  the  inclination  of  the  courts  to  hold  on  slight  cir- 
cumstances that  the  contract  is  so  incomplete  that  a  transfer  of 
title  was  not  intended,  where  the  delivery  is  constructive  only, 
and  the  insolvency  of  the  buyer  has  intervened  with  the  contract 
price  unpaid.  Prominent  also  among  the  cases  in  the  same  direc- 
tion are  those  in  which  the  right  of  the  purchaser  to  object  to  the 
quality  of  the  article,  which  is  the  subject-matter  of  the  contract 
of  sale,  is  involved.  Here,  also,  there  is  an  inclination  to  hold  the 
title  to  be  in  obeyance  of  any  well-grounded  objection  to  quality  is 
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apparent.  A  contract  for  the  delivery  of  goods  merely  of  »  par- 
ticular description  is  necessarily  executory;  and  where  it  relates  to 
A  certain  quantity  from  a  large  bulk,  not  uniform  in  quality  or 
value,  the  transaction  is  so  incomplete  that  until  selection,  and  not 
mere  separation,  is  made,  the  rights  of  the  parties  respectively  are 
undefined.  In  cases  like  those  mentioned,  it  is  considered  for  sub- 
stantial reasons  that  the  title  does  not  pass  immediately  upon  the 
terms  of  the  contract  being  agreed  on ;  not  that  these  cases  create 
exceptions  to  the  rule  that  the  property  will  pass  by  the  contract, 
if  such  be  the  intention  of  the  parties ;  but  the  circumstances  are 
such  and  of  such  weight  that  it  is  presumed  that  it  was  not  the 
intention  of  the  parties  that  the  sale  should  be  complete. 

The  case  under  review  is  distinguished  by  marked  peculiarities  from 
those  embraced  in  the  foregoing  classification.  The  contract  of  sale 
was  not  obnoxious  to  the  Statute  of  Frauds ;  the  price  was  paid^ 
and  consequently  no  right  of  a  vendor  to  have  the  unpaid  purchase- 
money  existed ;  nothing  remained  to  be  ascertained  or  adjusted  to 
determine  what  the  rights  of  the  parties  were ;  the  property  had 
been  inspected  and  approved ;  it  was  left  with  the  vendor  for  the 
purchaser's  convenience ;  and  the  mass  from  which  quantity  alone  . 
was  to  be  separated  was  identical  in  kind  and  uniform  in  value,  so 
that  the  privilege  of  selection  would  not  confer  any  advantage  upon 
either  party.  Nothing  was  left  undone  by  the  parties  except  mea- 
suring out  the  quantity  purchased  from  any  part  of  the  whole  bulk 
— ^a  ministerial  act,  which  might  be  done  by  either  party,  or  by  any  i 
stranger,  as  well  as  by  the  parties  themselves. 

The  tendency  of  the  modem  decisions  is  to  give  effect  to  con- 
tracts of  sale  according  to  the  intention  of  the  parties  to  a  greater 
extent  than  is  found  in  the  older  cases,  and  to  engraft  upon  the 
rule,  that  the  property  passes  by  the  contract  of  sale  if  such  be  the 
intention,  fewer  exceptions,  and  those  only  which  are  founded  on 
substantial  considerations  affecting  the  interests  of  parties. 

At  one  time  it  was  held  that  under  an  agreement  to  purchase  an 
entire  bulk,  at  a  specified  price,  the  property  did  not  pass  if  the 
whole  amount  of  the  purchase-money  depended  upon  an  ascertain- 
ment by  weight  or  measurement  subsequently  to  be  made :  Hanson 
V.  Meyer^  6  East  614.  This  decision  was  made  in  favor  of  an  un- 
paid vendor,  and  was  afterwards  distinguished  on  the  ground  that 
the  weighing  was  to  be  done  by  the  seller,  and  it  was  held  that  the 
property  would  pass  if  such  was  the  intention  of  parties,  though 
something  was  to  be  done,  such  as  weighing,  measuring  or  testing 
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the  goods,  to  ascertain  the  contract  price,  if  wliat  remained  to  be 
done  was  to  be  done  by  the  buyer:  Turley  v.  Bateij  2  H.  &  C. 
200.  This  distinction  was  adopted  in  Bostvell  v.  Greeny  1  Dutcher 
891.  Still  later  the  English  courts  entirely  repudiated  this  dis- 
tinction, and  held,  in  cases  where  the  weighing  was  to  be  done  by 
the  seller,  the  property  would  pass,  though  the  ultimate  contract 
price  was  to  be  ascertained  by  a  subsequent  weighing,  if  the  parties 
so  intended ;  and  Oockburn,  C.  J.,  in  his  opinion,  said  that  '^  it 
is  equally  clear,  that  in  point  of  principle,  and  in  point  of  common 
sense,  there  is  nothing  to  prevent  a  man  from  passing  the  property 
to  the  thing  he  proposes  to  sell,  and  the  buyer  proposes  to  buy, 
although  the  price  may  remain  to  be  ascertained  afterwards:**  Mar^ 
tineau  v.  Kitching,  L.  R.  7  Q.  B.  436 ;  CoitU  v.  Plai/ford,  L.  R. 
7  Exch.  98.  It  may  now  be  considered  as  the  law  of  the  English 
courts  that  where  the  contract  price  has  been  paid  or  adTances 
made  on  it  the  property  will  pass  to  the  buyer,  according  to  the  in- 
tention of  the  parties,  although  something  remains  to  be  done  by 
the  seller  to  complete  the  goods  in  conformity  with  the  contract,  be- 
fore they  are  ready  to  be  delivered  :  Young  v.  MatthetvSj  L.  R.  2 
C.  P.  127;  Langtmv.  Waring,  18  C.  B.  N.  S.  815. 

That  the  parties  contemplated  the  com  should  be  measured  be- 
fore it  left  the  vendor's  possession  will  not  of  itself  prevent  the  pro- 
perty passing.  Nor  will  the  fact  that  the  vendor  was  required  to 
deliver  it  when  the  time  for  delivery  arrived,  accomplish  that  result 
Where  the  goods  sold  have  been  selected  and  designated,  and  the 
price  paid,  the  property  will  pass  by  the  contract  of  sale,  though  it 
was  one  of  the  terms  of  the  contract  that  the  vendor  should  trans- 
port them  to  a  place  named  for  delivery :  Terry  v.  Wheeler,  25 
N.  Y.  520.  The  case,  therefore,  must  stand  exclusively  on  the 
fact  that  no  separation  of  the  quantity  sold  had  been  made  from 
the  entire  bulk  before  the  execution  was  levied;  and  the  question 
IS  whether  there  is  a  rule  of  law  requiring,  under  the  circumstances 
of  this  case,  a  separation  of  the  quantity  sold  from  the  larger  bulk 
before  title  will  pass  to  the  purchaser,  so  positive  in  its  sanction  as 
to  overrule  the  intention  of  the  parties. 

It  is  undoubtedly  the  doctrine  of  the  English  courts  that  where 
there  is  a  bargain  for  a  certain  quantity  ex  a  greater  quantity,  and 
there  is  a  power  of  selection  in  the  vendor  to  deliver  which  he 
thinks  fit,  there  the  right  to  them  does  not  pass  to  the  vendee  until 
the  vendor  has  made  his  selection :  per  Bayley,  J.,  GHlleU  v.  ffUly 
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2  C.  &  M.  530.  This  doctrine  is  founded  on  correct  principles 
where  the  gross  bulk  is  variable  in  kind  or  quality,  and  the  selec- 
tion from  it  of  that  part  which  shall  be  delivered  is  of  benefit  to 
the  vendor.  It  has  been  applied  to  a  sale  of  a  specified  quantity 
firom  a  larger  bulk  of  uniform  kind  and  value,  where  the  purchaser 
had  seen  the  goods  in  bulk  and  approved  of  it:  Aldridge  v.  John- 
wn,  7  E.  &  B.  885. 

In  my  judgment  this  principle  should  not  be  applied  where  the 
bulk  from  which  the  quantity  purchased  is  to  be  separated  is  uni- 
form in  kind  and  quality,  and  has  been  approved  by  the  purchaser, 
and  the  full  contract  price  has  been  paid. 

There  is  a  clear  and  well-settled  legal  distinction  between  the 
individual  rights  of  several  parties  in  goods  of  uniform  kind  and 
quality,  and  in  those  in  which  there  is  no  uniformity  in  these 
respects.  It  is  recognised  in  cases  of  a  co-tenancy  of  personal  ^ 
property  readily  divisible  by  weight  or  measurement  into  portions 
absolutely  alike  in  quality  and  value.  In  such  cases  either  tenant 
may  take  his  proper  proportion,  and  it  will  be  regarded  as  a  proper 
severance  so  long  as  he  does  not  take  more  than  his  share;  but  the 
rule  is  otherwise  in  case  of  property  not  severable  in  this  manner ; 
in  that  event  the  partition  must  be  by  agreement,  or  proceedings  in 
equity :  Tripp  v.  Riley^  15  Barb.  333 ;  Channon  v.  Lvsh^  2  Lan- 
sing 211 ;  Olark  v.  Oriffithy  24  N.  Y.  595 ;  Freeman  on  Co-tenancy, 
§  252 ;  6  Am.  Law.  Rev.  458.  It  is  also  recognised  in  cases  of  the 
intermingling  of  the  goods  of  several  owners  where  the  whole  is 
undistingnishable  in  quality  and  value.  In  Jackson  v.  Anderson^ 
4  Taunt.  24,  one  F.  at  Buenos  Ayres  consigned  to  L.  &  Co.  a 
barrel  containing  4718  Spanish  dollars,  and  advised  the  plaintiff 
that  1969  of  them  were  designed  for  him  as  a  remittance  of  the 
net  proceeds  of  sales  made  by  him  on  plaintiff's  account. 

L.  k  Co.  assigned  the  bill  of  lading  to  the  defendants,  who  re- 
ceived the  whole  value  of  the  $4718,  and  carried  it  to  the  credit 
of  L.  &  Co.  In  an  action  of  trover  the  plaintiff  was  allowed 
to  recover.  No  separation  was  ever  made  of  the  $1969  which 
the  plaintiff  should  have  received,  and  consequently  there  was 
no  individualization  of  the  specific  dollars  he  was  entitled  to.  It 
was  contended  by  the  defendants  that  no  separation  having  been 
made  of  the  $1969  to  enable  the  piaintiff  to  designate  them  as  his 
property,  trover  was  not  maintainable.  The  objection  was  over- 
ruled, and  Mansfield,  C.  J.,  said,  ''It  appears  that  no  separation 
was  ever  made  from  the  whole  quantity  of  $1969  belonging  to  the 
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plaintiff,  and  an  objection  has  been  taken  on  that  ground  against 
the  form  of  action ;  but  we  think  there  is  no  diflSculty  on  that 
point;  the  defendant  has  disposed  of  all  the  dollars ;  consequently, 
he  has  disposed  of  those  which  belonged  to  the  plaintiff;  and  as 
all  are  of  the  same  value  it  cannot  be  a  question  what  particular 
dollars  were  his ;  *  *  *  one  has  a  right  to  a  certain  number,  and 
the  other  to  the  rest;  if  a  man  keeps  all,  and  has  no  right  to  a 
part,  the  action  lies  for  that  part  which  he  wrongfully  detains.'* 

In  Gardner  v.  Dutchj  9  Mass.  427,  the  plaintiff,  in  the  adjust- 
ment of  the  accounts  of  a  voyage  performed  for  W.  &  R.  in  the 
schooner  Liberty,  became  entitled  to  76  bags  of  coffee  lying  in  a 
lot  of  bags,  and  not  distinguished  by  marks,  or  in  any  manner 
separated  from  the  others.  As  against  an  oflBcer  levying  on  the 
whole  by  virtue  of  an  attachment  against  W.  &  R.,  the  plaintiff 
was  allowed  to  maintain  replevin  for  his  part,  the  court  saying, 
*' though  the  bags  belonging  to  him  had  no  distinguishing  marks, 
he  might  have  taken  the  number  of  bags,  and  the  quantity  of 
coffee,  to  which  he  was  entitled  by  his  own  selection,  while  they 
remained  in  the  hands  of  W.  &  R. ,  and  the  defendant  as  a  deputy 
sheriff  could  not  change  the  rights  of  third  parties." 

There  are  authorities  of  great  weight  that  apply  this  doctrine  to 
contracts  of*  sale.  In  Whitehome  v.  Frost,  12  East  614,  the  de- 
fendants, Button  and  Bancroft,  were  the  owners  of  forty  tons  of  oil 
in  the  oil-house  at  Liverpool,  of  which  they  held  the  key.  They 
sold  ten  of  the  forty  tons  to  Frost,  who  in  turn  sold  the  same  to 
Townshend,  who  afterwards  became  bankrupt,  and  the  plaintiffs  were 
his  assignees.  The  oil,  at  the  time  of  the  purchase  by  Townshend, 
and  when  he  became  bankrupt,  was  lying  in  the  cistern,  mixed  with 
the  other  oil.  The  plaintiffs  were  nevertheless  held  entitled  to  main- 
tain trover,  though  the  oil  had  never  been  separated  from  the  quan- 
tity in  the  cistern.  In  Woodley  v.  Coventry,  2  H.  &  C.  164,  one 
Clarke  had  purchased  of  defendants,  who  were  corn  factors,  350  bar- 
rels of  flour  of  specifid  brands,  and  received  from  them  a  delivery  or- 
der. Clarke  sold  348  barrels  to  the  plaintiffs,  and  gave  them  a  deliv- 
ery order,  ^N-hich  was  accepted  by  the  defendants.  The  defendants 
having  afterwards  refused  to  make  delivery,  the  plaintiffs  brought 
trover.  The  defendants  had  in  their  warehouse  a  much  larger 
quantity  of  flour  of  the  specified  brands,  and  there  had  been  no 
separation  or  appropriation  of  any  particular  barrels  to  Clarke.  It 
was  objected  on  behalf  of  the  defendants,  that  as  there  had  been 
no   appropriation    of  any  specific   barrels    of  flour,  no   property 
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passed  from  the  defendants  to  Clarke,  and,  therefore,  he  could  con- 
vey no  property  to  the  plaintiffs.  The  objection  was  overruled, 
and  the  plaintiffs  had  a  verdict.  In  GHlleU  v.  Hill,  2  C.  &  M.  530, 
the  defendant,  a  wharfinger,  accepted  an  order  made  by  one  of 
their  customers,  in  favor  of  the  plaintiffs,  for  twenty  sacks  of  flour. 
In  trover  it  was  contended  that  no  specific  sacks  having  been 
selected  and  appropriated  by  the  defendants,  no  property  vested  in 
the  vendee,  and  trover  was  not  maintainable.  The  court  held  the 
action  was  well  brought.  In  Knights  v.  Wiffin,  Law  Rep.  5  Q.  B.  660, 
the  defendant  having  a  quantity  of  barley  in  sacks  lying  in  his  gran- 
ary, sold  eighty  quarters  to  M.  No  particular  sacks  were  appropri- 
ated to  M.,  but  the  barley  remained  at  the  granary,  subject  to  his 
orders.  M.  sold  sixty  quarters  to  the  plaintiff,  who  paid  for  them, 
and  received  a  delivery  order,  which  was  presented  and  accepted 
by  the  defendant.  On  refusal  by  the  defendant  to  deliver  the  sixty 
quarters,  the  plaintiff  was  allowed  to  recover  their  value  in  trover. 
In  Farmaloe  v.  Bain,  1  C.  P.  Div.  445,  the  defendants  sold 
B.  &  Co.  one  hundred  tons  of  zinc,  to  be  taken  from  a  quantity 
defendants  had  on  their  wharf.  The  plaintiffs  bought  of  B.  &  Co. 
and  paid  for  fifty  tons  of  the  zinc.  No  separation  was  made  of 
either  the  one  hundred  tons  originally  purchased  by  B.  &  Co.,  or 
of  the  fifty  tons  bought  by  the  plaintiffs.  The  action  was  in  trover 
and  detinue  for  fifty  tons  of  zinc,  and  no  point  was  made  by  counsel 
or  court  that  a  separation  of  the  goods  sued  for  had  not  been  made 
from  the  gross  bulk.  The  case  resulted  in  favor  of  the  defendants 
on  the  ground  that  they  were  unpaid  vendors,  and  that  they  did  not 
intend  to  part  with  their  property  without  payment  for  it. 

These  cases  cited,  it  is  true,  were  against  defendants  who  were 
treated  as  mere  custodians  of  the  property,  and  the  right  to  main- 
tain the  action  was  put  on  the  ground  of  estoppel.  The  English 
courts  make  a  distinction  between  this  class  of  cases  and  actions 
directly  between  the  vendor  and  purchaser.  But  manifestly  this 
distinction  is  in  semblance  only,  and  not  in  substance. 

In  each  of  the  cases  above  cited,  except  Gillett  v.  Hill,  the  de- 
fendant was  the  original  vendor,  and  no  separation  of  the  goods 
had  been  mado  as  between  him  and  his  vendee.,  and  the  acceptance 
of  a  delivery  order  created  no  other  contract  than  that  in  force 
between  him  and  his  vendee  to  hold  for  the  benefit  of  the  sub- 
vendee  a  certain  designated  quantity  of  goods.  Acceptance  of  the 
delivery  order  might  estop  a  defendant  from  denying  that  he  had 
Vol.  XXVU.— 22 
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that  quantity  of  goods  in  his  custody,  subject  to  the  order  of  the 
person  signing  the  delivery  order.  But  if  there  be  a  rule  of  law 
which  overrules  the  intentions  of  parties,  and  forbids  property  pass- 
ing under  a  contract  of  sale,  unless  the  quantity  sold  be  separated 
from  the  larger  mass,  it  is  diflScult  to  perceive  why  it  should  not 
produce  the  same  result  between  the  original  vendor  and  the  holder 
of  a  delivery  order,  who  in  virtue  thereof  succeeds  only  to  the 
rights  of  the  original  vendee,  as  it  would  between  the  parties  to 
the  original  contract  of  sale. 

Nor  will  the  fact  that  a  defendant  stands  in  the  position  of  being 
regarded  as  a  mere  custodian  of  the  property,  materially  alter  the 
situation  of  the  parties ;  for  it  is  well  settled  that  a  vendor  may 
become  the  bailee  of  his  vendee,  and  the  custodian,  for  his  benefit, 
of  the  property  sold,  if  the  parties  so  intend :  Marvin  v.  WalliSy 
6  E.  &  B.  726 ;  Beaumont  v.  Brengeri,  6  C.  B.  301 ;  Castle  v. 
Swarder,  6  H.  &  N.  828. 

While  the  English  courts  adhere  to  the  rule  that,  as  between 
vendor  and  purchaser,  separation  of  the  quantity  sold  from  a  larger 
bulk,  identical  in  kind  and  quality,  is  necessary,  before  the  title 
will  pass,  how  slight  and  unimportant  a  circumstance  will  take  the 
transaction  out  of  the  operation  of  the  rule,  is  shown  by  Aldridge 
V.  Johnson^  supra. 

There  the  plaintiff  bought  of  one  K.  one  hundred  out  of  two 
hundred  quarters  of  barley,  which  plaintiff  had  seen  in  bulk  and 
approved,  and  he  paid  part  of  the  price.  It  was  agreed  that  the 
plaintiff  should  send  sacks  for  the  barley,  and  that  K.  should  fill  the 
sacks,  and  take  them  to  a  railway  station  to  be  forwarded  to  the  plain- 
tiff. The  plaintiff  sent  sacks  only  for  part  of  the  barley ;  K.  filled 
these,  but  did  not  deliver  them ;  and  in  a  few  days  ho  turned  the 
barley  out  of  the  sacks,  on  the  heap  from  which  it  was  taken,  so 
as  to  be  undistinguishable  from  the  rest  of  the  heap,  and  became 
bankrupt.  The  plaintiff  tendered  to  the  assignee  in  bankruptcy 
the  balance  of  the  purchase-money,  and  demanded  the  two  hun- 
dred quarters  of  barley,  and,  on  a  refusal  to  deliver  them,  sued 
him  in  trover.  It  was  held  that  he  was  entitled  to  recover  for  the 
portion  put  in  the  sacks  by  K.,  but  for  the  residue  he  was  without 
remedy.  It  did  not  appear  in  the  case  that  the  plaintiff,  in  fact, 
knew  that  a  portion  of  the  barley  had  been  put  in  the  sacks,  and 
therefore  he  could  not  actually  have  assented  to  the  selection  that 
was  made ;  and  the  assent  of  the  vendee  to  the  specific  appropri- 
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ation  was  regarded,  in  Campbell  v.  Mersey  Docksj  14  C.  B.  N.  S. 
412,  88  necessary,  when  such  an  appropriation  is  needed  to  trans- 
fer the  title.  Furthermore,  when  the  demand  was  made  on  the 
assignee  in  bankruptcy,  which  laid  the  foundation  for  the  action, 
the  barley  lay  in  the  heap,  and  the  part  K.  had  put  in  the  sacks 
was  not  distinguishable  from  the  rest.  If,  therefore,  the  defendant 
had  complied  with  the  demand  so  far  as  the  court  held  that  he 
should  have  complied,  he  could  only  have  done  so  by  separating 
from  the  heap  as  much  in  quantity  as  the  bankrupt  had  measured 
up — a  process  he  could  have  as  readily  performed  in  relation  to  the 
foil  quantity  of  the  barley  covered  by  the  contract.  A  comparison 
of  the  facts  in  evidence  with  the  result  that  was  reached,  will 
show  that  the  rights  of  the  parties  were  disposed  of  upon  a  mere 
formality. 

In  the  American  courts,  the  cases  on  this  subject  are  quite  con- 
flicting. Many  of  them  are  cited  and  examined  by  Mr.  Holmes, 
in  his  notes  to  2  Kent  (12th  ed.)  492,  590,  and  more  particularly 
in  his  article  in  6  Am.  Law  Rev.  450. 

In  Virginia,  New  York,  Connecticut  and  Maine,  the  courts  have 
held  the  broad  doctrine,  without  qualification,  that  on  a  contract  of 
sale  of  a  certain  quantity,  from  a  larger  bulk,  uniform  in  kind  and 
quality,  the  property  will  pass,  though  there  be  no  separation  of 
the  quantity  sold,  if  such  l>e  the  intention  of  parties^  and  that  no 
rule  of  law  will  overrule  such  intention,  if  it  be  otherwise  clearly 
expressed :  Pheasants  v.  Pendleton^  6  Rand.  473 ;  Kimherly  v. 
Patchin,  19  N.  Y.  330 ;  Mussel  v.  Carrington,  42  N.  Y.  118 ; 
Chapman  v.  Shepliard,  89  Conn.  413;  Waldron  v.  Chase^  37 
Maine  414. 

Kimherly  v.  Patchin  is  a  leading  case.  It  was  there  held,  that 
upon  a  sale  of  a  specified  quantity  of  grain,  Ihe  separation  from  a 
mass,  indistinguishable  in  quality  or  value,  in  which  it  was  included, 
was  not  necessary  to  pass  the  title,  when  the  intention  to  do  so 
was  clearly  manifested.  But  it  is  otherwise  when  the  articles 
composing  the  mass  are  of  different  qualities  and  values,  making 
not  merely  separation,  but  selection  necessary :  Chapman  v. 
Skephard. 

In  Waldron  v.  Chase  it  was  decided  that  where  the  owner  of  a 
large  quantity  of  com  in  bulk,  sold  a  cei*tain  number  of  bushels, 
and  received  his  pay,  and  the  vendee  took  part  away  with  him,  the 
property  in  all  the  com  vested  in  the  vendee,  although  it  was  not 
measured  or  separated  from  the  heap. 
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This  case  was  not  overruled  by  Morrison  v.  Dvngley^  63  Maine 
538,  but  was  distinguished  on  the  ground  that  in  the  latter  case 
the  vendor  had  not  received  his  pay,  and  it  was  not  to  be  presumed 
that  he  intended  to  part  with  his  title  without  payment  of  the  con- 
tract price. 

The  doctrine  held  in  these  cases,  it  seems  to  me,  is  founded  on 
good  sense  and  correct  legal  principles.  The  rule  that  the  pro- 
perty in  goods  will  pass  by  the  contract  of  sale,  if  such  be  the  in- 
tention of  the  parties,  is  of  the  utmost  importance  in  the  transac- 
tion of  the  business  of  the  country,  and  it  ought  not  to  be  qualified 
by  exceptions  and  restrictions  which  do  not  arise  from  the  substan- 
tial interests  of  the  parties. 

In  this  case  the  sale  in  all  material  respects  was  complete. 

The  com  had  been  inspected  and  approved,  and  the  price  agreed 
on  and  paid.  All  these  things  had  been  done  before  the  levy  of 
the  execution.  The  property  had  been  left  with  the  vendor  for 
the  purchaser's  convenience. 

Nothing  was  left  undone  but  measuring  out  the  designated  quantity 
from  a  bulk  identical  in  kind  and  value,  and  a  delivery  to  the 
vendee.  That  was  done  after  the  levy,  and  before  suit  brought ; 
and  there  is  no  pretence  that  it  was  unfairly  done. 

The  defendant  by  his  purchase  and  the  payment  of  the  price, 
acquired  equitable  rights  that  ought,  if  possible,  to  be  protected ; 
and  it  is  the  policy  of  the  law  to  protect  interests  acquired  for  a 
valuable  consideration  in  good  faith  against  the  claims  of  execution 
creditors.  In  trover  property  is  involved  only  so  far  as  determines 
the  form  of  the  action  and  the  damages  recoverable.  The  defence 
was  a  meritorious  one,  and  no  legal  principle  is  in  the  way  of  per- 
mitting it  lo  be  made,  if  in  fact  the  parties  intended  that  the  pro- 
perty should  pass. 

That  question  should  have  been  submitted  to  the  jury,  and  for 
that  reason  the  judgment  should  be  reversed. 

The  qnestion  raised  by  the  prhicipal  be  an  important  decision  npon  a  most 

case  is  so  squarely  met  by  the  New  Jer-  important  question  ander  the  contract 

sey  Court  of  Errors,  in  the  learned  opin-  of  sale. 

ion  above  given,  that,  for  the  present,  The  question,  reduced  to  its  simplest 
it  roust  cease  to  be  regarded  as  a  ques-  form,  is  this  :  When  a  specified  quantity, 
tion  in  that  state.  Whether  other  courts  ex  a  bulk  of  uniform  kind  and  valae, 
jshall,  in  their  wisdom,  affirm  it  or  dis-  is  sold,  and  paid  for  and  left  by  the  pur- 
pent  from  it,  they  will  not  fail  to  notice  chaser,  undistinguished  from  the  bulk  in 
it ;  and  thus,  in  any  view,  it  is  likely  to  the  seller's  possession,  who  afterwards 
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separates  the  part  sold  from  the  balk, 
does  the  title  to  the  part  pass  to  the 
buyer  at  the  time  of  the  sale  and  pay- 
ment, or  at  the  time  of  its  separation 
from  the  balk  f 

The  principal  case  decides  that,  un- 
der circumstances  such  as  these,  sepa- 
ration of  the  specified  quantity  sold  is 
not  necessary  to  pass  title,  which  passes 
at  the  time  of  sale  and  payment,  and 
while  the  part  is  ondistingnished  from 
the  bulk,  if  such  were  the  intention  of 
the  parties.  The  opinion  of  the  court, 
delirered  by  Depctb,  J.,  is  an  able  de- 
fence of  this  conclusion. 

The  line  of  reasoning  pursued  by  the 
Court  of  Errors,  in  arriving  at  this  con- 
elusion,  is  briefly  this  :  It  is  a  principle 
of  law  that,  in  sales  of  chattels,  title 
passes  according  to  the  intention  of  the 
parties  to  the  contract  of  sale.  Inten- 
tion is  a  matter  for  the  jury  to  infer  from 
the  facts  of  each  case.  Facts  going  to 
show  intention  should  be  left  to  the  jury, 
anless  some  rule  of  law  warrants  with- 
holding them.  Where  the  subject  of  sale 
is  part  of  a  uniform  bulk,  from  which  it 
is  in  nowise  distinguished,  title  to  the 
part  sold  would,  under  the  principles 
just  stated,  pass  according  to  the  inten- 
tion of  the  parties ;  and  facts  going  to 
show  intention  should  be  submitted  to 
the  jury,  unless  there  be  a  rule  of  law 
applying  to  this  class  of  cases  to  take 
them  out  of  the  operation  of  this  prin- 
ciple. There  is  a  rule  of  law,  that  where 
a  part  is  sold  out  of  a  bulk,  separation 
or  some  appropriation  of  the  part  to  the 
contract  is  necessary,  before  title  to  the 
part  passes  to  the  buyer.  It  is  the  opin- 
ion of  this  court,  howerer,  that  this  rule 
should  apply  where  selection  is  of  benefit 
to  the  buyer  or  seller;  but  where  the 
bulk  is  uniform,  it  is  the  judgment  of 
this  ooart  that  this  rule  of  law,  which 
requires  severance,  should  not  and  does 
not  apply.  Hence,  in  the  present  case, 
this  role  not  applying,  there  is  nothing 
in  the  way  to  prevent  the  passage  of 
title  in  the  part  sold  before  it  is  distin- 


guished from  the  bulk,  if  the  parties  to 
the  sale  so  intended.  The  inspection 
and  approval  of  the  bulk  and  the  pay- 
•ment  of  the  price,  in  this  case,  are  cir- 
cumstances from  which  a  jury  mi^ht 
have  inferred  an  intention  to  pass  title 
before  separation  of  the  part  from  the 
bulk,  which  by  agreement  was  post- 
poned. If  the  jury  found  such  inten- 
tion, there  is  no  rule  of  law  to  prevent 
title  passing  to  the  purchaser  while  the 
subject  of  sale  is  undistinguished  from 
the  bulk  in  the  possession  of  the  seller, 
and  a  levy  made  on  the  bulk  would  not 
bind  the  part  so  sold.  Hence,  as  there 
were  facts  in  this  case  from  which  a 
jury  might  have  inferred  an  intention 
to  pass  title,  and  as  there  is  no  legal  rule 
in  the  way  of  permitting  it  which  the 
intention  of  the  parties  would  not  over- 
ride, the  courts  below  erred  in  holding 
that  the  facts  going  to  prove  intention 
should  not  be  submitted  to  the  jury. 

The  Supreme  Court  had,  upon  the 
same  state  of  the  case,  and  with  the 
same  legal  propositions  before  it,  reached 
an  exactly  opposite  conclusion.  The 
opinion  of  this  latter  court  was  delivered 
by  Sc ODDER,  J.,  and  reported  in  full  in 
this  journal  for  January  1878. 

The   line    of  reasoning   pursued   by 
the  Supreme   Court   was  this  :  It   is  a 
principle  of  law  that  in  sales  of  chnttels 
title  passes  according  to  the   intention 
of  the  parties.     The   facts  from  which 
such  intention  may  be  inferred   should 
in  all  cases  be  given  to  the  jury,  unless  j 
there  be  a  rule  of  law,  which,  upon  the  | 
admitted  facts,  applies  to  a  given  case,  , 
to  take   it  out  of  the  operation  of  this  ' 
principle   of    interest.     In   sales   of  a  ' 
part  out  of  a  bulk,  there  is  such  a  rule 
of  law.     The  rule  is,  that  where  there 
is  n   sale  of  a   specified   quantity  ex  a 
bulk,  title  to  the  part  sold  does  not  pass 
to  the  buyer  until   some  appropriation 
of  the  part  to  the  contract  has   been 
made.     This  rule  is,  in  its  nature  and 
operation,  superior  to  and  irrespective 
of  the  intention  of  the  parties.     From 
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admitted  facts,  this  case  comes  within 
this  rule  :  hence,  as  the  indention  of  the 
parties  could  in  no  wise  affect  the  opera- 
tion of  this  rule,  the  court  below  diet 
not  err  in  withholding  from  the  jury, 
facts  as  to  intention. 

From  a  comparison  of  these  two 
opinions,  as  well  as  from  the  cases 
cited,  it  is  apparent  that  the  question 
turns  upon  the  nature  of  this  rule  of 
law,  of  which  such  diverse  views  are 
held.  This  rule,  which  we  shall  for 
brevity's  sake,  call  the  Rule  of  As- 
certainment, may  be  broadly  stated  to 
be,  that  in  sales  of  a  part  ex  a  bulk, 
title  does  not  pass  until  the  part  has 
been  ascertained,  i.  e.  reduced  to  cer- 
tainty. 

The  opinions  agree,  that  the  whole 
difficulty,  in  the  principal  case,  arises 
from  the  collision,  which  occurs  between 
the  operation  of  this  rule  and  the  appli- 
cation of  the  principle,  that  title  passes 
according  to  the  intention  of  the  pur- 
ties,  which  we  may  call  the  principle 
of  intent.  The  diametrically  op- 
posite conclusions  reached  by  the  two 
courts,  result  from  the  opposite  views 
held  of  the  nature  of  this  rule  of  ascer- 
tainment. 

The  Supreme  Court  regard  this  rule 
as  an  outgrowth  and  expression  of 
those  fundamental  laws  upon  which  the 
contract  of  sale  is  based.  Hence,  to  be 
in  its  nature  superior  to  and  in  its  oper- 
ation irrespective  of  the  intention  of  the 
parties.  The  Court  of  Errors,  on  the 
other  hand,  regard  it  as  a  mere  artifi- 
cial rule  of  law,  which  a  progressive 
court  should  lay  aside  when  commer- 
cial convenience  or  substantial  justice 
may,  in  the  opinion  of  the  court,  re- 
qjtiire  it.     The  question   then,  is   prac- 

Itically  reduced  to  this  inquiry,  viz., 
what  is  the  nature  of  this  rule  of 
ascertainment? 

In  considering  this  question,  it  will 
be  necessary  to  recur  for  a  moment  to 
the  fundamental  principles  of  the  exe- 
cuted contract  of  sale,  the  essential  prin- 


ciples of  which  are  contained  in  Black- 
stone's  definition,  that  '^sale  is  a  trans- 
ferring of  goods  for  money,"  and  its 
most  primitive  illustration  would  be  a 
seller  with  an  article  in  his  hand,  and  a 
buyer  with  the  price  in  his,  simulta- 
neously exchanging  the  one  for  the 
other,  in  which  ideal  sale  property  and 
possession  never  part  company,  and  de- 
livery is  contemporaneous  with  the  exe- 
cution of  the  contract.  However  un- 
suited  this  to  commercial  convenience, 
it  is  the  true  form  of  the  executed  con- 
tract of  sale.  Nor  are  the  essential  fea- 
tures of  this  normal  sale  ever  departed 
from,  in  contemplation  of  law.  One 
of  these  essential  features  is  the  execu- 
tion of  the  sale  by  handing  the  article 
to  the  buyer.  From  the  significance  of 
this  act  the  doctrine  of  delivery  arises, 
and  to  it  we  may  trace  the  rule  of  law 
now  under  consideration. 

In  this  normal  sale,  the  seller  hands 
the  article  to  the  buyer.  Thus  it  will 
be  noticed,  the  subject  of  sale  is  ascer- 
tained before  property  passed ;  for  the 
handing  is  per  se  an  ascertainment  or 
reduction  to  certainty.  If  he  hold  out 
two  articles,  and  either  he  or  the  buyer 
select  one,  the  subject  of  sale  would  thus 
have  been  ascertained  before  property 
passed.  It  is  equally  evident  that  no 
specific  title  to  either  article  could  pass 
until  there  had  been  a  selection,  or  at 
least  a  unanimity  as  to  what  article  it 
was  that  constituted  the  subject  of  sale. 
Not  only  because  mutual  intention,  with- 
out unanimity,  is  a  flat  contradiction, 
but  also,  because  delivery  is  thit  which 
executes  the  sale ;  and  this  selection, 
mental  though  it  be,  is  a  necessary  pre- 
liminary to  any  method  of  delivery. 
For  delivery  is  a  twofold  conception, 
it  is  a  selection  and  a  physical  transfer 
of  the  thing  selected.  And  any  means 
by  which  this  selection  or  unanimity 
could  be  either  attained  or  communi- 
cated, whether  by  word,  look,  act  or  even 
thought  of  the  mind  directed  to  a  spe- 
cific article  would  amount  to  a  selection 
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or  appropriation  of  that  article,  upon 
which  the  physical  transfer  coald  oper  - 
ate.  It  is  an  aphorism  that  we  can  do 
no  determinate  act  without  its  appropri- 
ate antecedent  mental  condition.  Hence, 
by  a  law  fundamental  in  the  nature  of 
things,  selection  must  precede  the  dcli- 
rery  of  the  thing  selected,  and  that  is  all 
the  rule  of  ascertainment  requires ;  a 
rule  not  altered,  that  wc  can  see,  by  the 
fact  that  the  selection  is  to  be  made  from 
a  bulk  uniform  in  kind  and  ralue.  It 
is  erident  then  that  a  sale  in  order  to 
be  executed  by  delivery  must  have,  as 
an  essential  feature,  this  selection  of  the 
thing  to  be  delivered ;  must,  in  other 
words,  conform  to  the  rule  under  con- 
sideration, because  this  rule  is  in  its  na- 
ture and  reason  based  on  fundamental 
laws  as  unvarying  in  their  application 
as  the  law  of  gravitation. 

But  it  may  be  said,  that  while  the  rule 
thus  applies  in  cases  where  title  passes 
by  actual  delivery,  to  necessitate  this  as- 
certainment of  the  exact  subject  of  sale, 
that  **  constructive  delivery"  is  a  legal 
substitute  for  this,  and  does  not  require 
the  same  degree  of  certainty.  A  substi- 
tute of  what  f  Constructive  delivery  is 
the  substitution  of  a  symbolical  act  for 
the  physical  act  of  transfer  of  possession 
under  the  contract  of  sale,  and  as  a  sub- 
stitute it  must  take  the  place  of  its  princi- 
pal, riz. :  of  the  physical  transfer  of  i>os- 
session.  But  the  delivery  which  passes 
title  consists,  as  we  have  seen,  of  a  se- 
lection and  a  physical  transfer  of  the 
thing  selected.  If  now  we  put  the  sym- 
bolic act  in  the  place  of  the  physical  act, 
we  shall  have  a  selection  and  a  sym- 
bolic act.  The  substitution  in  nowise 
waives  the  selection,  which  is  prelimi- 
nary and  independent  of  the  method  of 
transfer.  Transfer  of  title  by  construc- 
tive delivery  then  in  no  view  obviates  the 
necessity  of  the  selection  upon  which 
the  transfer  is  predicated,  which  is,  in 
the  nature  of  things,  just  as  essential  a 
preliminary  in  the  one  case  as  in  the 
other.     The  legal  permission  extending 


no  further  than  the  substitution  of  a 
method  of  manifesting,  by  symbolic  act, 
a  unanimity  or  selection  previously 
reached.  This  selection  is  not  the  re- 
sult of  either  the  physical  or  of  the  sym- 
bolic act,  but  is  attained  by  that  select- 
ive process  which  enters  of  necessity 
into  any  method  of  delivery,  actual  or 
constructive,  real  or  symbolic,  to  all 
modes  of  executing  the  contract  of  sale 
— to  every  method  by  which,  in  contem- 
plation of  law,  title  passes. 

The  conclusion,  then,  to  which  these 
elementary  considerations  would  seem 
to  point,  is,  that  the  view  of  this  rule 
held  by  the  courts  below  was  not  with- 
out a  certain  foundation  in  law  and 
reason,  namely,  that  the  nature  of  this 
rule  is  such,  that  no  sale  can  be  exe- 
cuted, so  as  to  pass  title  to  the  subject 
of  sale,  unless  there  be  either  a  phys- 
ical transfer  of  the  subject  of  sale,  or 
a  legal  substitute  to  the  same  intent, 
either  of  which  methods  is  equally  and 
necessarily  predicated  upon  a  selection 
or  unanimity  as  to  the  subject  of  sale, 
which  is  all  that  the  rule,  in  its  essen- 
tial nature,  requires. 

If,  now,  the  subiect  of  sale  be  **  a  spe- 
cified quantity,  ex  a  bulk,  uniform  in 
kind  and  value,"  that  circumstance  can 
have  no  influence  upon  the  operation 
of  a  law  of  this  nature,  of  a  law  which 
has  no  reference  to  kind,  or  value,  or 
to  any  attribute  of  the  subject  of  sale, 
but  regards  solely  the  fundamental  doc- 
trine that  the  selection,  upon  which  the 
passage  of  title  is  based,  must,  by  a  law 
of  mind,  necessarily  precede  the  passage 
of  title.  If  such  be  the  nature  of  this 
rule,  the  position  of  the  Supreme  Court 
below,  that  the  intentions  of  the  parties 
could  not  prevail  against  it,  is  evidently 
a  logical  sequence,  the  transfer  of  title 
being  a  matter  of  law,  not  a  matter  of 
contract.  Contracts  can  only  form  per- 
sonal obligations  between  the  contract- 
ing parties.  I>aw  lexecutes  -all  contracts. 
The  contract  cannot,  of  itself,  produce 
this  effect ;  still  less  is  it  the  part  of  any 
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contract  to  dictate  what,  for  its  par- 
poses,  shall  be  a  transfer  of  title,  in  op- 
position to  legal  rules,  or  in  disregard 
of  legal  requirements. 

To  argue  that,  because  intention  makes 
the  contract,  therefore  it  makes  the  exe- 
cuted contract,  is  clearly  sophistical — 
is  adding  a  ralue  to  one  side  only  of 
an  equation.  Add  to  both  sides,  and  no 
one  can  dispute  the  result,  viz.,  that 
intention  plus  legal  manifestation  makes 
an  executed  contract ;  but  in  this  legal 
manifestation,  which  executes  the  con- 
tract, is  involved,  as  we  have  seen,  the 
idea  of  the  selection  or  ascertainment 
of  the  subject  of  sale  ;  for  how  can 
parties  legally  manifest  a  mutual  in- 
tention, which  admittedly  lacks  una- 
nimity on  so  vital  a  point  as  the  very 
subject-matter  of  the  contract  ? 

Having  now  considered  the  nature 
and  operation  of  this  rule  as  held  by  the 
court  below,  we  shall  cite  those  autho- 
rities decided  under  it  and  which  will 
be  found  to  support  the  view  taken. 
The  rule,  it  will  be  borne  in  mind,  is 
that  where  a  specified  quantity  of  goods 
out  of  a  bulk  is  sold,  the  sale  is  incom- 
plete and  title  does  not  pass  until  the 
part  sold  is  identified  or  appropriated  to 
the  contract. 

The  rule  is  substantially  agreed  upon 
by  civilians  and  common  lawyers:  Pic- 
ot*s  Com.  des  Inst.  Livre  III. ,  tit.  23,  sec. 
3  ;  Digest  18,  1  ;  Pothier  Trait  du  con- 
trat  de  vente,  p.  4,  n.  308 ;  Code  Na- 
poleon, No.  1585  ;  2  Kent's  Com.  496  ; 
Hilliard  on  Sales  135,  sect.  1-5  ;  Ben- 
jamin on  Sales  304,  s.  352,  et  seq,; 
Story  on  Sales  328,  sect.  296,  et  aeq. ; 
Blackburn  on  Sales  20 ;  1  Parsons  on 
Contracts  440,  et  seq. 

Luke  ziv.,  19,  <*I  have  bought  five 
yoke  of  oxen  and  I  go  to  prove  them." 
ioKtftacai  (the  word  translated  "  prove'*), 
means  an  approval  or  acceptance  based 
on  examination.  A  curious  instance 
showing  at  once  the  prevalence  of  the 
rule  and  the  importance  attached  to  it, 
for  the  excuse  is  practically,  *'I  have 


bought  the  oxen  but  until  I  select  them 
I  get  no  title  to  them." 

It  is  customary  to  divide  the  cases  into 
1,  those  which  support  the  rule,  and  2, 
those  which  are  antagonistic  to  it ;  and 
these  two  classes  are  generally  regarded 
as  being  directly  conflicting.  If,  how- 
ever, the  nature  and  operation  of  the 
rule  be  as  we  have  considered  it,  these 
two  classes  of  decisions  may  be  recon- 
ciled witl^out  violence  to  any  essential 
requirement  of  the  law,  and  the  cases 
spoken  of  as  conflicting  by  the  court  of 
error  be  reduced  to  something  very  like 
harmony. 

The  first  class  is  composed  of  those 
cases  which  hold  the  straight  doctrine 
that  under  the  rule  title  to  the  part  does 
not  pass  until  the  part  has  been  reduced 
to  certainty.  This  class  should  be  sub- 
divided into  those  in  which  this  point  is 
ruled  without  any  foreign  or  incidental 
circumstances  ;  and  those  in  which  such 
elements  are  introduced.  The  former 
speak  no  uncertain  sound  and  need  only 
to  be  cited,  such  are  :  Repeltfe  v.  Afackie, 
(1824)  6  Cowen  250  ;  Downer  v.  Thomp- 
son (1841),  2  Hill  137  ;  White  v.  Wilks^ 
(1813)  5  Taunt.  176;  Austin  v.  Craven^ 
4  Id.  644  ;  Scudder  v.  Worster,  11  Cush. 
575  ;  Aldridge  v.  Johnston,  (1857)  7  E. 
&  B.  885  ;  Langton  v.  Higgins,  4 
Hurlst.  &  N.  402  ;  Keeler  y.  Goodwin^ 
(1873)  111  Mass.  490;  Haldeman  r, 
Duncan,  (1865)  1  P.  F.  Smith  6; 
Morriton  v.  Dingley,  (1874)  63  Me. 
553;  Hutchinson  v.  Hunter  (1847),  7 
Barr  140  ;  Golder  v.  Ogden,  15  Penna. 
St,  (3  Harris)  528  ;  WcUdo  v.  Beecher, 
11  Ired.  609  ;  Merrill  r.  Hunnewell^  13 
Pick.  213  ;  Hires  v.  Hurffy  39  N.  J.  4. 
The  other  division  of  those  cases  which 
support  the  rule  comprises  those  in  which 
the  determination  of  price,  kind  or  qual- 
ity is  incidental  to  the  main  point  of  the 
case.  As  the  determination  of  these 
incidents  is  often  a  condition  precedent 
to  the  execution  of  ordinary  sales,  it 
has  been  contended  that  these  cases  were 
not    controlled   strictly    by    the    rale, 


Digitized  by 


Google 


HUETF  r.  HIRES. 


177 


but    bj    principles    drawn    from    and 
eqoallj    applicable    to     sales    of    the 
entiretj.     An  examination  of  the  cases 
themselves,  howeTer,  will   not  fail   to 
show  that  in  them  the  real  question  was 
not  whether    title    passed    before    the 
price,  &c.,  were  determined,  bat  whether 
it  passed  at  all ;   the  ascertainment  of 
the  part  being  not  as  a  mere  basis  for 
the  determination  of  the  price,  &c.,  but 
for  the  essential  object  of  reaching  that 
onanimitj  as  to  the  subject  of  sale  re- 
quired  by  the   rule.    Such    cases  are: 
Siiantona  v.  Swift,  B.  &  C.  857  (1826)  ; 
Bansan  r.  i/c^er,  6  East  614  (1805)  ; 
Zagurjf  v.  Famell,  2  Camp.  240  (1810)  ; 
Ward  Y.  Shaw,  7  Wend.   404   (1831)  ; 
F^tch   Y.    LozBe,   15   Id.    221    (1836)  ; 
Wood  y.  SfcGee,  7  Ohio  467   (1836)  ; 
Ii»g^  T.  Mineti^  11  East  209  (1809)  ; 
Wallace  v.   Breeds,  13  Id.  522  ;  Giilett 
T.  HUf,  2  C.  &  M,  580 ;  Foot  v.  Marsh, 
51  N.  Y.  288  (1873)  ;  Bush  r.  Davis,  2 
M.  &  Selw.  398  (1814)  ;  Shipley  r,  Da- 
vis, 5  Taunt.  617  (1814)  ;   Thompson  v. 
Conover,   31   N.J.  466  (1865);  Logan 
T.  Le  Mesurier,  6  Moore  Prir.  C.  Cases 
116. 

We  may  take  this  last  case  as  a  type 
of  this  class.  Logan  v.  Le  Mesurier 
was  a  case  in  which  the  buyer  bought 
and  paid  for  a  raft  of  lumber,  measur- 
ing ^<  fifty  thousand  feet,  more  or  less," 
with  an  agreement  that,  should  it  turn 
out  more,  the  excess  was  to  be  paid  for 
at  9 JJ.  per  foot.  The  raft  was  shipped, 
and  totally  destroyed.  The  question 
was,  had  title  passed?  The  Court  of 
Queen's  Bench,  at  Montreal,  decided 
that  it  had  ;  but  the  Court  of  Appeals 
fof>  Lower  Canada  rererscd  this  judg- 
ment, and  decided  that  title  had  not 
passed.  The  seller  appealed  to  her  Ma- 
jesty in  Council,  where  the  decision  of 
the  Court  of  Appeals  was  affirmed  by 
Lord  BsououAM,  after  an  exhaustive 
review  of  principles  and  authorities. 

Tlie  second  class  is  composed  of  those 
cases  in  which'  title  was  considered  to 
have  passed  to  the  buyer  before  actual 
ToL.  XX VII.— 2. 


separation  of  the  part  from  the  bulk. 
These  are  the  cases  spoken  of  as  an- 
tagonistic to  the  rule  of  ascertainment, 
and   relied   upon  by   the   court  in  the 
principal  case.     If,  however,  the  view 
held  by  the  court  below,  of  the  nature 
and  effect  of  that  rule,  were  founded  on 
correct  reasoning  and  on  sound  prin- 
ciples, these  cases  are  not  antagonistic 
to  the  rule,  as  claimed,  but  are  instances 
in  which  the  conrts  have,  in  the  appli- 
cation of  a  mle  of  law,  availed  them- 
selves of  circumstances,  clearly  within 
limits  compatible  with  the  nature  of  the 
rule,  to  mitigate  its  seeming  strictness. 
We  have  seen  that  the  nature  of  this 
rule  is  such,  that  all  that  it  demands, 
as  an  essential,  is  that  a  selection,  or 
unanimity  as  to  the  subject  of  sale,  shall 
have  been  reached,  between  the  partic«, 
upon  which  transfer  of  possession,  ac- 
tual or  symbolic,  could  be  predicated. 
In  this  view,  the  cases  in  question  are 
clearly  within  the  rule.     In  every  case  ^ 
there  was  present  a  manifestation  of 
just  what  the  mle  requires,  viz.,  some 
act  which  indicates  that  a  unanimity,  as 
to  the  subject  of  sale,  has  been  reached, 
upon   which   transfer   could    be   based. 
Take  the  oft-cited  case  of    Whitehouse 
V.  Frost,  which  is  a  typical  case.     This 
was  a  sale  of  ten  tons  of  oil,  out  of  a 
bulk  of  forty  tons,  in  the  possession  of 
a  third  party.     The  seller  gave  to  the 
buyer  a  delivery  order  on  the  custodian 
for  the  ten  tons,  which  was  accepted. 
The  court  held  that  title  to  the  ten  tons 
passed  to  the  buyer  with  the  order  and 
acceptance.     But  how  is  this   antago- 
nistic to  the  rule,  as  we  understand  it  ? 
The  parties  had  arrived  at  a  complete 
unanimity  as  to  the  subject  of  sale,  and 
clearly  manifested  it.   The  selective  pro- 
cess, so  far  as  either  party  was  con- 
cerned, was  as  complete  as  it  ever  could 
be,  and  the  subject  of  sale  had  been  re- 
duced to  a  legal  certainty,  upon  which 
transfer  could  be  predicated,  without  the 
exercise,  de  novo,  of  the  selective  pro- 
cess, by  either  party.     And  this  is  the 
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test.  It  is  this  feature  which,  ranning  Enough  has  been  said  to  show  that, 
through  this  class  of  cases,  harmonizes  in  this  view  of  the  cases  themselves, 
them  with  the  rule,  and  distinguishes  and  in  view  of  the  further  fact  that  they 
them  from  the  principal  case.  These  cases  are  immensely  outnumbered  and  out- 
are  :  Whitchouse  v.  Frosty  12  East  614  weighted,  they  offer  no  obstacle  to  the 
(1810)  ;  Kimberly  v.  Patching  19  N.  Y,  operation  of  an  established  rule  of  law, 
330  (1859)  ;  Cushing  v.  Breeds  14  Allen  even  if  such  rule  were,  as  the  court  con- 
376  (1867)  ;  WoodlmiMfV,  Coventry,  2  H.  sider  it,  an  artificial  rule  of  custom  and 
&  C.  164;  Knights  V.  Wtjffin^  Law  Rep.  convenience;  while,  if  we  adopt  those 
5  Q.  B.  660.  It  is  customary  to  include,  views  of  the  nature  of  that  rule  which 
among  these  cases,  several  which  have  seem  to  have  been  entertained  by  the 
been  repeatedly  discriminated  as  having  court  below,  the  rule  will  be  found  to 
been  decided  upon  entirely  different  harmonize  all  the  cases^-except  Hires 
questions.  v.  Hurff,                                 C.  G.  G. 


Supreme  Court  of  Illinois. 
J.  A.  GRAIN  ET  AL.  c.  RICHARD  H.  McG(X)N  et  al. 

A  tender  after  default  does  not  discharge  the  lien  of  a  mortgage,  although  suffi- 
cient in  amount.     Where  a  tender  is  made  after  the  day  it  should  be  kept  good. 

A.  executed  a  deed  of  trust  in  the  nature  of  a  mortgage  to  secure  the  payment 
of  n  promissory  note  for  $2000,  made  the  same  day,  and  payable  one  year  from 
date,  upon  the  order  of  B. ,  more  than  a  year  afterwards. 

A.  tendered  B.  $2000  in  *^  greenbacks"  and  $40  in  gold,  which  was  the  full 
amount  then  due.  The  tender  was  refused  and  not  thereafter  kept  good.  Heldy 
that  the  tender  should  have  been  kept  good  in  order  to  discharge  the  mortgage. 

On  the  10th  of  December  1855,  one  Martin,  complainant's  in- 
testate, being  indebted  to  McGoon,  as  evidenced  by  his  promissory 
note  of  that  date,  payable  one  year  after  date,  for  $2000,  money 
loaned,  with  interest  at  the  rate  of  ten  per  cent,  per  annum,  exe- 
cuted his  deed  of  trust,  in  the  nature  of  a  mortgage  on  certain  real 
estate,  to  secure  the  payment  thereof.  Some  payments  of  interest 
having  been  made,  but  the  principal  of  the  note,  and  a  part  of  the 
interest  remaining  unpaid,  on  or  about  the  1st  of  March  1863, 
Martin  tendered  to  McGoon,  as  the  amount  then  due  on  the  note, 
$2000  in  legal  tender  and  $40  in  gold,  which  McGoon  declined 
to  accept. 

Early  in  the  year  1866  the  trustee  in  the  deed  of  trust,  at  the 
request  of  McGoon,  advertised  the  property  for  sale,  for  the  purpose 
of  satisfying  the  amount  claimed  to  be  due  on  the  note. 

Thereupon,  on  the  27th  of  February  1866,  appellants  filed  their 
bill  to  enjoin  this  sale,  and  for  an  account,  &c.  Answers  were 
filed  and  replications  thereto,  and  the  court  referred  it  to  a  jury  to 
find  : 
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1st.  What  was  the  amount  due  on  the  note  March  Ist  1863  ? 

2d.  Whether  Martin  made  a  tender  at  that  time  ? 

3d.  Whether,  if  made,  it  was  kept  good  ? 

The  jury  found  :  1st.  Amount  due  on  the  note  March  1st  1863, 
?2040.  2d.  Tender  made  March  1st  1863,  92040.  3d.  Tender 
not  kept  good.  Subsequent  to  this  finding  by  the  jury,  McGoon 
filed  his  cross-bill,  praying  a  decree  of  foreclosure  of  the  deed 
of  trust,  and  a  sale  of  the  property  to  satisfy  the  amount  due. 
Answer  was  filed  to  the  cross-bill,  setting  up  in  substance  the  same 
facts  relied  upon  in  the  bill  as  ground  for  relief.  The  court,  on 
final  hearing,  dissolved  the  injunction  and  found  there  was  due 
McGoon  on  the  note  $1311. 25,  for  which  foreclosure  was  decreed. 

The  opinion  of  the  court  was  delivered  by 

ScHOLFiELD,  C.  J. — The  principal  grounds  relied  upon  by  appel- 
lants for  reversing  the  decree  are :  1st.  That  the  tender  made  on  the 
Istof  March  1863,  discharged  the  mortgage,  although  the  tender  may 
not  have  been  kept  good.  2d.  That  the  tender  was  kept  good,  and 
there  should,  therefore,  have  been  no  decree  of  foreclosure.  Kortright 
V.  Cady,  21  N.  Y.  343 ;  Caruthers  v.  Humphreys,  12  Mich.  270, 
and  Vanhusen  v.  Kanouse^  13  Id.,  cited  by  appellant*s  counsel, 
sustain  them  in  their  first  position.  It  is,  however,  conceded  in 
those  cases  that  the  common  law  doctrine  was  different,  and  that  it 
required  a  tender  at  the  time  the  debt  is  due,  technically  termed  the 
*'  law  day,"  to  discharge  the  mortgage,  or  an  actual  payment  of  the 
amount.  The  doctrine  of  the  common  law  was  that  default  in  payment 
at  the  time  and  place  stipulated,  forfeited  absolutely  the  estate  of  the 
mortgagor ;  the  land  was  therefore  taken  away  from  him  for  ever : 
Coke  Littleton  205  a.  If,  however,  the  mortgagor  made  a  ten- 
der of  the  debt  due  at  the  stipulated  time  and  place,  and  the  mort- 
gagee refused  to  receive  it,  the  mortgage  was  discharged:  Coke 
Littleton  207  a.  But  a  convenient  time  before  sunset  on  the  day 
of  payment,  was  the  last  time  given  to  make  the  tender :  Coke 
Littleton  206  b. 

Courts  of  equity  acting  upon  their  general  principles,  in  order 
to  prevent  injustice  to  the  mortgagor,  resulting  from  the  common- 
law  rule,  interposed  and  established  the  doctrine  that  the  mortgage 
was  but  a  security  for*  the  debt ;  that  the  mortgagee  held  the  es- 
tate, although  forfeited  at  law,  as  a  trust ;  and  that  "  the  mort- 
gagor had  an  equity  of  redemption  which  he  might  enforce  against 
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the  mortgagee,  as  he  could  any  other  trust,  if  he  applied  within  a 
reasonable  time  to  redeem,  and  offered  a  full  payment  of  the  debt 
and  of  all  equitable  charges :  5  Story's  Eq.  Jur.  §  1013. 

It  will  be  observed  that  it  was  the  same  rigid  and  technical  com- 
mon-law rule  which  forfeited  the  estate  of  the  mortgagor  for  non- 
payment of  the  debt  at  the  stipulated  time  and  place,  and  dis- 
charged the  mortgage  by  a  tender  at  the  stipulated  time  and  place, 
the  literal  enforcement  of  the  terms  of  the  contract  without  regard 
to  circumstances.  We  fail  to  appreciate  why  a  court  of  equity, 
while  interposing  its  authority  to  mitigate  the  rigor  of  the  common- 
law  rule  against  the  mortgagor,  should  at  the  same  time  extend 
and  make  more  rigorous  the  rule  against  the  mortgagee.  We  do 
not  perceive  how  this  can  be  said  to  be  in  pursuance  of  the  natural 
principles  of  justice.  If  a  tender  is  made  but  not  accepted,  and  is 
kept  good,  it  is  plainly  right  that  the  mortgagee  should  have  only 
the  tender.  The  mortgagor  has  been  deprived  of  the  use  of  his 
money,  and  the  mortgagee  has  had  ample  time  to  reflect  upon  his 
rights,  and  has  been  at  liberty  to  have  them,  whenever  he  would, 
by  the  acceptance  of  the  tender.  But  when  the  tender  is  not  kept 
good,  the  mortgagor  has  the  use  of  the  money  and  the  mortgagee, 
however  ill  advised  he  may  have  been  at  the  time  of  tender,  has  no 
opportunity  for  revising  and  reconsidering  his  judgment,  and  there- 
after accepting  the  money  tendered. 

Where  the  tender  is  made  at  the  day,  it  is  made  at  the  time  the 
parties,  by  their  contract,  agreed  payment  should  be  made,  the 
mortgagee  may  then  reasonably  be  presumed  to  have  anticfpated 
payment  and  to  have  prepared  himself  to  state  the  account  accu- 
rately. But  a  tender  after  that  time  may  be  on  one  day  as  well 
as  on  another,  after  the  lapse  of  years  as  well  as  of  days,  and  with- 
out any  previous  notice  of  the  time.  In  very  many  cases  after  the 
lapse  of  a  considerable  time,  where  numerous  payments  have  been 
made,  and  the  parties  through  ignorance  or  carelessness  have 
omitted  to  make  entries,  or  to  execute  and  preserve  written  receipts 
thereof;  or  where  the  mortgagee  has  been  in  possession  of  the 
mortgaged  property,  and  is  under  obligations  to  account  for  rents 
and  profits,  after  deducting  taxes  and  necessary  repairs,  and  the 
memory  is  uncertain  and  confused,  it  would  be  very  difficult  to 
determine  at  once  whether  the  amount  tendered  is  equal  to  the 
amount  actually  due. 

The  first  judgment  on  the  question  might  be  very  inaccurate  and 
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yet  very  honest,  and  it  would  not  be  until  by  reflection  long  after- 
wards, that  the  inaccuracy  would  be  detected. .  When  it  is  reflected 
that  no  serious  hardship  is  imposed  on  a  party  making  a  tender 
by  requiring  him  to  keep  it  good,  it  would  seem  clearly  unjust, 
under  circumstances  like  those  alluded  to,  to  require  a  party  to 
whom  a  tender  is  made,  after  the  day  of  payment  has  passed,  to 
elect  at  once  to  accept  or  reject  it,  at  the  peril  of  losing  his  secur- 
ity, if  he  misjudges  as  to  his  rights.  An  exceptional  instance  of 
injustice  that  would  result  from  such  a  rule  is  found  in  facts  dis- 
closed by  this  record. 

The  debt  here  was  due  December  10th  1856,  and  had  a  tender  then 
been  made,  it  must  have  been  in  coin,  and  there  is  not  the  slightest 
grounds  for  supposing  that  it  would  have  been  rejected.  The  ten- 
der made  March  1st  1863,  was  rejected  because  it  was  not  in  gold, 
but  was  in  United  States  legal  tender  notes.  At  the  December  term 
1869,  of  the  Supreme  Court  of  the  United  States,  in  Hepburn  v. 
Griswold,  8  Wallace  603,  a  majority  of  the  court  sustained  the 
position  of  McGoon  in  rejecting  the  tender,  because  it  was  not  in 
gold,  and  had  the  present  case  been  decided  before  that  case  was 
overruled,  the  decision  must  have  been  in  favor  of  McGoon,  on  that 
ground:  McGoon  et  al.  v.  Shirk,  54  HI.  408.  Or  it  would  seem 
had  the  tender  been  made  after  the  decision  in  that  case,  and  before 
the  decision  in  Knox  v.  Lee,  1  Wallace  457,  overruling  it,  it  must 
have  been  held  the  legal  tender  was  insufiicient  for  the  cause  as- 
signed by  McGoon :  Harris  v.  Jix  et  al,  56  N.  Y.  421.  It  could 
hardly  seem  otherwise  than  harsh  and  unjust  to  discharge  the  mort- 
gage simply  because  McGoon  judged  with  regard  to  the  sufficiency 
of  the  tender,  as  did  the  Supreme  Court  of  the  United  States  in' 
the  first  decision,  and  not  as  in  its  last. 

The  policy  of  courts  of  equity  is  against  forfeitures,  and  in  this 
state  to  discharge  the  mortgage,  would  be  in  very  many  instances 
in  effect  to  forfeit  the  debt.  We  think  the  preferable  rule  is,  where 
the  tender  is  made  after  the  day  the  debt  secured  by  the  mortgage 
is  due,  to  require  that  it  shall  be  kept  good  in  order  that  it  may 
operate  to  discharge  the  mortgage.  This  is  in  harmony  with  Mai/- 
wood  Y.  Hunt,  5  Pickering  240 ;  Smith  v.  Kelly,  27  Maine  237 ; 
Merritt  v.  Lambert,  7  Paige  344. 

It  was  Martin's  duty  when  his  tender  was  rejected,  to  have  kept 
the  money  safely,  and  been  ready  to  pay  it  when  McGoon  should 
consent  to  accept  it :  Stow  v.  Russell  et  al.,  36  111.  33-34.     The 
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finding  of  the  jury  on  this  question  is,  in  our  opinion,  authorized 
by  the  evidence.  Chancellor  Martin,  Jr.,  by  whom  the  tender  was 
made,  says  he  deposited  the  money  to  his  credit,  in  a  bank,  and  en- 
dorsed and  delivered  the  certificate  thereof  to  his  father,  the  mort- 
gagor. It  appears  ?800  of  this  was  drawn  out  April  4th  1863,  and 
it  is  not  shown  that  other  money  was  kept  ready  to  supply  its  place. 
Henry  S.  McGoon  testifies  that  in  May  1865,  he  called  upon  Grain, 
the  administrator,  for  the  money  due  on  the  note,  and  that  then 
Grain  told  him  he  could  not  pay  it,  but  it  must  be  probated  against 
the  estate,  and  paid  in  its  order  with  other  claims. 

Grain,  to  some  extent,  contradicts  him,  but  admits  that  he  ad- 
vised him  on  the  subject  of  probating  the  claim,  and  that  he  did  not 
ofier  to  then  pay  him  or  say  anything  about  the  tender.  Without 
discussing  the  relative  weight  of  the  testimony  of  these  witnesses, 
and  without  discrediting  Grain,  it  is  suflScient  to  say  even  his  evi- 
dence alone  is  not  sufficient  to  clearly  establish  that  the  tender  was 
then  kept  good.  Henry  S.  McGoon,  he  was  informed,  was  the 
assignee  of  the  note.  He  was  also  informed  that  his  business  then 
was  to  get  the  money  due  upon  it.  If  it  had  all  the  time  been 
ready  for  him,  and  was  then  ready  for  him,  he  should  have  so  noti- 
fied him.  The  objections  to  the  instructions  to  the  jury  are  unim- 
portant. Their  verdict  was  advisory  only  to  the  court,  and  since 
we  are  satisfied  with  the  result,  it  is  unimportant  by  what  process 
it  was  reached.  The  decree  is  affirmed. 

In  considering  the   operation  of    a  tender  therefore  upon  the  "law  day" 

tender  care  should  be  taken  to  distin-  necessarily  divested  the  mortgage,  be- 

guish  between  the  mortgage  and   the  cause  it   fully  satisfied   the  condition : 

mortgage   debt.     The  mortgage  is   in-  Coke  Litt.  209  b  ;  Com.  Dig.  '*  Condi- 

stantly  and  finally  discharged,  but  the  tion,"  L.  4  ;  Bac.   Ab.  **  Tender,"  F. 

obligation  of  the  debt  is  not  impaired  :  330 ;    4  Kent  Com.  *193  ;    Shields   t. 

Coke  Litt.  209  a  ;  Bac.  Ab.  **  Tender,"  Lozear,  supra, 

F.  330.     It  is  essential  therefore  both  at         But  a  tender  upon  a  day  subsequent 

law  and  in  equity  that  a  tender  should  was  without  effect,  because  the  condition 

be  kept  good  in  order  to  stay  interest  was  then  discharged,  and  the  estate  ab- 

and  save  costs  :  Humex,  Peploh^  8  East  solutely  vested  in  the  mortgagee  by  rea- 

168  ;  IVolmtt  v.  Van  SatUvoordf  17  John.  son  of  the  forfeiture.     Under  such  cir- 

253;   Gyles  v.  Ilall^  2  P.  Wms.  378;  cumstances,  the  Statute  of  Frauds  would 

HarmfT  v.  Priestly,  16  Beav.  569  ;  Co.  not  permit  either  tender  or  payment  to 

lumbia  Build,  Ass,  v.  Crump  et  al.,  42  divest  an  absolute  estate,  without  the  aid 

Md.   194  ;  Shields  v.  Lozear,  34  N.  J.  of  a   legal    conveyance  :    Maytoood  v. 

504.  Hunt,  5  Pick.  240  :  Currier  v.  Gale,  9 

At  common  law  a  mortgage  was  re-  Allen  522. 
garded  as  an  estate  upon  condition.     A         In   equity,  however,   the  mortgagor 
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ooald  still  be  relieved  from  the  conse- 
qaenccs  of  the  legal  forfeiture.  Upon 
payment  of  the  debt  the  mortgagee  was 
converted  into  a  trustee  for  the  mort- 
gagor, but  a  mere  tender  did  not  have 
this  effect  :  Adams's  Eq.  *115  ;  Shields 
V.  Lozear^  supra. 

Thus  in  the  case  of  Postlethwaile  v. 
Bijfthey  2  Swan.  *256,  a  bill  was  filed 
to  compel  payment,  where  estates  in 
Jamaica  had  been  conveyed  to  trustees, 
in  trost,  inter  alia,  to  raise  money  for 
the  payment  of  a  debt  due  to  the  plain- 
tiff. By  their  answer,  the  defendants, 
the  trustees,  disputed  the  amount  of  the 
plaintiff's  claim,  and  having  paid  into 
court  a  sam  of  2661/.  2s.  3d.,  they 
moved  before  the  Vice  Chancellor,  that 
upon  payment  into  court  of  the  further 
sum  of  4034/.  14s.  3d.  (amounting  with 
the  former  sum  to  6695/.  I3s.  3d.,  the 
utmost  extent  of  the  debt  claimed),  the 
plaintiff  might  release  the  estates.  The 
Vice  Chancellor  made  the  order,  on 
payment  into  court  of  an  additional  sum 
for  securing  the  plaintiff's  costs.  But 
upon  a  subsequent  motion  the  Chancellor 
(Eldon)  discharged  this  order.  <*I 
take  it,"  he  said,  **  to  be  contrary  to 
the  whole  course  of  proceeding  in  this 
court,  to  compel  a  creditor  to  part  with 
his  security  till  he  has  received  his 
money.  Nothing  but  consent  can  au- 
thorize roe  to  take  the  estate  from  the 
plaintiff  before  payment."  Upon  this 
principle  therefore  it  was  held  that  a 
tender  would  not  discharge  the  lien  of  a 
solicitor,  although  the  money  had  been 
paid  into  court :  Richards  v.  PUiiel,  Cr. 
k  Phil.  79  ;  8.  c,  18  Eng.  Ch.  B.  79. 

At  law,  however,  a  tender  seems  to 
have  been  accorded  a  more  extended 
operation  in  relation  to  liens  than  in 
equity.  **  It  is  a  general  rule  of  law," 
said  Commissioner  Dwioht  (  Tiffany  v. 
St.  John,  65  N.  Y.  318),  **  that  where 
a  person  holds  tL  lien  upon  property,  a 
tender  by  the  owner  of  the  property  of 
the  amount  of  the  lien  will  discharge  it. 
*  *  ♦  The  principle  governing  the  sub- 


ject is,  that  tender  is  equivalent  to  pay- 
ment as  to  all  things  which  are  inci- 
dental and  accessorial  to  the  debt." 

Neither  does  the  rule  seem  to  vary, 
whether  the  lien  is  created  by  the  act 
of  the  parties :  Coggs  v.  Bernard,  1 
Sm.  Lead.  Cas.  *291  ;  Anon.,  2  Salk. 
522  ;  Ratcliff  v.  Davies,  Cro.  Jac.  244 ; 
Com.  Dig.  ''  Mort."  A  ;  Ball  v.  Stan^ 
ley,  5  Yerg.  (Tenn.)  199;  Moymhnn 
v.  Mooret  9  Mich.  9  ;  or  through  the 
operation  of  law  :  Six  Carpenters^  Case, 
8  Coke  146  a  ;  Hunter  v.  LeConte,  6 
Cow.  728 ;  Tiffany  v.  St.  John,  supra. 
Nor  does  the  rule  seem  to  be  otherwise 
although  the  stipulated  day  of  payment 
has  passed  :  Story  on  Bail.  J  346  ;  3 
Par.  on  Cent.,  5th  ed.  274  ;  Walter  v. 
Smith,  5  B.  &  Aid.  439  ;  Cortelyou  v. 
Lansing,  2  Cain.  Cas.  in  Error  200. 

In  view  of  this  conflict,  it  is  natural 
that  courts  of  law  should  be  somewhat 
embarrassed  when,  under  the  influence 
of  equitable  doctrines,  they  come  to 
deal  with  a  mortgage  as  a  security 
rather  than  an  estate.  It  is  manifest, 
upon  principle  at  least,  that  if  it  be 
once  conceded  that  payment  will  dis> 
charge  the  mortgage  even  after  de- 
fault a  tender  cannot  be  denied  this 
effect,  upon  the  ground  that  the  mort- 
gage interest  still  continues  within  the 
purview  of  the  Statute  of  Frauds  :  Ed- 
xcards  v.  Farmers*  Fire  and  L^fe  Ins, 
Co.  21  Wend.  467  ;  McMillan  v.  Rich- 
ards, 9  Cal.  365-411.  The  real  ques- 
tion would  then  seem  to  be  whether 
legal  or  equitable  principles  shall  pre- 
vail in  dealing  with  what  is  now  practi- 
cally regarded  as  a  mere  lien  or  pledge 
for  the  security  of  a  debt. 

In  Shields  v.  Lozear,  supra,  the  more 
conservative  position  was  taken  that  a 
tender  after  default  would  not  discharge 
the  lien  of  a  mortgage.  Said  Depue, 
J.,  "  When  a  court  of  law  undertakes 
to  deal  with  this  equitable  estate,  it 
must  do  so  upon  principles  of  equity 
and  keep  in  view  the  relief  which 
would  be  afforded  in  equity  and  protect 
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the  rights  of  the  parties  accordingly. 
The  recognition  of  this  equitable  estate 
has  been  obtained  in  courts  of  law  by 
the  fiction  of  regarding  the  mortgagee 
after  his  debt  is  satisfied,  as  a  trustee 
of  the  legal  estate  for  the  mortgagor. 
Until  the  debt  is  paid,  the  legal  seizin 
of  the  mortgagee  is  not  a  mere  formal 
title  and  no  trust  will  be  raised  for  the 
benefit  of  the  mortgagor  until  the  pur- 
pose for  which  the  mortgage  was  made 
is  answered." 

But  after  a  long  and  earnest  conflict, 
Jackson  v.  Crajls,  18  Johns.  110  5  J/er- 
ritt  V.  Lambert,  7  Paige  344  ;  Edwards 
V.  Farmers*  Fire  Ins.  and  Loan  Co.,  21 
Wend.  467 ;  Farmers*  Fire  Ins.  and 
Loan  Co.  v.  Edwardsy  26  Id.  541  ;  Ar- 
not  V.  Post,  6  Hill  65  ;  Post  v.  Amot, 
2  Denio  344,  the  New  York  courts 
reached  a  contrary  conclusion  in  the 
leading  case  of  Kortrtgkt  v.  Cady,  21 
N.  T.  343.  Said  Comstock,  C.  J. : 
*'  The  proposition  that  a  tender  of  the 
money  due  on  a  mortgage,  made  at  any 
time  before  a  foreclosure,  discharges  the 
lien,  is  the  logical  result  of  premises 
which  are  admitted  to  be  true.  These 
are,  that  the  mortgagor  has  the  same 
right  after  as  before  a  default  to  pay  his 
debt,  and  so  clear  his  estate  from  the 
encumbrance ;  and  that  payment  being 
actually  made,  the  lien  thereby  becomes 
extinct.  We  have,  then,  only  to  apply 
an  admitted  principle  in  the  law  of  ten- 
der, which  is,  that  tender  is  equivalent 
to  payment  as  to  all  things  which  are 
incidental  and  accessorial  to  the  debt. 
The  creditor,  by  refusing  to  accept,  does 
not  forfeit  his  right  to  the  very  thing 
tendered,  but  he  does  lose  all  collateral 
benefits  or  securities  :  3  Johns.  Cas. 
243;  12  Johns.  274;  6  Wend.  22;  6 
Cowen  728 ;  Coggs  v.  Bernard,  %  Ld. 
Raym.  916.  Thus,  after  the  tender  of 
a  money  debt,  followed  by  payment  into 
court,  interest  and  costs  cannot  be  recov- 
ered. The  instantaneous  effect  is  to  dis- 
charge any  collateral  lien,  as  a  pledge 
of  goods  or  the  right  of  distress.  It  is 
not  denied  that  the  same  principle  ap- 


plies to  a  mortgage,  if  the  tender  be 
made  at  the  very  time  the  money  is  due. 
If  the  creditor  refuses,  he  justly  loses 
his  security.  It  is  impossible  to  hold 
otherwise,  although  the  tender  be  made 
afterwards,  unless  we  also  say  that  the 
mortgage,  which  was  before  a  mere  se- 
curity, becomes  a  freehold  estate  by  rea- 
son of  the  default."  And  see  Frost  v. 
Yonkers  Savings  Bank^  70  N.  Y.  553  ; 
Caruthers  \^  TTitmphrey,  12  Mich.  270; 
Van  Husan  v.  Kanouse,  13  Id.  303; 
Moore  Y.  Cord,  14  Wis.  *213  ;  Breiten- 
bach  V.    Turner,  18  Wis.  *140. 

In  California,  however,  the  courts 
declined  to  follow  the  lead  of  the  New 
York  cases,  although,  it  is  conceded  in 
that  state,  that  a  mortgage  passes  no  es- 
tate in  the  land  :  McMillan  v.  Richards,  9 
Cal.  345.  **  The  debtor,"  saidBALDWiir, 
J.,  in  Pene  v.  Castro,  14  Cal.  519,  "  is  as 
much  in  default  for  not  paying  when 
the  debt  is  due  as  the  creditor  is  in  de- 
fault for  not  receiving  the  money  atter- 
ward  when  offered.  It  would  be  very 
harsh  to  hold  that  the  debt  is  lost,  the 
general  effect  of  losing  the  security,  by 
a  mere  refusal  at  a  particular  moment 
to  receive  it,  that  refusal  induced,  too, 
as  it  might  be,  by  a  variety  of  circum- 
stances morally  excusing  it,  or  at  least, 
not  greatly  violative  of  any  positive 
duty,  and  productive  of  little  or  no 
injury  to  any  one."  But,  as  was 
observed  by  Sawtbr,  J.,  in  Hayes 
V.  .Joseph,  26  Cal.  535,  546  :  "  To  con- 
tinue a  mortgage  on  foot  after  a  tender 
might  tie  up  the  mortgaged  property  and 
greatly  embarrass  the  mortgagor  in  its 
full  enjoyment,  by  preventing  a  sale  or 
mortgage  for  other  purposes,  and  thus 
great  damage  might  result  to  him." 
See  also  MuhJer  v.  Newbaur  et  a/.,  32 
Cal.  170;  Ketchum  v.  Crippen,  37  Id.  223, 

The  question,  however,  was  finally 
set  at  rest  in  that  state,  and  the  reasoning 
of  Pene  v.  Castro,  supra,  finally  afiSrmed 
in  the  case  of  HmmsLmann  v.  Fitzpatrick, 
50  Cal.  650.  It  should  be  noticed,  how- 
ever,  that  a  tender  in  order  to  discharge 
a  security  should  be  of  the  full  amount 
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due  :  Graham  t.  Linden^  50  N.  Y.  547  ; 
Big^low  y.  Young,  30  Ga.  121,  and  that 
the  unconditional  acceptance  by  tho 
creditor  does  not  at  least  discharge  the 
debt.  ^*  It  is  settled  by  many  autho- 
rities," said  Bennett,  J.  {MUler  v. 
Holden,  18  Vt.  337),  *'  that  if  a  tender 
is  clogged  with  any  conditions,  so  that 
the  taking  of  the  money  tendered  would 
constitute  an  admission  by  the  party 
that  it  is  in  full  of  his  claim,  he  may  for 
this  cause  reject  the  tender  as  being  in- 
Talid.  *  *  *  The  reason  is,  that  the  party 
making  the  tender  has  not  a  right  to  in- 
sist upon  the  claimant's  being  concluded 
from  claiming  more  than  what  was  ten- 
dered, by  force  of  any  implied  admission, 
growing  oat  of  the  reception  of  the  mon- 
eyi  that  the  sum  tendered  was  the  amount 
due  to  him  and  that  he  received  it  in  satis- 
faction of  his  claim  :'*  Strong  v.  Harvey y 
3  Bing.  304  ;  8.  c,  11  Eng.  Com.  Law 
153  ;  Jennings  v.  Major,  8  C.  &  P.  61  ; 
8.  c,  34  Eng.  Com.  Law  610  ;  Hast- 
ingi  T.  Tkorley,  8  C.  &  P.  573;  8.  c, 
34  Eng.  Com.  Law  899  ;  Wdls  v.  Robh, 
9  Bush  32  ;  Storey  v.  Kreicson  et  al. ,  55 
Ind-  397  ;  Wood  v.  Ililchcoch,  20  Wend. 
48 ;  56  111.  453 ;  3  Phil,  on  Ev.  378. 

It  was  therefore  held,  in  the  New 
York  cases,  that  an  acceptance  of  a  ten- 
der, when  the  sum  was  insufficient, 
would  only  discharge  the  mortgage  lien 
pro  tanto,  "It  is  said,"  remarked 
Cojf STOCK,  C.  J.,  "that  mortgagees 
will  be  pat  to  great  inconvenience,  if, 
at  any  period,  however  distant  from  the 
time  of  maturity,  they  must  know  tho 
amount  of  the  debt  and  accept  a  tender 
on  peril  of  losing  their  security.  The 
force  of  this  argument  is  not  perceived. 
As '  a  tender  must  be  unqualified  "by 
any  conditions,  there  can  never  be 
anr  good  rea<H)a  for  not  accepting  the 
sum  offered,  whether  it  be  offered  when 
it  is  due  or  afterwards.  By  accepting 
the  tender,  the  creditor  loses  nothing 
and  incunf  no  hazard.  If  the  sum  be 
insufficient,  the  security  remains.  It  is 
only  by  refusing,  that  any  inconvenience 
Vol.  XXVU.— 24 


can  possibly  arise.  But,  whatever  may 
be  the  consequences  of  refusal,  the  cre- 
difor  may  partly  charge  them  to  his  own 
folly  :"  Kortrighl  v.  Cady^  fupra. 

In  Hayipard  v.  Munger^  14  Iowa  516, 
however,  it  was  doubted  whether  the 
creditor  is  not  precluded  from  recover- 
ing, when  he  docs  not  object  to  the 
amount  at  the  time  it  is  tendered. 
And  see  Graves  v.  McFarlane,  2  Cold. 
(Tenn.)   167. 

The  strictness  of  the  New  York  rule 
was  therefore  somewhat  modified  in  it.<t 
application  at  least,  by  Christianct, 
J.,  in  Potts  V.  Plaisted,  30  Mich.  149. 
**  In  view,"  he  said  **of  the  serious 
consequences  to  the  holder  of  a  mort- 
gage upon  the  refusal  of  a  tender,  con- 
sequences which  may  often  amount  to 
the  absolute  loss  of  the  entire  debt,  and 
in  view  of  the  strong  temptation  which 
must  exist  to  continue  merely  colorable 
or  sham  tenders,  not  intended  in  good 
faith,  the  evidence  should  be  so  full, 
clear  and  satisfactory,  as  to  leave  no 
reasonable  doubt  that  the  tender  was  so 
made,  that  the  holder  must  have  un- 
derstood it  at  tho  time  to  be  a  present, 
absolute  and  unconditional  tender,  in- 
tended to  be  in  full  payment  and  extin- 
guishment of  the  mortgage,  and  not 
dependent  upon  his  first  executing  a  re- 
ceipt or  discharge,  or  any  other  contin- 
gency. And  the  holder  must  in  every 
case  have  a  reasonable  opportunity  to 
look  over  the  mortgage  and  accompany- 
ing papers,  to  calculate  and  ascertain 
the  atnount  due  ;  and  if  such  papers  are 
not  present,  ho  must  be  allowed  a  rea- 
sonable time  to  get  them  and  make  tho 
calculation.  He  cannot  be  bound  under 
the  penalty  or  at  the  hazard  of  losing 
his  entire  debt,  to  carry  at  all  times,  in 
his  head,  the  precise  amount  due  on  any 
particular  day  :"  Proctor  v.  Robinson^ 
35  Mich.  284-294  ;  Frost  v.  Yonkers 
Savings  Bank,  supra  ;  Harris  v.  Jen,  55 
N.  Y.  421.  See  for  a  further  discussion 
of  this  subject,  2  Jones  on  Mortgages, 
{^  886  to  i  903,  both  inclusive. 

J.  P.  B. 
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Supreme  Court  of  Wisconain, 
HENRY  SPIERING  r.  JULIUS  H.  ANDRAE. 

Words  falsely  and  maliciously  charging  a  public  oiBcer  with  ignorance  and 
want  of  capacity  to  perform  properly  the  duties  of  an  office  of  profit,  and  directly 
tending  to  prejudice  him  therein,  are  actionable  per  se. 

This  was  an  action  for  slander.  The  plaintiflF  alleged  in  his 
complaint  that  at  the  time  the  alleged  slanderous  words  were 
spoken  by  the  defendant,  jie  was,  and  for  many  years  previous 
thereto  had  been,  a  justice  of  the  peace,  and  acted  as  such  in  the 
village  of  Mayville,  in  the  county  of  Dodge ;  that  the  defendant,  in 
a  public  speech  in  said  village,  at  a  public  meeting,  in  the  presence 
and  hearing  of  a  great  number  of  persons,  in  speaking  of  the  plain- 
tiff as  said  justice  of  the  peace,  maliciously  spoke  the  false  and 
defamatory  words  following :  "  The  reason  I  did  not  take  out  my 
second  papers  was  that  I  did  not  want  to  sit  as  a  juror  before  such 

a  d d  fool  of  a  justice.'*    No  special  damage  was  alleged  in  the 

complaint.  The  defendant  answered,  admitting  the  speech,  but 
alleged  that  the  words  were  not  spoken  of  or  concerning  the  plain- 
tiff, and  denies  that  he  used  the  words  "such  a  d d  fool,"  but 

that  the  words  used  were  "a  d d  fool  of  a  justice."     At  the 

trial,  the  defendant  objected  to  the  introduction  of  any  evidence  on 
the  part  of  the  plaintiff,  for  the  reason,  that  the  words  set  out  in 
the  complaint  were  not  actionable.  The  court  sustained  the  objec- 
tion, and  ordered  judgment  of  nonsuit,  with  costs,  to  be  entered 
against  the  plaintiff.  The  plaintiff  excepted,  and  afterwards  moved 
for  a  new  trial,  which  was  also  denied,  and  the  plaintiff  excepted. 
Judgment  was  rendered  against  the  plaintiff. 

The  opinion  of  the  court  was  delivered  by 

Taylor,  J. — The  only  question  is,  whether  the  words  set  out  in 
the  complaint  are  actionable  per  se.  The  complaint  alleges  that 
the  words  were  spoken  of  the  plaintiff  as  a  justice  of.  the  peace, 
and  we  think  this  claim  is  sustained  by  the  allegations  of  the 
complaint.  The  defendant  does  not  simply  say  of  the  plaintiff  that 
he  is  "a  d— — d  fool,"  but  that  he  "did  not  want  to  sit  as  a 

juror  before  such  a  d d  fool  of  a  justice."     It  is  clear  that  the 

defendant  meant  to  be  understood  by  this  language  that  he  con- 
sidered the  plaintiff  an  unfit  person  to  exercise  the  duties  of  a 
justice  of  the  peace,  on  account  of  his  ignorance  and  incapacity, 
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and  that  the  defendant  purposely  abstained  from  becoming  a  citizen 
of  the  United  States,  that  he  might  not  be  compelled  to  perform 
the  duties  of  a  juror  in  a  court  held  by  such  a  fool. 

Starkie  says,  "Words  are  actionable  without  proof  of  special 
dsonage,  which  directly  tend  to  the  prejudice  of  any  one  in  his 
office,  profession,  trade  or  business:''  Starkie  on  Slander  110.  In 
Larmng  v.  CarperUer^  9  Wis.  541,  it  is  held  that  words  spoken 
of  an  officer,  which  diminish  public  confidence  in  his  official  integ- 
rity, and  thus  injure  him  in  the  business  of  his  office,  are  action- 
able. In  Gottbehuet  v.  Hubachek,  3€  Wis.  515,  the  same  rule  is 
repeated.  The  present  chief  justice,  in  the  opinion,  says:  "We 
take  it  to  be  an  elementary  rule,  that  '  words  are  actionable  which 
directly  tend  to  the  prejudice  of  any  one  in  his  office,  profession, 
trade  or  business.'  "  That  was  an  action  brought  for  charging  the 
chief  engineer  of  the  fire  department  of  Racine  with  being  drunk 
at  a  fire  which  it  was  his  duty  to  extinguish.  The  case  of  Weil  v. 
Altenhofen,  26  Wis.  708,  is  not  in  conflict  with  these  decisions. 
In  that  case  the  words  were  not  spoken  of  the  plaintiff  in  his  pro- 
fession or  business. 

The  words  spoken  by  the  defendant  at  bar,  clearly  and  in  most 
contemptuous  terms  charge  the  plaintiff  with  a  want  of  capacity  to 
perform  properly  the  duties  of  his  office,  and  directly  tend  to  pre- 
judice him  therein.  There  are  some  cases  which  hold  that  charg- 
ing an  officer  with  mere  ignorance  and  want  of  capacity  to  perform 
the  duties  of  his  office  are  not  actionable  per  se.  Such  was  the 
opinion  of  Justice  NoTT,  who  delivered  the  opinion  in  the  case  of 
Mat/rant  v.  Richardson^  1  Nott  &  McC.  347.  We  think,  how- 
ever, the  great  preponderance  of  authority  is  that  words  charg- 
ing an  officer  with  gross  ignorance  and  incapacity  are  actionable 
per  Be.  Such  is  the  opinion  of  Starkie.  See  his  work  on  Slander, 
4th  English  ed.,  182,  184.  Townshend,  in  his  work  on  the  same 
subject,  sect.  194,  says :  "  It  is  said,  however,  that  it  is  actionable 
to  charge  ignorance  or  unskilfulness,  if  it  amounts  to  gross  igno- 
rance or  unskilfulness.  This  seems  only  another  mode  of  imputing 
such  ignorance  as  unfits  the  person  for  the  proper  exercise  of  his 
art,  or  of  misconduct  therein."  Again,  sect.  19G,  he  says:  "As 
regards  language  concerning  one  in  office,  the  same  general  princi- 
ples apply  as  to  language  concerning  one  in  trade.  Language  con- 
cerning one  in  office,  which  imputes  to  him  a  want  of  integrity  or 
misfeasance  in  his  office,  or  a  want  of  capacity  generally  to  fulfil 
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the  duties  of  his  office,  or  which  is  calculated  to  diminish  public  con- 
fidence in  him,  or  charges  him  with  the  breach  of  some  public  trust, 
is  actionable/*  The  following  are  some  of  the  cases  which  hold 
that  words  charging  an  officer  with  gross  ignorance  of  the  duties 
of  his  office  or  profession  are  actionable  without  alleging  any  spe- 
cial damage :  Howe  v.  Prim,  Holt  653 ;  3  Salk.  694 ;  Day  v.  Bui- 
ler,  3  Wils.  59 ;  Onslow  v.  Home,  Id.  186 ;  Peard  v.  Jones^  Cro. 
Car.  382 ;  Maises  v.  Thornton,  8  Term  Rep.  303 ;  Parker  v- 
Marfue,  1  Sid.  327 ;  White  v.  CarroU,  42  N.  Y.  161 ;  Eobins  v. 
Treadway,  2  J.  J.  Marsh.  (Ky.)  640.  In  the  case  of  White  v.  Car- 
roll, supra,  the  defendant,  in  speaking  of  the  plaintiff  as  a  physi- 
cian, called  him  a  "quack."  Justice  Sutherland,  in  delivering 
the  opinion  of  the  court,  says :  "To  call  a  physician  a  quack  is  in 
effect  charging  him  with  a  want  of  the  necessary  knowledge  and 
training  to  practise  the  system  of  medicine  which  he  undertakes  to 
practise.  *  *  There  cannot  be  any  doubt,  I  think,  that  to  falsely 
and  maliciously  call  a  physician  a  quack  is  actionable.'* 

Certainly  the  language  used  by  the  defendant  imputed  a  want 
of  capacity  and  ability  on  the  part  of  the  plaintiff  to  discharge  pro- 
perly the  duties  of  his  office,  and  was  calculated,  if  believed  by  his 
hearers,  to  diminish  public  confidence  in  him  as  a  justice. 

We  are  not  yet  prepared  to  say  that  the  citizen,  in  the  exercise 
of  his  right  to  criticise  the  acts  and  qualifications  of  those  holding 
office,  may  publicly  make  false  and  malicious  charges  as  to  their 
honesty,  or  their  capacity  to  discharge  the  duties  of  the  offices  held 
by  them.  Though  the  citizen  has  the  right  to  criticise  those  in 
office,  and  a  just  and  truthful  criticism  may  be  a  wholesome  cor- 
rective of  abuses  of  official  positions,  such  criticism  should  be 
honest  and  founded  upon  truth  and  not  falsehood. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the  cause 
remanded  for  a  new  trial. 

Mr.  Townshend  in  his  work  on  Slander  which  concerns  the  person  in  such  his 

and  Libel,  lays  down  the  rule,  "that,  employment   will   be   actionable,   if  it 

subject  only  to  the  conditions,  1.  That  affects   him  therein  in  a   manner   that 

the  occupation  is  one  in  which  a  person  may,  as  a   necessary  consequence,    or 

may  lawfully  be  enga^d  ;  and  2.  That  does,  as  a  natural  or  proximate  conse- 

it  is  an  occupation  which  does,  or  rea-  quence,  prevent   him    [from]    deriring 

sonably  may,  yield,  or  may  be  expected  therefrom  that  pecuniary  reward  which 

to  yield,  pecuniary  reward,  there  is  no  probably  he  might   otherwise  have  ob- 

employinent,  call  it  business,  trade,  pro-  tained  :"  Townshend  on   Slander  and 

fession  or  office,  or  what  you  will,  so  Libel,  J  1S2  ;  citing,  Fotdger  v.   Neuy- 

humble  or  so  exalted  but  that  language  comb.  Law  Rep.  2  Exch.  827  \  1  Stark. 
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on  SUnd.  128 ;  Cook  on  Defamation  21  ; 
F(rrif  V.  Hocf}ery  1  Lev.  115  5  Rex  v. 
Lord  Cochrane,  3  M.  «fe  S.  10  ;  Sinciair 
T.  Chttrles  Phillips,  2  B.  &  P.  363 ; 
and  that  as  respecte  the  occupation  of  the 
plaintiff,  *'  it  is  notr  held  to  be  sufficient, 
if  the  person  whom  the  language  con- 
cerns, habitually  (as  distinguished  from 
occasionally)  acts  in  or  pursues  the 
occupation  to  derive  an  emolument  from 
it :"  Daboreau  v.  Farrelly  15  C.  B.  360  ; 
Br  If  ant  v.  Loxton^  11  Moore  344; 
Davis  V.  Davis,  1  Nott  &  McC.  290  ; 
Stark,  on  Sland.  «119. 

As  to  the  point  that  the  occupation 
must  yield  a  pecuniary  reward,  Starkie 
says  that  *'  words  which  affect  a  person 
in  his  office  generally  are  actionable, 
whether  the  office  be  merely  confidential 
and  honorary,  or  be  productive  of  emol- 
ument:"  Stork,  on  Sland.  *110,  111. 
Mr.  Townshend,  however,  maintains 
the  contrary  doctrine.  Townshend  on 
Slander  &  Libel,  {  184,  and  cases  cited. 

Concerning  words  damaging  to  one 
in  his  office  or  profession,  the  words  in 
order  to  be  prima  facie  actionable  must 
clearly  appear  to  be  spoken  of  the  party, 
or  to  **  touch  him,''  in  respect  to  his 
office,  profession  or  employment :  Stark, 
on  Slander  *1 19;  Cooleyon  Torts  201  ; 
Townshend  on  Slander  &  Libel,  i  190, 
196  ;  and  if  the  words  counted  on  do 
not  by  themselves  show  this,  the  declar- 
ation most  contain  the  necessary  aver- 
ments to  connect  them  :  Cooley  on 
Torts  201  ;  .4yr«  v.  Cravetiy  2  Ad.  &  E. 
7.  Unless  the  language  used  does 
**  touch"  him  in  his  special  character  or 
relation,  its  actionable  quality  must  be 
determined  by  the  rules  which  apply  to 
language  concerning  an  individual  as 
such  :  Townshend  on  Slander  &  Libel, 
{  190 ;  and  in  this  respect  there  can  be 
no  doubt  of  the  correctness  of  the  prin^ 
dpal  case.  As  examples  of  this  prin- 
ciple the  cases  of  Van  Tassel  v.  Capron^ 
I  Den.  250,  and  Oakley  v.  Farrington, 
1  John.  Cas.  129,  may  be  referred  to. 
In  the  former  the  words  counted  on 


were :  **  I  don't  see  why  'Squire  Van 
Tassel  did  not  tell  me  the  execution  had 
not  been  returned  in  time,  so  that  I 
could  sue  the  constable  and  his  bail. 
There  is  a  combined  company  here  to 
cheat  strangers,  and  'Squire  Van  Tassel 
has  a  hand  in  it.  K.  A,,  J.  G.  and 
'Squire  Van  Tassel  are  a  set  of  d— d 
black-legs  ;"  and  in  the  latter  the  words 

were  :  **  'Squire   Oakley   is  a  d J 

rogue,"  and  in  both  cases  it  was  held 
that  the  language  used  imputed  miscon- 
duct as  men  and  not  as  magistrates, 
and  that  the  words  were  not  actionable 
per  se.  So,  it  has  been  considered  not 
actionable  to  say  of  a  justice  of  the 
peace  that,  "  he  is  a  logger- headed  and  a 
sloutch-headed,  bursen-bellicd  hound  :" 
1  Keb.  629  ;  though  perhaps  this  opinion 
may  also  be  explained  on  the  ground 
hereafter  to  be  alluded  to,  that  the  offijo 
was  one  of  credit  only. 

In  the  case  of  Mayrant  v.  Richard" 
son,  1  Nott  &  McC.  347,  referred  to 
in  the  principal  case,  it  was  not  alleged 
that  the  plaintiff  had  any  office,  or  that 
the  words  had  any  relation  to  his  pro- 
fession or  trade.  The  first  count  of  the 
declaration  in  that  case  alleged  that  the 
plaintiff*  was  a  candidate  for  Congress 
and  that  the  defendant,  in  conversation 
with  divers  electors  of  the  district, 
maliciously  and  falsely  declared  and 
published  of  the  plaintiff^  these  words  : 
**  He  [meaning  the  said  Wm.  May- 
rant]  is  impaired  in  his  understanding ; 
his  mind  is  impaired  ;  his  mind  is  in- 
jured by  disease  ;  that  Dr.  Irvine  told 
him  so  ;  that  Dr.  Irvine  said  his  mind 
was  impaired,  weakened  and  could 
never  bo  depended  on."  By  reason  of 
the  speaking  of  which  words,  plaintiff 
lost  his  election,  and  particularly  the 
votes  of  several  individuals  mentioned. 
The  second  count  suted  the  writing  by 
defendant  of  a  ccrtoin  letter  containing 
the  words  :  **They  [the  people]  believe 
him  [plaintiff"]  to  be  a  true  republican, 
but  from  his  frequently  affected  mind  they 
can't  support  him   for  so  importont  a 
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situation."  The  question  arose  on  a 
general  demurrer  to  the  declaration, 
and  the  demurrer  was  sustained  by  both 
the  inferior  and  appellate  courts.  It 
will  be  observed  that  this  case  is  not 
an  authority  for  the  proposition  that 
words  charging  an  officer  with  mere 
ignorance  and  want  of  capacity  to  per- 
form the  duties  of  his  office  are  not 
actionable  per  se,  for  the  plaintiff  was 
simply  a  candidate,  not  an  officer,  and 
as  to  this  point  the  case  is  a  mere  dic- 
tum. As  to  the  Tv^ht  to  canvass  the 
qualifications  of  candidates  for  offictj, 
which  was  the  point  decided  in  the  case, 
see  Townshend  on  Slander  and  Libel, 
i  247  ;  Cooley  on  Const.  Lim.  *43I, 
and  cases  cited. 

In  the  case  of  How  v.  Prt/in,  2  Salk. 
695  ;  Holt  653  (and  see  also  Regina 
V.  Wrighten,  2  Salk.  698  ;  Starkic  on 
Slander  *111,  112),  referred  to  by  the 
court  in  MagraiU  v.  Richardson,  the 
plaintiff  declared  that  being  a  justice  of 
the  pence  and  deputy-lieutenant,  and 
having  served  as  knight  of  the  shire,  &c., 
and  intending  to  stand  candidate  again, 
&c.,  the  defendant,  speaking  of  plaintiff 
and  his  standing  candidate,  said  :  **  Do 
not  vote  for  him  for  he  is  a  Jacobite,  and 
for  bringing  in  the  Prince  of  Wales  and 
popery  and  to  destroy  our  nation." 
Verdict  for  plaintiff  and  entire  damages. 
In  arrest  of  judgment,  among  other 
things,  it  was  objected  that  the  offices  re- 
cited were  not  offices  of  profit,  as  to  which 
the  court  say  :  **  In  offices  of  profit  words 
that  impute  either  defect  of  understand- 
ing, of  ability,  or  integrity,  are  action- 
able ;  but  in  those  of  credit,  words  that 
impute  want  only  of  ability,  are  not 
actionable  (see  Townshend  on  Slander 
&  Libel,  J  184),  as  of  a  justice  of  the 
peace  :  *  He  a  justice  of  the  peace ! 
He  is  an  ass,  and  a  beetle- headed  jus- 
tice :'  Ratio  est,  because  a  man  cannot 
help  his  want  of  ability,  as  ho  may 
his  want  of  honesty ;  otherwise  where 
words  impute  dishonesty  or  corruption, 
as  in  this  case,  where  the  office  is  an 


office  of  credit,  and  the  party  charged 
with  inclinations  and  principles  which 
show  hira  unfit,  and  that  he  ought  to  be 
removed,  which  is  a  disgrace."  As 
respects  this  case  it  is  to  be  observed 
that  it  is  not  an  authority  u|>on  the 
question  whether  charging  an  officer 
with  mere  ignorance  and  want  of  ca- 
pacity to  perform  the  duties  of  liis  office, 
is  actionable  per  «c,  for  the  words  com- 
plained of  did  not  relate  to  that  subject. 
And  as  to  the  dictum  of  the  court,  it  is 
favorable  to  position  assumed  in  the 
principal  case,  for  at  the  present  time 
the  office  of  justice  of  the  peace,  though 
perhaps  of  little  credit,  is  an  office  of 
some  profit,  in  which  case  the  words, 
'*  He  ajustice,"  &c.,  would  come  within 
the  rule  laid  down  by  the  court  and  would 
undoubtedly  be  actionable.  The  rule 
laid  down  in  the  principal  case,  that 
words  charging  an  officer  with  gross 
ignorance  and  incapacity  to  perform 
properly  the  duties  of  his  office  (at  least 
where  the  office  is  one  of  profit)  are 
actionable  per  se,  seems  well  settled. 
The  cases  upon  the  subject  will  be  found 
collected  in  Townshend  on  Slander  & 
Libel,  U  193,  196  ;  Folkard's  Starkie 
on  Slander  *112  ;  Cooley  on  Torts  201. 

The  following  cases  touching  judges 
and  attorneys,  &c.,  are  referred  to  as 
examples  of  actionable  words  : — 

Falsely  and  maliciously  to  publish  of 
a  judge  that  **he  lacks  capacity  as  a 
judge,"  Is  actionable :  Rchbins  r. 
Treadtoay^  2  J.  J.  Marsh.  640. 

To  say  of  an  attorney  :  **  He  hath  no 
more  law  than  a  monkey,"  is  action- 
able :  March's  New  Cases  60. 

To  say  of  an  attorney  :  **  He  hath  no 
more  law  than  Mr.  C.*s  bull,  or  than  a 
goose,"  is  actionable  :  Baker  v.  Morfue^ 
1  Sid.  327. 

**  He  cannot  read  a  declaration,"  with 
a  colloquium  of  want  of  skill,  held  ac- 
tionable in  Powell  v.  Jones,  2  Keb:  710  ; 
1  Mod.  272. 

**What,  does  he  pretend  to  be  a 
lawyer  ?     He  is  no  more  a  lawyer  than 
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the  deril  ;"  held  actionable  in  Da^  v. 
Hnller,  3  Wils.  59. 

To  say  of  a  barrister  :  **  He  is  a  dunce 
anil  will  get  little  by  law  ;  he  was  never 
but  accounted  a  dunce  in  the  Middle 
Temple,'*  is  actionable  :  Peardr.  Jones 
Cro.  Car.  382. 

To  publish  in  writing  of  a  barrister 
that  he  is  a  quack  lawyer  and  mounte- 
bank and  an  imposter,  is  actionable: 
Wakley  t.  Zfea/y,  7  C.  B.  591. 

An  action  lies  for  saying  of  an  utter- 
barrister  :  **  Thou  art  no  lawyer ;  thou 
canst  not  make  a  lease ;  thou  hast  that 
degree  without  desert :  they  are  fools 
that  come  to  thee  for  law  :"  Banks  v. 
Allen,  1  Roll.  Abr.  54. 

Where  a  man  said  of  a  counsellor  at 
law  :  **  Thou  art  a  daffa-dow.n-dilly," 
it  was  held  actionable ;  though  there 
lieing  an  averment  that  these  words 
sif^nified  that  he  was  an  ambidexter,  the 


charge  was  not  simply  of  ignorance  and 
incapacity  :   1  Roll.  Abr.  .55. 

The  ignorance  must,  however,  be 
charged  in  general  terms,  in  order  to 
render  the  words  actionable  per  se. 
Thus  it  has  been  held  not  actionable 
per  M,  to  say  of  an  attorney  in  a  par- 
ticular suit :  *^  He  knows  nothing  about 
the  suit ;  he  will  lead  you  on  until  he 
has  undone  you  :*'  Foot  v.  Brown,  8 
John.  64  ;  Weeks  on  Attorneys,  2  139, 
and  cases  cited  ;  although,  as  stated  in 
the  principal  case,  quoting  from  Town- 
shend  on  Slander  &  Libel,  ?  194,  "it  is 
said,  however,  that  it  is  actionable  to 
charge  ignorance  or  unskilfulness,  if  it 
amounts  to  gross  ignorance  or  unskil- 
fulness.  This  seems  only  another  mode 
of  imputing  such  ignorance  as  unfits  the 
person  for  the  proper  exercise  of  his  art, 
or  of  misconduct  therein.'* 

Marshall  D.  Ewbll. 


United  StcUes  Circuit  Court,  Southern  District  of  New  York. 

J.  NELSON  TAPPAN,  Trustee,  etc.,  v.  THEODORE  W.  WHITTE- 
MORE  ET  al. 

A  debtor  who  had  previously  made  a  general  assignment  under  a  state  insolvent 
law,  paid  a  sum  of  money  to  a  creditor.  Subsequently,  under  proceedings  in 
bankruptcy,  a  trustee  for  creditors  was  appointed,  and  on  a  bill  filed  by  him,  the 
assignment  was  set  aside  and  the  rights  of  the  assignee  vested  in  him.  The 
tra<ttee  then,  more  than  two  years  after  his  appointment,  and  after  the  payment 
had  been  made  to  the  creditor,  brought  suit  against  the  latter  to  recover  the  money 
paid,  on  the  ground  that  at  the  time  of  payment  it  was  the  money  of  the  assignee  : 
/Je/d,  that  the  plaintiff  could  recover,  as  the  cause  of  action  had  not  accrued  to  him 
until  the  assignee's  title  had  vested  in  him  under  the  bill  to  set  aside  the  assign- 
ment, and  the  statutory  limitation  had  not  therefore  run  at  the  time  the  suit  was 
brought. 

It  would  have  been  otherwise  had  the  suit  been  brought  merely  on  plaintiff's 
title  as  trustee  in  bankruptcy,  to  recover  money  paid  in  fraud  of  creditors  or  in 
contravention  of  the  bankrupt  act ;  as  in  such  case  the  cause  of  action  would  have 
accrued  immediately  on  plaintiff's  appointment  as  trustee. 

On  demurrer.     The  case  is  sufficiently  stated  in  the  opinion. 


Abbott  Brothers,  for  plaintiff. 
Mdwctrd  B.  MerriUy  for  defendants. 
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The  opinion  of  the  court  waa  delivered  by 

Wallace,  J. — This  case  presents  the  single  question  whether 
upon  the  facts  alleged  in  the  complaint,  which  are  admitted  to  be 
true,  the  defence  of  the  statutory  limitation  of  actions  prescribed 
by  section  5057  Revised  Statutes  of  the  United  States,  can  prevail. 

That  section  provides  that  "  no  suit,  either  at  law  or  in  equity, 
shall  be  maintainable  in  any  court  between  an  assignee  in  bank- 
ruptcy, and  a  person  claiming  an  adverse  interest  touching  any 
property  or  rights  of  property  transferable  to  or  vested  in  such 
assignee,  unless  brought  within  two  years  from  the  time  when  the 
cause  of  action  accrued  for  or  against  such  assignee." 

The  complaint  shows  that  the  plaintiflF  was  appointed  and  con- 
firmed as  trustee  in  bankruptcy  of  the  estate  of  Archibald  Baxter 
&  Co.,  bankrupts,  and  as  such  trustee  received  an  assignment  of 
their  estate  on  the  28th  day  of  March  1876.  On  the  2Cth  day  of 
April  1878,  the  plaintiff  brought  the  present  suit  to  recover 
$2500  paid  by  the  bankrupts  to  the  defendants  on  the  9th  day 
of  August  1875. 

The  complaint  does  not  allege  that  the  sum  thus  paid  was  paid  in 
contravention  of  the  bankrupt  act,  or  in  fraud  of  the  creditors  of 
Baxter  &  Co.,  but  alleges  that  in  fact  the  money  belonged  to  one 
D wight  Johnson,  to  whom  Baxter  &  Co.  had  made  a  general  assign- 
ment of  all  their  property,  in  trust  for  creditors,  two  days  before 
the  payment,  and  that  when  the  defendants  received  .  the  money 
they  had  knowledge  of  the  assignment,  and  that  the  money  belonged 
to  Johnson. 

Upon  these  facts  it  seems  quite  clear  that  the  cause  of  action  did 
not  accrue  to  the  plaintiff  at  the  time  when,  as  trustee,  he  received 
an  assignment  of  the  bankrupt's  estate.  He  could  not  at  that  time 
have  maintained  an  action  against  the  defendant.  Of  course  the 
bankrupts  had  no  right  of  action  to  recover  the  money  back,  and 
the  plaintiff,  as  trustee,  acquired  no  better  right  than  the  bank- 
rupts had,  except  as  to  property  conveyed  in  fraud  of  creditors, 
or  money  or  property  transferred  in  contravention  of  the  bank- 
rupt act.  The  money  which  was  received  by  the  defendants  was 
not  the  money  of  Baxter  &  Co.,  but  that  of  Johnson,  and  no 
one  except  Johnson  could  have  recovered  it  of  the  defendants. 

Subsequently  the  plaintiff  became  vested  with  the  cause  of  ac- 
tion. As  appears  by  the  complaint,  he  filed  a  bill  to  set  aside  the 
general  assignment  from  Baxter  &  Co.  to  Johnson  as  a  transfer  in 
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contravention  of  the  bankrupt  act,  and  as  void  as  to  the  plaintiff, 
because  made  with  a  view  to  prevent  the  property  of  the  assignors 
from  being  distributed  under  the  bankrupt  act.  And  on  the  loth 
day  of  May  1877,  a  decree  was  rendered  in  that  action,  setting  aside 
the  assignment  as  to  the  plaintiff.  By  force  of  this  decree,  and  a 
transfer  made  in  obedience  to  it,  all  the  property  and  rights  of  ac- 
tion which  had  passed  to  Johnson  under  the  general  assignment 
became  vested  in  the  plaintiff.  Then,  and  not  until  then,  the  plain- 
tiff was  in  position  to  maintain  an  action  against  defendants  for  the 
money,  which,  under  the  assignment  belonged  to  Johnson,  but 
which  the  defendants  had  received  without  authoritv  from  Johnson. 
Then,  and  not  until  then,  the  cause  of  action  accrued  for  the 
trustee.  The  statute  begins  to  run  only  from  the  time  when  the 
assignee  has  a  cause  of  action  upon  which  he  can  bring  suit.  It  is 
a  statute  to  enforce  vigilance  and  promptitude  on  the  part  of  the 
assignee,  and  neither  its  language  nor  the  object  it  is  designed  to 
effect,  authorizes  a  construction  which  might  deprive  an  assignee 
from  enforcing  a  claim  because  two  years  may  have  elapsed  before 
he  has  become  vested  with  the  right  of  action.  If,  in  the  present 
case,  the  trustee  had  failed  without  any  fault  or  want  of  diligence 
on  his  part  to  obtain  the  decree  setting  aside  the  assignment  until 
two  years  had  elapsed,  under  the  construction  claimed  by  the  de- 
fendants, he  could  not  have  maintained  an  action  but  would  have 
been  met  and  defeated  by  the  statutory  bar. 

Thus  he  would  be  barred  of  his  action  although  he  never  had  a 
cause  of  action.  This  surely  cannot  be  the  intent  of  the  statute. 
While  the  cause  of  action  arose  when  the  money  was  received  by 
the  defendants  it  did  not  accrue  to  the  trustee  until  he  could  avail 
himself  of  it. 

If  it  had  appeared  that  Baxter  &  Co.  paid  the  money  to  the  de- 
fendants in  contravention  of  the  bankrupt  act,  or  in  fraud  of  the 
creditors,  a  different  result  would  follow,  because  in  such  a  case  the 
plaintiff  could  have  maintained  an  action  against  the  defendants  as 
soon  as  he  was  appointed  trustee,  and  received  an  assignment  of  the 
bankrupt's  estate,  and  Johnson's  title  to  the  money  would  not  have 
stood  in  his  way.  In  such  a  case  the  plaintiff  would  not  have  de- 
rived title  through  Johnson  or  through  the  assignment,  but  through 
the  statute,  which  invested  him  with  the  right  of  action  to  recover 
all  property  conveyed  by  the  bankrupt  in  fraud  of  his  creditors  or 
in  fraud  of  the  provisions  of  the  bankrupt  act  (sections  5046,  5128, 
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Rev.  Statutes  TJ.  S.),  and  the  defendants  could  not  have  interposed 
the  assignment,  and  Johnson's  title  under  it,  aa  a  defence,  because 
as  against  the  lassignment  was  void. 

Undoubtedly,  when  the  assignment  was  set  aside  at  the  suit  of 
the  trustee  in  bankruptcy,  the  title  of  the  trustee  related  back  to  the 
time  of  the  assignment.  But  the  doctrine  of  relation  is  never  ap- 
plied to  defeat  a  remedy,  and  cannot  be  invoked  to  subject  the 
plaintiflF  to  a  disability  which  otherwise  would  not  exist. 

Judgment  is  ordered  for  the  plaintiff. 


Supreme  Court  of  Indiana. 
FRANK  IIAUSMAN  v,  A.  T.  NYE  et  al. 

Where  one  purchases  a  number  of  articles  at  one  time  and  bjr  the  same  contract, 
he  is  not  obliged  to  accept  any  unless  all  be  delivered. 

A  deliver  J  to  a  common  carrier,  not  selected  or  designated  bj  the  purchaser,  is 
not  such  a  delivery  or  acceptance  of  goods  as  will  take  the  contract  out  of  the 
Statute  of  Frauds. 

Whether  such  a  delivery,  in  the  case  of  a  contract  valid  in  itself,  might  be  suffi- 
cient to  transfer  the  title  and  risk  to  the  purchaser,  qucere. 

On  error  to  Daviess  Circuit  Court. 

This  was  an  action  for  the  price  of  a  number  of  stoves,  purchased 
by  defendant,  but  which  he  refused  to  receive,  on  the  ground  that  his 
whole  order  was  not  filled.  The  court  below  gave  judgment  for 
the  plaintiff.     The  facts  suiSiciently  appear  in  the  opinion. 

Mason  ^  Bynum  and  Bums  ^  BumSy  for  appellant. 

G-ardiner  ^  Armstrong^  for  appellees. 

The  opinion  of  the  court  was  delivered  by 

Perkins,  J. — The  contract  in  the  case  between  the  plaintiff 
and  the  defendant,  embraced  all  the  articles  in  the  bill  of  par- 
ticulars sued  on  and  others  in  addition.  One  of  the  plainti£&  in 
his  testimony  said :  "  I  shipped  the  goods,  as  per  Mr.  Hausman's 
order,  to  Scott,  with  the  exception  of  three  number  seven  Charm 
heating  stoves,  which  wo  could  not  at  that  time  ship,  as  they  were 
not  then  on  hand."  The  defendant  below,  Hausman,  in  his 
testimony  stated  that  "he  ordered  other  goods  at  the  same  time, 
viz. :  ordered  three  number  seven  Charm  heating  stoves  but  they 
did  not  come.     I  ordered  all  these  goods  at  one  time,  and  would 
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not  have  ordered  part  without  the  rest.  I  needed  the  stoves  which 
did  not  come  in  my  business." 

The  contract  was  an  entire  contract  for  the  whole  of  the  bill  of 
goods  ordered,  and  the  defendant,  Hausman,  was  not  obliged  to 
accept  the  part  shipped :  Smith  v.  LewiSj  40  Ind.  98. 

Again,  the  contract  was  void  by  the  Statute  of  Frauds.  It  was  an 
Indiana  contract  made  at  Washington,  in  this  state,  between  the 
defendant,  Hausman,  and  Sanford  W.  Scott,  agent  of  the  plaintiff, 
with  full  power  to  make  the  same  a  finality :  Kiewert  v.  Myers^  61  or 
62  Ind.  (not  yet  reported).  Our  statute  reads  thus :  "  No  contract 
for  the  sale  of  any  goods,  for  the  price  of  fifty  dollars  or  more, 
shall  be  valid,  unless  the  purchaser  shall  receive  part  of  such 
property  or  shall  give  something  in  earnest  to  bind  the  bargain,  or 
in  part  payment,  or  unless  some  note  or  memorandum  in  writing 
of  the  bargain  be  made  and  signed  by  the  party  to  be  charged 
thereby,  or  by  some  person  thereunto  by  him  lawfully  authorized." 

In  this  case  the  contract  was  for  the  price  of  over  fifty  dollara; 
no  part  of  the  property  was  received  by  the  purchaser ;  no  earnest 
was  given  to  bind  the  bargain  or  in  part  payment,  and  no  note  or 
memorandum  signed  by  the  party  to  be  charged  or  his  lawfully 
authorized  agent  was  made. 

It  is  claimed  that  there  was  a  delivery  and  acceptance  of  the 
goods  under  contract.  Scott,  the  agent  of  the  plaintiffs,  testified 
touching  the  contract  as  follows  :  "  In  behalf  of  the  plaintiffs,  some 
time  in  September,  a.  d.  1874,  I  sold  to  Mr.  Frank  Hausman  two 
number  two  Onega  stoves  at  $10  each ;  two  number  three  Onega 
stoves  at  $15  each ;  two  number  seven  Alladine  cook  stoves,  with 
ware,  at  $11  each ;  three  number  seven  Charm  heating  stoves  at 
$4.50  each ;  three  number  eight  Charm  heating  stoves  at  $5.50 
each.  The  terms  of  sale  were  ninety  days  credit.  The  freight 
was  to  be  paid  by  plaintiffs  to  Cincinnati,  and  the  goods  to  be 
shipped  at  the  defendant's  risk." 

Hausman,  the  defendant,  testified :  "It  was  agreed  when  I 
ordered  the  goods  that  the  plaintiffs  should  ship  them  from  Marietta, 
Ohio,  to  Washington,  Indiana,  and  that  they  should  pay  the  freight 
to  Cincinnati,  Ohio,  and  I  the  rest  of  the  way.  Nothing  was  said 
by  either  him  or  me  about  shipping  the  goods  at  my  risk." 

As  to  the  manner  of  the  shipment  made  of  the  goods,  Mr.  Nye, 
one  of  the  plaintiffs,  testified  :  "  The  plaintiffs  delivered  the  goods  in 
the  said  invoice  mentioned  upon  the  wharf-boat  of  Hall  &  Bert, 
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Steamboat  agents  and  owners  of  the  Marietta  wharf-boat  at  Marietta, 
Ohio,  marked  and  directed  plainly  to  Frank  Hausman,  Washing- 
ton, Daviess  County,  Indiana,  consigned  to  the  Ohio  &  Mississippi 
Railroad,  Cincinnati,  Ohio.  Bills  of  lading  were  taken,  one  of 
which  was  sent  to  Ilausman." 

Nothing  was  said  between  the  parties  at  the  time  of  the  contract 
or  afterwards  as  to  the  manner  or  route  or  vessel  in  or  by  which 
the  goods  were  to  be  shipped,  nor  as  to  the  carrier  to  whom  they 
were  to  be  delivered.  The  bill  of  lading  signed  by  Hall  &  Bert 
recited  a  shipment  of  goods  by  Nye  &  Son  "  on  board  the  good 
steamboat  '  Chesapeake'  to  be  delivered  at  the  port  in  Cincinnati 
unto  the  Ohio  &  Mississippi  Railroad  Company  or  assigns,  they 
paying  freight,  &c.  Marked,  Frank  Hausman,  Washington,  Ind." 

The  contract,  as  we  have  said,  was  an  Indiana  contract  and  void 
under  the  Statute  of  Frauds.  It  was  not  executed  by  what  was  done 
in  Marietta,  Ohio,  claimed  to  have  constituted  a  delivery  and  ac- 
ceptance, or  rather,  as  the  statute  requires,  a  reception  by  the  pur- 
chaser of  the  goods  or  a  part  thereof:  1.  Because  the  contract  was 
entire  for  the  delivery  of  all  the  goods  or  none.  The  delivery  of  a 
part  to  a  carrier  in  the  absence  and  without  the  knowledge  of  the 
vendee,  could  be  no  delivery  under  and  pursuant  to  the  contract ; 
2.  A  delivery  to  a  carrier,  not  named  by  the  vendee,  was  not  a 
delivery  to  the  vendee. 

It  was  once  held  that  a  delivery  to  a  common  carrier,  not 
selected  by  the  purchaser  by  the  latter's  direction,  was  an  accept- 
ance by  the  purchaser  within  the  statute :  Hart  v.  Sattley^  3  Camp. 
628.  But  this  case  has  not  been  followed  in  later  cases :  Spencer 
V.  HaU,  30  Vt.  314.  In  Rodgers  v.  Phillips,  40  N.  Y.  Court  of 
App.  519,  it  is  decided  that,  "  Upon  a  verbal  contract  for  the  sale 
of  goods  for  more  than  fifty  dollars  in  value,  a  delivery  of  them,  in 
accordance  with  such  contract,  to  a  general  carrier,  not  designated 
nor  selected  by  the  buyer,  does  not  constitute  such  a  delivery  or 
acceptance,  under  the  Statute  of  Frauds,  as  to  pass  the  title  to  the 
goods  ;*'  although,  in  the  case  of  a  contract  itself  valid,  such  a  deliv- 
ery might  be  sufficient  to  transfer  the  title  and  risk  to  the  purchaser. 
But  it  is  not  necessary  that  we  should  express  an  opinion  upon 
this  point.  See  Strong  v.  Dodd%,  47  Vt.  348.  Also,  on  the 
general  subject,  the  elaborate  case  of  Bacon  v.  Uecles,  43  Wis- 
consin 227 ;  Allard  v.  Gh-easaH,  61  New  York  1.  In  Lloyd  v. 
Wright,    20   Geo.  574,  it  is  said,  in  the  opinion  of  the  court: 
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"  Under  the  proof,  was  this  case  within  the  17th  section  of  the 
Statute  of  Frauds  ?  The  statute  requires  that  the  purchaser  shall 
*  actually  receive*  the  goods.  But  although  goods  are  forwarded  to 
him  by  a  carrier  by  his  direction,  or  delivered  abroad,  or  on  board 
of  a  ship  chartered  by  him,  still  there  is  no  actual  acceptance  to 
satisfy  the  act,  so  long  as  the  buyer  continues  to  have  the  right  either 
to  object  to  the  quantum  or  quality  of  the  goods."  See  also  Chitty  on 
Contracts  392 ;  Story  on  Contracts  381,  383 ;  Acebal  v.  Levy,  10 
Bingham  376;  How  v.  Palmer,  2  B.  &  A.  321;  Sheppard  v. 
Frassy,  32  N.  H.  49. 

In  Maxwell  v.  Brown,  39  Me.  98,  the  court  say :  "  From  the 
language  of  this  statute,  it  is  apparent  that,  when  there  is  no  writ- 
ten contract,  a  mere  delivery  will  not  be  suflScient.  There  must 
further  be  an  acceptance  by  the  purchaser,  else  he  will  not  be 
bound.''  In  Baldey  v.  Parker,  2  B.  &  C.  37,  it  was  formerly 
considered,  observed  Best,  J.,  "  that  a  delivery  of  the  goods  by 
the  seller  was  sufficient  to  take  a  case  out  of  the  17th  section  of 
the  Statute  of  Frauds ;  but  it  is  now  clearly  settled  that  there  must 
be  an  acceptance  by  the  buyer  as  well  as  a  delivery  by  the  seller.*' 

In  the  same  case  Holroyd,  J.,  said :  "  As  long  as  the  seller 
preserves  his  control  over  the  goods  so  as  to  retain  his  lien,  he  pre- 
vents the  vendee  from  accepting  and  receiving  them  as  his  own 
within  the  meaning  of  the  statute." 

Judge  Wright,  in  Shindlery.  Houston,  1  Comstock  (N.  Y.),  p.  299, 
says:  "  The  best  considered  cases  hold  that  there  must  be  a  vest- 
ing of  the  possession  of  the  goods  in  the  vendee  as  absolute  owner, 
discharged  of  all  liens  for  the  price  on  the  part  of  the  vendor,  and  an 
ultimate  acceptance  and  receiving  of  the  property  by  the  vendee  so 
unequivocal  that  he  should  have  precluded  himself  from  taking  any 
objection  to  the  quantities  or  quality  of  the  goods  sold."  See  Kirhy 
V.  JohTison,  22  Mo.  354;  Kiewart  v.  Myers,  supra;  Hewe% 
V.  J<yrdan,  39  Md.  472  ;  Hooker  v.  Knob,  26  Wis.  511 ;  Stone  v. 
Browning,  51  N.  Y.  211 ;  Chibbs  v.  Benjamin,  13  Am.  Law  Reg. 
(N.  S.)  93  and  note ;  Stone  v.  Browning,  68  N.  Y.  598 ;  Edwards 
V.  a.  T.  Railroad  Co.,  54  Me.  105 ;  Johnson  v.  Celter,  105 
Mass.  447. 

In  the  case  at  bar  the  contract  was  void  by  the  Statute  of  Frauds. 
There  was  no  acceptance  of  the  goods  by  the  purchaser. 

The  judgment  is  reversed  with  costs,  and  the  cause  remanded  for 
a  new  trial. 
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supreme  court  of  the  united  states.^ 

supreme  court  of  errors  of  connecticut.' 

supreme  court  of  illinois.' 

court  of  chancery  of  new  jersey.* 

supreme  court  commission  of  ohio.^ 

Account. 

Between  Partners — Statute  of  Limitations — Laches. — To  render  the 
lapse  of  the  statutory  period  a  bar  to  an  action  for  an  account  by  one 
partner  against  another,  it  must  appear  that  the  account  has  been  closed 
for  six  years :  Stout  v.  Executors  of  Seabrook,  30  N.  J.  Eq. 

Great  delay  is  a  good  bar  in  equity.  A  decree  requiring  a  copartner 
to  account)  should  be  denied  in  every  case  where  it  appears  the  party 
seeking  the  account,  has,  by  his  laches,  rendered  it  impossible  for  the 
court  to  do  full  justice  to  both  parties  :  Id. 

If,  in  an  action  for  an  account,  the  court  is  satisfied  nothing  is  due  to 
the  complainant  from  the  defendant,  a  dismissal  must  be  directed  :  Id, 

Assignment. 

Form  not  regarded  in  Equity, — Any  writing  which  clearly  appro- 
priates a  fund  or  property  to  a  person,  will,  in  equity,  be  esteemed  an 
assignment.  Equity  disregards  mere  form:  Bower  v.  Haddon  Blue 
Stone  Co.,  30  N.  J.  Eq. 

Bankruptcy.     See  Errors  and  Appeals. 

Bills  and  Notes. 

Draji — Acceptance. — A  telegram,  agreeing  to  accept  a  person's  draft 
for  a  certain  sum,  ^^  for  stock,"  is  not  a  conditional  contract,  but  an  abso- 
lute undertaking  to  accept  and  pay  the  same,  and  a  party  discounting 
the  draft  on  the  faith  of  such  telegram,  is  entitled  to  recover  the  amount 
of  the  party  so  agreeing  to  accept :    Coffman  v.  Campbell^  87  III. 

Citizenship.    See  United  States  Courts. 

Collision.     See  Negligence. 

Constitutional  Law. 

Power  of  Congress  over  District  of  Columbia —  Taxation —  Conjirma- 
lion  of  Proceedings  otherwise  void. — Under  the  Constitution,  Congress 
has  power  to  exercise  exclusive  legislation,  in  all  oases  whatsoever,  over 
the  District  of  Columbia,  and  this  includes  the  power  of  taxation.    Con- 

'  Prepared  expressly  for  the  American  Law  Register,  from  the  original  opinions 
filed  during  October  Term  1S78.   The  cases  will  probably  be  reported  in  7  or  8  Otto. 

*  From  John  Hooker,  Esq.,  Reporter ;  to  appear  in  45  Connecticnt  Reports. 

*  From  Hon.  N.  L.  Freeman,  Reporter;  to  appear  in  87  Illinois  Reports. 

*  From  John  H.  Stewart,  Esq.,  Reporter ;  to  appear  in  30  New  Jersey  Equity 
Reports. 

B  From  E.  L.  DeWitt,  Esq.,  Reporter ;  to  appear  in  32  Ohio  St.  Reports. 
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gress  may  legislate,  within  the  district,  respecting  the  people  and  pro- 
perty therein,  as  may  the  legislature  of  any  state  over  any  of  its  sub- 
ordinate municipalities.  It  may,  thereforei  cure  irregularities,  and  con- 
firm proceedings  which,  without  the  confirmation,  would  be  void,  because 
unauthorized,  provided  such  confirmation  does  not  interfere  with  inter- 
vening rights :  Mattingly  v.  District  of  Columbia^  S.  C.  U.  S.,  October 
Term  1878. 

Police  Powers  of  States — Railroads — Lighting  Roads  in  Cities. — The 
power  of  police  regulation  throughout  the  state  is  vested  in  the  legis- 
lature, and,  in  the  exercise  of  this  power,  railway  companies  may  con- 
stitutionally be  required  to  light  such  portions  of  their  railways  as  are 
within  a  city  or  incorporated  village  :  Cincinnati^  Hamilton  and  Dayton 
Railroad  Co,  v.  Sullivan,  32  Ohio  St. 

The  32d  chapter  of  the  municipal  code  of  1869,  which  authorizes  city 
and  village  councils,  by  ordinance,  to  require  such  lighting  to  be  done 
by  the  owners  of  such  railways,  and  on  their  failure  to  comply  with  such 
ordinance,  authorizes  the  council  to  procure  such  lighting  done  at  the 
expcDse  of  such  owners,  is  not  in  conflict  with  the  constitution  of  the 
state:  Id. 

When,  on  default  of  the  railway  company,  such  lighting  is  procured 
to  be  done  by  the  council,  the  expense  of  such  lighting  may,  by  the 
council,  be  assessed  or  declared  a  hen  upon  any  of  the  real  estate  of  the 
railway  company  within  the  municipality:  Id. 

The  liability  of  the  railway  company  to  pay  such  expense,  can  only 
be  enforced  by  suit  or  action,  or,  in  the  language  of  the  constitution, 
^'  by  due  course  of  law.''  It  is  not  a  tax,  or  an  assessment  in  the  nature 
of  a  tax  for  local  improvements,  and  cannot  therefore  be  summarily 
placed  upon  the  county  duplicate  and  collected  as  a  tax  or  assessment 
proper  :  Id. 

Oouaxs. 

Power  to  am^nd  their  Records. — Courts  always  have  jurisdiction  over 
their  records  to  make  them  conform  to  what  was  actually  done  at  the 
time  :  The  City  of  Elizabeth  et  al.  v.  The  American  Nicholson  Pave- 
ment  Co.,  S.  C.  U.  S.,  October  Term  1878. 

Power  to  appoint  Arbitrators. — The  power  of  a  court  of  justice,  with 
the  consent  of  the  parties,  to  appoint  arbitrators  and  refer  a  case  pending 
before  it,  is  incident  to  all  judicial  administration,  where  the  right  exists 
to  ascertain  the  facts  as  well  as  to  pronounce  the  law.  Conventio  facit 
legem.  In  such  an  agreement  there  is  nothing  contrary  to  law  or  public 
policy :  Newcomb  v.  Wood,  S.  C.  U.  8.,  October  Term  1878. 

Debtor  and  Creditor.  See  Hxuband  and  Wife. 
Voluntary  Conveyance —  Where  void  against  Creditors. — As  to  debts 
existing  at  the  time  a  voluntary  conveyance  is  made,  the  law  raises  a 
conclusive  presumption  of  fraud,  but  a  subsequent  creditor  can  only 
impeach  such  a  conveyance  by  showing  fraud  in  fact :  Clajiin  v.  Mess, 
30  N.  J.  Eq. 

A  subsequent  creditor  may  avoid  a  voluntary  deed  on  the  ground  that 
it  was  made  to  defraud  existing  creditors,  but,  in  order  to  do  so,  he  must 
show  debts  still  outstanding  which  existed  when  the  deed  alleged  to  be 
fraudulent  was  made :  Id. 
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Payment  by  a  graDtor  of  all  his  debts  existing  at  the  time  he  mak^ 
a  voluntary  conveyance,  repels  the  idea  that  he  thereby  intended  to 
defraud  his  creditors :  Id. 

Deed.     See  Equity, 

Dower.     See  Husband  and  Wife, 

Duress. 

Deed  made  under — Equity. — On  a  bill  to  set  aside  a  transfer  of  pro- 
perty, alleged  to  have  been  obtained  by  duress,  persons  in  whose  favor 
certain  charges  on  the  lands  thereby  conveyed  were  made,  are  necessary 
parties  :  Probasco  v.  Probasco,  30  N.  J.  Eq. 

A  bill  which  alleges  that  a  feeble  old  man  has,  without  consideration, 
transferred  to  his  children  all  of  his  property,  amounting  to  $45,000, 
reserving  to  himself  only  an  annuity  of  31200,  inadequately  secured,  and 
without  any  provision  whatever  for  his  wife  in  ease  she  survive  him : 
and  that  such  transfer  was  obtained  from  him  by  want  of  comprehension 
on  his  part,  and  duress  and  false  representations  as  to  its  efiPect  on  the 
part  of  his  children,  shows  sufficient  equity,  and  will,  therefore,  be  sus- 
tained on  general  demurrer :  Id, 

Easement. 

Title  by  adverse  User. — Title  by  adverse  user  rests  upon  the  presump- 
tion of  an  actual  grant  which  has  been  lost:  Lehigh  Valley  Railroad 
Co.  V.  McFarlan,  80  N.  J.  Eq. 

To  raise  the  presumption  of  a  grant  where  title  to  an  easement  is 
asserted,  it  must  be  shown  that  the  use  has  extended  over  a  period  of 
twenty  years,  and  has  been  for  that  period  continuous  and  peaceable : 
Id. 

Proof  of  acquiescence  by  the  owner  of  the  servient  lands,  in  the 
exercise  of  the  adverse  right,  is  indispensable  in  proving  title  to  an  ease- 
ment by  adverse  user :  Id. 

Where  the  user  has  been  exercised  by  force,  or  by  permission,  or  in 
the  face  of  protests  and  in  defiance  of  resistance,  a  grant  cannot  be  pre- 
sumed: Id, 

Kesistance  by  words  is  sufficient  to  prevent  the  presumption  of  a 
grant  of  an  easement :  Id. 

Equity.     See  Duress;  Infant;  Mortgage. 

Chancery  Jurisdiction —  Trust — Factor. — In  case  of  the  bailment  of 
property  to  a  factor  in  trust  to  sell,  on  his  refusal  to  pay  the  proceeds 
to  the  person  entitled  to  the  same,  a  court  of  chancery  has  no  jurisdic- 
tion to  enforce  the  trust,  there  being  a  complete  remedy  at  law  in  favor 
of  the  party  entitled  to  the  money  ;    Taylor  v.  TSimer^  87  111. 

Bill  of  Peace — Preventing  Multiplicity  of  Suits. — A  bill  of  peace  can 
only  be  maintained  after  the  complainant  has  satisfactorily  established  his 
right  at  law,  or  where  the  persons  who  controvert  it  are  so  numerous  as  to 
render  the  intervention  of  this  court  necessary  to  save  multiplicity  of 
suits  :  Lehigh  Valley  Railroad  Co.  v.  McFarlan,  30  N.  J.  Eq. 

Where  several  plaintiffs  bring  different  suits  at  law  against  one  de- 
fendant, some  for  diminbhing  their  supply  of  water,  and  another  for 
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backing  water  on  his  mill-wheel,  no  ground  for  interference  to  prevent 
multiplicity  of  suits  is  shown,  although  the  alleged  injuries  are  done  in 
the  use  by  the  defendant  of  one  stream :  Id. 

Deed — Signing  of  Grantor's  Name  by  Another — The  application  of 
the  maxim,  that  he  who  asks  equity  must  do  equity,  is  not  limited  to 
any  particular  class  of  cases,  but  may  bo  applied  whenever  it  is  neces- 
sary to  the  promotion  of  justice  :  Mutual  Benefit  Life  Ins.  Co.  v  Brown, 
30  N.  J.  Eq.  . 

At  oomm  )n  law  signing  is  not  necessary  to  the  due  execution  of  a 
deed,  but  it  is  made  so  by  the  Statute  of  Frauds  :  Id. 

But  if  the  grantor*s  name  is  written  in  his  presence  and  by  his  direc- 
tion, it  is  his  act,  and  he  will  not  be  permitted,  in  a  court  of  equity,  to 
repudiate  a  deed  thus  executed  :   Id. 

Errors  and  Appeals. 

When  second  Writs  of  Error  or  Appeals  will  lie. — Second  appeals  or 
writs  of  error,  as  the  case  may  bo,  will  lie  in  certain  cases  where  it  is 
alleged  that  the  mandate  of  the  appellate  court  has  not  been  properly 
executed ;  but  the  appeal  or  writ  of  error,  in  such  a  case,  will  bring  up 
nothing  for  re-examination  except  the  proceedings  subsequent  to  the 
mandate.  Needful  explanations  may  be  derived  from  the  original  record, 
bat  the  re-examination  cannot  extend  to  anything  that  was  decided  in 
the  antecedent  appeal  or  writ  of  error  :  Stewart  v.  Salamon  et  a/.,  S.  G. 
U.  S  ,  October  Term  1878. 

Sftpervisory  Jurisdiction  of  Circuit  Court  in  Bankruptcy, — An  appeal 
will  not  lie  from  tho  judgment  of  a  Circuit  Court  in  a  proceeding  by  a 
creditor  to  prove  bis  demand  against  the  estate  of  a  bankrupt:  Inger^ 
$oll  V.  Bourne  et  cU.,  S.  C.  U.  S.,  October  Term  1878. 

Evidence. 

Release  of  Mutual  Demands — Parol  Evidence  not  admissible  to  show 
that  certain  Matters  were  not  included. — H.,  in  1854,  being  embarrassed, 
intrusted  certain  property  to  N.,  to  be  sold,  and  afler  the  payment  of 
certain  debts,  the  surplus  to  be  returned  to  him.  In  1862  the  last  por- 
tion of  the  property  was  sold  to  one  B.,  and  his  note,  payable  to  N., 
taken  in  payment.  In  1868  II.  and  N.  executed  the  following  mutual 
release,  under  seal :  "The  undersigned,  having  had  mutual  dealings,  in 
former  days,  have  reviewed  the  same  ;  and  though  there  is  justly  due  a 
balance  from  H.  to  N.,  yet,  in  consideration  of  love  and  affection  and 
of  one  dollar,  we  each  release  to  the  other  all  obligations  and  demands 
whatsoever."  At  this  time  there  remained  unpaid  the  sum  of  $600  on 
the  note  of  B.,  which  was  afterwards  received  by  N.  In  assumpsit, 
brought  by  H.  against  N.'s  executor,  for  the  recovery  of  the  money,  it 
was  held  that  proof  was  not  admissible  that,  at  the  time  the  release 
was  given,  N.  told  H.  that  the  money  remaining  unpaid  on  B.'s  note 
should  not  be  included  in  the  release.  Also,  that  evidence  was  not 
admissible  that  N.,  after  the  release  and  after  receiving  the  8600,  had 
admitted  that  the  money  belonged  to  H.  :  Drake  v.  Sfarks^  Executor, 
45  Conn. 

Erperts. — The  opinion  of  experts  in  handwriting  is  evidence  of  low 
degree  :  Mutual  Benefit  Life  Ins.  Co.  v.  Brown j  30  N.  J.  Eq. 
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Factor.    See  Equity, 
Forfeiture. 

Waiver  of, — A  bond,  secured  by  a  mortgage,  provided  that  on  default 
in  the  payment  of  the  interest  thereon  for  thirty  days  after  the  same 
had  become  due,  the  principal  should,  at  the  option  of  the  obligee, 
become  payable.  Held^  that  after  the  obligee  had  ratified  several  parol 
extensions  of  the  time  for  paying  the  interest,  made  by  her  agent,  a  subse- 
quent similar  extension  would  be  deemed  a  waiver  of  the  forfeiture,  and 
a  suit  at  law  to  enforce  the  bond  on  the  ground  of  such  forfeiture  would 
be  enjoined :  BeU  v.  Roviaine^  30  N.  J.  Eq. 

Fraud. 

Liability  of  one  Co-operating  in. — A  purchaser  who  co-operates  with 
the  vendor  in  the  misappropriation  of  purchase- money,  which  he  knows 
was  raised  for  the  benefit  of  a  third  person,  renders  himself  liable  to  the 
person  defrauded  to  the  extent  of  the  fund  misapplied  with  his  coq- 
nivauce ;  Botoer  v.  Madden  Blue  Stone  Co.,  30  N.  J.  Eq. 

Guardian.     See  Infant 
Husband  and  Wife. 

Release  of  Inchoate  Dower — Fraud  on  Creditors, — A  release  of  the 
wife's  inchoate  right  of  dower  is  a  valid  consideration  for  a  conveyance 
of  property  to  her :  Singree  v.   Welch,  32  Ohio  St. 

Such  conveyance  will  not  be  held  fraudulent  and  void  as  to  the  hus- 
band's creditors,  unless  the  amount  of  consideration  received  is  so  dis- 
proportioned  to  the  value  of  the  wife's  contingent  dower  as  to  be  unrea- 
sonable: Id. 

So  great  is  the  difficulty  of  estimating  the  worth  of  contingent  dower 
rights,  so  uncertain  and  imaginary  are  the  values  which  are  the  neces- 
sary elements  of  the  computation,  that  the  court  will  not  pronounce  the 
transaction  fraudulent  from  the  fact  that  the  wife  insisted  upon  and 
received  a  sum  greater  than  her  dower,  if  the  facts  do  not  show  mala 
fides  in  her  or  her  husband  :  Id* 

Post-nuptial  Contract, — A  post-nuptial  contract,  made  upon  sufficient 
consideration,  and  wholly  or  partially  executed,  will  be  sustained  in 
equity  :  Kemier  v.  Trigg  et  al,  S.  C  U.  S.,  October  Term  1878. 

Infant. 

Property  Rights  of  Infant— Settlement  on  coming  of  Age-^7hiSt — 
Equity. — ^It  is  the"  peculiar  province  of  equity  to  take  cognisance  of 
transactions  growing  out  of  relations  of  trust,  and  to  ppevent  those  hold- 
ing such  positions  from  using  them  and  their  influence  for  their  owq 
aggrandizement :   Berkmeyer  v.  Kellerman,  32  Ohio  St. 

All  the  power,  influence  and  skill  of  one  occupying  such  a  relation  is 
to  be  used  for  the  advantage  of  the  beneficial  owner,  and  not  for  per- 
sonal gain  ;  and  all  increase,  gains,  and  profits,  whether  arising  from 
the  natural  increase  in  value  of  the  property,  or  from  the  management 
of  the  trustee,  are  the  absolute  property  of  the  beneficiary  :  Id. ' 

One  standing  in  the  relation  of  a  parent  and  guardian  in  fact  of  a 
minor^  having  the  custody  and  control  of  such  minor  and  of  his  property 
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dariQg  such  minority,  is  boand  to  the  most  scrupulous  good  faith  in  the 
iiiaaageraeDt  of  the  estate,  uod  where,  oq  such  minor's  coming  of  age, 
he  attempts  to  make  a  settlement  of  his  trust  with  him,  a  court  of  equity 
will  examine  the  transaction  with  extreme  jealousy,  to  see  that  no  un- 
due influence  has  been  exercised ;  that  the  parties  have  been  put  on  an 
equal  footing,  by  full  disclosures;  and  that  no  advantage  has  been 
taken :  Id. 

Where  a  party  occupying  such  a  rlelation  claims  any  benefit  or  advan- 
tage from  a  settlement  with  his  ward,  on  his  coming  of  age,  of  his  trust 
transactions,  the  burden  of  proof  is  on  him  to  show  that  he  has  made 
full  disclosures ;  that  he  has  exercised  no  undue  influence ;  and  that 
BQch  settlement  is  fair  and  equitable  :  Id. 

A  conveyance  by  such  minor,  on  the  day  he  comes  of  age,  of  all  his 
real  estate  to  the  persons  occupying  such  relations,  in  execution  of  such 
a  settlement  made  for  such  minor  by  others  not  authorized  to  bind  it,  . 
and  while  he  is  still  under  their  influence  and  control,  and  not  advised 
of  his  rights,  is  not  binding,  and  can  only  be  upheld  in  a  court  of  equity 
hj  clear  proof  that  under  all  the  circumstances  it  is  just  and  equitable : 
Id, 

Judgment.     See  Set-off. 

Laches.     See  Account ;  Mandamus. 

Limitations,  Statute  of.    See  Account ;  Mandamus. 

Mandamus. 

Limitation  in  regard  to  issuing  of — Laches. — The  limitations  of  the 
code  of  civil  procedure,  as  to  the  time  of  commencing  civil  actions,  are 
applicable,  as  a  bar,  only  to  suits  comprehended  within  the  civil  action 
of  the  code,  which  is  a  substitute  for  all  such  judicial  proceedings  as 
were  previously  known,  either  as  actions  at  law  or  suits  in  equity,  and 
does  not  embrace  proceedings  in  mandamus:  Chinn  v.  Trustees,  etc., 
32  Ohio  St. 

There  is,  in   Ohio,  no   statutory  limitation  as   to  the    time    within 
which  a  writ  of  mandamus  may  be  obtained.     Nevertheless,  where  the 
relator  has,  for  an  unreasonable  time,  slept  upon  his  rights,  the  court 
may,  in  the  exercise  of  sound  discretion,  upon  the  hearing  of  the  case 
refuse  to  issue  the  writ :  Id. 

In  determining  what  will  constitute  such  unreasonable  delay  as  to 
justify  a  refusal  of  the  writ,  regard  may  properly  be  had  to  circum- 
stances which  justify  such  delay,  to  the  character  of  the  case,  and  the 
nature  of  the  relief  demanded,  and  to  the  question  whether  the  rights 
of  the  defendant,  or  of  other  persons,  have  been  prejudiced  by  such 
delay:  Id. 

Mortgage.     See  Forfeiture  ;  Subrogation. 

Equity — Mistake  in  Deed  making  Conveyance  subject  to. — A  mort- 
gagee cannot  avail  himself  of  an  assumption  of  a  mortgage  inserted  in 
a  deed  of  the  premises  by  the  mistake  of  a  scrivener  in  copying  the 
grantor's  deed  ;  neither  of  the  parties  to  the  deed  intending  or  being 
aware  of  it:   Stevens  Institute  v.  Sheridan ^  30  N.  J.  Eq. 

Conveyance  of  Mortgaged  Premises  in  Lots —  Order  of  Liability  — 
Where  the  grantee  of  a  mortgagor  conveys  the  mortgaged  premises  in 


Digitized  by 


Google 


204  ABSTRACTS  OF  RECENT  DECISIONS. 

difiereDt  parcels,  and  the  grantees  of  such  parcels  again  convey  them  in 
parcels — Held,  that  the  grantees  ot*  the  latter  parcels  are  liable  to  pay 
the  shar«  of  the  mortgage  debt  chargeable  on  the  part  of  the  mortgaged 
premises,  of  which  the  premises  conveyed  to  them  are  part,  in  the 
inverse  order  of  conveyance  to  them  :   IliUs  v.   CouU,  30  N.  J.  Eq. 

Municipal  Couporation.  See  Constitutional  Lmo. 

Trespass  in  removing  supposed  Encroachments  on  the  Bighicay — Lia- 
hility  of  Borough  for  Acts  of  its  Officers. — Tlie  charter  of  a  borough 
gave  the  warden  and  burgesses  authority  to  order  the  removal  of  all 
encroachments  upon  any  public  highway  of  the  borough,  and  upon  the 
order  not  being  obeyed,  to  cause  them  to  be  removed.  Q'he  warden, 
acting  officially  and  under  a  vote  passed  by  the  warden  and  bnrges.^-es, 
caused  a  fence  of  the  plaintiff,  along  the  line  of  the  highway,  to  be 
removed,  the  plaintiff  not  obeying  an  order  previously  made  for  it« 
removal.  The  fence  was  in  good  i'aith  supposed,  by  the  warden  and 
burgesses,  to  be  an  encroachment,  but  was  not  so  in  fact.  In  an  action 
of  trespass  brought  against  the  borough,  it  was  held  (two  judges  dis- 
eenting):  1.  That  the  grant  of  power,  though  to  the  warden  and  bur- 
gesses, was  in  reality  to  the  borough.  2  That  the  power  to  remove 
encroachments  was  a  power  asked  for  and  obtained  by  the  borough  for 
its  own  advantage,  and  not  for  the  benefit  of  the  public.  3.  That,  in 
the  removal  of  encroachments,  it  was  therefore  exercising  a  privilege, 
not  discharging  a  governmental  duty.  4.  That  the  borough  was  liable 
for  the  acts  of  the  warden  :    Weed  v.  Borough  of  Greenwich,  45  Conn. 

National  Bank. 

Loans  an  Real  Estate. — The  banking  law  of  the  United  States  pro- 
hibits national  banks  from  loaning  money  on  real-estate  security.  They 
are  limited  to  loans  on  personal  security.  Therefore,  a  mortgage  given 
to  an  officer  of  such  a  bank,  at  the  time  of  a  loan  by  the  bank,  to  secure 
its  payment,  being  in  effect  the  same  as  if  made  to  the  bank,  is  void, 
and  will  not  be  enforced  by  the  courts  :  Findley  v  Bowen^  87  111. 

Navigable  Stream.     See  Negligence, 

Negligence. 

Navigable  Stream —  Vessel  anchored  witlwut  LiglU — Pilot. — The  bridge 
over  the  Ohio  river  at  Parkersburg,  being  authorized  by  a  law  of  Con- 
gress, the  obstruction  of  navigation  at  that  point,  so  far  as  it  was  reason- 
able and  neces.**ary  to  the  construction  of  the  work,  was  justified  :  BaU 
timore  and  Ohio  Railroad  Co.  v.  Wheeling,  Parkersburg  antl  Cincinnati 
Tramportation  Co.,  32  Ohio  St. 

In  considering  the  rights  of  navigation,  they  must  be  viewed  as  lim- 
ited by  those  rights  which  have  been  conferred  upon  the  bridge  com- 
pany by  the  law  authorizing  the  structure  in  question  :  Id. 

What  might  be  negligence  in  leaving  a  barge  unguarded  in  a  navi- 
gable part  of  the  river,  is  not  necessarily  negligence  if  it  is  so  left  under 
circumstances  fairly  justified  by  the  necessities  or  convenience  of  those 
engaged  in  the  erection  of  the  bridge  :  Id. 

Although  prudence  dictates  that  a  vessel,  left  during  the  night  in  the 
usual  route  of  passing  craft,  should  display  a  light  as  a  signal  of  warning 
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to  others,  yet,  when  such  vessel  is  moored  out  of  the  usual  path  of  nav- 
igation, where  bouts  rarely  if  ever  come,  and  in  a  place  where  the  bridge 
work  was  going  on  from  day  to  duy,  such  work  at  times  necessitating  a 
temporary  closing  of  the  passage-way  altogether,  the  absence  of  a  light 
upon  a  vessel  so  circumstanced  is  not  necessarily  negligence :  Id. 

Before  such  alleged  negligence  can  become  the  Ibundation  of  a  right 
to  recover  damages,  it  must  appear  to  have  been  the  proximate  cause  of 
the  injury  occasioning  such  damages  :  Id. 

When  a  pilot  leaves  the  usual  and  customary  channel  of  navigation, 
that  fact  requires  an  increased  amount  of  care  on  his  part  to  avoid  the 
danger  attending  the  new  risks  ho  undertakes.  If,  in  pursuing  such  a 
course,  he  encounters  a  collision,  it  is  not  a  suflBcient  justification  for 
him  to  show  that  he  exercised  that  ordinary  care  proper  in  the  usual 
and  ordinary  course  of  navigation  :  Id. 

Approaching  places  of  danger,  such  as  the  piers  of  a  bridge,  during 
the  nighttime,  a  lookout  is  indispensable  upon  a  steamboat.  An  omis- 
sion in  this  regard  is  such  negligence  as  will  prevent  a  recovery,  unless 
iD  clearly  appears  that  a  lookout  could  not,  by  any  possibility,  have  pre- 
vented disaster  :   Id, 

A  pilot  having  mistaken  hi.s  course,  and  not  knowing  where  his  boat 
is,  who  attempts  the  dangerous  passage  of  a  bridge  at  night,  at  the  high- 
est rate  of  speed  and  without  any  lookout,  is  guilty  of  negligence.  And 
if,  under  such  circumstances,  he  collides  with  a  barge  moored  to  a  bridge 
pier,  which  is  out  of  the  usual  channel  of  navigation,  and  by  the  col- 
lision his  own  boat  is  lost,  the  owners  of  the  boat  cannot  recover,  although 
the  barge  was  without  a  light :  Id. 

Office  and  Officer. 

Abolition  of  Ojffice  hy  repeal  of  Liiuo  creating  it. — The  legislature  has 
power  to  repeal  a  statute  under  which  an  incumbent  of  an  office  has  been 
appointed  to  and  holds  the  office  for  a  term  not  yet  expired  ;  and  the 
office  expires  with  the  repeal  of  the  statute  :  State  ex  reL  Birdsey  v. 
Baldwin^  45  Conn. 

Partnership.     See  Account. 

Notice  by  Dormant  Partner. — The  duty  of  a  retiring  dormant  partner 
to  give  notice  of  the  dissolution  of  the  partnership,  is  a  duty  which  he 
owes  to  those  who  before  that  time  had  some  knowledge  of  his  connec- 
tion with  the  firm.  To  strangers,  having  no  such  knowledge,  he  owes 
no  such  duty.  As  to  them,  he  can  only  be  charged  as  a  partner,  when 
in  fact  he  was  not,  by  showing  that  he,  in  some  way,  misled  them,  as 
that  ho  held  himself  out  to  the  world  as  such,  or  that  be  so  held  him- 
self out  to  them  :   Nussbaumer  v,  Becker^  87  Ilia. 

Mf/ney  Lent  to  one  Partner — Surety. — Where  a  partner  borrows 
money  on  the  credit  of  his  individual  note,  which  is  signed  also  by  a 
surety,  such  borrowing  does  not  create  a  partnership  debt,  though  the 
money  be  appHed  to  partnership  purposes ;  and  the  principal  of  such 
surety  is  the  individual  partner,  with  whom  he  joins  in  the  execution 
of  the  note,  and  not  the  partners  generally  :  Peterson  v.  Roachj  32  Ohio 
St, 

Possession. 

Notice  of  Title, — The  principle  that  the  possession  of  land  is  notice 
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to  others  of  the  possessor's  title,  is  intended  to  protect  only  equitable 
rights,  and  not  to  cover  the  possessor's  fraud,  or  to  protect  him  where 
he  is  without  equity  :   Groton  ISavings  Bank  v.  Batti/,  30  N.  J.  Eq. 

As  against  an  innocent  mortagee,  notice  from  the  possession  of  lands 
cannot  be  set  up  by  an  occupant  who  was  insolvent  when  he  placed  the 
title  in  the  name  of  the  mortgagor,  and  knew,  soon  alter  the  time  of 
the  giving  of  the  first  of  the  two  mortgages,  that  it  had  been  given, 
and  did  not  notify  the  mortgagee  of  his  claims,  but  kept  silent  and  per- 
mitted the  mortgagor  to  borrow  more  money  of  the  mortagee  on  a  second 
mortgage  of  the  property,  whereas  if  he  had  notified  the  mortgagee  of 
his  claim  when  he  first  was  made  aware  of  the  existence  of  the  first 
mortgage,  the  mortgagee  might  have  collected  the  mortgage  debt  of  the 
mortgagor,  and  would  have  not  made  the  second  loan  on  security  of  the 
mortgaged  premises :  Id. 

Bailroad.     See  Constitutional  Law  ;  Spedjic  Performance, 

Maintenance  of  Order  on  Train — Duties  of  Conductor. — It  is  not 
only  the  right  of  a  conductor  to  expel  from  a  train  a  drunken,  unruly, 
boisterous  passenger,  but  when  such  a  person  endangers  by  his  acts  the 
lives  of  people,  it  is  the  duty  of  such  conductor  to  remove  such  passen- 
ger in  order  to  protect  others  from  violence  and  danger :  Railway  Co. 
V.  Valleley,  32  Ohio  St. 

But  this  right  must  be  reasonably  exercised,  and  not  so  as  to  inflict 
wanton  or  unnecessary  injury  upon  the  ofiPending  passenger,  nor  so  aa 
to  needlessly  place  him  in  circumstances  of  unusual  peril :  Jd. 

If  having  exercised  reasonable  prudence,  considering  the  time,  place, 
and  circumstances,  as  also  the  condition  of  the  drunken  man  himself, 
the  conductor  expels  such  passenger,  who  is  afterward  run  over  and 
killed  by  another  train  not  in  fault,  the  expulsion  itself  is  not  such 
proximate  cause  of  the  death  as  will  make  the  cuuipany  liable  :  Id. 

Setoff. 

Ast^fnment  of  Judgment, — The  assignee  of  a  judgment  taking  with- 
out notice  that  the  judgment  debtor  has  any  equitable  right  to  have  an 
unsettled  demand  set  off  against  it  will  be  protected.  Notice  that  the 
judgment-debtor  has  a  demand  against  the  plaintiff  in  the  judgment  is 
not  any  ground  for  allowing  a  set  off  to  defeat  the  equitable  right  of 
the  assignee  :   VUman  v.  Kline,  87  Ills. 

Specific  Performance. 
Agreement  to  Cancel  or  Rescind  Sale  on  Failure  of  Certain  Condi' 
tions. — If  a  party  in  selling  real  estate  in  a  city  guarantees  that  a  cer- 
tain street  will  be  extended  and  opened  through  the  property  within 
two  years,  and  agrees  that  if  such  street  is  not  opened  within  that  time, 
on  a  re-conveyance  by  the  purchaser,  to  refund  the  money  paid  for  the 
same,  with  ten  per  cent,  interest,  a  court  of  equity  will  specifically  en- 
force the  contract  against  the  vendor  on  a  tender  of  a  proper  deed  to 
him  :  Kerfoot  v.  BreckenridgCy  87  Ills. 

Contract  to  build  Railroad, — Specific  performance  was  refused  of  a 
contract  to  build  and  equip  a  railroad,  although  the  contract  price  was 
to  be  paid  in  the  stock  and  bonds  of  the  company,  and  the  estimates,  &c., 
were  to  be  made  by  the  company.  The  company  declared  its  inability 
to  comply  with  the  requirements  of  a  supplement  to  the  act  (a  general  law) 
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nnder  which  it  was  incorporated,  and  the  penalty  for  non-complianee  there- 
with was,  by  the  supplement,  declared  to  be  the  forfeiture  of  its  charter. 
It  therefore,  and  merely  for  that  reason,  declined  to  proceed  further  under 
the  contract :  Danforih  v.  Philadelphia  dc  Cape  May  Railway  Co.^  30 
N.  J.  Eq. 

The  court  refused  to  consider  the  constitutionality  of  such  supplement, 
80  far  as  the  defendants  were  concerned,  and  also  refused  to  direct  them 
to  make  estimates  for  the  work  already  done  under  the  contract :  Id. 

SUBROOATION. 

Mortgagee — Payment  of  Taxe$ — Siihrogation  against  second  Mort" 
gctgee. — The  holder  of  a  first  mortgage  discovering,  during  foreclosure, 
that  certain  taxes  were  a  lien  on  the  premises,  paramount  to  all  encum- 
brances, entered  into  an  agreement,  through  his  solicitor,  with  the 
solicitor  of  a  second  mortgagee,  that  if  he,  the  first  mortgagee,  would 
pay  the  taxes,  and  the  second  mortgagee  should  buy  the  premises  at  the 
foreclosure  sale,  he  should  be  repaid  by  the  second  mortgagee.  After 
such  payment,  sale  and  purchase,  the  second  mortgagee  refused  to  refund 
the  amount  of  the  taxes :  Held^  that  the  first  mortgagee  could  not  be 
subrogated  to  the  original  lien  of  the  township  for  the  taxes,  and  have 
the  amount  paid  by  him  decreed  a  lien  on  the  lands:  Manning  v. 
TulhiU,  30  N.  J.  Eq. 

Surety.     See  Partnership. 

Trispass.     See  Municipal  Corporation. 

Trust.     See  Equity  ;  In/ant. 

United  States  Courts.    See  Errors  and  Appeals. 

Jurisdiction — Citizenship  of  Parties — Residence  not  equivalent  to 
Citizenship. — In  cases  where  the  jurisdiction  of  the  federal  courts  de- 
pends upon  the  citizenship  of  the  parties,  the  facts,  essential  to  support 
that  jurisdiction,  must  appear  somewhere  in  the  record :  Robertson  v. 
Cease,  S.  C.  U.  S.,  Oct.  Term  1878. 

They  need  not  necessarily  be  averred  in  the  pleadings.  It  is  sufficient 
if  they  are  in  some  form  affirmatively  shown  by  the  record :  Id. 

The  record  in  such  cases  includes  only  such  portions  of  the  transcript 
as  properly  constitute  the  record  upon  which  the  court  must  base  its 
final  judgment,  and  not  papers  which  have  been  improperly  inserted  in 
the  transcript :  Id. 

Citizenship  and  residence  are  not  synonymous  terms:  Id. 

There  is  nothing  either  in  the  language  or  policy  of  the  14th  amend- 
ment to  the  constitution  to  support  the  position  that  the  bare  averment 
of  the  residence  of  the  parties  is  sufficient,  prima  facie,  to  show  juris- 
diction :  Id. 

Usury. 

Taken  notice  of  by  Court  of  Equity. — Althongh,  by  the  terms  imposed 
upon  a  defendant  who  is  let  in  to  answer,  he  is  prevented  from  setting 
op  usury,  yet,  if  usury  be  proved,  the  complainant  will  be  allowed  to 
recover  only  the  amount  equitably  due  upon  his  mortgage :  Powers  v. 
Chaplain,  30  N.  J.  Eq. 
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Vendor  and  Vendee. 

When  Purchase- Money  nury  be  recovered  hack. — Where  a  party  gave 
a  bond  for  a  warranty  deed  to  real  estate,  to  be  made  on  a  certain  day, 
if  the  purchase-money  should  then  be  paid,  it  was  held,  that  the  mak- 
ing of  the  deed  and  the  payment  of  the  money  were  concurrent  acts ; 
and  where  the  vendor  of  the  land  is  not  able  to  make  the  title  he  agreed 
to  give,  at  the  time  agreed  upon,  and  the  purchaser  is  ready  and  willing 
and  able  to  make  his  payment,  the  latter  may  sue  for  and  recover  back 
what  he  has  paid  on  the  contract :    Clark  v.   Weis,  87  Ills. 

Waters  and  Watercourses 

Jurisdiction  of  Equity  to  settle  conflicting  Rights  to  vse  of  Streams. — 
Equity  has  jurisdiction  (and  for  that  purpose  may  enjoin  the  iurther 
prosecution  of  suits  at  law)  in  a  case  which  involves  the  relative  rifrhts, 
under  their  charters,  of  two  corporations  to  the  use  of  the  waters  of  the 
same  stream  or  streams;  and  such  jurisdiction  exists  on  the  ground  of 
both  public  and  private  necessity.  In  such  cases,  equity  is  not  only  the 
appropriate  forum,  but  the  only  one  where  adequate  relief  in  the  premises 
can  be  administered:  Lehigh  Valley  Railroad  Co.  v.  Society  for  Estab- 
lishing Useful  Manufactures,  30  N.  J.  Eq. 

Will. 

Undue  Influence — Inference  from  Circwnistances  tcithovt  Direct  Evi- 
dence.— Where  a  testator,  leavini?  an  estate  of  $14,000,  with  no  family, 
made  a  will  five  days  before  his  death  and  while  suflPering  from  severe 
disease,  by  which,  after  giving  two  of  his  brothers  $1000  each.  SI 000 
to  certain  other  relatives,  and  $1000  to  a  friend,  he  gave  the  residue  of 
his  estate  to  a  church  in  the  town  where  he  lived ;  and  it  appeared  that 
the  will  was  drawn  by  H.,  who  was  a  vestryman  of  the  church  and  who 
was  the  only  person  who  conversed  with  him  on  the  subject,  and  who 
was  also  made  sole  executor  ;  that  three  brothers  and  a  eister  of  the 
testator  lived  within  a  few  miles  of  him  and  were  not  notified  of  his 
being  dangerously  ill  until  shortly  before  his  death  and  alter  the  will 
was  executed ;  that  H.  was  deeply  interested  in  the  welfare  of  the 
church  and  a  liberal  contributor  to  its  support ;  that  he  and  another 
vestryman  were  two  of  the  witnesses  to  the  will  and  a  brother-in-law  of 
H..  the  third  witness;  and  that  the  will  described  certain  half  nephews 
and  a  half  niece  of  the  testator  as  his  brothers  and  sister — it  was  h&ld^ 
that  the  circumstances  were  such  as  to  create  a  suspicion  of  undue  in- 
fluence, which  might  be  considered  by  the  jury  without  any  direct 
proof  of  such  influence,  and  to  require  explanation  on  the  part  of  the 
persons  propounding  the  will.     Drake  and  others'  Appeal,  45  Conn. 

Qumre  :  Whether  the  vestrymen  were  competent  witnesses  to  the  will. 

Codicil — Revocation. — Where  a  testator  by  a  codicil  revokes  a  devise 
or  legacy,  and  grounds  such  re  vocation  on  the  assumption  of  a  fact 
which  proves  not  to  exist,  the  revocation  is  regarded  as  contingent  upon 
the  existence  of  such  fact  and  does  not  take  eflfect :  Dunham  v.  Averttl, 
45  Conn. 

But  the  courts  will  not  set  aside  such  a  revocation  where  it  does  not 
appear  by  the  will  itself  that  it  was  made  under  the  belief  of  the  exist- 
ence of  such  fact :  Id. 
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TITLE  BY  ADVERSE  POSSESSION. 

Title  to  land  by  adverse  possession  is  based  upon  the  Statute 
of  Limitations.  While  the  statute  does  not  profess  to  take  an 
estate  from  one  man  and  give  it  to  another,  yet,  it  bars  the  claim 
of  the  former  owner,  and  quiets  the  title  of  him  who  has  actually 
occupied  the  premises  for  the  period  prescribed  by  the  statute.  The 
effect  of  the  statute  is  to  transfer  the  title  to  the  adverse  occupant. 
In  GraffiuB  v.  TeUenhamy  1  W.  &  S.  488,  Gibson,  J.,  says :  "The 
title  of  the  original  owner  is  unaffected  and  untrammelled  till  the 
last  moment,  and  is  vested  in  the  adverse  occupant  by  the  comple- 
tion of  the  statutory  bar."  The  Statute  of  Limitations  is  said  by 
an  eminent  jurist  (Story's  Confl.  of  Laws,  sect.  676)  to  be  one  "of 
repose  to  quiet  titles,  to  suppress  frauds,  and  to  supply  the  defi- 
ciency of  proofe  arising  from  the  ambiguity  and  obscurity  or  an- 
tiquity of  transactions."  The  preseription  of  the  civil  law  was  not 
as  broad  in  its  application  as  the  Statute  of  Limitations.  It  being 
provided  that  "  things  movable  may  be  prescribed  to  after  the  ex- 
piration of  three  years,  and  that  a  possession  during  a  long  tract  of 
time,  will  also  found  a  prescription  to  things  immovable ;  that  is  to 
say,  ten  years  if  the  parties  are  present,  and  twenty  years  if  either 
of  them  be  absent.  Property  may  thus  be  acquired  *  *  *  if  the 
property  was  honestly  obtained  at  first:"  Sanders's  Justinian,  Lib. 
2,  title  6. 

By  the  ancient  common  law,  a  person  might  have  prescribed  for 
a  right  which  had  been  enjoyed  by  his  ancestors  or  predecessors  at 
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any  distance  of  time,  even  though  his  or  their  enjoyment  of  it  had 
been  suspended  for  an  indefinite  series  of  years.  But  by  the  Stat- 
ute of  Limitations  of  82  Henry  8,  c.  2,  it  was  enacted,  that  no 
person  shall  make  any  prescription  by  the  seisin  or  possession  of 
his  ancestor  or  predecessor,  unless  such  seisin  or  possession  hath 
been  within  three-score  years  next  before  such  prescription  made : 
2  Blackstone  Com.  264.  By  the  statute  21  James  1,  c.  16,  the 
period  within  which  an  action  must  be  brought  to  recover  posses- 
sion of  real  estate  was  reduced  to  twenty  years. 

There  can  be  but  one  actual  seisin  of  an  estate.  Two  persons 
cannot  be  actually  seised  of  the  same  land  at  the  same  time,  claim- 
ing it  by  title  adverse  to  each  other :  8  Wash.  Real  Property  125. 
At  common  law  seisin  was  the  completion  of  the  feudal  investiture, 
by  which  the  tenant  was  admitted  into  the  feud,  and  performed  the 
rites  of  homage  and  fealty  :  Stearns's  Real  Actions  2.  Seisin  in 
deed  is  said  to  be  actual  possession  of  the  freehold,  and  seizin  in 
law  is  a  legal  right  to  such  possession.  A  constructive  seisin  in 
deed  is  said  to  be  equivalent  to  an  actual  seisin :  Oreen  v.  Liter^  8 
Cranch  244. 

Where  two  persons  are  in  possession  at  the  same  time,  under  dif- 
ferent claims  of  right,  he  has  the  seisin  in  whom  is  the  true  title : 
8  Wash.  R.  P.  128,  and  cases  cited.  To  constitute  an  actual  dis- 
seisin there  must  not  only  be  an  unlawful  entry  upon  lands,  but  it 
must  be  made  with  the  intention  to  dispossess  the  owner :  4  Kent 
Com.  488  ;  Smith  v.  Bartes,  6  Johns.  218 ;  Bradstreet  v.  Hunting- 
tony  5  Peters  439 ;  Ewing  v.  Bamett,  11  Id.  41.  The  qtu>  animo 
in  which  the  possession  was  taken,  is  a  test  of  its  adverse  charac- 
ter, and  possession  to  be  adverse  must  be  intended  to  be  in  hostility 
to  the  true  owner ;  but  the  question  of  intention  ordinarily,  is  one 
of  fact,  to  be  submitted  to  the  jury :  Magee  v.  Magee^  37  Miss.  149. 
In  the  case  of  Yetzer  v.  Thomariy  17  Ohio  St.  133,  it  was  held  that 
under  the  Statute  of  Limitations  of  Ohio,  if  a  party,  established  in 
himself,  or  in  connection  with  those  under  whom  he  claims,  an 
actual,  notorious,  continuous  and  exclusive  possession  of  land  for 
a  period  of  twenty-one  years,  he  thereby,  except  as  to  persons 
under  disabilities,  acquires  a  title  to  the  land,  irrespective  of  any 
questions  of  motive  or  mistake.  Where  a  party  claims  by  disseisin, 
which  has  ripened  into  a  valid  title  by  lapse  of  time,  he  must  show 
an  actual,  open^  exclvmve  adverse  possession  for  the  length  of  time 
required  by  the  statute :  Hawk  v.  Senseman,  6  S.  &  R.  21 ;   Cal- 
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houn  V.  Cbokj  9  Penna.  St.  226  ;  Melvin  v.  PropWs  of  Locks  et 
al,  5  Me.  15 ;  CahUl  v.  Palmer,  45  N.  Y.  484 ;  Robinson  v.  Luke, 
14  Iowa  424 ;  Booth  v.  SmaU,  23  Id.  177 ;  Horbach  v.  MilUr,  4 
Neb.  47.  Actual  residence  upon  or  enclosure  of  the  land  is  not 
necessarily  requisite  to  constitute  such  possession ;  acts  of  notoriety, 
such  as  entering  upon  the  land  and  making  improvements  thereon, 
raising  crops,  felling  trees  growing  on  the  land,  and  taxation  of  the 
land  for  a  series  of  years  to  the  person  claiming  it,  and  the  pay- 
ment of  taxes  by  him,  are  competent  evidence  tending  to  show  ad- 
verse possession :  JSHicott  v.  Leal,  10  Pet.  412 ;  Ewing  v.  Bamett, 
11  Id.  41;  Allen  v.  Gilmore,  13  Me.  178;  LitUe  v.  Libbey,  2 
Greenleaf  242 ;  MUler  v.  Shaw,  7  S.  &  R.  136 ;  Farrer  v.  Fessen- 
den,  39  N.  H.  277 ;  Horbach  v.  MiUer,  4  Neb.  47.  The  extent 
of  the  possession  must  be  determined  by  the  character  of  the  entry. 
If  a  party  enters  under  color  of  title  by  deed  or  other  written 
instrument  and  occupies  and  improves  a  portion  of  the  land,  he 
acquires  actual  possession  of  all  the  land  embraced  in  his  deed  or 
instrument  in  writing,  and  this  too  although  the  title  conveyed  by 
the  deed  or  other  written  instrument  may  have  no  validity :  Pres- 
cott  V.  Never%,  4  Mason  330 ;  Jackson  v.  Porter,  Paine  457 ;  By- 
num  V.  Thompson,  3  Ired.  578 ;  Webb  v.  Sturtevant,  1  Scam.  187 ; 
Kyle  V.  Tubbs,  23  Cal.  431 ;  Welbom  v.  Anderson,  37  Miss.  156. 
The  Supreme  Court  of  Alabama  say  :  the  whole  doctrine  of  adverse 
possession  rests  upon  the  presumed  acquiescence  of  the  owner. 
Acquiescence  cannot  be  presumed  unless  the  owner  has  or  may  be  ' 
presumed  to  have  notice  of  the  possession :  Benje  v.  Oreagh,  21 
Ala.  151 ;  Brown  v.  CockereU,  33  Id.  47.  But  actual  notice  to  the 
owner  of  the  land  is  not  necessary ;  notice  will  be  presumed  from 
actual  occupation  of  the  land. 

Merely  taking  a  deed  to  land  is  not  sufficient  to  constitute  an 
adverse  possession ;  it  must  be  followed  by  an  actual  entry,  and  it 
is  only  from  the  time  of  such  entry  that  the  Statute  of  Limitations 
begins  to  run :  Robinson  v.  Luke,  14  Iowa  424.  If  a  person  is  in 
possession  under  color  of  title,  and  occupying  a  portion  of  the  prem- 
ises, it  has  been  held  that  another  person  cannot  acquire  construc- 
tive possession  by  occupying  a  portion,  with  color  of  title  to  the 
whole;  his  possession  will  be  restricted  to  the  part  which  he  actually 
occupies :  Jackson  v.  Vermylyea,  6  Cowen  677.  It  is  held  that 
where  possession  is  claimed  of  lands  held  under  a  color  of  title,  by 
cultivation  of  a  part,  such  constructive  possession  cannot  be  ex- 
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tended  beyond  a  single  lot  of  land,  or  single  farm :  Jackaon  v. 
Woodruffs  1  Cowen  286.     The  rule  would  be  difierent,  however, 
in  case  of  actual  occupancy  of  a  portion  of  each  lot  or  farm  de- 
scribed in  the  deed.     As  to  what  constitutes  color  of  title,  the 
authorities  seem  to  hold  that  if  the  title  under  which  the  party 
claims,  and  under  which  he   entered,  shows   the   character  and 
extent  of  his  claim,  it  is  sufficient  to  constitute  adverse  possession 
Bell  V.  Longworthy  6  Ind.   273 ;  Doe  v.  Hearichy  14  Id.  243 
Jackson  v.  Toddy  2  Caines  183 ;  Jackson  v.  Sharpy  9  Johns.  162 
12  Id.  365;  16  Id.  293;  18  Id.  40,  365. 

But  it  is  not  enough  that  a  claimant  enters  under  a  void  deed 
regularly  recorded,  and  causes  a  survey  to  be  made  of  the  lands 
according  to  the  deed,  and  pays  the  taxes  on  the  lands  for  a  num- 
ber of  years,  they  being  wild  afnd  uncultivated  :  Little  v.  Megquiay 
2  Me.  176 ;  Bates  v.  NorcrosSy  14  Pick.  224.  Where  a  party  enters 
upon  land  without  color  of  title,  hife  right  can  never  extend  beyond 
the  limits  actually  occupied  by  him ;  Barr  v.  GatZy  4  Wheat.  213. 
To  constitute  such  adverse  possession  as  will  bar  the  right  of  the 
owner  of  the  estate,  it  is  essential  that  the  possession  should  be 
continued  for  the  period  prescribed  by  the  statutes.  If  the  con- 
tinuity of  possession  is  broken  before  the  expiration  of  the  time 
fixed  by  the  statute,  an  entry  within  the  time  will  render  the  prior 
possession  unavailing :  Pederick  v.  SearUy  2  S.  &  R.  240 ;  Wick- 
liffe  V.  JEnsoTy  9  B.  Mon.  253  ;  Holdfast  v.  Shepardy  6  Ired.  361 ; 
Taylor  v.  BumsideSy  1  Gratt.  165 ;  .Z)oe  v.  JEslava,  11  Ala.  102.  But 
when  one  enters  upon  land  claiming  title  to  the  same,  and  con- 
tinues to  reside  thereon,  he  may  convey  his  interest  by  deed,  and  if 
the  possession  of  such  person  and  those  claiming  under  him  added 
together  amounts  to  the  time  fixed  by  the  Statute  of  Limitations, 
such  possession  is  a  bar  to  a  recovery:  Overjield  v.  Christiey  7 
S.  &  R.^177;  McCoy  v!  Dickenson  CoUegCy  5  Id.  254;  Fan- 
ing  V.  Wilcoxy  3  Day  269 ;  McNeeley  v.  Langany  22  Ohio  St. 
37.  No  possession  can  be  held  to  be  adverse  to  one  who  has  no 
right  of  entry  during  its  continuance ;  therefore  the  Statute  of 
Limitations  does  not  run  against  a  reversioner  till  the  death  of  the 
tenant  for  life,  even  if  the  latter  has  conveyed  the  estate  in  fee : 
Gremet  v.  Lynn,  31  Penn.  St.  94;  Melvin  v.  Locks  et  al.y  16 
Pick.  137;  s.  c.  17  Id.  255;  Raymond  y.  Holder y  2  Gush.  269. 
And  the  reversioner  may  enter  at  any  time  within  the  period  pre* 
scribed  by  the  statute  after  the  termination  of  the  particular  estate, 
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notwithstanding  there  may  have  been  a  disseisin  of  the  tenant  and 
an  adverse  possession  for  more  than  the  statutory  period,  because 
the  title  of  the  reversioner  did  not  accrue  until  the  determination 
of  the  estate  of  the  tenant.  The  reason  is  plain,  the  doctrine  of 
adverse  possession  being  predicated  on  presumed  acquiescence  of 
the  owner  of  the  land,  and  the  owner  having  parted  with  the  pos- 
session to  the  tenant,  was  not  in  a  position  to  enforce  his  rights. 
But  in  cases  of  rights  of  way  and  of  common,  it  has  been  held  that 
when  the  tenant  suffers  a  direct  and  palpable  injury  to  his  own 
possession,  that  if  the  landlord  had  actual  knowledge  of  the  injury 
and  submits,  he  will  be  bound :  Daniel  v.  NoU^  11  East  871.  And 
it  has  been  held  that  when  a  disputed  boundary  line  has  been  ad- 
justed by  the  agreement  of  the  tenant  for  life,  that  such  agree- 
ment is  presumptive  evidence  to  bind  the  remainder-man :  Saun- 
ders V.  Annesleyy  2  Sch.  &  Lef.  101. 

The  authorities  uniformly  hold  that  a  tenant  cannot  set  up  his 
possession  as  adverse  to  his  landlord  so  long  as  the  relation  of  land- 
lord and  tenant  continues  to  exist.  But  he  may  show  that  his 
landlord's  title  has  terminated,  after  which  he  may  disclaim  the 
tenancy  and  make  his  possession  adverse :  Nellis  v.  Lathrop,  22 
Wend.  121 ;  Mattis  v.  Rohinson^  1  Neb.  5.  If  the  tenant  pur- 
chases a  better  title  than  that  of  his  landlord,  he  must  surrender 
possession  to  his  lessor  before  he  can  avail  himself  of  his  new  title : 
Maitia  v.  Robinsony  supra.  As  between  trustee  and  cestui  que 
trusty  so  long  as  the  trust  is  a  continuing  one,  and  is  acknowledged 
and  acted  on  by  the  parties,  the  statute  does  not  begin  to  run  ;  but 
when  it  is  disavowed  by  the  party  in  possession,  whether  it  be  the 
trustee  or  cestui  que  trusty  and  he  distinctly  with  the  knowledge  of 
the  other,  disclaims  to  acknowledge  the  trust  and  to  hold  under  it, 
then  the  possession  from  that  time  becomes  adverse :  Newmarket 
V.  Smart,  4  Am.  Law  Reg.  400,  and  cases  cited.  But  until  the 
trust  is  disavowed,  it  continues  to  subsist,  and  mere  lapse  of  time, 
however  great,  is  no  bar :  Paschall  v.  Hinderer,  28  Ohio  St.  568. 
Questions  have  arisen  where  the  Statute  of  Limitations  has  been 
changed  from  twenty-one  to  ten  years  during  the  time  a  party  was 
holding  adversely,  as  to  the  limitatiqn  applicable  to  the  case.  It 
being  competent  for  the  legislature  to  change  statutes  prescribing 
limitations  to  actions,  the  one  in  force  at  the  time  suit  is  brought  is 
the  one  applicable  to  the  cause  of  action :  Bigelow  v.  Beman,  2 
Allen  497;  Horhach  v.  Miller,  4  Neb.  457.    The  legislature  cannot 
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remove  a  bar  or  limitation  which  has  already  become  completed, 
and  can  pass  no  law  to  take  effect  on  existing  claims  without  allow- 
ing parties  a  reasonable  time  in  which  to  bring  their  action  before 
such  claims  shall  be  barred  by  the  new  enactment;  but  within  these 
limits  there  is  no  restriction  on  the  power  of  the  legislature.  Laws 
quieting  a  long  and  undisputed  possession  of  real  estate  are  gener- 
ally favored.  Such  laws  give  stability  to  titles^  encourage  improve- 
ments, and  prevent  the  assertion  of  stale  titles  and  claims.  When 
it  is  clear  that  the  party  in  possession  has  brought  himself  within 
the  provisions  of  the  statute,  courts  should  have  no  hesitation  in  de- 
claring him  the  lawful  occupant.  In  Spring  v.  Orai/j  5  Mason  523, 
Judge  Story  says :  '^  I  consider  the  Statute  of  Limitations  a  highly 
beneficial  statute,  and  entitled,  as  such,  to  receive,  if  not  a  liberal, 
at  least  a  reasonable  construction  in  favor  of  its  manifest  object.  It 
is  a  statute  of  repose,  the  object  of  which  is  to  suppress  fraudulent 
and  stale  claims  from  springing  up  at  great  distances  of  time,  and 
surprising  the  parties,  or  their  representatives,  when  all  proper 
vouchers  and  evidence  are  lost,  or  the  facts  have  become  ©"bscure 
from  the  lapse  of  time,  or  the  defective  memory,  or  death  or  removal 
of  witnesses.''  S.  M. 

Fremont,  Neb. 

REC  ENT  AM  ERI  C  A  N    DECISIONS. 

Supreme  Court  of  Pennsylvania. 

HOAG  r.  LAKE  SHORE  AND  MICHIGAN  SOUTHERN  RAILROAD 

COMPANY. 

In  qnestions  of  negligence,  it  is  generally  the  province  of  the  jarj  to  determine 
the  proximity-  of  the  cause  to  the  injury  complained  of;  where,  howerer,  the 
presence  of  an  intervening  agency  is  obvious,  arising  upon  undisputed  facts,  ihe 
court  should  take  the  case  from  the  jury. 

Defendants*  railroad  ran  along  the  bank  of  Oil  creek  ;  by  reason  of  a  land- 
slide, unseen  by  the  engineer,  an  oil  train  was  thrown  from  the  track,  the  tank 
cars  burst,  and  the  oil  taking  fire  floated  down  the  stream,  causing  the  destruction  of 
plaintiff's  buildings,  several  hundred  feet  distant  from  the  place  of  the  railroad 
accident  : 

Held^  that  the  burning  of  plaintiff's  buildings  was  not  such  a  natural  and  proba- 
ble consequence  of  the  negligence  of  defendants'  engineer  (if  negligence  there 
were),  as  ought  to  have  been  foreseen  by  him  as  likely  to  flow  from  his  act,  and, 
therefore,  plaintiffs  could  not  recover. 

Ileld  further,  that,  the  facts  being  undisputed,  the  evidence  was  properly  not  sub- 
mitted to  the  jury. 

Penna.  Rnilrond  Co,  v.  Hope,  80  Penn.  St.  373,  distinguished.  Penna.  Railroad 
V.  KerTj  62  Penn.  St.  353,  followed. 
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Error  to  the  Common  Pleas  of  Venango  county. 

This  was  an  action  on  the  case  to  recover  compensation  for  cer- 
tain property  destroyed  by  fire,  caused,  as  was  alleged,  by  the  negli- 
gence of  the  defendants.  The  facts  were  as  follows  :  The  plaintifi 
were  the  occupiers  of  a  piece  of  land  situate  within  the  limits  of 
Oil  City,  on  the  western  bank  of  Oil  creek.  The  railroad  of  de- 
fendants is  constructed  along  said  creek,  over  the  land  of  the  plain- 
tiffs, and  at  the  base  of  a  high  hill.  On  the  afternoon  of  April 
5th  1873,  during  a  rain  storm,  there  was  a  small  slide  of  earth  and 
rock  from  the  hill-side  down  to  and  upon  the  railroad.  About  ten 
minutes  prior  to  the  accident  one  of  the  defendants'  engines  had 
passed  over  the  road  in  safety ;  at  that  time  no  slide  had  occurred. 
This  engine  was  followed  in  a  few  minutes  by  another  engine, 
drawing  a  train  of  cars  loaded  with  crude  oil  in  bulk.  The  latter 
engine  ran  into  the  slide,  was  thrown  off  the  track,  ran  on  about 
one  hundred  to  one  hundred  and  fifty  feet,  when  the  tender,  which 
was  in  front  of  the  engine,  was  overturned  into  Oil  creek  ;  the 
engine  itself  was  partly  overturned  ;  two  or  three  oil  cars  became 
piled  up  on  the  track  and  burst.  The  oil  took  fire,  was  carried 
down  the  creek,  then  swollen  by  the  rain,  for  several  hundred  feet, 
set  fire  to  the  property  of  the  plaintiffs,  and  partly  consumed  it. 
The  court  below,  on  these  facts,  directed  a  verdict  for  defendants. 

C  W.  Mackatfy  for  plaintiffs. 

MeCalmont  ^  Osbom^  for  defendants. 

The  opinion  of  the  court  was  delivered  by 

Paxson,  J. — The  question  of  negligence  in  defendants'  engineer 
in  not  seeing  the  obstruction  and  stopping  his  train  before  reaching 
it,  is  not  raised  upon  this  record,  and  need  not  be  discussed. 
The  only  question  for  our  consideration  is  whether  the  negligence 
of  the  defendants'  servants  was  the  proximate  cause  of  the  injury 
to  the  plaintifis'  property.  The  answer  to  the  plaintiffs'  third  point, 
embraced  in  the  second  specification  of  error,  raises  this  question 
distinctly.  The  court  was  asked  to  say :  "  That,  if  the  jury  believe 
from  the  evidence  that  the  accident  complained  of  was  the  result  of 
negligence  on  the  part  of  the  defendants,  and  that,  by  reason  of 
such  negligence,  the  oil,  ignited  by  the  engine  attached  to  the 
train,  ran  immediately  down  to  Oil  creek,  where  it  was  carried  by 
the  current,  in  the  space  of  a  few  minutes,  to  the  property  of  the 
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plaintiffs,  when  it  set  fire  to  and  destroyed  said  property,  the  plain- 
tiffs are  entitled  to  recover,  provided  they  did  not  in  any  manner 
•  contribute  to  said  accident."  The  court  answered  this  point  in  the 
negative,  and  then  instructed  the  jury  that  as  a  matter  of  law  upon 
the  facts  in  the  case  the  plaintiffs  were  not  entitled  to  recover; 
which  instruction  is  assigned  here  for  error. 

It  was  strongly  urged  that  the  court  erred  in  withdrawing  thd 
case  from  the  jury,  and  the  recent  cases  of  Pemisylvania  Railroad 
Co.  V.  Hope,  80  Penn.  St.  873,  and  Raydure  v.  Knight,  2  W.  N. 
C.  713,  were  cited  as  supporting  this  view.  In  the  case  first  cited 
it  was  said  by  the  Chief  Justice,  in  delivering  the  opinion  of  the 
court:  "We  agree  with  the  court  below  that  the  question  of  prox- 
imity was  one  of  fact  particularly  for  the  jury.  How  near  or 
remote  each  fact  is  to  its  next  succeeding  fact  in  the  concatenation  of 
circumstances  from  the  prime  cause  to  the  end  of  the  succession  of 
facts  which  is  immediately  linked  to  the  injury,  necessarily  must  be 
determined  by  the  jury.  These  facts  or  circumstances  constitute 
the  case  and  depend  upon  the  evidence.  The  jury  must  determine, 
therefore,  whether  the  facts  constitute  a  succession  of  events  so 
linked  together  that  they  become  a  natural  whole,  or  whether  the 
chain  of  events  is  so  broken  that  they  became  independent,  and  the 
final  result  cannot  be  said  to  be  the  natural  and  probable  conse- 
quence of  the  primary  cause,  the  negligence  of  the  defendants.*' 
The  case  of  Raydure  v.  Knight  was  meagerly  presented;  the  charge 
of  the  court  was  not  sent  up,  and  a  majority  of  the  court  were  of 
opinion  that  no  sufficient  cause  for  reversing  the  judgment  had  been 
shown.  I  am  unable  to  see  any  special  bearing  this  case  has  upoa 
the  question  before  us.  The  doctrine  laid  down  in  The  Railroad 
Co,  v.  ITope,  and  to  be  gathered  incidentally  perhaps  from  Ray^ 
dure  v.  Knight,  is,  that  the  question  of  proximate  cause  is  to  be 
decided  by  the  jury  upon  all  the  facts  in  the  case ;  that  they  are  to 
ascertain  the  relation  of  one  fact  to  another  and  how  fiir  there  is  a 
continuation  of  the  causation  by  which  the  result  is  linked  to  the 
cause  by  an  unbroken  chain  of  events,  each  one  of  which  is  the 
natural,  foreseen  and  necessary  result  of  such  cause.  But  it  has 
never  been  held  that  when  the  facts  of  a  case  have  been  ascertained, 
the  court  may  not  apply  the  law  to  the  facts.  This  is  done  daily 
upon  special  verdicts  and  reserved  points.  Thus,  in  The  Railroad 
Co.  V.  Kerr,  62  Penn.  St.  353,  a  case  bearing  a  striking  analogy 
to  this,  the  court  submitted  the  question  of  negligence  to  the  jury, 
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bat  reserved  the  question  of  proximate  cause  upon  the  undisputed 
fiewsts  of  the  case.  Of  course,  this  could  not  have  been  done  if  the 
facts  were  in  dispute.  A  reserved  point  must  be  based  upon  facts 
admitted  in  the  cause  or  found  by  the  jury.  In  questions  of  negli- 
gence it  has  been  repeatedly  held  that  certain  facts  when  established 
amount  to  negligence  |?er  se:  Railroad  Co.  v.  Stinger^  78  Penn.  St. 
219 ;  Mc  dully  v.  Clarke j  4  Wright  899 ;  Pennsylvania  Railroad 
Co.  V.  Bennett,  59  Penn.  St.  259 ;  while  in  Raydure  v.  Knight, 
mpra,  the  court  below,  in  answer  to  the  defendants'  second  point, 
instructed  the  jury  that  if  certain  facts  were  believed  by  them,  the 
negligence  complained  of  was  the  proximate  cause  of  the  injury  to 
plaintiffs'  property.  This  ruling  was  affirmed  by  this  court.  I  do 
not  understand  the  decision  in  The  Railroad  Co.  v.  Hope  to  be  in 
conflict  with  this  view.  It  remains  to  apply  this  principle  to  the 
case  before  us.  There  is  not  a  particle  of  conflict  in  the  evidence 
so  &r  as  it  affects  the  question  of  proximate  cause.  This  was  doubt- 
less the  reason  why  the  plaintiffs  assumed  the  facts  in  their  third 
point.  They  would  not  have  been  justified  in  doing  so  had  not  the 
facts  been  admitted,  nor  is  it  likely  the  learned  judge  would  have 
answered  it.  We  may,  therefore,  regard  the  plaintiffs'  third  point 
as  a  prayer  for  instructions  upon  the  undisputed  facts  of  the  case. 
Can  it  be  doubted  that  the  court  had  the  right  to  give  a  binding 
instruction  ?     We  think  not. 

But  one  question  remains;  was  the  negligence  of  the  defendants' 
servants,  in  not  seeing  the  land-slide  and  stopping  the  train  before 
reaching  it,  the  proximate  cause  of  the  destruction  of  the  plain- 
tiffs' property  ?  We  need  not  enter  into  an  extended  discussion  of 
the  delicate  questions  suggested  by  this  inquiry.  That  has  been 
done  so  fully  in  two  of  the  cases  cited  as  to  render  it  unnecessary. 
A  man's  responsibility  for  his  negligence  and  that  of  his  servants 
must  end  somewhere.  There  is  a  possibility  of  carrying  an  admit- 
tedly correct  principle  too  far.  It  may  be  extended  so  as  to  reach 
the  rediLctio  ad  absurdum  so  far  as  it  applies  to  the  practical 
business  of  life.  We  think  this  difficulty  may  be  avoided  by  adher- 
ing to  the  principle  substantially  recognised  in  The  Railroad  Co. 
V.  Kerr,  and  The  Railroad  Co.  v.  ITope,  supra,  that  in  determin- 
ing what  is  proximate  cause,  the  true  rule  is,  that  the  injury  must 
be  the  natural  and  probable  consequence  of  the  negligence,  such  a 
consequence  as  under  the  surrounding  circumstances  of  the  case, 
might  and  ought  to  have  been  foreseen  by  the  wrongdoer  as  likely 

Vol.  XXVIL— 2S 


Digitized  by 


Google 


218       HOAG  V.   LAKE  SHORE,  Ac,  RAILROAD  CO. 

to  flow  from  his  act.  This  is  not  a  limitation  of  the  maxim  cau9a 
proxima  mm  remota  spectatur ;  it  only  affects  its  application. 
There  may  be  cases  to  which  such  a  rule  would  not  apply,  but 
this  certainly  is  not  one.  It  would  be  unreasonable  to  hold  that 
the  engineer  of  the  train  could  have  anticipated  the  burning 
of  the  plaintiffs'  property  as  a  consequence  likely  to 'flow  from  his 
negligence  in  not  looking  out  and  seeing  the  land-slide.  The  ob- 
struction itself  was  unexpected.  An  engine  had  passed  along 
within  ten  minutes  with  a  clear  track.  But  the  obstruction  was 
there,  and  the  tender  struck  it.  The  probable  consequences  of  the 
collision,  such  as  the  engineer  would  have  a  right  to  expect,  would 
be  the  throwing  the  engine  and  a  portion  of  the  train  off  the  track. 
Was  he  to  anticipate  the  bursting  of  the  oil  tanks,  the  oil  taking 
fire,  the  burning  oil  running  into  and  being  carried  down  the 
stream,  and  the  sudden  rising  of  the  waters  of  the  stream,  by 
means  of  which,  in  part  at  least,  the  burning  oil  set  fire  to  the 
plaintiffs'  building?  This  would  be  a  severe  rule  to  apply,  and 
might  have  made  the  defendants  responsible  for  the  destruction 
of  property  for  miles  down  Oil  creek.  The  water  was  an  interven- 
ing agent,  that  carried  the  fire  just  as  the  air  carried  the  sparks 
in  the  case  of  The  Railroad  Co.  v.  Kerr,  It  is  manifest  that  the 
negligence  was  the  remote  and  not  the  proximate  cause  of  the 
injury  to  the  plaintiffs'  building.  The  learned  judge  ruled  the  case 
upon  sound  principles,  and  his  judgment  is  affirmed. 

Tho  doctrine  of  proximate  or  remote  an  engine   on  the   railroad   company's 

cause,  in  reference  to  liabiHty  for  dam-  track    emitting   sparks,   by  negligence 

ages,  has  of  late  received  considerable  set  fire   to  a   dwelling    close   by  ;    the 

discussion  in  cases  arising  out  of  fires  fire  from  this  house  was  communicated 

caused   by  the  operation   of  railroads,  to   another   house,  at   some   little   dis- 

The  leading  cases  upon  one   view  of  tance  from  it ;  the  latter  was  consumed 

the  subject,  are,  Rt/an  v.  N.   Y.  Central  with   all  its  contents,  and   it  was  held 

Railroad,  35  N.  Y.   210,    and   Penna.  that    the    corporation    was    not    liable 

Railroad  Y.  Kerry  62  Penn.  St.  853.  in  damages  for  the  bouse  and  contents 

Ri/an  V.  New  York  Central  Railroad,  thereof  last  burned.  See  also  Macon 
35  N.  Y.  210,  was  a  case  where  the  de-  Railroad  Co,  v.  McConndly  27  Ga.  481, 
fendant  negligently  set  fire  to  an  ad-  which  was  a  case  involving  substan- 
joining  house,  and  the  fire  spreading,  tially  the  same  questions  of  negligence, 
ignited  and  consumed  a  neighboring  and  in  which  the  same  rulings  were 
building  ;  it  was  held  by  the  court  made  as  in  Penna.  Railroad  Co.  v.  Kerr. 
that  the  cau^se  of  the  fire  was  too  re-  Penna.  Railroad  Co.  v.  Kerr,  how- 
mote  to  attach  the  liability  to  the  de-  ever,  appeared  to  be  somewhat  narrowed 
fendant.  Penna.  Railroad  Co.  v.  Kerr,  in  its  scope  by  a  recent  case  before  the 
63  Penn.  St.    353,  was  a  case  where  same   court;    Penna.   Railroad   Co.  v. 
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Hope^  80  Pa.  St.  373,  in  which  Aonew, 
C.  J.,  steted  the  rale  as  to  the  deter- 
minattoo  of  proximate  or  remote  cause 
to  be  *<  that  the  injary  mast  be  the  na- 
tural and  probable  consequence  of  the 
negligence,  and  that  this  might  and 
ought  to  hare  been  foreseen  under  the 
surrounding  circumstances.  ♦  ♦  ♦  We 
agree  with  the  court  below  that  the  ques- 
tion of  proximity  was  one  of  fact,  par- 
ticularly for  the  jury.  How  near  or 
how  remote  eadi  fact  is  to  its  next  suc- 
ceeding fact  in  the  concatenation  of 
circomstancesy  from  the  prime  cause  to 
the  end  of  the  succession  of  facts  which 
is  mediately  linked  to  the  injury,  neces- 
sarily must  be  determined  by  the  jury. 
These  facts  or  circumstances  constitute 
the  case,  and  depend  upon  the  evidence." 
But  the  principal  case  shows  that  the 
court  has  not  receded  in  any  degree  from 
the  doctrine  of  Railroad  Co.  v.  Kerr, 
The  effect  of  the  cases  in  Pennsylrania 
It  that  the  question  of  proximate  or  re- 
mote cause  is  a  question  of  fact  to  be 
determined  like  other  facts  by  the  jury 
from  the  evidence ;  but  that  in  this  class 
of  cases  as  in  all  others,  when  the  facts 
are  agpreed  upon,  or  unoontroverted  and 
incontrovertible,  the  law  is  to  be  pro- 
nounced upon  them  by  the  court.  In 
RaHroad  Co.  v.  Hope^  the  facts  were  left 
to  the  jury  to  find  ;  in  Railroad  Co.  v. 
Kerr^  and  in  Uie  principal  case,  the  facts 
being  agreed  or  undisputed,  the  court 
pronounced  the  result  as  matter  of  law. 
With  this  distinction  kept  in  view  there 
is  no  conflict  between  the  cases. 

The  authority  of  the  decisions  in 
Penna.  RaUroad  Co.  v.  Kerr^  62  Pa.  St. 
353,  and  Rgan  y.  N,Y.  Central  Railroad^ 
35  N.  Y.  210,  was  denied  in  the  recent 
case  of  Small  v.  Chicago,  R  T.  ^  P.  Rail- 
road Co.,  Supreme  Court  of  Iowa,  April 
Term,  1878.  That  was  a  case  where 
the  engine  on  the  defendant's  track, 
emitting  sparks,  set  fire  to  an  elevator 
adjoining  the  track,  which  spread  from 
thence  to  plaintiff^s  elevator  and  de- 
stroyed it     It  was  held  that  the  fire 


from  the  locomotive  was  the  proximate 
cause  of  the  loss,  and  that  the  railroad 
company  was  liable  for  the  damages 
thei*eby  occa^tioned. 

In  a  late  case  in  Kansas,  it  was  held 
that  where  two  fires  were  caused  by  the 
engines  of  the  defendant  corporation, 
said  fires  being  caused  by  sparks  from 
the  engines,  and  where  neither  of  the 
fires  originated  in  piaintifi^s  land,  but 
were  kindled  on  the  lands  of  different 
owners,  and  afterwards  spread,  and  then 
uniting,  and  passed  over  the  property  of 
some  other  landowners,  and  finally 
came  to  plaintiff's  property,  which  was 
four  miles  distant  from  where  said  fire 
originated,  and  burned  some  out-houses 
and  other  property,  the  court  held  that 
the  damage  was  not  coo  remote,  and 
that  plaintiff  was  entitled  to  recover : 
AtcAeson,  T.  #•  S.  T.  RaUroad  Co.  v. 
Slan/ord,  12  Kans.  354.  In  Peoppers 
V.  Missouri,  Kansas  ^  Texas  Railroad 
Co.,  7  Cent.  Law  Journal  252,  a  case 
where  sparks  from  defendant's  loco- 
motive set  fire  to  prairie  along  defend- 
ant's line,  and  a  high  wind  blowing, 
the  fire  extended  three  miles  during 
the  evening,  burning  slowly  during  the 
night — again,  in  the  morning,  the  wind 
rising,  drove  the  fire  about  four  miles 
further,  where  it  reached  plain tifi^s  farm, 
and  destroyed  his  property;  in  an  ac- 
tion for  damages  for  the  destruction  of 
plaintifi^s  property,  in  which  the  ques- 
tion of  negligence  was  raised,  held  that 
the  facts  prima  facie  showed  negligence 
on  part  of  the  defendant,  and  that  the 
damage  by  the  fire  must  be  considered 
as  the  direct  and  natural  result  there- 
from, *  *  *  and  that  the  high  wind  at 
that  season  of  the  year,  although  aiding 
in  the  spread  of  the  fire,  was  neither  ex- 
traordinary or  remarkable,  and  could 
not  be  regarded  as  the  introduction  of 
a  netv  agency,  so  as  to  relieve  the  rail- 
road company  from  the  result  of  the 
negligence  of  its  servants  in  ]>ermitting 
the  fire  to  escape  from  its  engine. 

In  England,  in  the  case  of  Jone$  r. 
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Festiniog  Railway  Co,y  L.  R.  3Q,  B.  /33; 
it  is  held  that  a  railroad  company,  hav- 
ing no  express  authority  to  nse  steam  or 
any  other  power  necessitating  the  use  of 
fire,  is  liable  for  any  damages  occasioned 
by  the  escape  of  fire  from  its  engines  with- 
out regard  to  the  question  of  negligence. 
And  this  is  made  expressly  so  by  statute 
in  some  of  the  states.  In  Maine,  see 
Steams  v.  Atlantic,  ^c.  Railroad  Co., 
46  Me.  95 ;  in  New  Hampshire,  see 
Hookseit  V.  Concord  Railroad  Co,,  38  N. 
H.  242  ;  in  Massachusetts,  see  Ingersoll 
V.  Stockhridge,  ffc,  Railroad  Co,,  8 
Allen  (Mass.)  438.  Tet  in  the  absence 
of  any  such  statutory  liability,  a  rail- 
road company,  authorized  by  its  charter 
to  nse  steam  power,  has  necessarily 
granted,  by  implication,  the  right  to 
use  the  usual  and  only  methods  of  gen- 
erating steam  ;  that  is,  by  fire,  whether 
of  wood,  coal,  or  other  combustible, 
and  is  not  liable  in  damages  for  injuries 
unavoidably  caused  by  the  use  of  fire 
used  in  the  generation  of  steam  :  Bur- 
lington, ^c,y  Railroad  Co.  v.  Westover,  4 
Neb.  268 ;  Vaughan  v.  Taff  Vale  Rail- 
road Co,,  5  Hurl,  k  Norm.  679  ;  Free- 
mantle  V.  London  4r  Liverpool  Railroad^ 
10  C.  B.  (N.  S.)  89.  Tet  these  cases 
proceed  upon  the  principle  that  the  es- 
cape of  the  fire  roust  be  an  unforeseen 
and  unavoidable  casualty.  But  in  such 
cases  the  question  of  unavoidability  is 
one  of  fact,  to  be  determined  by  the 
jury  from  all  the  circumstances;  and 
where  a  party  seeks  to  recover  damages 
caused  by  the  escape  of  fire  from  a  rail- 
road company's  engines,  the  burden  of 
proof  is  upon  the  party  charging  negli- 
gence to  show  negligence  in  the  com- 
pany ;  for  negligence  will  not  be  pre- 
sumed against  the  company  from  the 
mere  fact  of  the  injury.  Thus  in  the 
case  of  McCready  v.  Sovcth  Carolina 
Railroad  Co,,  2  Strob.  (S.  C.)  356,  it 
was  held  that  where  the  injury  com- 
plained of  was  caused  by  the  employees 
of  the  company  emptying  coals  from  the 
engine  upon  defendant's  track,  on  trial 


this  act  was  shown  to  be  necessary,  and 
that  it  was  carefully  done ;  court  held 
that  plaintiff,  under  circumstances,  as 
proven,  was  not  entitled  to  recover. 
But  in  the  case  of  Webb  v.  Railroad  Co,, 
3  Lansing  453,  where  the  coals  were  neg- 
ligently dropped  from  defendant's  loco- 
motive, set  fire  to  the  ties  under  its  track, 
and  from  the  track  it  spread  to  plaintiffs 
woodland,  and  burned  the  wood  to 
large  extent  and  damaged  the  soil, 
plaintiff  was  held  entitled  to  recover. 
In  a  late  case  in  the  Supreme  Court  of 
the  United  States,  that  of  Grand  Trunk 
Railroad  Co,  v.  Richardson,  1  Otto  454, 
it  was  held  that  whether  the  destruction 
of  property  caused  by  fire  escaped  from 
a  locomotive  was  the  result  of  negli- 
gence on  part  of  a  railroad  company, 
depends  upon  the  facts  shown  as  to 
whether  or  not  it  used  the  caution  and 
diligence  that  the  circumstances  of  the 
case  demanded,  or  prudent  persons  or- 
dinarily exercise,  and  not  upon  the 
usual  conduct  of  other  companies  in  the 
vicinity.  See  also  Troxltr  v.  Richmond, 
i-c,  Railroad  Co.,  74  N.  C.  379. 

The  statutes  of  several  states  which 
have  heretofore  been  adverted  to  are 
identical,  substantially;  they  usually,  in 
substance,  provide  that  the  railway  shall 
be  liable  for  all  damages  by  fire  that  is 
set  or  caused  by  operating  such  railway, 
and  such  damage  may  be  recovered  by 
the  party  damaged  in  the  same  manner 
as  the  remedy  providing  for  the  recovery 
of  the  value  of  stock. 

Now  the  question  arises,  in  case  of 
these  remote  fires,  is  the  corporation  ab- 
solutely liable  for  damages  caused  by 
the  escape  of  fire  from  its  locomotives, 
whether  it  is  guilty  of  negligence  or 
not?  It  has  been  contended  by  able 
jurists,  that,  in  such  cases,  there  can  be 
no  recovery,  unless  upon  proof  of  neg- 
ligence on  part  of  the  defendant.  They 
base  their  position  on  this  argument, 
vis.,  this  clause  fixing  the  liability  of 
the  corporation,  is  usually  in  the  same 
chapter  with,  and  firequently  forma  one 
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section,  together  with  those  clauses  fix- 
ing the  liability  for  the  destractioa  of 
stock,  and  they  contend  that  a  railroad 
company  is  liable  for  the  destmction  of 
stock  on  account  of  its  negligence  in 
not  fencing  its  track  ;  that  the  rery  fact 
of  the  absence  of  a  fence,  by  itself,  con- 
stitutes negligence,  and,  consequently, 
in  case  of  fire,  there  can  be  no  recovery 
against  the  company  unless  some  negli- 
gent act  can  be  proven  or  inferred. 
They  conclude,  from  this,  that  as  the 
eases  contemplated  in  the  section,  or 
that  part  of  the  section  relating  to  the 
destruction  of  stock,  depend  for  a  recov- 
ery on  the  proof  of  negligence,  those 
for  damages  in  case  of  fire  must  be  de- 
pendent on  proof  of  the  same  fact,  and 
that  damages  in  the  latter  case  are  re- 
ooverable  by  the  language  of  the  section 
in  the  same  manner  as  the  first. 

Now, 'then,  admitting  it  to  be  true  that 
in  an  action  for  the  recovery  of  the 
value  of  stock  killed,  the  proof  of  neg- 
ligence must  be  made  to  entitle  plain- 
tiff to  recover  ;  the  assumption  is,  that, 
the  negligence  for  the  injuries  to  the 
stock,  consists  in  the  failure  to  fence. 
In  the  absence  of  a  fence,  the  stock  are 
permitted  to  go  upon  the  track  ;  the  neg- 
ligence consists  in  the  omission  to  fence. 
Now  why  is  not  the  same  negligence 
found  in  the  act  of  permitting  the  es- 
cape of  fi  re?  Injury  results  in  its  escape. 
Why  could  not  the  corporation  prevent 
it  ?  But  it  might  be  urged  that  the  fire 
might  escape  through  accident.  But 
this  should  not  excuse  the  corporation 
any  more  than  running  through  the  cor- 
porate limits  of  a  town,  through  over- 
sight or  mistake,  at  a  forbidden  rate  of 
speed,  would  excuse  the  killing  of 
stock,  while  running  at  such  rato  of 
speed.  The  acts  of  permission  in  these 
two  cases  are  of  the  same  character; 
that  is,  in  permitting  stock  to  run  on 
the  track,  by  which  permission  the  stock 
is  injured  ;  the  permission  of  fire  to  es- 
cape by  which  property  is  destroyed. 
It  may  be  contended  that  the  company 


cannot  dispense  with  the  use  of  fire,  it 
being  necessary  in  the  running  of  en- 
gines, and  when  in  use,  especially  in 
the  engines,  liable  to  accidentally  es- 
cape, and  cannot  be  controlled  with 
absolute  certainty.  But  the  law  holds 
the  escape  of  the  fire  to  be  per  se  negli- 
gence. It  cannot  admit  of  any  such 
conclusion  as  an  unavoidable  and  un- 
foreseen escape  of  the  fire.  Contriv- 
anees  may  be  applied  to  locomotives 
which  would  as  effectually  prevent  the 
escape  of  sparks  and  coals  as  a  good 
fence  would  prevent  cattle  from  going 
upon  a  railroad  track. 

The  argument  may  be  more  success- 
fully refuted  by  denying  the  premises  on 
which  it  is  laid.  The  statute  imposing 
liabilities  on  railroad  corporations  for 
stock  killed  by  negligence  of  the  com- 
pany, does  not  require  fences  to  be 
built.  The  right  of  action  for  damages 
for  stock  injured,  depends  on  the  negli- 
gence of  the  company  in  not  building  a 
fence.  These  statutes  simply  create  a 
liability  for  damages  caused  by  the  kill- 
ing of  cattle  where  no  fences  are  built ; 
for  there  is  no  violation  of  the  statuto 
in  an  omission  to  fence  ;  there  are  no 
rights  involved  therein,  and  the  com- 
panies, if  they  refuse  to  fence  their 
track,  do  no  more  than  exercise  a  right, 
which  the  statute  under  consideration  in 
no  wise  abridges  or  abrogates.  When 
the  law  does  not  forbid  an  act,  and 
when  it  is  done  in  the  exercise  of  a 
right,  how  can  it  be  said  to  be  negli- 
gence, especially  when  the  doing  of  the 
act  does  not  conflict  with  the  rights  of 
any  one  else  f 

As  to  the  liability  created  by  such  a 
statute  ;  at  points  along  its  line  where  it 
has  the  right  to  fence,  and  no  fence  is 
erected,  a  railroad  corporation  would  be 
liable  for  stock  killed.  The  statute  ap- 
plies to  no  other  cases.  Now,  in  regard 
to  the  remedy,  negligence  need  not  be 
shown  ;  the  proof  of  the  injury  or  de- 
struction of  the  property,  by  the  owner, 
will  entitle  him  to  a  recovery.     Now  it 
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naturally  follows  as  a  conseqaence  of  cumstances  ;  it  is  simply  dependent  on 
all  this,  that  the  right  to  fence,  and  the  the  fire  alone.  The  prorision  does  not 
fact  whether  or  not  there  is  a  fence  at  relate  to  the  liability,  but  only  to  the 
all,  has  no  reference,  whatever,  to  care  remedy.  Whatever  pertains  to  the 
or  negligence.  But  in  any  one  of  the  remedy  in  the  other  sections,  or  to  the 
sections  or  claases  of  the  section  of  the  remedial  part  of  the  same  section,  is  re- 
statutes  now  under  consideration,  there  is  ferred  to  in  this,  and  nothing  else.  From 
no  condition  accompanying  the  act  o^  set-  this  it  will  readily  be  seen  that  no  id«ft 
ting  on  fire  necessary  in  order  to  create  of  negligence  enters  into  the  provision 
liability.  It  is  absolute  and  uncondi-  creating  liability  on  account  of  fire, 
tional,  and  dependent  on  no  facts  or  cir-  C.  M.  Dunbas. 


Court  of  Appeah  of  Kevducky, 
SAWYER  ET  AL.  V.  TAGGART. 

An  executory  contract  for  the  sale  of  chattels,  to  be  delivered  in  the  future  is  valid 
although  the  seller  does  not  have  them,  nor  any  means  of  getting  them  at  the  date 
of  the  contract. 

But  an  understanding  between  both  the  vendor  and  the  purchaser,  when  the 
contract  is  made,  that  the  property  shall  not  be  delivered,  but  that  the  one  will  pay, 
and  the  other  receive  the  difference  between  the  contract  and  the  market  price  at  the 
maturity  of  the  contract,  renders  the  transaction  a  mere  wager  and  illegal. 

If  however  either  party  contracts  in  good  faith,  a  subsequent  agreement  that  the 
property  may  be  re-sold  before  the  time  of  delivery  arrives,  or  that  the  contract  shall 
be  settled  by  an  adjustment  and  payment  of  differences,  will  not  affect  the  validity 
of  the  original  contract. 

A  party  ordering  a  re-sale  of  property  before  the  contract  time  for  delivery  ar- 
rives will  be  liable  for  all  losses  thereby  sustained. 

The  delivery  of  a  warehouse  receipt  for  a  given  number  of  barrels  of  pork,  which 
is  only  a  parcel  of  a  larger  lot  stored  together,  where  there  is  nothing  to  indicate 
the  specific  barrels  embraced  in  the  receipt,  will  not  create  a  lien  in  favor  of  the 
holder  of  the  receipt. 

This  was  an  action  by  Taggart,  the  appellee,  to  settle  and 
enforce  a  trust  as  assignee  for  the  benefit  of  creditors  of  Hamilton 
&  Co. 

The  facts  as  they  appeared  in  the  answer  and  proofe  were  aa 
follows:  Hamilton  &  Co.,  who  were  commission  merchants  in 
Louisville,  had  from  time  to  time,  commencing  in  December  1875, 
directed  Sawyer  &  Co.  (appellants),  who  were  commission  mer- 
chants and  members  of  the  Cotton  and  Produce  Exchanges  of  New 
York,  to  buy  for  them  in  New  York,  for  future  delivery,  certain 
specified  quantities  of  cotton,  pork  and  lard.  Purchases  were  made 
as  directed,  and  Hamilton  &  Co.  were  notified  of  the  act.  The 
rules  of  the  exchanges  where  the  cotton,  pork  and  lard  were  pur 
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chased,  required  all  such  contracts  to  be  made  in  the  names  of 
members  of  those  exchanges,  respectively,  and  Hamilton  &  Co. 
not  being  members,  the  contracts  were  made  in  the  name  of  Sawyer 
&  Co.  as  buyers.  When  the  time  for  the  delivery  of  each  succes- 
sive purchase  was  near  at  hand,  Sawyer  &  Co.  were  directed  to 
"transfer"  it  to  a  subsequent  month.  A  direction  to  "transfer"  a 
purchase  deliverable  in  one  month  to  a  subsequent  month,  as  defined 
by  the  evidence,  amounted  to  a  direction  to  resell  the  commodity, 
and  purchase  a  like  quantity,  deliverable  in  the  month  indicated. 

The  contracts  for  cotton  were  expressed  to  be  made  "in  view  of, 
and  in  all  respects  subject  to  the  rules  and  conditions  established 
by  the  New  York  Cotton  Exchange,  and  subject  to,  and  in  all  re- 
spects .in  accordance  with  art.  xviii  of  the  by-laws,"  and  these  for 
pork  and  lard  "  in  view  of,  and  in  all  respects  subject  to  the  by- 
laws and  rules  of  the  New  York  Produce  Exchange,"  in  force  at 
the  date  of  the  contracts  respectively. 

Under  these  rules,  contracts  for  future  delivery  designate  the 
month  within  which  delivery  shall  be  made,  and  the  time  of  delivery 
within  the  month  is  at  the  seller's  option,  on  five  days*  notice  for 
cotton,  and  three  days'  notice  for  pork  and  lard.  A  buyer  holding 
such  a  contract,  and  desiring  to  "transfer"  it  to  some  future  month, 
offers  the  commodity  contracted  for,  for  sale  on  the  exchange,  and 
transfers  his  contract  to  the  purchaser,  who,  by  the  rules  of  the 
exchange,  becomes  bound  to  receive  the  property  from  the  original 
seller  and  pay  for  it  at  the  original  contract  price,  and  if  the  prices 
he  agrees  to  pay  his  immediate  vendor  be  less  than  the  latter  agreed 
to  pay  the  original  seller,  then  the  party  reselling  pays  the  differ- 
ence to  his  vendee.  The  contracts  made  by  Sawyer  &  Co.  for 
Hamilton  &  Co.,  being  in  the  name  of  the  former,  when  in  making 
"transfers"  they  sold  at  less  than  they  had  agreed  to  pay,  they 
Were  required  to  and  did  pay  to  the  purchaser  from  them  the  differ- 
'^nce.  For  the  money  thus  paid  by  them,  and  for  brokerage  and 
othftr  expenses,  they  cWmed  to  be  allowed  as  creditors  of  Hamilton 
&  Co.  m  the  settlement  of  appellee's  account  as  assignee,  the 
court  below  rejected  the  claim,  whereupon  Sawyer  &  Co.  appealed 
to  this  court. 

The  opinion  of  the  court  was  delivered  by 
CoPBR,  J. — The  ground  upon  which  the  claim  of  appellants  was 
resisted  by  the  appellees  and  rejected  by  the  court  was,  that  the 
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purchases  of  cotton,  pork  and  lard  were  not  made  in  good  faith, 
with  an  intention  that  the  commodities  bought  should  be  delivered 
and  paid  for  according  to  the  tenor  of  the  contracts,  but  that  it  was 
understood  by  both  Sawyer  &  Co.  and  Hamilton  and  Co.,  and  those 
with  whom  contracts  of  purchases  were  made,  that  the  commodities 
purporting  to  be  bought  and  sold,  would  not  be  delivered  or  paid  for, 
but  that  in  lieu  of  delivery  and  payment,  the  contracts  were  to  be  set- 
tled by  the  payment  by  one  party  and  receipt  by  the  other,  of  the  dif- 
ferences between  the  contract  and  the  market  price  on  the  days  when 
by  the  terms  of  the  contracts  they  were  to  have  been  performed. 

All  the  purchases  were  for  delivery  at  a  future  date,  and  there 
is  nothing  in  the  record  to  show  that  the  several  vendors  at  the 
time  of  making  sales,  had  in  possession  or  had  contracted  for  the 
goods  they  agreed  to  sell,  or  that  they  had  any  means  of  getting 
them,  except  by  purchasing  in  the  market.  This,  however,  cannot 
constitute  any  valid  objection  to  the  contracts,  for  it  is  now  well 
settled  by  the  authorities,  both  in  this  country  and  in  England,  that 
executory  contracts  for  the  sale  of  goods  for  future  delivery  may 
be  valid,  although  the  seller  has  them  not  at  the  date  of  the  con- 
tract, and  has  no  means  of  getting  them  except  by  subsequent 
purchases.  Whitehead  v.  Root,  2  Met.  687 ;  HibbUwhite  v.  Mc- 
Morine,  5  M.  &  W.  462 ;  Grizewood  v.  Blaine,  11  C.  B.  526 ; 
Brawn  v.  Speyer,  20  Gratt.  309 ;  Stanton  v.  SmaU,  8  Sandford 
230 ;  Smith  v.  Bouvier,  70  Penn.  St.  330. 

Nor  do  we  understand  learned  counsel  for  the  appellee  to  con- 
trovert this ;  but  they  claim  that  the  contracts  were  illegal  solely 
on  the  ground  that  there  was  no  intention  upon  the  part  of  either 
seller  or  purchaser  to  deal  in  the  goods  contracted  for,  and  that  it 
was  understood  between  them  that  the  contracts  were  not  to  be 
performed  by  delivery  and  payment,  but  were  to  be  settled  by  the 
payment  of  difierences. 

Counsel  for  the  appellants  concede  that  such  contracts,  however 
formal  and  regular  on  their  face,  are  mere  wagers,  and  that  if  the 
laws  of  the  state  of  New  York  declare  wagering  contracts  void, 
then  these  contracts  are  void  if  they  are  of  the  character  claimed 
by  the  counsel  for  appellee ;  but  they  deny  that  there  is  sufficient 
evidence  that  they  are  of  that  character,  and  they  also  claim  that, 
as  there  is  no  evidence  in  the  record  that  the  statutes  of  New  York 
forbid  the  making  of  wagering  contracts,  and  as  the  courts  of  this 
state  cannot  take  judicial  notice  of  the  statutes  of  another  state, 
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we  must  presume  the  common  law  to  be  in  force  in  New  York,  and 
that,  as  wagers  are  valid  at  the  common  law,  we  must  hold  the  con- 
tracts in  question,  even  if  mere  wagers,  to  be  valid  by  the  laws 
where  made,  and  therefore  as  not  invalid  here. 

But  waiving  the  question  as  to  the  validity  at  the  common  law 
of  mere  wagers  on  the  market  price  of  goods  which  constitute 
leading  articles  of  commerce  and  are  prime  necessaries  of  life,  and 
assuming  for  the  purposes  of  this  case,  that  such  contracts  are  pro- 
hibited by  the  statutes  of  New  York,  we  proceed  to  the  inquiry 
whether  these  contracts  were  mere  wagers.  But  before  examining 
the  evidence  relied  upon  to  establish  the  illegal  character  of  the 
contracts,  we  will  first  ascertain  the  distinction  between  wagers  on 
the  market  price  and  valid  speculative  contracts. 

We  have  already  seen  that  an  understanding  between  the  vendor 
and  purchaser,  that  the  goods  shall  not  be  delivered,  but  the  one 
will  pay  and  the  other  will  receive  the  difference  between  the  con- 
tract price  and  the  market  price  on  the  day  of  the  maturity  of  the 
contract,  renders  the  transaction  a  mere  wager.  But  such  must  be 
the  understanding  of  both  parties.  "  The  intention  of  the  parties 
gives  character  to  the  transaction,  and  if  either  party  contracted  in 
good  faith,  he  is  entitled  to  the  benefit  of  his  contract,  no  matter 
what  may  have  been  the  secret  purpose  and  intention  of  the  other :" 
Pixley  V.  Boynton,  79  111.  353. 

So  also  it  is  well  settled  that  the  fact  that  the  purchaser  may 
have  intended  not  to  receive  the  goods,  but  to  resell  them  before 
the  time  for  delivery,  and  even  though  the  seller  knew  that  such 
was  his  intention,  the  transaction  will  not  be  deemed  gambling. 
Ashton  V.  Daken  4  H.  &  N  867,  is  a  strong  case  in  support 
of  this  conclusion.  There  the  plaintiff  bought  stock  for  the 
defendant.  "  The  defendant  never  in  fact  at  any  time  intended 
to  take  a  transfer  or  call  on  the  plaintiff  to  deliver  the  stock.  The 
plaintiff  was  fully  aware  of  this  when  the  orders  were  given,  and 
they  were  accepted  on  the  implied  terms  and  understanding  that 
the  plaintiff  should  not  be.called  upon  by  the  defendant  to  deliver 
the  stock  *  *  *  and  that  the  defendant  should  not  be  called 
on  to  pay  for  the  same  *  *  *  but  that  they  should  be  resold 
by  the  plaintiff  for  the  defendant  before  the  time  of  payment  arrived ; 
and  the  defendant  should,  on  the  resale,  either  pay  or  receive  the 
difference,  after  debiting  him  with  the  plaintiff's  charges  on  the  pur- 
chase and  resale."  This  was  held  clearly  not  a  gambling  trans- 
action. See  also  tQ  the  same  effect.  Smithy.  BouvierJO  Penn.  St.  330. 
Vol.  XXVIL— 29 
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The  conclusion  reached  in  these  cases  seems  to  us  to  be  rational 
and  just.  What  valid  objection  can  exist  to  such  transactions?  As 
we  have  already  seen  by  the  terms  of  the  contracts  and  rules  of  the 
exchanges,  when  there  is  a  resale  of  goods  bought  for  future  delivery 
the  sub-purchaser  becomes  bound  to  receive  and  pay  for  the  goods. 
The  original  contract  is  thus  kept  in  force  and  ultimately  to  be  per- 
formed, and  the  intention  of  the  original  purchaser  to  resell  before 
the  date  for  delivery,  even  if  known  to  the  seller,  does  not  render 
the  transaction  fictitious.  It  cannot  be  material  whether  the  con- 
tract is  finally  performed  by  the  original  parties  or  by  others  whom 
they  have  procured  to  perform  it  in  their  stead. 

It  seems  to  us,  therefore,  that  the  correct  rule  is  this:  When  the 
contract,  on  its  face,  and  according  to  the  customs  of  the  trade, 
with  reference  to  which  it  may  be  shown  to  have  been  made,  is  ca- 
pable of  being  enforced  by  cither  party  against  the  other,  it  is  a 
lawful  contract,  unless  at  the  time  of  entering  into  it  there  was 
an  agreement  or  understanding  between  the  parties  that  it  should 
not  be  performed  according  to  its  tenor,  either  by  them  or  others, 
to  be  procured  by  them ;  but  if  the  understanding  and  intention  of 
both  parties  at  the  time  of  making  the  contract  ^  as  that  they  were 
neither  to  perform  it  themselves  nor  to  procure  others  to  perform  it 
for  them,  or  if  by  the  like  understanding  either  party  may  elect 
before  the  time  of  performance,  not  to  perform  his  part,  and  dis- 
charge himself  by  the  payment  of  the  difference  between  the  con- 
tract price  and  the  market  price  at  time  of  exercising  his  option, 
or  at  the  maturity  of  the  contract,  the  transaction  is  a  mere  wager. 

Testing  the  case  at  bar  by  this  rule,  we  think  there  will  not  be 
much  diflSculty  in  reaching  a  satisfactory  conclusion. 

The  evidence  establishes,  we  think,  with  absolute  certainty,  that 
Hamilton  &  Co.  did  not  intend  to  receive  the  goods  they  purchased, 
but  intended  to  resell  them  before  the  day  of  delivery,  and  from 
the  correspondence  between  the  parties,  their  previous  dealings  and 
other  circumstances  in  evidence,  we  are  equally  well  satisfied  that 
Sawyer  &  Co.  knew  such  was  their  intention  and  acquiesced  in  it 
But  we  have  seen  that  if  the  purchases  in  question  had  been  made 
by  Hamilton  &  Co.,  directly  from  Sawyer  &  Co.,  with  the  under- 
standing between  them  which  we  have  seen  existed,  the  contracts 
would  not  have  been  invalid,  because  of  the  intention,  known  to 
both  parties,  not  to  receive  but  to  resell  the  goods.  It  will,  how- 
ever, be  borne  in  mind,  that  Sawyer  &  Co.  made  no  sales  to 
Hamilton  &  Co. ;  that  the  relation  between  them  was  that  of  prin- 
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cipal  and  agent,  and  not  that  of  buyer  and  seller.  Sawyer  &  Co. 
were  the  ostensible  buyers,  and  the  validity  of  the  contracts  made 
by  them,  must  be  tested  by  the  agreements  and  understanding 
between  them  and  those  from  whom  they  bought,  and  cannot  be  in 
any  way  affected  by  the  understanding  between  them  and  their 
principal.  There  is  no  direct  evidence  conducing  in  any  degree 
whatever,  to  show  that  there  was  any  understanding  or  agreement 
respecting  these  transactions  between  the  parties  to  them,  except 
such  as  are  expressed  in  written  memorials  and  the  rules  df  the 
exchanges  and  the  usages  of  trade  in  New  York. 

Counsel  for  appellees  contend,  however,  that  the  rules  of  the  ex- 
changes and  the  customs  of  trade  are  sufficient  to  show  that  the 
parties  to  these  contracts  never  intended  they  should  be  performed 
except  by  the  payment  of  differences,  and  that  either  of  the  parties 
might  have  elected  at  any  time  to  cancel  the  contracts  by  paying 
the  difference  between  the  contract  price  and  the  market  price,  at 
the  time  of  such  election.  The  evidence  shows  that  nearly  all  the 
sales  in  New  York  of  cotton,  pork  and  lard,  for  future  delivery,  are 
made  on  'change,  upon  contracts  in  all  respects  precisely  like  those 
in  question,  and  if  these  were  illegal  then  all  are  illegal.  The  evi- 
dence also  shows,  that  producers  and  dealers  sell,  and  exporters, 
manufacturers  and  dealers  buy  on  'change,  to  a  very  large  extent. 
This  is  wholly  inconsistent  with  the  idea  that  all  such  contracts  are 
mere  wagers,  and  that  none  of  them  are  enforceable,  and  of  itself 
furnishes  strong  reason  for  suspecting  that  counsel  are  mistaken  in 
the  conclusion  they  have  reached,  that  these  contracts  are  mere 
illegal  wagers. 

There  is,  no  doubt,  much  most  iniquitous  and  pernicious  gam- 
bling in  the  city  of  New  York,  and  indeed  in  all  the  large  cities 
in  this  country,  on  the  prices  of  all  the  leading  articles  of  com- 
merce ;  but  that  all  the  contracts  made  upon  two  of  the  principal 
exchanges  of  the  commercial  metropolis  of  the  country  are  of  that 
character,  is  not  to  be  credited  without  the  most  convincing  evidence. 

Counsel  claim  that  the  evidence  shows  that  a  very  large  per  cent, 
of  the  contracts  for  future  deliveries  are  settled  by  the  payment  of 
differences.  This  is  no  doubt  true,  but  does  not  warrant  the  con- 
clusion that  all  such  contracts  are  made  with  the  intention  on  the 
part  of  both  buyer  and  seller  that  they  shall  be  so  settled ;  and  un- 
less such  intention  and  understanding  exist  at  the  time  of  entering 
into  the  contract,  the  subsequent  agreement  and  actual  settlement 
in  that  way  does  not  affect  the  validity  of  the  original  contract. 
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That  tlie  parties  to  a  contract  may  lawfully  cancel  it  on  such 
terms  as  they  may  agree  on  will  not  be  questioned,  and  the  only 
eifect  the  fact  that  many  contracts  for  future  deliveries  are  so  can- 
celled can  have  in  this  case,  is  as  evidence  conducing  to  prove  that 
these  contracts  were  made  on  an  understanding  and  agreement  that 
they  should  be  so  settled.  But  giving  to  this  fact  all  the  weight  to 
which  it  is  entitled,  it  Mis  far  short  of  establishing  the  alleged  vice 
in  the  contract  in  question  against  the  direct  and  positive  testimony 
of  air  the  parties  to  them  who  have  been  introduced  as  witnesses, 
and  against  the  further  fact  already  advened  to,  that  large  quanti- 
ties of  cotton  and  pork  and  lard  are  constantly  being  delivered  and 
paid  for  under  similar  contracts. 

Nor  do  we  find  anything  in  the  rules  of  the  exchanges  made 
part  of  the  contracts  warranting  ,the  conclusion  that  there  was  an 
agreement  for  a  mere  payment  of  differences,  or  that  either  party 
had  the  option  without  such  agreement  to  cancel  the  contracts  by 
paying  or  demanding  the  payment  of  differences. 

Rule  4  of  the  Cotton  Exchange  provides  that  "either  party  to  a 
contract  may  close  or  cancel  the  same  by  giving  notice  in  writing 
to  the  opposite  party  any  day  before  notice  of  delivery  has  been 
given."  But  the  rule  goes  on  to  provide  that  "the  party  to  whom 
notice  is  given  has  the  option  either  to  make  settlement  (which  the 
evidence  shows  means  to  pay  or  receive  the  difference),  or  to 
receive  a  satisfactory  contract  made  equal  to  that  held  by  him." 
The  party  giving  the  notice  has  a  right  to  cancel  his  contract  by  an 
adjustment  of  the  difference  only  in  the  event  the  other  party 
agrees  to  accept  that  mode  of  .settlement;  but  if  the  other  party 
choose,  he  may  demand  another  contract  in  all  respects  equal  to 
that  to  be  cancelled,  and  unless  such  contract  be  furnished,  he  may 
hold  on  to  the  one  he  already  has  and  enforce  it. 

The  same  rule  also  provides  for  cancelling  contracts  in  other  cases, 
but  these  provisions  have  no  application  to  this  case. 

Counsel  for  the  appellee  cite  Saunders  v.  ShaWy  101  Mass.  145 ; 
Cassard  v.  Hinman^  1  Bos.  201 ;  Brua's  Appeal^  5b  Penn.  St. 
296;  Kirkpatrick  v.  Bonsall,  72  Penn.  St.  155;  Armory  v. 
Gilmany  2  Mass. ;  Lt/on  v.  Oulberton^  83  111.  34,  and  some  other 
cases  in  support  of  their  position  in  regard  to  these  contracts.  It 
would  extend  this  opinion  too  much  to  discuss  all  these  cases,  but 
they  have  been  carefully  read  and  considered,  and  none  of  them 
are  regarded  as  in  conflict  with  the  conclusion  we  have  reached. 
They  all  decide  that  wagering  contracts  are  void,  but  they  do  not 
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any  of  them  define  a  wagering  contract  materially  different  from 
the  way  in  which  we  have  defined  it.  The  difference,  and  only 
material  difference,  between  those  cases  and  this  is  the  conclusion 
reached  as  to  the  character  of  the  contracts  in  question,  and  not  as 
to  the  rule  applicable  to  them  when  their  character  is  ascertained. 

The  contracts  made  by  Sawyer  &  Co.  having  been  entered  into 
by  them  for  and  under  the  direction  of  Hamilton  &  Co.,  and  being 
valid  and  enforceable  against  Sawyer  &  Co.,  they  were  bound  when 
they  resold,  to  pay  the  losses  sustained.  When  the  resales  were 
ordered  by  Hamilton  &  Co.,  the  prices  had  declined  below  the  con- 
tract prices,  and  this  fact  must  have  been  known  to  them,  and  they 
also  evidently  knew  that  the  difference  must  be  met,  and  their 
directions  to  resell  were  equivalent  to  requests  to  pay  these  differ- 
ences, and  the  law  would  imply  a  promise  to  reimburse  them,  and, 
beside  this,  Hamilton  &  Co.  actually  so  promised  and  paid  a  part 
and  gave,  their  negotiable  securities  for  another  portion,  and,  as  is 
evident  from  the  record,  were  only  prevented  from  paying  the 
whole,  by  their  failure  in  business. 

We  are,  therefore,  of  the  opinion,  that  for  all  the  money  paid  by 
them  in  adjusting  the  losses  on  resales,  and  for  brokerage  and  other 
proper  expenses  of  these  transactions,  they  are  entitled  to  share 
equally  with  the  other  creditors  of  Hamilton  &  Co.  But  they  are 
not  entitled  to  any  preference  on  account  of  the  warehouse  receipt 
delivered  to  them  as  security  for  those  advances.  It  is  for  1000 
barrels  of  mess  pork,  which  the  evidence  shows  was  a  part  of  a 
much  larger  quantity  similarly  branded  and  stored  together,  and 
there  is  nothing  in  or  on  the  receipt  to  indicate  the  particular  bar- 
rels embraced  by  it,  or  to  distinguish  them  from  the  residue  of  the 
lot.  Such  a  receipt  created  no  lien :  May  v.  Hoagland^  9  Bush 
172 ;  Brown  v.  Child%,  2  Duv.  315. 

Judgment  reversed  and  cause  remanded  for  judgment  in  con- 
formity to  this  opinion. 

A  large  amount  of  litigation  has  arisen  tablished  bv  the  adjudged  cases.    Much 

in  this  country  out  of  questions  concern-  discussion  has  ensued  upon  the  question 

iDg  the  effect  and  raliditj  of  contracts  whether  time  sales  or  option  sales,  of 

for  the  sale  and  future  delirery  of  per-  chattels,   are  not  wagering  contracts, 

tonal  property.     It  may  subserve  there-  and  therefore  illegal.  And  many  of  the 

fore  a  useful  purpose  to  call  attention  to  cases  do  not  clearly  recognise  the  dis- 

the  later  cases  elucidating  the  doctrine  of  tinctions   upon   which  the  validity  of 

the  principal  case,  and  pointing  out  the  such  contracts  depend. 

distinctions  which  have  now  become  es-  An  option  sale  is  valid  where  the  only 
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option  giren  is,  that  the  seller  maj  de- 
liver any  time  he  chooses,  between  cer- 
tain dates  agreed  upon  :  Logan  v.  Jdusick, 
81  111.  415  ;  WolcoU  v.  Heath,  78  Id.  433. 
But  a  sale,  where  the  option  is  that  the 
seller  may  deliver  the  property,  or  never 
deliver  it,  just  as  he  may  choose,  is 
in  general,  invalid.  Of  this  class  are 
what  are  called  "puts"  and  "calls." 
A  "  put"  is  a  privilege  given  for  a 
nominal  consideration  of  delivering,  or 
not  delivering,  as  the  purchaser  may 
elect,  of  a  quantity  of  grain,  or  other 
commodity,  within  a  certain  time,  at  a 
specified  price ;  the  party  giving  the 
privilege,  agreeing  that  if  delivery  bo 
made  within  the  specified  time  he  will 
take  it  and  pay  for  it  at  the  price  named. 
And  a  *'  call"  is  a  privilege  on  the  part 
of  the  purchaser  of  it,  of  calling  or 
not  calling  for  the  delivery  of  the 
commodity  with  reference  to  which 
the  contract  is  made :  Ex  parte  Youngj 
6  Bissell  53  ;  Pixlcy  v.  Boynton,  79  Ills. 
533 ;  In  re  Chandler,  13  Am.  Law  Reg. 
N.  S.  310.  The  interest  of  the  holder 
of  the  **  put"  always  is  to  break  down 
the  price  of  the  commodity,  and  that  of 
the  seller  to  maintain  the  price  ;  while 
in  the  case  of  a  **  call"  the  interest 
of  the  seller  and  of  the  purchaser  is 
reversed.  In  either  of  these  cases  large 
transactions  may  be  nominally  had  with- 
out any  actual  transfer  of  property, 
and  in  the  case  of  the  great  staples  of 
the  world,  like  grain,  provisions  and 
cotton,  may  produce  great  fluctuations 
in  prices,  to  the  serious  detriment  of  le- 
gitimate trading,  and  of  the  proper  dis- 
tribution of  these  commodities,  among 
the  masses  who  either  manufacture  or 
consume  them.  Hence  it  is  on  the 
ground  of  public  policy  that  such  con- 
tracts are  held  void  by  the  common  law, 
as  being  mere  betting  upon  prices. 

There  is  another  class  of  contracts 
which  are  regular  upon  their  face,  but 
which  have  been  held  invalid,  from  the 
circumstance  that  at  the  time  they  were 
made,  it  was  the  intention  and  under- 


standing of  the  parties  that  the  property 
should  not  be  delivered,  but  that  the 
difference  between  the  market  price  on 
the  day  of  delivery,  and  that  stipulated 
in  the  contract  should  be  paid  by  one  of 
the  parties  to  the  other,  according  as 
such  market  price  might  exceed  or  fall 
short  of  that  stipulated.  The  princi- 
pal case  asserts  this  doctrine.  Brno's 
Appeal,  55  Penn.  8t.  298;  Cossard  v. 
Hinman,  I  Bosworth  (N.  Y.)  207  ; 
Lifon  V.  Culbertson,  83  Ills.  3d ;  Picker- 
ing V.  Cease,  79  Ills.  Rep.  238  ;  Tcnney 
V.  Foote,  1 1  Chicago  Legal  News  71 . 

The  principal  case  also  properly  notes 
the  limitation  of  this  doctrine,  which  is, 
that  if  the  purchaser  of  the  commodity 
in  good  faith  intends  to  receive  it,  it  is 
not  an  illegal  or  gambling  contract,  no 
matter  what  may  have  been  the  secret 
intention  of  the  seller  :  Pixley  v.  Boyn- 
ton,  supra ;  Lehman  v.  Strassberger,  2 
Wood's  Cir.  Ct.  Rep.  557;  Clark, 
Assignee,  v.  Poss,  10  Chicago  Legal 
News  211. 

The  doctrine  of  the  principal  case  is 
generally  recognised,  that  a  contract  for 
the  sale  of  goods  to  be  delivered  at  a 
future  day  is  not  invalidated  by  the 
circumstance  that  at  the  time  of  the 
contract  the  vendor  neither  has  the 
goods  in  his  possession,  nor  has  entered 
into  any  contract  to  buy  them,  nor  has 
any  reasonable  expectation  of  becoming 
possessed  of  them  by  the  time  appointed 
for  delivering  them,  otherwise  than  by 
purchasing  them  after  making  the  con- 
tract :  Ex  parte  Young,  supra ;  Clark, 
Assignee,  v.  Foss,  supra  ;  Porter  t.  Vtets, 

1  Bissell     177;    Mcllvane   v.  Egerton, 

2  Robertson  422  ;  Sanborn  y.  BaiedicL, 
78  Ills.  Rep.  809 ;  Logan  r,  Mustek, 
supra,  and  cases  cited  in  principal  case. 

In  many  cases  parties  at  a  distance 
have  employed  brokers  to  make  time 
sales  and  purchases  of  commodities  at 
the  centres  of  trade,  and  losses  have 
occurred,  and  the  question  has  arisen 
whether  such  brokers  were  entitled  to 
recover  from    their  principals  for  such 
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losses.  Upon  this  point  the  doctrine  of 
both  the  English  and  American  cases  is, 
that  if  an  agent  advances  money  for  his 
principal,  though  it  be  to  pay  losses 
incarred  in  an  illegal  transaction,  and 
he  thereafter  executes  his  note,  or  pro- 
mises to  reimburse  his  principal,  or  if 
knowing  the  facts,  he  fails  to  repudiate, 
or  object  to  the  proceedings  until  the 
transaction  is  closed,  he  will  be  bound 
to  his  agent  for  whatever  loss  the  latter 
may  have  sustained.  Faikney  r.  Reynons, 
4  Barrow  2067:  Petre  y.  Hannay,  3 
Term  R.  418  ;  Tenant  t.  Elliott ,  1  Bos. 
&  Pul.  3  ;  Owen  r,  Davis,  1  Bailey  S. 
C.  315  ;  Armstrong  y.  Toler,  1 1  Wheaton 
274  ;  Ramsey  v.  Berry,  65  Maine  570 ; 
Durant  y.  Bart,  98  Mass.  161  ;  Knight 
T.  Cambers,  15  C.  B.  563,  (80  Eng. 
Com.  Law  561);  Jessopp  y.  Lutwyche, 
10  Exch.  617  ;  Rosnwamer  y.  BUHng, 
15  C.  B.  N.  S.  316,  (109  Eng.  Com. 
Law  316).  In  the  last  cited  case  plain- 
tiff declared  for  money  paid  for  the 
defendant  at  his  request.  Defendant 
pleaded  inter  alia  that  plaintiff  was  a 
mining  share  agent,  and  that  after  the 
passage  of  the  statute  8  &  9  Vict.  ch. 
109,  he  had  contracted  for  defendant 
with  certain  persons  concerning  mining 
shares,  agreeing  that  if  the  value  of  the 
shares  should  be  lower  on  a  future  day 
named  than  at  the  date  of  the  wagering 
contract,  defendant  should  receive  from 
such  persons  the  difference,  and  vice 
versa ;  that  it  was  never  intended  that 
any  shares  should  be  bought  or  sold,  as 
plaintiff  well  knew,  but  that  differences 
only  should  be  received  or  paid;  that  the 
money  paid  by  plaintiff  was  paid  in 
settling  and  discharging  differences  in 
such  wagering  contracts,  which  were 
made  by  plaintiff  in  his  own  name,  as 
was  the  custom  among  mining  share 
agents,  without  disclosing  the  name  of 
defendant.  Plaintiff  demurred  to  the 
plea  and  the  demurrer  was  sustained. 
Erlb,  C.  J.,  says  :  **  Here  the  plaintiff 
paid  the  differences  according  to  the 
result^  and  at  the  defendant's  request. 


I  am  clearly  of  the  opinion,  that,  if  a 
man  loses  a  wager,  and  gets  another  to 
pay  the  money  for  him,  an  action  lies 
for  the  recovery  of  the  money  so  paid. 
In  Jessopp  V.  Lutwyche  and  Knight  v. 
Cambers,  the  Court  of  Exchequer  and 
this  court  both  say  that  the  plaintiff 
was  entitled  to  judgment  on  the  ground 
that  the  money  was  alleged  to  have  been 
paid  at  the  request  of  the  defendant,  and 
that  there  was  nothing  to  show  that 
there  was  any  illegality.  These  cases 
are  in  point  to  show  this  to  be  a  bad 
plea.  I  should  incline  to  think,  that, 
if  one  requests  another  to  make  a  wa- 
gering contract  on  his  account,  and  pay 
the  loss,  if  loss  happens,  that  would  be 
a  continuing  request  to  pay  until  re- 
voked. If  the  party  were  a  broker,  who 
by  the  usage  of  the  share-market  was 
bound  in  all  events  to  pay,  it  might  be 
a  question  whether  the  principal  could 
be  allowed  to  rescind." 

In  Lehman  v.  Strassberger^  Lehman 
Bros.,  cotton  factors  in  New  York,  were 
employed  by  Strassberger,  a  resident  of 
Alabama,  to  buy  and  sell  cotton  for 
him  for  future  delivery,  with  the  un- 
derstanding, that  there  was  to  be  no 
delivery,  but  that  differences  were  to 
be  paid,  unless  there  were  special  in- 
structions  to  the  contrary  that  Lehman 
Bros.,  in  accordance  with  the  rules  of 
the  cotton  exchange,  made  contracts  for 
cotton  with  other  parties  not  disclosed, 
which  resulted  in  losses  that  Lehman 
Bros,  paid,  and  thereafter  Strassberger 
executed  his  note  to  them  for  the  amount 
thereof;  held,  Strassberger  was  liable  for 
such  losses;  that  the  court  was  not  called 
upon  to  enforce  a  contract  which  might 
have  been  illegal,  as  a  wagering  contract 
between  Lehman  Bros.,  and  those  with 
whom  they  bought  or  sold  cotton,  but 
simply  enforcing  the  collection  of  a 
note,  the  consideration  of  which  was 
money  advanced  and  services  performed 
by  agents  for  their  principal  :  Lehman 
Bros,  V.  Strassberger,  2  Wood's  Cir.  Ct. 
562. 
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Again,  a  party  coDversant  with  the 
rules  and  usages  of  an  organization 
like  the  Boartl  of  Trade  in  Chicago, 
who  buys  or  sells  thereon  through  a 
commission  merchant,  for  future  de- 
livery, will  be  bound  by  the  usages  of 
such  board.  And  in  such  case,  if  a 
commission  merchant  purchase  grain  on 
the  market  for  his  customer,  the  latter 
putting  up  margins,  knowing  that  he 
was  required  to  keep  the  same  good,  in 
case  of  a  decline  in  the  market,  then  if 
he  fail  to  do  so,  after  reasonable  notice 
to  him,  the  merchant  will  have  the  right 
to  sell  on  the  market  and  charge  the  losses 
to  the  purchaser:  Carbett  r.  Underwood^ 
83  Ills.  324. 

Contracts  of  sale  for  future  deliyery 
may  be  legitimate  upon  their  face  and 
yet  they  may  be  shown  by  eictraneons 
evidence  to  be  illegal.  In  a  case  in 
Pennsylvania  the  contract  was,  that 
*^  in  consideration  of  $1000,  the  defend- 
ants, Nov.  10,  1870,  agreed  to  deliver 
to  plaintiff  5000  barrels  of  oil,  at  any 
time  within  the  first  sisL  months  of  1871. 
If  this  oil  is  called  for,  this  call  becomes 
a  contract;  ten  days'  notice  shall  be 
given,  and  (the  plaintiff)  or  his  assigns 
agree  to  receive  and  pay  for  the  same, 
cash  on  delivery,  at  10}  cents  per  gallon, 
etc."  Held,  not  to  be  on  its  face  a  gam- 
bling contract,  but  that  its  character 
might  be  weighed  in  connection  with 
other  evidence  on  the  question  whether 
the  transaction  was  a  gambling  scheme ; 
Kirkpairick  v.  Bonsall,  72  Penn.  St. 
155. 

Much  legislation  has  been  enacted  pro- 
hibiting wagering  or  gambling  contracts. 
The  disasters  resulting  from  speculation 
in  stocks  in  connection  with  Law's  South 
Sea  Bubble  led  to  the  enactment  of  the 
statute  of  7  Geo.  2,  ch.  8,  in  1734. 
It  declared  absolutely  void  all  contracts 
upon  which  any  premium  should  be 
given   '*  for  liberty  to  put  upon,  or  to 


deliver,  receive,  accept  or  refuse   any 
public  or  joint  stock,  or  other  public 
securities  whatsoever,  or  any  part,  share 
or  interest    therein,  and   also  all  wa- 
gers  and   contracts   in   the  nature  of 
wagers,  and  all  contracte  in  the  nature 
of  puts  and  refusals  relating  to  the  then 
present  or  future  price  or  value  of  any 
such  stock  or  securities."     It  fixed   a 
penalty   of  500/.,  for   the  making   of 
such  contracts,  and  also  prohibited  un- 
der penalty  of    100/.  the  payment  or 
receipt  of  money  '*  for  the  compounding, 
satisfying,  or  making  up  of  any  differ- 
ence for  the  not  delivering,  transferring^ 
having  or  receiving  any  public  or  joint 
stock,  or  other  public  securities,  or  for 
the  not  performing  of  any  contract  or 
agreement,  so  stipulated  and  agreed  to 
be  performed." 

Other  statutes  have  been  passed  in 
England  and  in  the  leading  American 
states  having  the  same  general  object* 
and  with  more  or  less  stringent  provi- 
sions, and  some  of  them  enacted  to 
control  wagering  contracts  in  specific 
commodities.  But  it  is  believed  that 
these  statutes  in  this  country  for  the 
most  part  only  prohibit  speculation  in 
prices  where  the  property  itself  is  neither 
transferred  nor  intended  to  be,  but  only 
the  privilege  given  to  buy  or  to  sell  in 
the  future,  to  be  exercised,  or  not  to 
be  exercised,  to  be  enforced,  or  not  to 
be  enforced,  as  the  buyer  or  seller  may 
elect.  So  far  as  I  have  observed  none 
of  these  statutes  have  been  construed 
so  as  to  overturn  a  legitimate  time  con- 
tract for  the  sale  and  future  delivery  of 
property,  and  it  may  well  be  doubted 
whether  they  could  be  so  interpreted 
without  infringing  upon  that  clause  of 
the  Federal  constitution  which  prohibits 
state  legislation  of  such  a  character  aa 
will  impair  the  obligation  of  contracts. 
C.  H.  W. 
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Supreme  Court  of  Wisconsin. 
THE  STATE  bx.  rel.  BURPEE,  Resp.,  r.  R.  W.  BURTON,  App. 

While  the  principal  or  teacher  in  charge  of  a  public  school  is  subordinate  to  the 
Khool  board  or  board  of  education  of  his  district  or  city,  and  must  enforce  rules 
and  regulations  adopted  by  the  board  for  the  government  of  the  school,  and  exe- 
cute all  its  lawful  orders  in  that  behalf,  he  does  not  derive  all  his  power  and 
antoority  in  the  school  and  over  bis  pupils  from  the  affirmative  action  of  the  board. 
He  stands  m  looo  parentis  to  his  pupils,  and  because  of  that  relation  he  has  author- 
ity, where  the  board  has  remained  silent,  to  enforce  obedience  to  his  lawful  com- 
mands, subordination,  civil  deportment,  respect  for  the  rights  of  other  pupils  and 
fidelity  to  duty,  which  are  obligations  inherent  in  any  proper  school  system,  and 
constitute  the  common  law  of  the  school,  which  every  pupil  is  presumed  to  know 
and  is  subject  to,  whether  it  has  or  has  not  been  re-enacted  by  the  district  board 
in  the  form  of  written  rules  and  regulations. 

The  teacher  has,  tlierefore,  in  a  proper  case,  the  hiherent  power  to  suspend  a 
pupil  from  the  privileges  of  his  school,  unless  he  has  been  deprived  of  the  power  by 
the  affirmative  action  of  the  proper  board. 

The  decisious  of  the  department  of  public  instruction  on  questions  within  its  juris- 
diction are  entitled  to  great  weight,  and  should  never  be  OTerruled  by  the  courts, 
unless  clearly  contrary  to  law. 

As  to  whether  a  writ  of  mandamua  can  issue  in  any  case  to  the  teacher  in  charge 
nf  a  publie  school  to  compel  liim  of  reinstate  a  suspended  pupil,  qucare. 

Appeal  from  Circuit  Court  of  Rock  county.     On  mandamus. 

The  relator  is  a  resident  of  the  city  of  Janesville,  and  the 
defendant  is  the  principal  in  charge  of  the  High  School  in  that 
city. 

The  relator  presented  his  affidavit  to  the  Circuit  Court,  in  which 
he  charged,  in  substance,  that  on  the  13th  of  December  1877,  the 
defendant,  without  lawful  authority  or  right,  and  without  legal  or 
reasonable  excuse,  and  contrary  to  the  known  wishes  of  the  relator, 
suspended  and  expelled  from  said  school  the  relator*s  son  George, 
aged  about  sixteen  years,  who  had  theretofore  been  a  pupil  therein  ; 
that  the  defendant  has  refused  and  still  does  refuse  to  admit  the 
said  George  as  a  pupil  in  the  school. 

To  the  writ  the  defendant  made  return,  in  which  he  set  forth  that 
he  suspended  George  from  the  privileges  of  the  school  for  continued 
misconduct,  persisted  in  by  him  after  patient,  kind  and  friendly 
advice  by  his  teachers  to  abstain  therefrom,  to  the  injury  and 
demoralization  of  his  class  and  other  pupils  in  the  school.  The 
return  contained  numerous  specifications  of  disobedient  and  dis- 
orderly conduct,  unnecessary  to  state  in  detail.  It  then  proceeded 
to  set  forth — 

Vol.  XXVII. -80 


Digitized  by 


Google 


234  STATE  r.  BURTON. 

"  That  his  suspension  from  the  privileges  of  the  said  High 
School  was  reported  to  the  Board  of  Education,  which  approved, 
ratified,  and  sanctioned  the  same,  and  ordered  said  suspension  con- 
tinued. 

"  That  on  the  same  day  of  said  suspension,  this  defendant  did 
also  give  immediate  notice  of  such  suspension  to  Austin  E.  Burpee, 
father  of  the  said  suspended  pupil,  specifying  the  name  of  the 
suspended  pupil,  the  character  and  date  of  the  offences  for  which 
he  was  suspended,  the  date  of  suspension,  and  other  relevant 
information  in  relation  to  such  suspension."     *     *     *     * 

^^And  this  defendant  avers,  upon  information  and  belief,  that 
when  the  said  George  L.  Burpee  manifests  and  expresses  regret  for 
his  aforesaid  misconduct  and  behavior  as  a  pupil  of  said  High  School, 
and  makes  a  sincere  promise  of  future  good  conduct,  and  by  com- 
plying with  the  reasonable  rules  adopted  by  said  Board  of  Educa- 
tion, he  can  be  re-admitted  as  a  pupil  in  said  High  School ;  and  this 
defendant,  as  teacher  and  superintendent  of  the  same,  will  on  such 
terms  be  glad  to  have  him  re-admitted  as  a  pupil  in  said  High 
School.'* 

The  relator  demurred  to  the  return  for  insufficiency  is  not  stating 
fa<;ts  sufficient  to  show  that  the  relator  is  not  entitled  to  the  per- 
emptory writ  prayed  for. 

Also,  that  said  return  is  defective  and  insufficient  in  not  setting 
forth  the  rules  therein  referred  to,  and  in  not  stating  the  time 
when  said  rules  were  violated,  and  how  and  wherein  violated,  and 
also  in  not  stating  that  said  several  rules  were  and  each  was  known 
to  said  George  L.  Burpee,  before  the  alleged  violation  of  the  same. 
Also,  that  it  does  not  appear  by  said  return  or  answer  that  the 
expulsion  of  said  Burpee  was  at  all  necessary  to  the  good  order  and 
government  of  said  school. 

The  court  sustained  the  demurrer  and  ordered  a  peremptory 
mandamus  to  issue.  The  defendant  thereupon  appealed  to  this 
court. 

Bennett  ^  Sdle^  for  appellant 

Wmana  ^  McElroy^  for  appellee. 

The  opinion  of  the  court  was  delivered  by 

Lyon.  J. — The  power  of  the  Board  of  Education  to  suspend  a 
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pupil  from  the  privileges  of  the  school  ander  its  charge,  and  even 
to  expel  him,  for  persistent  misconduct,  is  freely  conceded  by  the 
learned  counsel  for  the  relator.  That  the  acts  of  misconduct 
charged  against  the  relator's  son  in  the  defendant's  return  to  the 
alternative  writ  of  mandamus,  furnished  sufficient  grounds  for  sus- 
pending him,  we  cannot  doubt.  And  moreover,  if  he  was  lawfully 
suspended,  no  sufficient  grounds  for  restoration  are  stated  in  the 
affidavit  for  the  writ.  Indeed  the  return  shows  affirmatively  that 
he  has  not  placed  himself  in  a  position  to  entitle  him  to  restoration. 

On  the  argument  of  the  appeal,  counsel  informed  us  that  the 
learned  circuit  judge  held  that  the  defendant  has  no  power  to 
suspend  a  pupil  for  any  cause,  such  power  being  vested  by  law 
exclusively  in  the  Board  of  Education,  and  that  the  demurrer  to  the 
return  was  sustained  on  that  ground. 

Whether  the  defendant  has  such  power  of  suspension,  and  if  so, 
whether  it  was  properly  exercised  in  the  present  case,  are  the  con- 
trolling questions  to  be  determined  on  this  appeal. 

While  the  principal  or  teacher  in  charge  of  a  public  school  is 
subordinate  to  the  school  board  or  board  of  education  of  his  district 
or  city,  and  must  enforce  rules  and  regulations  adopted  by  the 
board  for  the  government  of  the  school,  and  execute  all  its  lawful 
orders  in  that  behalf,  he  does  not  derive  all  his  power  and  authority 
in  the  school  and  over  his  pupils  from  the  affirmative  action  of  the 
board.  He  stands  for  the  time  being  in  loco  parentis  to  his  pupils, 
and  because  of  that  relation  he  must  necessarily  exercise  authority 
over  them  in  many  things  concerning  which  the  board  may  have 
remained  silent.  In  the  school,  as  in  the  family,  there  exists  on 
the  part  of  the  pupils  the  obligations  of  obedience  to  lawful  com- 
mands, subordination,  civil  deportment,  respect  for  the  rights  of 
other  pupils  and  fidelity  to  duty.  These  obligations  are  inherent 
in  any  proper  school  system,  and  constitute,  so  to  speak,  the  com- 
mon law  of  the  school.  Every  pupil  is  presumed  to  know  this  law 
and  is  subject  to  it,  whether  it  has  or  has  not  been  re-enacted  by 
the  district  board  in  the  form  of  written  rules  and  regulations. 
Indeed  it  would  seem  impossible  to  frame  rules  which  would  cover 
all  cases  of  insubordination  and  all  acts  of  vicious  tendency  which 
the  teacher  is  liable  to  encounter  daily  and  hourly. 

The  teacher  is  responsible  for  the  discipline  of  his  school,  and 
for  the  progress,  conduct  and  deportment  of  his  pupils.  It  is  his 
imperative  duty  to  maintain  good  order  and  to  require  of  his  pupils 
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a  faithful  performance  of  their  duties.     If  he  fails  to  do  so  he  is 
unfit  for  his  position.     To  enable  him  to  discharge  these  duties 
effectually,  he  must  necessarily  have  the  power  to  enforce  prompt 
obedience  to  his  lawful  commands.     For  this  reason  the  law  gives 
him  the  power,  in  proper  cases,  to  inflict  corporal  punishment  upon 
refractory  pupils.     But  there  are  cases  of  misconduct  for  which 
such  punishment  is  an  inadequate  remedy.     If   the  offender  is 
incorrigible,  suspension  or  expulsion  is  the  only  adequate  remedy. 
In  general,  no  doubt,  the  teacher  should  report  a  case  of  that  kind 
to  the  proper  board  for  its  action  in  the  first  instance,  if  no  delay 
will   necessarily  result  from  that  course  prejudicial  to  the  best 
interests  of  the  school.     But  the  conduct  of  the  recusant  pupil 
may  be  such  that  his  presence  in  the  school  for  a  day  or  an  hour 
may  be  disastrous  to  the  discipline  of  the  school,  and  even  to  the 
morals  of  the  other  pupils.     In  such  a  case  it  seems  absolutely 
essential  to  the  welfare  of  the  school  that  the  teacher  should  have 
the  power  to  suspend  the  offender  at  once  from  the  privileges  of  the 
school ;   and  he  must  necessarily  decide  for  himself  whether  the 
case  requires  that  remedy.     If  he  suspends  the  pupil,  he  should 
promptly  report  his  action  «uid  his  reasons  therefor,  to  the  proper 
board.     It  will  seldom  be  necessary  for  the  teacher  in  charge  of  a 
district  school  to  exercise  this  power,  because  usually  he  can  com- 
municate readily  with  the  district  board,  and  obtain  the  direction 
and  order  of  the  board  in  the  matter.     But  where  the  government 
of  a  public  school  is  vested  in  a  board  of  education  (as  in  the  present 
case),  with  a  more  numerous  membership  than  district  boards,  and 
which  hold  stated  meetings  for  the  transaction  of  business,  the 
facilities  for  speedy  communication  with  the  board  may  be  greatly 
decreased,  and  more  time  must  usually  elapse  before  the  board  can 
act  upon  a  complaint  of  the  teacher.     In  those  schools  the  occasions 
which  require  the  action  of  the  teacher  in  the  first  instance  will 
occur  more  frequently  than  in  the  district  schools.     We  conclude, 
therefore,  that  the  teacher  has,  in  a  proper  case,  the  inherent  power 
to  suspend  a  pupil  from  the  privileges  of  his  school,  unless  he  has 
been  deprived  of  the  power  by  the  aflfirmative  action  of  the  proper 
board. 

In  the  present  case  we  think  that  the  acts  of  misconduct  alleged 
against  the  relator's  son  in  the  return  to  the  alternative  writ,  were 
of  a  character  which  justified  the  defendant  in  suspending  him 
temporarily,  without  the  previous  order  of  the  board  of  education. 
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Although,  for  the  purposes  of  this  appeal,  the  specifications  of 
misconduct  contained  in  the  return  are  admitted  by  the  demurrer, 
we  abstain  from  setting  them  out  here  because  it  might  be  unjust 
to  the  relator  and  his  son  to  spread  those  specifications  upon  our 
records  before  there  has  been  an  opportunity  to  controvert  them. 

It  is  believed  that  the  conclusions  we  have  reached  in  this  case 
are  in  accord  with  the  uniform  rulings  of  the  department  of  public 
instruction  on  kindred  questions.  The  decisions  by  that  depart- 
ment of  questions  within  its  jurisdiction  are  entitled  to  great  weight, 
and  should  never  be  overruled  by  the  courts  unless  clearly  contrary 
to  law. 

Certain  special  grounds  of  demurrer  are  assigned,  but  we  do  not 
deem  it  necessary  to  pass  upon  them.  If  any  of  them  are  well 
assigned  leave  should  have  been  given  to  amend  the  return  in  the 
particulars  wherein  it  is  defective.  Such  leave  would  have  been 
given,  doubtless,  had  the  ruling  of  the  Circuit  Court  been  based 
upon  the  special  grounds  assigned. 

It  follows  from  the  foregoing  views  that  the  Circuit  Court  erred 
in  sustaining  the  demurrer  to  the  return. 

We  have  grave  doubts  whether  the  writ  of  mandamus  can  issue 
in  i^y  case  to  the  teacher  in  charge  of  a  public  school  to  compel 
him  to  reinstate  a  suspended  pupil,  but  have  concluded  to  leave 
that  question  undetermined  on  this  appeal.  We,  however,  suggest 
to  counsel  for  the  relator,  the  questions  whether,  in  case  the  aver- 
ment in  the  return  is  true  that  the  board  of  education  has  ratified 
and  confirmed  the  act  complained  of,  the  whole  matter  has  not 
passed  beyond  the  control  of  the  defendant ;  and  whether  the  writ 
can  now  go  to  any  person  or  body  other  than  the  board. 

We  may  be  permitted  to  add,  in  conclusion,  that  our  system  of 
public  schools  necessarily  involves  the  most  delicate  relations  between 
parents  and  children  on  one  side,  and  the  school  authorities  on  (he 
other,  and  controversies  must  frequently  arise  growing  out  of  the 
enforcement  of  school  discipline.  These  controversies,  relating  as 
they  usually  do  to  the  control,  management  and  correction  of  pupils, 
are  apt  to  have  their  origin  in  wounded  parental  feelings,  and  are 
frequently  prosecuted  with  much  bitterness.  It  is  cause  for  con- 
gratulation that  so  few  of  these  controversies  appear  in  the  courts. 
Most  of  them  are  determined  by  the  superintendent  of  public 
instruction,  whose  decisions  are  almost  invariably  acquiesced  in. 
This  result  is  due  to  the  ability  and  good  judgment  of  the  gentle- 
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men  who  have  severally  filled  that  high  office  for  a  long  series  of 
years,  aided  as  we  doubt  not  many  of  them  have  been,  by  the 
valuable  counsels  of  the  present  learned  and  able  assistant  super- 
intendent, who  has  long  served  in  that  position  greatly  to  the 
benefit  of  the  state.  We  regret  that  this  unfortunate  controversy 
could  not  have  been  adjusted  in  the  same  manner. 

The  order  of  the  Circuit  Court  is  reversed  and  the  cause  remanded 
for  further  proceedings  according  to  law. 


The  number  of  cases  touching  upon 
the  powers  and  duties  of  school  teachers 
as  respects  the  correction  and  restraint 
of  the  pupils  under  their  charge,  is, 
considering  the  great  importance  of  the 
interests  involved,  surprisingly  small. 
The  English  authorities,  especially,  are 
very  few ;  and  all  the  American  cases 
to  be  found  in  the  various  series  of  re- 
ports, it  is  believed  will  be  found  cited 
in  this  note. 

The  authority  of  the  teacher  with  re- 
spect to  the  correction  of  his  pupils  is 
analogous  to  that  which  belongs  to 
parents,  and  is  regarded  as  a  delegation 
of  at  least  a  portion  of  the  parental 
authority,  and  the  presumptions  are  in 
favor  of  the  correctness  of  his  action  : 
State  V.  Pendergrass,  2  Dev.  &  Bat. 
365;  Lander  v.  Seaver^  32  Vt.  114; 
Commonwealth  v.  Seed,  5  Pa.  Law  Jour. 
Rep,  78;  Anderson  v.  The  State,  3 
Head  455.  See,  also,  llatheway  v.  Rice, 
19  Vt.  102,  108. 

The  old  authorities  and  some  modem 
ones  seem  to  place  the  authority  of  a 
school  teacher  over  the  pupil,  while  it 
exists,  upon  precisely  the  same  footing 
as  that  of  a  parent  over  his  child  :  Fiiz- 
gerald  v.  Northcote,  4  Fost.  &  Fin.  656, 
663,  note,  and  cases  cited,  and  689, 
per  CocKBDRN,  C.  J.  The  old  authori- 
ties will  he  found  cited  in  the  note  on 
page  663.  This  has,  however,  been 
questioned.  Blackstone  says  :  **  The 
master  is  in  loco  parentis,  and  has  such 
a  portion  of  the  powers  of  the  parent 
committed  to  his  charge,  viz.:  that  of 
restraint  and  correction,  as  may  be  ne- 


cessary to  answer  the  purposes  for  which 
he  is  employed  :''  I  Bl.  Com.  453.  See 
also  Chitty's  note.  And  in  Lander  r. 
Seaver,  supra,  the  court  approve  the  above 
rule,  and  very  reasonably  say  :  **  The 
parent,  unquestionably,  is  answerable 
only  for  malice  or  wicked  motives,  or  an 
evil  heart  in  punishing  his  child.  This 
great,  and  to  some  extent,  irresponsible 
power  of  control  and  correction,  is  in- 
vested in  the  parent  by  nature  and  neces- 
sity. It  springs  from  the  natural  rela- 
tion of  parent  and  child.  It  is  felt 
rather  as  a  duty  than  a  power.  *  ♦  • 
This  parental  power  is  little  liable  to 
abuse,  for  it  is  continually  restrained  by 
natural  affection,  the  tenderness  which 
the  parent  feels  for  his  offspring,  an 
affection  ever  on  the  alert,  and  acting 
rather  by  instinct  than  reasoning.  The 
schoolmaster  has  no  such  natural  re- 
straint. Hence  he  may  not  safely  be 
trusted  with  all  a  parent's  authority,  for 
he  does  not  act  from  the  instinct  of 
parental  affection.  He  should  be  guided 
and  restrained  by  judgment  and  wise 
discretion,  and  hence  is  responsible  for 
their  reasonable  exercise.'* 

This  principle  is  further  illustrated  by 
the  cases  of  Morrow  v.  Wooil,  13  Am. 
Law  Reg.  (N.  8.)  692 ;  s.  c.  35  Wis. 
59,  and  Rulison  v.  Post,  79  III.  567. 
In  Morrow  v.  Wood,  a  father  had  direct- 
ed his  child,  in  attendance  upon  a  pub- 
lic school,  to  pursue  only  certain  studies, 
selected  by  the  father  from  those  re- 
quired or  permitted  by  law  to  be  tanght 
in  such  school,  and  actually  taught 
therein,  and  had  forbidden  the  child  to 
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fmrsae  a  eerUin  other  studj,  and  this 
fact  was  known  to  the  teacher  of  the 
school.  It  was  held  that  such  teacher 
was  not  aathoriaed  to  inflict  corporal 
ponishment  upon  the  child  for  the  pur- 
pose of  compelling  it  to  pursue  the 
study  so  forbidden  bj  the  father.  Neither 
has  the  teacher,  under  the  orders  of  the  di- 
rectors, power  to  expel  a  pupil  from  the 
school  under  such  circumstances  for  de- 
clining to  pursue  a  certain  study  for- 
bidden by  the  parent :  Ruiison  t.  Post, 
9upra,  See  also,  Dritt  y.  Snodgrcus,  66 
Mo.  286. 

The  authorities  all  concede  the  power 
of  the  teacher,  nnder  proper  circum- 
stances, to  inflict  a  reasonable  corporal 
punishment  upon  the  pupil.  This  rule 
of  law  has,  howerer,  been  criticised, 
and  the  tendency  is  to  restrict  rather 
than  enlarge  the  authority  of  the  teacher 
in  this  respect.  In  Cooper  v.  McJunkin, 
4  Ind.  290  (1853),  Stuakt,  J.,  uses 
the  following  language :  '*  The  law  still 
tolerates  corporal  punishment  in  the 
school-room.  The  authorities  are  all 
that  way,  and  the  legislature  has  not 
thought  proper  to  interfere.  The  public 
seenn  to  cling  to  a  despotism  in  the  gov- 
ernment of  schools  which  has  been  dis- 
carded everywhere  else.  Whether  such 
training  be  congenial  to  our  institu- 
tions and  favorable  to  the  full  develop- 
ment of  the  future  man,  is  worthy  of 
serious  consideration,  though  not  for  us 
to  decide.'* 

In  that  case,  the  reasonable  rule  was 
laid  down,  that  a  teacher  in  the  exercise 
of  the  power  of  corporal  punishment, 
must  not  make  such  power  a  pretext  for 
cruelty  and  oppression ;  but  the  cause 
must  be  sufficient,  the  instrument  suita- 
ble, and  the  manner  and  extent  of  the 
correction,  the  part  of  the  person  to 
whieh  it  is  applied,  and  the  temper  in 
which  it  is  inflicted,  should  be  distin- 
guished with  the  kindness,  prudence, 
and  propriety  which  becomes  the  station. 
Sec  also  Qainn  v.  Nolan,  4  Cin.  Law 
Bull.  81. 


In  State  v.  Pendergrass,  2  Der.  & 
Bat.  365,  the  rule,  as  to  the  extent  of 
punishment,  is  laid  down  as  follows  : — 

**  The  welfare  of  the  child  is  the  main 
purpose  for  which  pain  is  permitted  to 
be  inflicted.  Any  punishment  there- 
fore, which  may  seriously  endanger  life, 
limbs  or  health,  or  shall  disfigure  the 
child,  or  cause  any  other  permanent  in- 
jury, may  be  pronounced  in  itself  im- 
moderatey  as  not  only  being  unneces- 
sary for,  but  inconsistent  with,  the  pur- 
pose for  Which  correction  is  authorized. 
But  any  correction,  however  severe, 
which  produces  temporary  pain  only, 
and  no  permanent  ill,  can  not  be  so 
pronounced,  since  it  may  have  been 
necessary  for  the  reformation  of  the 
child,  and  does  not  injuriously  affect  its 
future  welfare."  *  »  *  '*  When  the 
correction  administered  is  not  in  itself 
immoderate,  and  not,  therefore,  beyond 
the  authority  of  the  teacher,  its  legality 
or  illegality  must  depend  entirely  on 
the  quo  animo  with  which  it  was  admin- 
istered. Within  the  sphere  of  his  au- 
thority the  master  is  the  judge  when 
correction  is  required,  and  of  the  degree 
of  correction  necessary;  and  like  all 
others  imparted  with  a  discretion,  he 
cannot  be  made  penally  responsible  for 
error  of  judgment,  but  only  for  wicked- 
ness of  purpose.'*  See  also  Common- 
wealth V.  Setd,  5  Pa.  Law  Jour.  llep.  78. 

In  Commonwealth  v.  Randall^  A  Gray 
36,  however,  where,  on  the  trial  of  an 
indictment  of  a  schoolmaster  for  an  as- 
sault on  a  pupil,  the  judge  refused  to 
instruct  the  jury  that  the  defendant  was 
criminally  liable  for  punishing  a  pupil, 
only  when  he  acted  vialo  animo,  from 
vindictive  feeling,  passion  or  ill-will,  or 
inflicted  more  punishment  than  was 
necessary  to  subdue  the  pupil  and  secure 
obedience,  and  not  for  errors  of  opinion 
or  mistakes  of  judgment  merely,  pro- 
vided he  was  governed  by  an  honest 
purpose  to  promote  the  discipline  and 
highest  welfare  of  the  school  and  the 
best   interests   of   the   pupil ;   and  in- 
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structed  them  that  in  inflicting  corporal 
punishment  a  teacher  mast  exercise 
reasonable  judgment  and  discretion, 
and  be  governed  as  to  the  mode  and 
severity  of  the  punishment  hy  the  na- 
ture of  the  offence,  the  age,  size,  and 
apparent  power  of  endurance  of  the 
pupil,  and  left  it  to  the  jury  to  decide 
whether  under  all  the  facts  the  punish- 
ment was  excessive,  it  was  held  that  the 
defendant  had  no  ground  of  exception. 
In  Lander  v.  Seaver,  32  Vt.  114,  sub- 
stantiaUj  the  same  conclusion  was  ar- 
rived at,  with  the  qualification  that  if 
there  is  any  reasonable  doubt  whether 
the  punishment  was  excessive,  the  mas- 
ter should  have  the  benefit  of  the  doubt. 

Admitting,  then,  the  right  of  the 
teacher  to  chastise  the  pupil  moderately, 
whenever  the  correction,  as  confessed  by 
the  pleadings,  or  as  proved  on  trial,  ap- 
pears to  have  been  clearly  excessive  and 
cruel,  it  must  be  adjudged  illegal :  Bur- 
lington v.  Essex^  19  Vt.  102,  108; 
Cooper  v.  AtcJunkiny  A  Ind.  290  ;  Lan- 
der v.  Swver,  32  Vt.  114  :  Anderson  r. 
The  State,  3  Head  455. 

As  respects  the  limits  of  the  jurisdic- 
tion over  the  pupil  as  to  time  and  place, 
in  Lander  v.  Seaver,  32  Vt.  114,  it  is 
said  to  be  conceded  that  the  right  to 
punish  extends  to  school  hours,  and  that 
there  seems  to  be  no  reasonable  doubt 
that  the  supervision  and  control  of  the 
master  over  the  pupil  extends  from  the 
time  he  leaves  home  to  go  to  school  till 
he  returns  home  from  school.  In  the 
same  case  it  was  also  held  that,  al- 
though a  schoolmaster  has  in  general 
no  right  to  punish  a  pupil  for  miscon- 
duct committed  after  the  dismissal  of 
school  for  the  day  and  the  return  of 
the  pupil  to  his  home,  yet  he  may,  on 
the  pupil's  return  to  school,  punish  him 
for  any  misbehavior,  though  committed 
out  of  school,  which  has  a  direct  and 
immediate  tendency  to  injure  the  school 
and  subvert  the  master's  authority. 
See,  however,  Murphy  v.  Board  of  Di- 
rectors, 30  Iowa  429,  where,  however, 


the  decision  was  based  upon  a  statute! 
authorizing  the  directors  to  dismiss  any 
pupils  from  school  for  gross  immorality, 
or  for  persistent  violation  of  the  regnla- 
tions  of  the  school. 

Where,  however,  under  a  statute  aa- 
thorizing  the  board  of  directors  to  make 
and  enforce  all  needful  rules  and  regula- 
tions for  the  government,  roanagement, 
and  control  of  schools,  as  they  should 
think  proper,  not  inconsistent  with  the 
laws  of  the  land,  a  board  of  directors 
made  a  rule  that  no  pupil  should,  during 
the  school  term,  attend  a  social  party, 
and  the  plaintiff,  a  pupil  of  the  school, 
by  permission  of  his  parents,  violated 
the  rule  and  was  expelled  from  the 
school  for  so  doing  ;  in  an  action  against 
the  directors  to  recover  damages  for  the 
expulsion,  it  was  held,  that  under  the 
law  they  had  power  to  make  needful 
rules  for  the  government  of  pupils  while 
at  school,  but  no  power  to  follow  them 
home  and  govern  their  conduct  while 
under  the  parental  eye ;  and  that  in 
prescribing  such  rule  they  had  exceed- 
ed their  power  and  had  invaded  the 
rights  of  the  parents  :  Dritt  v.  Snod- 
grass,  66  Mo.  286. 

As  respects  the  age  of  the  pupil,  if  a 
person,  who  has'  attained  his  majority, 
voluntarily  attends  school,  creating  the 
relation  of  teacher  and  pupil,  he  thereby 
waives  any  privilege  which  his  age  con- 
fers, subjects  himself  to  like  discipline 
with  those  who  are  within  the  school 
age,  and  may  be  punished  for  refractory 
conduct.  And  the  teacher  in  such  case 
will  escape  liability  therefor  upon  proof 
that  the  chastisement  was  under  all  the 
circumstances  reasonable  :  The  State  v. 
Mizner,  45  Iowa  248 ;  Stevens  v.  Fassett^ 
27  Me.  266,  287. 

The  master  of  a  school  may  also  im- 
pose reasonable  restraint  upon  the  per- 
sons of  his  pupils,  either  by  way  of 
prevention  or  punishment  of  disorderly 
conduct :  Fitzgerald  v.  Northcote,  4  Fost. 
&  Fin.  656,  per  Cockbcrn,  C.  J.  ;  1 
Bl.  Com.  453;  Cooley  on   Torts  171. 
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The  power  of  teachers  and  school 
directors,  or  other  officers  having  the 
rapervUion  and  control  of  schools,  to 
make  rales  and  regnlations  for  the  gor- 
emment  of  the  schools,  has  been  refer- 
red to  in  some  of  \he  cases  alieady  cited. 
Where  their  authority  is  not  expressly 
defined  by  statute  it  may  be  said  in  gen- 
eral terms  that  such  rules  and  regulations 
must  be  reasonable.  The  teacher  has 
not,  as  it  seems,  a  disoretionary  power 
of  expulsion,  but  only  for  reasonable 
cause  :  Fitzgerald  v.  NortAcote^  4  Fost. 
&  Finlayson  656,  685,  per  Cookburk, 
C.J. 

In  Massachusetts  it  is  held  that  the 
school  committee  of  a  town  have  power 
to  pass  all  reasonable  rules  and  regula- 
tions for  the  government,  discipline^and 
management  of  the  public  schools  under 
their  general  charge  and  superintend- 
ence :  Roberts  ▼.  Boston^  5  Cush.  198; 
Sherman  t.  Charleston^  8  Id.  160; 
SpUlerr.  Wobum,  12  Allen  127  :  Hodg- 
kins  V.  Bockport^  105  Mass.  475. 

A  school  committee  has,  in  Massachu- 
setts, authority,  not  subject  to  revision,  if 
exercised  in  good  faith,  to  exclude  a 
pupil  from  a  public  school  for  miscon- 
duct which  injures  its  discipline  and 
management,  such  conduct  not  being 
mutinous  or  gross,  or  consisting  of  a 
refusal  to  obey  the  commands  of  the 
teachers,  or  of  any  outrageous  proceed- 
ing, bat  of  acts  of  neglect,  carelessness 
of  posture  in  his  seat  and  recitation, 
tricks  of  playfulness,  and  inattention 
to  study  and  the  regulations  of  the 
school  in  minor  matters:  Hodgkins  v. 
Hockportf  105  Mass.  475  ;  see  also  Fitz- 
gerald T.  Northcote^  4  Fost.  &  Fin.  656, 
687. 

The  general  school  committee  of  a 
city  or  town  have  power,  under  the  laws 
of  Massachusetts,  in  order  to  maintain 
the  purity  and  discipline  of  the  public 
schools,  to  exclude  therefrom  a  child 
whom  they  deem  to  be  of  a  licentious 
and  immoral  character,  although  such 
character  is  not  manifested  by  any  acts 
Vol.  X?:VTI.— 31 


of  licentiousness  or  immorality  within 
the  school :  Sherman  t.  Inhabitants  of 
Charleston,  8  Cush.  160. 

The  school  committee  of  a  town  may, 
it  is  held,  lawfully  pass  an  order  that 
the  schools  thereof  shall  be  opened  each 
morning  with  reading  from  the  Bible 
and  prayer,  and  that  daring  the  prayer 
each  pupil  shall  bow  the  head,  unless 
his  pai-ents  request  that  he  shall  be  ex- 
cused from  doing  so ;  and  may  lawfully 
exclude  from  the  school  a  pupil  who  re- 
fuses to  comply  with  such  order,  nnd 
whose  parents  refuse  to  request  that  he 
shall  be  excused  from  doing  so :  Spillcr 
V.  Inhabitants  of  Wobum^  12  Allen  127. 
See  also  Donahoe  t.  Richards^  38  Me. 
376.  As  to  the  exclusion  of  the  Bible 
from  the  schools,  set  Cooley  on  Torts 
289 ;  Board  of  EducaUon  v.  Minor,  23 
Ohio  St.  211. 

School  directors  have  in  Illinois  no 
power  to  expel  a  pupil  for  any  reason 
except  disobedient,  refractory  or  incor- 
rigibly bad  conduct,  and  for  these  only 
after  all  other  means  have  failed  :  Ruli- 
son  v.  Post,  79  111.  567.  And  all  rules 
and  regulations  adopted  by  school  di- 
rectors must  be  reasonable  and  calcu- 
lated to  promote  the  object  of  the  law — 
the  conferring  upon  all,  free  of  charge, 
such  an  education  as  they  are  by  law 
entitled  to  receive :  Rulison  v.  Post, 
supra. 

Under  a  statute  authorizing  the  mak- 
ing of  reasonable  and  proper  rules  for 
the  government  of  schools,  a  rule  pro- 
viding that  pupils  may  be  suspendeil 
from  school  in  case  they  ^hall  be  absent 
or  tardy,  except  for  sickness  or  other 
unavoidable  cause,  a  certain  number  of 
times,  is  a  reasonable  and  proper  rule 
for  the  government  of  a  school :  Burdick 
V.  Babcocky  31  Iowa  562. 

The  prudential  committee  of  a  school 
district  may,  it  has  been  held  in  Ver- 
mont, exclude  children  from  further  at- 
tendance upon  a  term  of  school,  for 
absence  contrary  to  the  rules  thereof, 
though  such  absence  be  pursuant  to  the 
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command  of  their  Roman  Catholic 
parents,  and  by  direction  of  their  priest, 
for  the  purpose  of  attending  religious 
services  on  Corpus  Christi  day  :  Ferriter 
V.  Tyler y  15  Am.  Law  Reg.  N.  S.  570  ; 
8.  C.  48  Vt.  444. 

A  requirement  by  the  teacher  of  a 
district  that  the  pupils  in  grammar 
schools  shall  write  English  composi- 
tions, is  a  reasonable  one  ;  and  if 
such  a  pupil,  in  the  absence  of  any  re- 
quest from  his  parents  that  he  may  be 
excused  from  so  doing,  refuse  to  comply 
with  such  a  requirement,  he  may  be 
expelled  from  school  on  that  account : 
Guernsey  v.  Pitkin^  32  Vt.  224. 

So,  where  one  of  the  rules  adopted  by 
the  board  of  education  provided  that  if 
any  pupil  should  fail  to  be  prepared 
with  a  rhetorical  exercise  at  the  time 
appointed  therefor,  he  or  she  should, 
unless  excused  on  account  of  sickness 
or  other  reasonable  cause,  be  immedi- 
ately suspended  from  the  department, 
the  rule  was  held  reasonable,  and 
neither  the  teacher  of  the  department 
nor  the  board  of  education  were  liable 
in  damages  for  the  suspension  of  a  pupil 
for  a  failure  to  comply  with  the  rule  or 
to  offer  any  excuse  therefor :  Sewell  v. 
Board  of  Education,  29  Ohio  St.  89. 

Whether  an  action  will  lie  against  a 
teacher  for  refusing  to  instruct  those 
who  lawfully  come  to  him  for  instruc- 
tion, or  whether  the  remedy  is  confined 
to  an  ^ppeal  to  the  governing  board, 
Judge  CooLtT  says,  in  his  work  on 
Torts,  p.  288,  is  left  in  doubt  on  the 
authorities,  though  he  expresses  the 
reasonable  opinion  that  such  refusal  is 
actionable.  The  parent  of  a  child  ex- 
pelled from  a  public  school  by  order  of 
the  superintending  school  committee, 
can,  it  is  held,  maintain  no  action 
against  them  for  such  expulsion  :  Dona* 
hoe  V.  Richards,  38  Me.  376  ;  Stephenson 
V.  Hall,  14  Barb.  222.  So,  in  Spear  v. 
Cummings,  23  Pick.  224,  it  was  held  that 


the  teacher  of  a  town  school  was  DOt 
liable  to  an  action  by  a  parent  for  re- 
fusing to  instruct  his  children.  See, 
also,  Learock  v.  Putnam^  III  Mass. 
499.  If  an  action  can  be  maintained 
in  such  case,  it  should  be  in  the  name 
of  the  dtild  and  for  his  benefit :  Stephen- 
son V.  Hallf  supra.  See,  however, 
contra^  Roe  v.  Deming,  21  Ohio  St. 
666,  where  an  action  for  a  wrongful  ex- 
pulsion of  the  child  was  held  to  lie  in 
favor  of  the  parent  against  both  the 
teacher  and  the  local  directors.  The 
rule  in  Massachusetts  has  also  been 
changed  by  statute  :  Stat.  1845,  c.  214. 
See,  also,  as  to  action  by  pupil  for  ex- 
pelling him  from  school  :  Dritt  v.  Snod' 
grass,  66  Mo.  286. 

As  to  the  right  of  placing  colored 
pupils  in  different  schools,  see  the  cases 
collected  in  Cooley  on  Torts  287,  288. 

As  to  the  right  of  the  state  over  chil- 
dren in  respect  to  reform  and  industrial 
schools,  sec  People  ex  rel,  0*Connel  v. 
Turner,  10  Am.  Law  Reg.  (N.  S.)  366, 
and  note;  8.  c.  55  111.  280;  Mil- 
waukee  Industrial  School  v.  Supervisors, 
40  Wis.  328  ;  Prescott  v.  State,  19  Ohio 
St.  184  ;  Cooley's  Const.  Lim.  ♦299. 

The  principal  case  seems  to  be  the 
first  in  which  the  particular  p»>ini  de- 
cided (viz.,  whether,  in  a  proper  case 
and  where  not  deprived  of  the  power  by 
aflirmative  action  of  the  proper  board 
or  by  statute,  the  teacher  can  suspend  a 
pupil  from  the  privileges  of  the  school), 
has  ever  been  passed  upon.  At  least  no 
case  has  been  found  passing  upon  it. 
The  power  to  expel  for  a  reasonable 
cause  was  hinted  at  in  Fitzgerald  v. 
Northcote,  but  the  question  of  expulsion 
was  not  necessary  to  the  decision  of  the 
case.  The  rule  laid  down  in  the  prin- 
cipal case  seems,  however,  so  eminently 
reasonable  and  proper,  that  we  cannot 
doubt  that  it  will  establish  the  law  upon 
this  point. 

Maiishall  D.  Ewell. 
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Supreme  Court  of  Mrron  of  Connecticut. 
TU£  STATE  e.  SARGENT  it  al. 

The  owners  of  land  bounded  on  a  harbor  own  only  to  high-water  mark.  Thej 
have  a  right  to  constmct  wharves  upon  the  soil  below  that  line,  if  they  conform 
to  SQch  regulations  as  the  state  shall  see  fit  to  prescribe,  and  do  not  obstruct  navi- 
gation. 

The  duty  of  protecting  the  paramount  right  of  navigation  rests  upon  the  legis- 
lature, and  they  are  to  determine  for  themselves  by  what  methods  and  instrumen- 
talities they  will  discharge  it. 

They  have  power  to  vest  in  commissioners  appointed  by  themselves,  authority 
to  restrain  riparian  proprietors  from  extending  structures  into  navigable  waters. 

The  enactment  of  such  a  law  is  in  no  sense  an  exercise  of  the  right  of  eminent 
domain.  The  public  do  not  appropriate  or  use  any  right  oi  the  landowner  in  the 
soil  of  the  shore. 

The  Act  of  1872,  establishing  a  board  of  commissioners  for  New  Haven  harbor, 
to  be  appointed  by  the  governor,  with  the  advice  of  the  senate,  in  one  section 
gives  the  board  power  to  prevent  and  remove  encroachments  upon  the  waters  of 
the  harbor ;  in  another  section  authoriies  them  to  prescribe  harbor  lines  beyond 
which  no  structure  should  be  extended,  giving  notice  to  all  persons  interested  to 
appear  and  be  heard,  and  making  a  report  to  the  General  Assembly,  and  in  another 
section  makes  any  structure  within  the  tide-waters  of  the  harbor  not  approved  by 
the  commissioners  a  public  nuisance,  and  authorises  the  commissioners  to  bring 
suits  in  the  name  of  the  state  to  stop  any  such  erection.     Hdd^ 

1.  That  the  act  was  constitutional  and  valid. 

2.  That  it  was  not  necessary  for  the  commissioners  to  establish  a  general  har- 
bor line  before  forbidding  or  removing  any  particular  encroachments. 

The  act  was  passed  in  1872.  By  the  revision  of  1875  it  was  provided  that  all 
public  laws  not  contained  in  the  revision,  except  acts  which  though  public  in  form 
were  of  a  private  nature,  and  some  others,  were  thereby  repealed.  This  act  was 
not  contained  in  the  revision.  By  an  established  custom  the  acts  of  each  year 
were  published  by  the  secretary  of  state  in  two  pamphlets,  one  called  *•  Tub- 
lie  Acts"  and  the  other  **  Private  Acts  and  Resolutions."  This  act  was  published 
among  the  private  acts  for  the  year  1872.  Held^  that  it  was  to  be  presumed  that 
the  legislature  acted  with  reference  to  this  usage  and  to  the  classification  made  by 
.  the  secretary  in  this  instance,  and  intended  to  preserve  the  act  in  question  under 
the  description  of  acts  which  though  public  in  form  were  of  a  private  nature. 

On  motion  for  injunction. 

The  General  Assembly  in  1872  passed  an  act  by  which  the  gov- 
ernor was  authorized  and  directed  to  appoint  a  Board  of  Harbor 
Oommissioners  for  New  Haven  harbor.  The  material  parts  of  the 
act,  so  far  as  this  case  is  concerned,  are  as  follows : 

Sec  2.  Said  Board  of  Harbor  Commissioners  shall  have  the  general  care 
and  supervision  of  New  Haven  harbor  and  its  tide  waters,  and  of  all  the  flats 
and  lands  flowed  thereby,  in  order  to  prevent  and  remove  unauthorized  en- 
croacbmenta  and  causes  of  every  kind  which  are  liable  to  interfere  with  the 
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full  nayigation  of  said  harbor,  or  in  any  way  injure  its  channels,  or  cause 
any  reduction  of  its  tide  waters.  *  *  * 

Sec.  3.  Whenever,  in  the  judgment  of  said  Board  of  Harbor  Commission- 
ers, the  public  good  requires,  they  may  proceed  to  prescribe  harbor  lines  in 
said  harbor,  beyond  which  no  wharf,  pier,  or  other  structure  shall  be  extended 
into  said  harbor,  and  shall  report  the  same  fur  the  consideration  of  the  Gen- 
eral Assembly  at  its  next  session.  Provided^  however,  that  said  commissioners 
before  drawing  any  such  line,  shall  appoint  a  convenient  time  and  place  for 
hearing  all  persons  interested,  &c. 

Sec.  4.  All  persons  contemplating  the  building  over  said  harbor  and  tide 
waters  any  bridge,  wharf,  pier,  or  dam,  or  the  filling  any  flats,  or  driving  any 
piles  below  high-water  mark,  shall,  before  beginning  it,  give  written  notice 
to  said  commissioners  of  the  work  they  intend  to  do,  and  submit  plans  of  any 
proposed  wharf  or  other  structure,  and  of  the  flats  to  be  filled,  and  of  the 
mode  in  which  the  work  is  to  bo  performed  ;  and  no  such  work  shall  be  com- 
menced until  the  plan  and  mode  of  performing  the  same  shall  be  approved 
in  writing  by  a  majority  of  said  commissioners,  and  said  commissioners  shall 
have  power  to  alter  said  plans  at  their  discretion,  and  to  prescribe  the  direc- 
tion, limits  and  mode  of  building  the  wharves  and  other  structures,  and  all 
such  works  shall  be  executed  under  the  supervision  of  said  commissioners. 

Sec.  6.  Any  erection  or  work  hereafter  made  in  any  manner  not  sanctioned 
by  said  commissioners,  where  their  direction  is  required  as  hereinbefore  pro- 
vided, within  tide  waters  flowing  into  or  through  said  harbor,  shall  be 
deemed,  and  is  hereby  declared  to  be,  a  public  nuisance.  Said  commissioners 
shall  have  power  to  order  suits  in  the  name  of  the  state  to  prevent  or  stop  by 
injunction  or  otherwise,  any  such  erection  or  other  nuisance  in  the  tide 
waters  flowing  into  or  through  said  harbor,  &c. 

In  June  1877,  the  respondents,  being  riparian  proprietors  upon 
New  Haven  harbor,  exhibited  to  the  commissioners  appointed  under 
said  act  a  plan  of  a  wharf  which  they  proposed  to  extend  from  their 
shore  line  into  the  harbor.  The  commissioners  disapproved  of  the 
plan  and  refused  them  permission  to  build  as  proposed.  They  be- 
gan to  execute  the  work  without  such  permission  and  were  enjoined 
by  the  Superior  Court  upon  the  motion  of  the  commissioners.  That 
court  then  asked  the  advice  of  this  court  as  to  what  decree  should 
be  passed  upon  a  motion  to  make  the  injunction  perpetual. 

The  opinion  of  the  court  was  delivered  by 

Pardee,  J. — By  the  common  law  as  it  stood  long  before  the 
coming  of  our  ancestors  to  this  country  and  the  settlement  of  the 
colony  at  New  Haven,  the  king,  ns  parens  patrtcBy  held  the  title  to 
the  soil  under  the  sea  between  high  and  low- water  mark  ;  he  held 
it  not  for  his  own  benefit  but  for  his  subjects  at  large,  and  for  the 
subjects  of  all  states  at  peace  with  him ;  he  held  it  in  trust,  for 
public  uses,  established  by  ancient  custom  or  regulated  by  law,  the 
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most  important  of  ivhich  arc  those  of  fishing  and  navigation.  In 
1662  Charles  II.  granted  all  the  lands  of  the  colony  by  charter  to 
the  freemen  incorporated  thereby.  This  court  said,  in  Church  v. 
Meeker y  34  Conn.  421,  that  there  had  been  in  this  state  no  judi- 
cial determination  of  the  question  whether  or  not  that  charter  con- 
veyed the  royal  title  to  the  shores  of  the  sea ;  that  the  Supreme 
Courts  of  Massachusetts,  New  Jersey  and  the  United  States,  hav- 
ing each  decided  that  similar  grants  did,  under  the  head  of  "  roy- 
alties/' convey  such  title,  this  court  would  follow  them  and  declare 
that  the  title  to  the  "shores  of  the  sea"  rested  in  the  freemen  of 
the  colony  before  the  king  was  excluded  by  the  revolution  and  in- 
dependence ;  and  that  they,  through  their  legislature,  may  there- 
fore now  exercise  all  the  powers  which  previous  to  the  grant  could 
have  been  exercised  either  by  the  king  alone  or  by  him  in  conjunc- 
tion with  his  parliament,  snbject  only  to  those  restrictions  which 
have  been  imposed  by  the  constitution  of  this  state  or  of  the  United 
States. 

The  respondents  as  owners  of  land  bounded  on  a  harbor,  own 
only  to  high- water  mark.  It  is  true  they  have  a  right  to  construct 
wharves  upon  the  soil  below  that  line  if  they  conform  to  such  regu- 
lations as  the  state  shall  see  fit  to  impose  upon  them,  and  do  not 
obstruct  the  paramount  right  of  navigation.  From  their  land 
bounding  upon  the  shore  they  hold  the  exclusive  right  to  embark 
and  go  upon  the  sea,  for  the  reason  that  no  other  person  can  enter 
upon  their  land  for  embarcation  or  for  any  other  purpose,  without 
their  permission ;  but  every  person  has  the  superior  right  to  navi- 
gate the  waters  opposite  thereto  without  obstruction  from  any  struc- 
ture erected  by  them. 

The  duty  of  protecting  this  dominant  right  rests  upon  the  legis- 
lature ;  and  they  are  to  determine  for  themselves  by  what  methods 
and  instrumentalities  they  will  discharge  it.  It  is  plain  that  they 
themselves  cannot  descend  to  the  making  of  frequent  examinations 
into  the  situation  of  each  riparian  proprietor  upon  our  extended  coast. 
There  is  no  bar  in  reason,  and  none  in  the  constitution,  to  the  vest- 
ing in  commissioners  appointed  by  themselves  the  power  to  restrain 
such  proprietors  from  extending  structures  into  navigable  waters ; 
they  part  with  no  legislative  power ;  they  enact  the  law  ;  the  com- 
missioners, by  the  aid  of  the  courts,  enforce  it.  Besides,  this  mode 
of  performing  the  service  which  the  legislature  owes  to  the  com- 
merce of  the  world,  has  so  often  received  both  legislative  and  judi- 
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cial  sanction  in  other  jurisdictions  that  it  is  now  quite  too  late  to 
challenge  it. 

The  enactment  of  the  law  is  in  no  sense  an  exercise  of  the  right 
of  eminent  domain ;  it  is  not  that  taking  of  private  property  for 
public  use  for  which  compensation  is  to  be  made.  The  public  do 
not  propose  in  any  manner  to  appropriate  or  use  any  right  of  the 
respondents  in  the  soil  of  the  shore,  but  only  to  guard  against  any 
invasion  by  them  of  the  paramount  right  of  the  public  to  navigate 
the  waters  over  it ;  to  enforce  against  them  the  maxim  sic  utere 
tuo  ut  alienum  non  Icedas.  It  is  only  the  exercise  of  the  police  or 
supervisory  power  vested  in  the  legislature ;  the  power  to  enact 
such  laws  as  they  deem  reasonable  and  necessary  for  the  regulation 
of  the  use  by  riparian  proprietors  of  their  qualified  right  to  the  soil 
of  the  shore.  Indeed,  no  individual  is  the  absolute  owner  of  any 
land  in  so  high  t  sense  as  that  he  can  set  the  legislature  at  defiance 
as  to  the  use  he  may  make  of  it ;  as  part  of  the  price  to  be  paid  for 
the  privilege  of  living  under  law  he  subjects  himself  to  certain  re- 
strictions for  the  public  good  ;  to  limitations  upon  the  profitable  use 
of  his  property  for  the  promotion  of  the  general  welfare.  The  pro- 
hibitions against  wooden  buildings,  power  magazines  and  slaughter- 
houses in  cities  are  common  instances  of  this. 

The  shore  line  is  singular,  broken  by  alternate  indentations  and 
projections,  and  the  deep-water  channel  is  at  every  possible  angle 
with,  and  at  varying  distances  from  it.  The  unrestrained  desire 
of  proprietors  to  build  first  and  farthest  leads  them  to  invade  and 
'  obstruct  the  channel.  Hence  the  occasion  for  legislative  interfer- 
ence for  the  preservation  of  the  acknowledged  right  of  all  vessels 
to  access  to  all  wharves.  Neither  in  its  provisions  nor  in  its  mode 
of  execution  is  the  act  in  violation  of  any  of  the  fundamental 
principles  of  the  social  compact ;  on  the  contrary  its  effect  is  greatly 
for  the  wealth  and  peace  of  the  public.  The  manner  of  its  enforce- 
ment is  open  and  fair.  The  respondents  first  advised  the  commis- 
sioners specifically  of  their  plans  ;  this  opened  the  door  for  a 
hearing ;  after  hearing  and  consideration  the  latter  advised  them 
that  the  proposed  structure  would  obstruct  the  public  right  of 
navigation.  Here  was  a  day  in  court ;  a  day  before  a  tribunal 
presumably  impartial  and  specially  qualified  to  determine  the 
precise  matter  intrusted  to  them. 

Nor  does  the  law  become  partial  and  individual  in  its  scope  and 
operation,  for  the  reason  that  the  commissioners  are  clothed  with 
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power  to  limit  the  extent  to  which  any  proprietor  may  reach  out 
from  his  shore  line  towards  or  into  navigable  waters,  and  that  it 
therefore  will  result  that  A.,  B.  and  C.  will  be  permitted  to  build 
wharves  of  different  lengths.  The  location  of  the  land  of  each, 
the  configuration  of  his  shore-line,  the  relative  position  of  the 
channel,  and  the  outline  of  the  whole  harbor,  as  it  bears  upon  his 
particular  case,  and  all  to  be  taken  into  consideration  and  weighed 
by  the  commissioners ;  they  are  to  'determine  the  largest  measure 
of  use  of  his  right  to  the  shore  which  each  can  enjoy  consistently 
with  the  greatest  benefit  to  the  public.  And  this  general  rule  is  to 
be  applied  alike  to  the  respondents  and  all  other  owners ;  each  is 
to  surrender  precisely  what  is  necessary  to  prevent  his  wharf  from 
being  an  obstruction.  Therefore,  so  far  as  the  law  and  the  reason 
of  its  being  are  concerned,  the  surrender  by  each  is  precisely  the 
same. 

We  are  to  take  notice  that  the  wharves  in  New  Haven  harbor 
have  now  become  numerous  and  valuable  ;  that  the  effort  to  extend 
them  has  invited  public  attention  and  legislative  interference ;  that 
the  act  in  question  is  an  exception  to  the  ordinary  rule  by  which 
laws  operate  only  after  the  adjournment  of  the  legislature  enacting 
them,  and  is  made  to  take  effect  upon  its  passage.  From  these 
facts  we  are  to  infer  that,  so  far  forth  as  its  protecting  power  is 
concerned,  it  was  intended  for  immediate  effect;  and  this  is  the 
interpretation  to  be  put  upon  it.  We  regard  the  establishment  of 
a  harbor  line  as  a  matter  quite  apart  from  the  duty  of  the  commis- 
sioners to  take  the  harbor  at  once  into  their  keeping.  The  exist- 
ence of  such  a  line  spanning  the  whole  harbor  is  not  at  all 
necessary  to  the  exercise  of  their  restraining  power  over  a  structure 
immediately  to  be  built. 

The  high-and  low-water  lines,  and  the  course  of  the  channel 
being  known,  they  have  all  necessary  data  for  action  in  reference 
to  each  case  as  it  arises. 

But  if  in  their  opinion  the  public  right  of  navigation  could  be 
more  perfectly  protected,  and  the  conflicting  claims  of  proprietors 
more  satisfactorily  adjusted  by  the  immediate  establishment  of  a 
line  for  the  whole  harbor,  in  advance  of  any  intention  to  build 
wharves,  they  are  authorized  to  advise  the  legislature  as  to  the 
course  which  in  their  judgment  such  a  line  should  follow  ;  but  it  is 
obvious  that  its  highest  usefulness  could  only  be  secured  by  the 
immediate  exercise  of  the  power  to  hold  all  proprietors  in  check 
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until  there  is  opportunity  for  legislative  action.  So  far  as  the 
erection  of  any  proposed  wharf  is  concerned,  they  must  act  at  once, 
80  far  as  this  general  line  is  concerned  they  may  act  at  once  or 
never. 

By  section  1,  title  22,  page  551,  of  the  Revision  of  1875,  it  is 
enacted  as  follows:  "all  public  laws,  not  contained  in  the  fore- 
going titles,  except  acts  of  incorporation,  confirming  acts,  acts 
which  though  public  in  form  are  of  a  private  nature,  and  all  public 
laws  except  such  as  by  particular  provision  and  this  title  are  con- 
tinued in  force,  are  repealed.'* 

The  respondents  urge  that  the  act  in  question  is  public,  both  in 
form  and  nature,  and  therefore  is  not  saved  by  any  of  the  foregoing 
exceptions. 

After  the  close  of  each  session  of  the  legislature  the  secretary 
of  the  state  has  given  notice  to  the  public  of  the  acts  passed  by 
publishing  a  part  of  them  in  one  pamphlet  as  "public  acts;"  and 
a  part  in  another  pamphlet  as  "private  acts  and  resolutions."  The 
act  before  us,  passed  in  1872,  was  published  in  the  pamphlet  of 
private  acts  and  resolutions  for  that  year.  This  classification,  it  is 
true,  was  that  of  the  secretary  and  not  of  the  legislature ;  but 
there  the  public  found  it,  and  overlooking  the  distinctions  between 
public  in  form  but  of  a  private  nature,  and  acts  public  in  form  but 
of  a  special  nature,  came  to  regard  and  speak  of  this  as  private ; 
and  presumably  the  legislature  of  1875,  the  members  of  which 
were  of  this  public,  intended  to  include  it  in,  and  save  it  under 
the  description  of  "acts  which  though  public  in  form  are  of  a 
private  nature."  Indeed  the  same  legislature,  in  section  19,  page 
438,  of  the  Revision  of  1875,  provided  that  "the  private  or  special 
acts  of  this  state  shall  be  legal  evidence,  and  the  courts  shall  take 
judicial  notice  of  them;"  seeming  to  use  the  terms  "private" 
and  "special"  as  having  the  same  general  signification. 

The  legislature  of  1869  had  passed  an  act  entitled  "An  act  to 
prevent  and  remove  nuisances  and  obstructions  from  the  channel 
of  Mill  River."  This  channel  is  a  part  of  the  harbor  of  New 
Haven,  and  the  act  is  essentially  of  the  same  nature  as  the  one  in 
question;  but  the  same  secretary  saw  fit  to  publish  it  in  the 
pamphlet  of  public  acts  for  that  year,  and  there  the  public  found 
it,  and  still  disregarding  distinctions,  had  come  to  regard  this  as  a 
public  act.  But  the  legislature  of  1875,  declares  that  though 
public  in  form  it  is  either  local  or  private  in  its  nature,  and  in  the 
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sixth  section,  protects  it  by  special  mention  from  any  asseveration 
even  that  the  general  words,  "all  public  laws,"  in  the  first  section 
had  repealed  it.  The  act  in  question,  that  of  1872,  never  having 
been  printed  with  the  public  acts,  and  always  having  been  regarded 
as  private  in  nature,  stood  in  no  need  of  such  mention  for  its  pro- 
tection. The  legislature  recognising  the  fact  that  the  general 
understanding  as  to  what  laws  are  public  and  what  are  private,  is 
mainly  the  result  of  the  official  declarations  made  by  the  secretary 
from  year  to  year,  adapted  certain  expressions  both  in  the  first  and 
in  the  sixth  sections  to  this  popular  idea. 

We  think  that  the  act  in  question  has  not  been  repealed. 

We  advise  the  Superior  Court  to  grant  the  injunction. 


Supreme  Court  of  Indiana, 

SAMUEL  C.  TAYLOR,  Adm.,  c.  J.  H.  FICKAS. 

The  owner  of  land  on  which  there  is  a  watercourse  has  a  right  to  receive  the 
water  in  its  nataral  channel,  and  to  use  it  while  passing  over  his  land,  but  he  is 
required  to  return  it  to  its  channel  when  it  leaves  his  land. 

The  owner  of  land  is  the  absolute  owner  of  all  water  that  lies  on  the  surface  of 
it  from  rain-fall  or  the  overflow  of  contiguous  streams.  And  as  such  owner,  he 
may  fill  up  his  land  so  as  to  prevent  its  being  so  overflowed. 

An  owner  of  land  which  was  liable  to  be  overflowed  at  certain  times  of  the  year 
by  the  rise  of  the  Ohio  river,  planted  a  thick  row  of  trees  along  the  boundary 
between  his  land  and  that  next  adjoining.  The  effect  of  this  was  to  arrest  the 
drift-wood,  and  in  times  of  overflow  to  back  up  the  water  on  the  adjoining  land  : 
Held,  that  the  adjoining  owner  had  no  cause  of  action. 

Error  to  Vanderburg  Superior  Court. 

This  was  an  action  by  plaintifi*  as  administrator  of  Martha  E. 
Taylor,  who  was  in  her  lifetime  the  owner  of  a  quarter  section  of 
land  near  the  Ohio  river. 

The  plaintiff  averred  in  his  declaration  that  during  the  year 
1862,  the  defendant  became  the  owner  and  entered  into  the  pos- 
session of  a  strip  ofi*  of  said  land,  which  lies  in  strips,  each  half 
a  mile  in  length,  running  north  and  south,  and  are  situated  near 
the  Ohio  river,  and  are  a  part  of  the  overflowed  bottom  lands  lying 
near  said  river ;  that  from  time  immemorial  a  large  extent  of  the 
land  has  been  and  still  is  liable  to  be  overflowed  with  water  from 
said  river,  after  excessive  rains  in  the  valley  of  said  river.  That 
during  such  times  the  water  from  said  river  flows  over  said  tracts  of 
land  with  a  rapid  current,  the  general  current  running  from  east 
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to  Avest,  first  over  lands  of  decedent  and  then  of  defendant.  That 
the  Avater  varies  from  two  to  ten  feet  in  depth,  and  that  the  water 
(which  is  in  fact  a  part  of  said  river)  has  run  in  that  manner 
during  times  of  overflow  from  time  immemorial ;  and  that  the  same 
wouhl  have  continued  to  flow  but  for  the  wrongful  acts  of 
defendant.  Thr.t  during  such  times  drift-wood  has  floated  in  said 
current  over  the  lands  in  question  without  injury,  and  would  have 
continued  so  to  float  but  for  the  wrongful  acts  of  defendant. 

That  said  lands  were  in  a  state  of  cultivation  and  were  worth 
$100  per  acre.  That  the  defendant,  to  protect  his  land  from  drift- 
wood, in  the  year  1864,  wrongfully  and  unlawfully  planted  anil  has 
since  continued  and  maintained  a  row  of  trees  on  his  said  lanfl,  on 
the  line  dividing  said  tracts  of  land,  in  a  continuous  row  or  line  for 
a  distance  of  half  a  mile,  such  trees  being  planted  only  two  feet 
apart  the  whole  length  of  said  line. 

That  at  the  time  decedent  purchased  said  land  the  said  trees  had 
but  recently  been  planted,  and  were  of  small  size,  and  were  not 
sufiicient  to  form  the  obstruction  hereafter  complained  of.  That 
said  trees  have  been  unlawfully  maintained  from  the  year  1867  to 
the  year  1874,  having  grown  to  a  sufiicient  size  and  strength, 
prevent  the  drift-wood  from  floating  in  said  current  during  times  of 
high- water ;  and  during  all  these  eight  years,  the  drift-wood  which 
would  have  floated  over  and  away  from  said  decedent's  land,  and 
from  defendant's  land,  lodged  upon  and  against  the  said  trees  and 
upon  said  decedent's  land  in  large  quantities,  so  that  a  dam  has 
been  and  was  formed  against  said  trees  and  upon  decedent's  land, 
by  means  whereof  a  large  area  of  said  land,  to  wdt,  five  acres  became 
covered  with  said  drift-wood,  to  the  depth  of  from  two  to  ten  feet, 
and  which  remains  covered,  by  reason  whereof  the  said  lands 
become  and  were  worthless  and  of  no  value ;  by  means  whereof, 
the  said  decedent  sustained  damages  to  the  amount  of  $2000,  for 
which  he  demands  judgment  or  proper  relief,  &c.,  &c. 

To  this  complaint,  the  appellee  demurred,  and  the  demurrer  was 
sustained. 

The  opinion  of  the  court  \^as  delivered  by 

BiDDLE,  J. — If  this  complaint  was  brought  solely  in  the  right 
of  an  administrator  the  action  would  not  lie.  An  administrator 
cannot  sue  for  an  injury  to  the  freehold.  Emmerson  v.  Emmerson^ 
1  Vent.  187 ;  HUl  v.  Penny,  17  Me.  409 ;  Toller  on  Ex.,  §  159. 
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By  the  common  law  lands  went  to  the  heir,  not  to  the  adminis- 
trator :  1  Blackst.  201.  In  the  state  of  Indiana,  the  administra- 
tor has  no  right  to  the  lands  which  descend  to  the  heir,  except  upon 
the  contingency  that  the  personal  estate  is  insufficient  to  pay  the 
debts  against  the  deceased,  or  in  the  absence  of  heirs  or  devisees. 
2  R.  S.  (1876)  519;  sec.  75,  p.  535,  sec.  110.  And  this  is  the 
general  American  doctrine.  The  appellant  cannot  maintain  the 
case  as  an  administrator,  but  in  the  body  of  the  complaint  he  avers 
that  he  is  the  sole  heir  of  the  decedent,  and  that  the  lands  had 
descended  to  him.     As  an  heir  he  may  bring  this  action. 

The  property  in  water  that  passes  through  a  watercourse 
which  has  a  bed,  channel  and  banks,  where  it  usually  flows,  is  a 
mere  usufruct  interest,  continuing  only  while  the  water  is  passing 
over  the  lands  of  the  owner. 

lie  has  the  right  to  receive  it  where  the  watercourse  in  its  natural 
channel  enters  his  land,  and  to  use  it  while  it  is  passing  over  his 
land ;  but  he  is  required  to  return  it  to  its  channel  when  it  leaves 
his  land:  Bouvier*s  Diet. ;  Angell  on  Watercourses,  sees.  94,  135. 

The  property  in  the  lost  water  that  percolates  the  soil  through 
the  surface  of  the  earth  in  hidden  recesses,  without  a  known  chan- 
nel or  cause,  and  property  in  the  wild  water  that  lies  upon  the 
surface  of  the  earth  or  temporarily  flows  over  it,  as  the  natural  or 
artificial  elevations  or  depressions  may  guide  or  invite  it,  but  with- 
out a  channel,  and  which  may  be  caused  by  the  falling  of  rains  or 
the  melting  of  snow  or  ice,  or  the  rising  of  contiguous  streams  or 
rivers,  falls  within  the  maxim  that  a  man's  land  extends  to  the 
centre  of  the  earth  below  the  surface,  and  to  the  skies  above,  and 
is  absolute  in  the  owner  of  the  land  ats  being  part  of  the  land 
itself  Angell  on  Watercourses,  sec.  108 ;  The  N.  A.  ^  Salem 
Railroad  Co.  v.  Peterson^  14  Ind.  112,  and  The  City  of  Ghreen- 
castle,  23*Id.  186. 

In  the  complaint  before  us  there  is  no  averment  of  any  water- 
course, except  indeed,  by  way  of  parenthesis,  that  the  place  during 
floods  is  a  part  of  the  Ohio  river ;  but  the  facts  averred  show  clearly 
that  it  was  not  upon  the  bed  of  the  river,  nor  within  its  channel, 
nor  between  its  banks ;  in  short,  that  it  is  no  part  of  a  watercourse, 
but  that  the  flow  is  over  the  entire  surface  of  the  land,  is  occasioned 
by  temporary  causes,  and  is  not  usually  there.  The  rights  of  the 
appellee  are  therefore,  such  as  a  proprietor  may  have  in  surface- 
water,  which,  as  we  have  seen,  is  a  part  of  his  land ;  and  the  injuries 
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or  inconveniences  which  the  appellant  is  alleged  to  have  suffered, 
are  such  as  arise  from  the  changes,  accidents  and  vicissitudes  of 
natural  causes.  These  rights  and  liabilities  are  so  well  defined  by 
BiGELOW,  C.  J.,  in  the  case  of  Gammon  v.  Hargadetiy  10  Allen 
196,  that  we  adopt  the  definition  as  our  own. 

"  The  right  of  an  owner  of  land  to  occupy  and  improve  it  in  such 
manner  and  for  such  purposes  as  he  may  see  fit,  either  by  changing 
the  surface  or  the  erection  of  buildings  or  other  structures  thereon, 
is  not  restricted  or  modified  by  the  fact  that  his  own  land  is  so 
situated,  with  reference  to  that  of  adjoining  owners,  that  an  altera- 
tion in  the  mode  of  its  improvement  or  occupation  in  any  portion 
of  it  will  cause  water,  which  may  accumulate  thereon  by  rains  and 
snows  falling  upon  its  surface  or  flowing  on  to  it  over  the  surface 
of  adjacent  lots,  either  to  stand  in  unusual  quantities  on  other  adja- 
cent lots,  or  pass  into  or  over  the  same  in  greater  quantities  or  in 
other  directions  than  they  were  accustomed  to  flow.*' 

Again,  from  the  same  case : 

"  The  obstruction  of  surface-water,  or  an  alteration  in  the  flow 
of  it,  affords  no  cause  of  action,  in  behalf  of  a  person  who  may  suf- 
fer loss  or  detriment  therefrom,  against  one  who  does  no  act  incon- 
sistent with  the  due  exercise  of  dominion  over  his  own  soil.'*  See 
rules  in  11  Am.  Law  Register,  by  Mr.  Justice  Redfield. 

In  delivering  the  opinion  in  the  case  of  Croodale  v.  TtUtle^  29 
N.  Y.  459,  Denio,  C.  J.,  said :  "  And  in  respect  to  the  running 
off  of  surface-water  caused  by  rain  or  snow,  I  know  of  no  principle 
which  will  prevent  the  owner  of  land  from  filling  4jip  the  wet  or 
marshy  places  on  his  own  soil  for  its  amelioration  and  his  own 
advantage  because  his  neighbor's  land  is  incommoded  by  it.  Such 
a  doctrine  would  militate  against  the  well-settled  rule  that  the 
owner  of  land  nas  dominion  over  the  whole  space  above  and  below 
the  surface.** 

The  maxim  "  that  every  one  must  so  enjoy  his  property  as  not  to. 
injure  the  property  of  another,**  so  earnestly  insisted  upon  by  the 
appellee,  means  no  more  than  that  every  one  must  so  enjoy  his 
property  according  to  his  legal  right  as  not  to  injure  the  legal  rights 
of  another.  It  is  sometimes  impossible  for  the  owner  to  use  his 
property  within  his  legal  right,  without  in  some  slight  degree,  at 
least,  injuring  the  property  of  another.  Such  a  case  is  not  within 
the  maxim,  provided  it  does  not  injure  a  legal  right  in  the  property 
of  another.     In  the  case  of  Palmer  v.  Mulligan,  3  Caines  307, 
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Thompson,  J.,  properly  said ;  "  The  elements  being  for  general 
and  public  use,  and  the  benefit  appropriated  to  individuals  by  occu- 
pancy, this  occupancy  must  be  negotiated  and  guarded  with  a 
view  to  individual  rights  of  all  who  have  an  interest  in  their  enjoy- 
ment ;  and  the  maxim  sic  utere  tuum  ut  alienum  non  Icedas  must 
be  taken  and  construed  with  an  eye  to  the  natural  rights  of  all ; 
and  although  some  conflict  may  be  produced  in  such  uses  and  enjoy- 
ments, it  is  not  considered  in  the  judgment  of  the  law  an  impairment 
of  the  right.  In  case  of  Chatfield  v.  Wilson^  28  Vermont  49,  it  is 
said,  "  The  maxim  sic  utere,  &c.,  applies  only  to  cases  where  the 
act  complained  of  violates  some  legal  right  of  the  party ;  and  it 
may  be  laid  down  as  a  position  not  to  be  controverted  that  an  act 
legal  in  itself  violating  no  right,  cannot  be  made  actionable  on  the 
ground  of  the  motive  which  induced  it." 

It  18  plain  that  the  facts  averred  in  the  complaint  we  are  con- 
sidering do  not  fill  the  law  as  expressed  above. 

The  doctrine  contended  for  by  the  appellant  applied  to  the  vast 
alluvial  regions — ^so  generally  level  and  subject  to  occasional  inun- 
dations— bordering  upon  the  Ohio  river,  and  lying  along  large 
rivers  and  streams  of  this  state,  would  very  much  embarrass  agri- 
culture and  general  improvement  by  preventing  proprietors  of  lands 
from  securing  their  fences  by  planting  trees,  or  by  other  permanent 
methods,  and  in  some  instances  perhaps  render  large  portions  of 
our  richest  soil  useless.  While  the  owners  of  lands  may  not  obstruct 
watercourses  to  the  injury  of  others,  they  must  be  permitted  to 
fence  and  cultivate  these  fields,  and  improve  their  lands  in  the  way 
which  best  subserves  their  interests,  without  being  responsible  for 
the  accidents  of  floods  or  the  shifting  of  surface-water  occasioned 
thereby,  although  sometimes  slight  and  temporary  injuries  may 
result  therefrom  to  adjoining  owners.  These  are  accidents  which 
must  be  borne  alike  by  all. 

We  think  the  law  has  wisely  discriminated  between  the  rules 
which  apply  to  watercourses  and  those  which  apply  to  surface* 
waters.  See  the  following  authorities:  Shields  v.  Amdtj  3 
Greene  234 ;  Bates  v.  South,  100  Mass.  181 ;  Gooaale  v.  TuUle, 
29  N.  Y.  459 ;  Buffum  v.  ffarris,  5  R.  I.  243 ;  Beard  v.  Mur- 
phy, 37  Vt.  99;  Sweet  v.  Outts,  50  N.  H.  439;  Rawston  v. 
Taylor,  11  Har.  &  G.  369 ;  Hoyt  v.  City  of  Hudson,  27  Wis. 
656  ;  Barnes  v  Sahron,  10  Nev.  217. 

The  court  did  not  err  in  sustaining  the  demurrer  to  the  com- 
plaint, and  Judgment  is  affirmed. 
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RECENT    ENQLI8H    DECISIONS. 

High  Court  of  Justice  of  England;   Queen's  Bench  Division. 
THACKER  r.  HARDY. 

The  defendant  employed  the  plaintiff,  a  stockbroker,  to  speculate  for  him  on  the 
stock  exchange,  knowing  that  for  the  purpose  of  carrying  out  his  transactions  the 
plaintiff  would  have  to  enter  into  contracts  to  buy  or  sell  stocks  and  shares,  and, 
in  order  to  protect  himself  and  the  defendant,  would  have  to  enter  into  oiher  con- 
tracts to  buy  or  sell  respectively.  The  plaintiff  knew  that  the  defendant  ncrer 
expected  or  intended  to  accept  actual  delivery  of  the  stocks  and  shares  which  tho 
plaintiff  might  buy  for  him,  nor  actually  to  deliver  the  stocks  and  shares  that  the 
plaintiff  might  sell  for  him.  The  defendant,  nevertheless,  knew  that  he  incurred 
the  risk  of  having  to  accept  or  deliver ;  but  was  content  to  run  that  ri>k  in  the 
expectation  and  hope  that  the  plaintiff  would  arrange  so  as  to  make  nothing  bat 
**  differences'*  payable  to  or  by  him  ;  and  unless  that  arrangement  was  made  the 
defendant  was,  to  the  knowledge  of  the  plaintiff,  wholly  unable  to  pay  for  or 
deliver  the  stocks  and  shares  bought  or  sold. 

In  an  action  by  the  plaintiff  against  the  defendant  for  commission  and  indem- 
nity against  the  liabilities  incurred  by  the  plaintiff  on  the  stock  exchange,  with  the 
authority  and  for  the  benefit  of  the  defendant,  the  defendant  pleaded  that  the  claim 
was  founded  on  gaming  and  wagering  transactions,  illegal  at  common  law  and 
under  8  &  9  Vict.  c.  109,  s.  18.  Held,  that  the  plaintiff  was  entitled  to  recover 
both  tho  commission  and  indemnity  claimed. 

Grizewood  v.  Blane,  1 1  C.  B.  53Q,  discussed. 

This  was  an  appeal  from  a  judgment  of  Lindley,  J.,  at  a  trial 
without  a  jury,  and  raised  the  question  of  the  right  of  a  stock- 
broker to  recover  from  his  employer,  commission  and  money  paid 
for  differences  arising  in  transactions  on  the  stock  exchange,  in 
which,  to  the  knowledge  of  tho  broker,  no  actual  transfer  of  stock 
was  intended  to  be  made. 

The  plaintiff  was  a  stockbroker,  and  the  defendant  a  gentleman 
possessed  of  about  20,000?.  At  the  time  of  the  transactions,  out 
of  which  the  present  action  arose,  the  defendant  shared  the  plain- 
tiff's oflSces,  and  employed  his  capital  in  gambling  transactions,  in 
which  the  plaintiff  acted  for  him  as  broker,  employing  a  jobber  in 
the  usual  way.  The  action  was  for  a  sum  of  18,414?.  17«.  6rf., 
due  from  the  defendant  to  the  plaintiff,  on  account  of  a  long  series 
of  sales  of  stocks  and  shares,  and  of  carrying  over  and  closing 
various  contracts  and  sales,  and  for  commission  on  the  several 
transactions.  The  main  defence  set  up  by  the  defendant  was  that 
the  contracts  in  respect  of  which  the  plaintiff  claimed  were  made 
by  way  of  wagering,  and  were  therefore  void  and  illegal. 

The  judge  gave  judgment  for  the  plaintiff  for  the  full  amount 
claimed,  with  costs^  whereupon  defendant  appealed. 


Digitized  by 


Google 


THACKER  r.  HARDY.  255 

Mackenzie^  for  defendant. 
Mcltityre,  Q.  C,  and  Payne^  for  plaintiff,  were  not  called  upon. 

Bramwell,  L.  J. — I  am  of  opinion  that  this  judgment  must  be 
affirmed.  The  question  is  not  what  was  the  bargain  between  the 
jobber  in  the  house  and  the  defendant  (the  principal),  through  the 
intervention  of  a  broker,  but  between  the  broker  and  the  principal. 
It  was  admitted  that  these  bargains  are  what  they  purport  to  be, 
bargains  which  gave  the  jobber  a  right  to  call  upon  the  broker  or 
principal  to  take  the  stock,  and  the  broker  a  right  to  call  upon  the 
jobber  to  deliver,  there  was  nothing  *in  the  dealing  between 
the  jobber  and  the  broker,  on  behalf  of  the  principal,  by  which  the 
jobber  could  tell  whether  the  transaction  was  one  for  an  investment 
for  the  principal  or  for  a  speculation ;  and  accordingly,  Mr.  Mae- 
kemie  does  not  rely  on  the  bargain  between  the  broker  and  the 
jobber  being  a  gambling  or  wagering  transaction.  If  the  fact  had 
been,  as  it  was  supposed  erroneously  in  Grizewood  v.  Blane^ 
(perhaps  rightly  enough  on  the  evidence  as  it  was  understood), 
the  judgment  in  that  case  would  be  quite  right,  but  it  was  not  so ; 
all  these  bargains  between  the  man  in  the  house  and  the  broker 
are  real  bargains,  and  mean  what  they  say,  though,  very  probably, 
when  the  time  comes  for  their  fulfilment  another  bargain  may  be 
made  in  lieu  of  the  original  one.  Mr.  3fackenzie  admits  this,  but 
puts  a  new  matter  before  us.  He  says,  assuming  it  to  be  true  that 
the  jobber  or  dealer  in  the  house  could  enforce  an  exact  perform- 
ance of  the  contracts,  yet  that  the  bargain  between  the  plaintiff, 
who  is  suing,  and  who  was  the  broker  and  not  the  jobber,  and  the 
defendant,  was  that,  "though  you,  the  broker,  are  to  buy  for  me  or 
sell  for  me,  I  am  never  to  pay  for  the  article  bought,  or  take  or 
deliver  it  and  receive  or  pay  the  price  accordingly,  but  you  are, 
when  the  time  arrives  for  my  taking  or  paying  the  price,  or  deliver- 
ing or  receiving  the  article,  to  make  another  bargain  with  some  one 
else  or  somehow,  or  in  some  way  arrange  so  that  I  shall  be  enabled 
to  set  the  one  transaction  off  against  the  other,  and  neither  have  to 
deliver  nor  receive  actual  stock  or  the  price  of  it.** 

I  am  not  sure  whether  that  was  the  bargain  between  the  princi- 
pal and  broker ;  but  most  certainly  it  is  not  the  bargain  if  you  take 
an  isolated  case. 

If  I  went  to  a  broker  and  said,  "I  wish  you  would  sell  for  me 
10,000  consuls  for  the  next  account,"  and  he  did  so,  I  clearly  am 
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of  opinion  that  I  should  have  no  right  to  go  to  him  afterwards  and 
say,  in  the  sense  of  his  being  bound  to  do  it,  "you  must  rebuy 
them  for  me;  for  he  could  say,  "I  am  not  bound  to  do  so/* 
Whether  such  an  obligation  or  duty  arises  on  the  part  of  the 
broker  in  cases  where  there  has  been  a  continual  mode  of  so  trans- 
acting business  may  be  more  doubtful.  If  it  could  be  proved  that 
the  principal  had  said,  "I  cannot  take  these  things  in  reality,  and 
so  you  must  resell  them,"  and  the  broker  had  said,  "  of  course,'*  or  if 
he  had  used  an  expression  to  the  effect  that  he  would  rather  not  do 
it,  but  had  done  it,  it  might  be  that  a  jury  would  find  that  the 
understanding  between  the  parties  was  not  that  that  state  of  things 
should  go  on  ad  infinitum^  but  that  there  was  at  least  this  arrange- 
ment between  the  broker  and  the  principal,  viz. :  that  every  trans- 
action for  one  account  should  be  disposed  of,  quoad  that  account, 
by  a  transaction  in  a  contrary  sense,  so  that  only  the  difference 
between  the  two  should  be  paid.  It  is  possible  that  one  might  con- 
clude, under  such  circumstances,  that  the  principal  would  have  a 
right  to  say,  "you  made  bargains  for  me  by  which  I  must  deliver; 
you  must  undo  those  bargains  by  selling,  so  that  I  receive ;  the 
result  will  be  that  you  can  set  off  the  two  transactions,  and  I  shall 
only  have  to  pay  you,  or  receive  from  you,  the  difference."  That, 
however,  is  subject  to  this  limitation,  that  the  broker  might  say, 
"I  am  not  bound  to  do  it ;  I  will  try  to  do  it  if  there  is  a  market" 
Whether  or  not  I  should  come  to  that  conclusion  in  the  present 
case  would  require  me  to  have  a  more  minute  knowledge  of  the 
facts  than  I  have ;  but  I  will  suppose,  in  favor  of  Mr.  Mackenzie 
that  that  was  the  bargain  between  the  two  parties,  and  that  the 
principal  would  have  a  right  to  say  to  the  broker,  "  The  transac- 
tion you  entered  into  is  for  a  purchase,  and  accordingly  I  am 
bound  to  receive  the  stock  and  pay  for  it ;  but  I  call  upon  you  by 
virtue  of  the  bargain  you  and  I  made  when  I  employed  you,  to 
sell  that  stock  for  me,  so  that,  instead  of  my  taking  and  paying  for 
it,  I  shall  only  have  to  take  or  pay  the  difference."  In  my  opinion 
there  is  nothing  in  that  transaction  within  the  Gaming  and  Wager- 
ing Act,  for  it  is  quite  clear  that  even  in  a  bargain  like  that  the 
principal  would  have  a  right  to  say,  "I  will  not  go  on  with  these 
speculations,  but  I  will  take  the  article  purchased  and  hold  it  as  an 
investment."  I  have  no  doubt  that  that  does  continually  happen, 
and  that  men  who  have  bought  with  the  hope  of  a  rise,  intending 
to  sell  again  (not  to  any  enormous  extent,  but  men  who  have  bought 
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for  specalative  purposes),  have  been  met  with  a  fall,  and  have  been 
so  disgusted  at  having  to  end  the  matter  by  reselling  or  continuing 
it  on  and  paving  continuations  or  backwardations,  as  the  case  might 
be,  that  they  have  under  such  circumstances  found  the  money  and 
taken  the  stock  and  paid  for  it ;  and  so  in  that  case  the  transaction 
comes  to  this,  that  the  principal  has  a  right  to  say,  "  Well,  I  will 
take  the  stock  I  have  bought  (if  it  was  a  purchaea),  or  deliver  the 
stock  I  have  sold,"  (if  it  was  a  sale) ;  or  a  right  to  say,  "  You 
must  try  to  end  the  transaction  by  buying  or  selling  again."  I 
gay  ^'try,"  for  the  broker  might  be  unable  to  do  so,  and  all  he 
would  be  bound  to  do  would  be  to  endedvor  to  buy  or  sell  again. 
What  is  there  illegal  in  that  ?  I  employ  you  to  buy  with  a  right 
to  call  on  you  to  sell  if  it  does  not  suit  me  to  take  the  article ; 
what  gambling  or  wagering  is  there  between  a  broker  or  jobber  in 
that  case  ?  Absolutely  none.  The  broker  can  say  it  does  not  mat- 
ter to  me  if  the  thing  goes  up  or  down ;  but  in  a  case  of  wagering 
as  to  the  price  of  stock  it  does  matter  to  him.  In  Ghnzewood  v. 
Blane^  it  mattered  to  both  parties  if  the  thing  went  up  or  down, 
but  in  the  case  I  put  that  is  not  so,  and  there  is  no  wager  or 
gaming  at  all.  The  gamester  in  heart  would  be  the  principal,  but 
the  broker  would  not  be  wagering  or  gaming  at  all. 

I  am  of  opinion,  therefore,  even  if  everything  were  found  in 
Mr.  Mackenzie  s  favor,  which  he  has  suggested  should  be  found, 
that  this  case  would  not  be  within  the  Gaming  and  Wagering  Act. 
I  will  noty  under  the  circumstances,  say  anything  more  about 
Orizewood  v.  Blane,  The  difference  is  that  there  the  question 
was  not  between  the  broker  and  the  principal,  but  between  two 
principals — a  jobber  in  the  house,  and  a  principal  out  of  the  house 
— and  the  case  has  no  bearing  on  the  present  one. 

Now,  as  to  time  bargains.  Mr.  Justice  Lindlby  has  shown  what 
he  understood  to  be  a  time  bargain  and  an  invalid  one.  A  time 
bargain,  merely  because  it  is  one,  is  not  invalid.  If  a  man  were 
to  undertake  to  sell  me  a  crop  of  apples  for  next  year,  that  is  not 
invalid.  But  when,  by  a  time  bargain,  you  understand  something 
different  in  reality  from  what  it  purports  to  be,  and  that,  whereas 
it  purports  to  be  an  agreement  to  deliver  and  sell  an  article  on  a 
particular  day,  it  is  really  no  such  agreement,  but  is  an  agreement 
to  pay  what  shall  be  the  difference  between  the  price  when  the 
bargain  was  made  and  the  price  at  the  future  time  they  name ;  such 
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an  arrangement  is  something  in  the  nature  of  a  wager  or  gaming 
on  the  question  of  what  would  be  the  price. 

On  these  grounds  I  am  of  opinion  that  this  judj^ment  must  be 
afiSrmed. 

It  may  be  a  shocking  thing  that  there  should  be  gaming  on  the 
stock  exchange,  but  that  is  not  the  question  we  have  to  consider : 
and  I  am  not  sure  that  some  place  where  people  could  speculate, 
and  buy  and  sell,  not  with  a  view  so  much  to  making  an  investment 
as  to  making  a  profit,  is  not  for  the  public  benefit,  for  it  is  a  cer- 
tainty that  by  it  markets  can  be  found  for  persons  who  are  so 
minded,  and  1  believe  that  we  are  indebted  to  it  for  a  great  many 
of  the  railways  and  useful  undertakings  that  we  now  have. 

Appeal  dismissed. 

Brett  and  Cotton,  L.JJ.,  delivered  concurring  opinions. 


'  Ever  since  the  days  of  Ilibbleirhite  y, 
McMorine^  it  has  generally  been  held 
that  a  contract  for  the  sale  and  future 
delivery  of  personal  property  is  not  void 
at  common  law,  merely  because  the 
seller  did  not  then  own  the  same,  pro- 
vided he  had  a  bona  fide  intention  of 
obtaining  it  by  purchase,  manufactui'O 
or  otherwise,  before  the  day  of  promised 
delivery.  See  Stant^  v.  Small,  3  Sandf. 
230  (1849)  ;  Cassard  v.  Hiwnwi,  1 
Bosw.  207  (1857);  Porter  v.  Viets,  1 
Diss.  177;  Logan  v.  Mimck,  81  111. 
415  (1877)  ;  Wolcolt  v.  Hmthy  78  111. 
433  (1875)  ;  Clarke  v.Foss,  7  Biss.  540 
(1878),  a  valuable  case  on  this  point. 

Nor  are  such  contracts  void  at  com- 
mon law  merely  because  it  is  therein 
made  optional  in  either  party  to  fulfil 
it  or  not  as  he  chooses.  If  a  seller  is 
willing  to  absolutely  bind  himself  to 
sell  and  deliver  at  a  certain  price, 'and 
allow  the  buyer  to  take  it  or  not  at  his 
option,  there  is  no  illegality  in  the  con- 
tract. Whether  it  would  be  binding 
without  some  other  consideration  than 
mch  a  promise  to  take  is  another  question. 
And  apparently  a  consideration  is  usually 


advanced  by  the  party  who  has  the  privi- 
lege by  the  contract.  But  aside  from  the 
question  of  consideration,  optional  con- 
tracts— in  which  one  may  be  bonnd  and 
the  other  not, — are  of  coarse  not  illegal 
at  common  law  ;  Giles  v.  Bradley^  2 
Johns.  Cas.  253  (1801)  ;  Disborough  v. 
iVci/wn,  3  Johns.  Cas.  81  (1802);  PtxUy 
T.  Doynton,  79  111.  351  (1875)  ;  Digeiaw 
v.  Benedict,  70  N.  Y.  202  (1877), 

Optional  contracts  are  sometimes  for- 
Jidden  by  statute.  Such  is  the  case  in 
Illinois  and  probably  elsewhere  :  Rev. 
Stat.  c.  38,  sect.  130.  But  optional 
contracts  in  which  the  only  option  re- 
served is,  on  what  particular  day^  within  a 
given  time,  the  seller  shall  deliver,  are 
not  contrary  to  the  statute  of  Illinois : 
Ptxley  V.  Boynton,  79  111.  851  ;  Gilbert 
v.  Gimgar,  10  Ch.  Leg.  News,  p.  340 
(1877). 

AH  optional  contracts,  therefore,  are 
not  per  se  illegal.  A  bargain  for  an 
option  may  be  legitimate  and  for  a 
proper  business  object.  But  as  such 
agreements  can  be  readily  prostituted 
to  the  worst  kind  of  gambling  venture!», 
their  character   may  be   weighed  by  a 


I  Our  readers  will  find  a  note  upon  the  same  subject,  ante,  p.  229,  the  two  hav. 
ing  been  simultaneously  prepared  without  knowledge  of  each  other. 

Ed.  a.  L.  B. 
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j«rj  in  coQsideriiig  whether  the  bar- 
gain was  a  mere  scheme  to  gamble 
apoa  the  chance  of  prices.  The  form 
of  the  Tentare,  aided  by  other  eridefice, 
may  clearly  indicate  a  purpose  to  wager 
upon  the  rise  or  fall  in  the  price  of  an 
article,  at  some  future  day,  and  not  to 
deal  in  the  article  as  men  usually  do  in 
that  business.  But  gambling  is  not  to 
be  confounded  with  honest  speculation. 
Therefore  it  was  held  in  Kirkputrick  v. 
BimMaU,  72  Penn.  St.  155  (1872),  that 
the  court  could  not  say  that  on  its  face, 
such  a  contract  as  the  following  was 
illegal : 

''  Not.  10th  1870.  In  consideration 
of  $1000,  we  agree  to  deliver  B.,  should 
lie  call  for  it,  during  the  first  six  months 
of  1871,  5000  barrels  of  oil.  If  said 
oil  is  called  for,  this  call  becomes  a  con- 
tract ;  ten  days'  notice  shall  be  given, 
and  B.  agrees  to  receive  and  pay  for  the 
same  cost  on  delivery,  at  10(  cents  n 
gallon. "  And  a  similar  view  was  taken 
of  an  optional  contract  for  gold,  in 
Bigelomv,  Benedict,! 0  If ,  Y.  204  (1877). 
See  also,  Barrjf  ▼.  Croski),  2  Johns,  k 
Hem.  2(1861). 

It  is  real  intention  of  the  parties, 
which  makes  such  contracts  valid  or  in- 
THlid,  and  it  has  been  thought  that  such 
unlawful  intention  must  have  been  niu- 
iMri/,  in  order  to  make  the  contract  void. 
A  secret  intention  of  one  party  not  to 
fulfil  his  contract  unknown  to  the  other 
would  not  have  that  eflfect :  Clarke  v. 
Fo$s,  7  Biss.  540  (1878).  And  the 
intention  of  the  parties  in  making  such 
contracts,  is  one  of  fact  for  the  jury, 
to  be  determined  if  need  be  by  extrinsic 
evidence  ;  and  the  admission  of  such 
evidence  does  not  violate  the  rule  that 
parol  evidence  is  not  admissible  to  con- 
tradict or  vary  a  written  agreement: 
Cassardr,  Hinman^  1  Bosw.  207  (1857). 
And  see  In  re  Morgan,  2  DeGex,  F.  & 
J.  634  ( 1 860) .  And  of  course  the  party 
himself,  if  a  witness,  may  be  asked  what 
his  real  intention  was  :  Yerkes  v.  Salo- 
mon^ 18  Hun  471  (1877). 


Selling  an  article  **  short,'*  is  not 
therefore,  ipso  f ado,  a  wager  and  illegal. 
It  may  be  evidence  of  a  wager,  but  there 
must  be  other  facts  to  characterise  the 
transaction,  and  to  show  that  the  actual 
intention  of  the  parties  was  to  wager 
merely  upon  the  prospective  price  :  Max- 
ton  V,  Gheen,  75  Penn.  St.  168  (1874)  ; 
Smith  V.  Bouvier,  70  Id.  325  (1872)  ; 
AppUmam  v.  Futher,  .34  Md.  540  (1871). 

These  optional  contracts  arc  often 
styled,  "  puts"  and  *•  calls."  A  «  put," 
in  commercial  language,  is  a  contract 
in  which  the  seller  retains  the  privilege 
of  delivering  or  not  delivering  the  sub- 
ject-matter of  the  sale  at  his  option ; 
and  a  "call  '*  is  one  which  in  the  buyer 
has  the  privilege  of  calling  or  not  call- 
ing for  it  at  the  time  named. 

The  law  in  regard  to  such  contracts 
was  carefully  examined  in  Chandler* t 
Case,  13  Am.  Law  Rep.  N.  S.  310 
( 1 874) .  There  Chandler  of  Chicago^ 
seeking,  to  make  a  corner  in  oats  for 
June  1872,  purchased  all  the  "cash 
oats,"  and  took  all  the  "options  "  offer- 
ed him  for  June  delivery,  his  object  be- 
ing to  put  all  the  oats  in  market,  and 
compel  those  who  had  sold  "options  " 
for  June  to  pay  his  price,  or  settle  with 
him  by  paying  the  difference  'between 
the  prices  he  paid  for  the  options,  and 
the  price  he  should  establish  in  June. 
He  purchased  about  2,500,000  bushels  for 
cash,  and  bought  June  options  lor  about 
3,000,000  more.  The  total  amount  of  oats 
in  Chicago  during  the  whole  month  of 
June  was  only  about  3,500,000  bushels. 
As  part  of  the  arrangement  for  creating  a 
corner,  Chandler  also  sold  what  are 
called  "  pute,"  or  privileges  of  deliver- 
ing him  oats  during  the  month  of  June, 
for  41  cents  a  bushel,  for  which  the 
other  party  paid  i  cent  a  bushel  for  the 
quantity  named  in  the  contract,  which 
read  thus :  "  Received  of  A.  B.  $50,  in 
consideration  of  which,  we  give  him 
the  privilege  of  delivering  to  us.  or  not, 
prior  to  3  o'clock  p.  M.  of  June  30th 
1872,  10,000  bushels  oats,  at  41  ccnu  a 
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bashel ;  and  if  deliTered,  we  agree  to 
receive  and  pay  for  the  same  at  the 
above  rate.*'  The  total  quantity  con- 
tracted for  by  these  **pats"  was  aboat 
8,700,000  bushels,  and  for  which  Chand- 
ler received  at  the  rate  of  }  cent  a  bushel, 
about  $18,500.  Before  the  last  day  of 
June,  oats  declined  about  26  cents  a 
bushel,  and  the  holders  of  the  puts 
claimed  of  Chandler  the  difference  be- 
tween the  market  price  of  the  oats  and 
41  cents  a  bushel,  which  Chandler  had 
agreed  to  pay,  or  about  $400,000. 
Chandler  failed  and  went  into  bankrupt- 
cy, and  the  creditors  sought  to  prove  the 
amount  of  their  loss  against  his  estate  ; 
which  Blodoett,  J.,  disallowed,  on 
the  ground  not  only  that  the  transaction 
was  a  wager,  and  contrary  to  the  statute 
of  Illinois,  but  also  void  at  common  law, 
as  contrary  to  public  policy.  The  opin- 
ion of  Judge  Blodoett  well  deserves  pe- 
rusal. See  also  Ex  parte  Young ^  6  Bis- 
sell  56,  (1874)  ;  In  re  Green^  7  Bissell 
838  (1877). 

In  Brua^s  Appeal j  55  Penn.  St.  294 
(1867),  it  was  held  that  a  contract  to 
purchase  stocks  without  the  intention  to 
deliver  or  receive  them,  is  a  gaming  con- 
tract and  void.  And  this  was  directly 
affirmed  in  Swartz^a  Appeal^  3  Brewst. 
131  (1869).  In  Pickering  v.  Cease,  79 
111.  327  (1875),  it  was  held  that  a  con- 
tract for  the  sale  and  future  delivery  of 
grain,  by  which  the  seller  has  the  privi- 
lege of  delivering  or  not  delivering,  and 
the  buyer  that  of  calling  or  not  calling 
for  the  grain,  as  each  may  choose,  and 
which  on  maturity  is  to  be  fulfilled  by 
adjusting  the  differences  in  the  market 
value,  is  an  '*  optional  contract,"  and  in 
the  nature  of  gambling  transactions,  and 
void  even  Gt  common  law,  as  well  as  un- 
der the  statute  uf  Illinois. 

So  in  Lyon  v.  Cufbertson,  83  III.  34 
(1876),  it  was  held  that  a  contract  for 
the  sale  of  grain  in  store,  to  be  deliver- 
ed at  a  future  time,  with  a  provision  that 
the  parties  shall  put  up  margins  as  se- 
curity^ and  that  if  either  party  fails,  a 
notice  to  put  up  further  margins,  accord- 


ing to  the  market  pri(re,  the  other  may 
treat  the  contract  an  filled  at  the  then 
market  value,  and  recover  the  difference 
between  such  market  price  and  the  con- 
tract price,  and  without  any  offer  to  per- 
form on  his  part,  or  showing  an  ability 
to  perform,  is  illegal. 

In  Rudolph  v.  Winters,  7  Neb.  126 
(1878),  tbedefendant  deposited  money  in 
the  plain tiff^s  hands,  to  be  invested  in 
grain  options  in  Chicago,  in  which  ven- 
ture each  party  was  to  receive  a  propor- 
tion of  the  profits  and  bear  the  losses,  and 
the  loss  largely  exceeded  the  amount  in- 
vested by  both  parties,  which  losses  the 
plaintiff'  paid  and  charged  the  defend- 
ant. He  was  not  allowed  to  recover. 
See  also  Sampwn  v.  Shaw,  101  Mass. 
145  (1869). 

Thus  far  the  question  of  the  validity 
of  the  contract  seems  to  have  arisen 
between  the  parties  to  it,  and  not  be- 
tween one  party  and  his  broker  whom 
he  had  employed  to  negotiate  the  con- 
tract, as  in  Thacker  v.  Hardy ,  supra. 
Whether  an  agent  may  recover  of  his 
principal,  may  depend  upon  two  consid- 
ations :  1st,  upon  the  language  of  the 
statute,  if  there  be  one,  which  prohibits 
such  contract ;  and  2d,  upon  the  guilty 
participation  of  the  broker  or  agent  in 
aiding  the  party  to  violate  the  statute. 

If  a  statute  merely  declares  a  con- 
tract void,  but  does  not  clearly  make  it 
illegal,,  an  agent  or  broker  who  advances 
his  funds  or  services  to  his  principal  to 
enable  him  to  make  or  fulfil  a  merely 
void  contract,  is  not  precluded  from  re- 
covering. Some  contracts  are  void  under 
the  Statute  of  Frauds,  hut  not  **  illegal :" 
and  any  person  who  lends  money  to 
enable  a  party  to  fulfil  a  contract  void 
under  that  statute,  would  be  surprised  to 
hear  he  could  not  recover  it  back  of  the 
borrower  ;  and  of  course  he  could  :  Pawle 
V.  Gunn,  4  Bing.  N.  C.  445. 

But  if  the  contract  be  made  **  illegal** 
by  the  statute,  an  agent  who  knowingly 
contributes  by  money  or  services  to  en- 
able his  principal  to  violate  the  law  can 
not  recover.    It  is  for  this  reason  that 
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one  who  lends  a  friend  money  to  gam- 
ble jrithf  knowing  the  parpose,  cannot 
recover  tho  loan :  McKinneU  y.  Robin* 
«M,  3  M.  &  W.  434  ;  White  ▼.  Bust,  3 
Cash.  448 ;  because  by  statate,  thatgamh- 
linj;  contract  was  iUegal  and  not  merely 
Toid.  So  if  a  stock -jobbing  act  makes 
contracts  in  stocks  not  then  owned  ille- 
gal, one  who  knowingly  lends  money  to 
enable  one  to  pay  up  his  losses  by  sach 
a  contract,  cannot  recover  it :  Canncui  v. 
Br^,  3  B.  &  Aid.  1^9.  And  see  De 
Begnis  v.  Armsteai,  10  Bing.  105. 

Bat  Hs  thfi  stock -jobbing  act  under 
which  Ciuinan  t.  Bryce,  was  decided,  is 
repealed  in  England  by  stat.  23  Vi«t. 
c  28,  such  contracts  are  now  simply 
"  void,"  under  8  &9  Vict.  c.  109,  and  of 
coarse  a  diflTerent  decision  might  now 
be  made  on  the  same  state  of  facu. 

But  as  the  statute  of  8  &  9  Vict.  c. 
109,  on  which  Tkacker  v.  Hard  if,  was 
decided,  merely  makes  a  wagering  con- 
tract in  stocks  '*void,**  but  not  illegal, 
it  has  frequently  been  held  that  a  per- 
son who  helps  another  to  fulfil  such  a 
void  contract  by  loaning  him  money,  or 
paying  the  amount  due  to  the  other 
party,  may  recover  it  back  of  the  party 
for  whom  and  at  whose  request  he  ad- 
vanced it.  See  Knight  v.  Ccunberny  15 
C.  B.  562  ;  Oalds  v.  Ilnrrison,  10  Exch. 
572 ;  Rosewame  v.  Billing,  15  C.  B.  N. 
S.  316  ;  Jessoppy,  Lufwifchey  10 Ex.  614. 

Several  American  decisions  are  in  har- 
mony with  the  decision  of  Thacker  v. 
Uardg;  holding  that  when  a  broker  has 
made  contracts  for  the  future  sale  or 
delivery,  on  the  order  of  his  principal, 
he  may  recover  for  his  fees  and  disburse- 
ments, notwithstanding  the  principal  did 
not  intend  to  either  take  or  deliver  ac- 
cording to  the  broker's  contract,  but 
merely  **  to  settle  the  differences,"  at  the 
maturity  of  the  contract ;  and  especially 
when  it  did  not  clearly  appear  that  the 
broker  was  aware  of  such  intention.  The 
roost  notable,  perhaps,  in  support  of  this 
view  are  Lehman  Brothers  v.  Strassherger, 
2  Woods  554  ( 1 873) ;  Gilbert  v.  Graugar, 


10  Ch.  Leg.  News  340  (1877)  ;   Clarke 
V.  Foss,  7  Bissell  540  (1878). 

In  Rumseij  v.  Berrg,  65  Me.  570,  the 
defendant,  having  no  wheat  to  sell,  em- 
ployed the  plaintiff,  a  broker,  to  sell 
10,000  bushels  at  $1.30  per  bushel,  to 
be  delivered  anytime  during  May  1872, 
and  deposited  $700  as  a  *''  margin,**  to  se- 
cure the  plaintiff  against  loss  in  the  rise 
of  wheat ;  and  the  plaintiff  as  agent  for 
the  defendant,  made  contracts  to  sell 
accordingly.  Wheat  rose  above  $1.30, 
and  the  plaintiff  was  obliged  to  settle 
with  his  customers  at  a  loss  of  about 
$3000.  He  was  allowed  to  recover  of 
the  defendant,  the  balance  of  this,  above 
his  $700  margin,  although  he  knew  tho 
defendant  did  not  own  any  wheat  when 
he  made  the  bargain  with  him.  Three 
judges  dissented,  one  did  not  sit,  and 
four  concurred  in  the  decision.  This 
difference  of  opinion  may  perhaps  have 
been  in  part  owing  to  the  reason  that 
the  facts  had  not  been  distinctly  deter- 
mined by  the  jury,  as  they  should  have 
been,  and  so  no  clearly  defined  question 
of  law  was  presented  to  the  court. 

A  different  view  seems  to  have  been 
taken  in  Pennsylvania  .  Famra  v.  Ga- 
bell,  4  Weekly  Notes  572  (1877).  So 
in  Green's  case,  7  Bissell  338,  it  was 
held  that  a  broker,  or  agent  of  the  buyer 
who  makes  the  bargain  and  pays  the 
** differences  *'  to  the  seller,  knowing 
the  character  of  the  transaction,  cannot 
recover  of  his  principal  the  amount  so 
paid.  And  see  Tenneg  v.  Foote,  11  Ch. 
Leg.  News  71  (1878).  But  these  may 
have  proceeded  on  the  ground  that 
such  speculating  contracts  in  gold  or 
grain,  are  not  only  void,  but  ^*  illegal," 
either  at  common  law,  or  by  force  of 
some  local  statute,  and  that  the  plain- 
tiff could  not  make  out  his  own  case, 
without  showing  the  illegal  contract  be- 
tween the  defendant  and  the  third  party ; 
and  upon  that  state  offsets,  the  decisions 
would  be  in  harmony  with  the  well- 
settled  principles  of  law. 

Edmund  H.  Bbhnbtt. 
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ABSTRACTS    OF    RECENT    AMERICAN    DECISIONS. 

bupeemb  court  of  the  united  states.' 
supreme  court  of  illinois.' 

supreme  court  op  iowa.' 

supreme  court  of  missouri.* 

court  of  errors  and  appeals  op  new  jersey.* 

Abatement. 

Proeeedmg  <m  Guardian's  death. — A  proceeding  in  the  Connty  Court 
against  a  guardian  to  compel  him  to  account,  is  not  a  snit  either  at  law 
or  in  equity,  and  abates  on  the  death  of  the  guardian  :  Harvey  v.  Harieeyy 

87  IIU. 

Assumpsit. 

Fayment  when  recoverable  6acAr— When  the  assignee  of  a  purchaser 
of  laud,  who  has  contracted  to  sell  the  land  to  another,  who  demands 
to  see  his  deed  therefor,  is  compelled  to  pay  the  original  vendor  more 
than  is  due  him,  in  order  to  get  a  deed  to  satisfy  his  vendee,  and  the 
payment  is  made  under  protest,  it  is  a  fair  question  of  fact  for  the  jury 
whether  the  payment  is  not  involuntary,  and  made  under  a  sort  of  moral 
duress,  and  if  so  the  excess  above  the  real  sum  due  may  be  recovered 
back  in  assumpsit  under  the  common  counts ;  Femberton  v.  WiUiamt, 

87  Ills. 

Attorney.     See  Conflict  of  Lawi  ;  Damaget, 

Bank.  See  Corporation;  Fartnership. 
Bankruptcy. 
Claim  for  Captured  or  Abandoned  Froperty—Act  of  Conyreu  of 
1853— A  claim  against  the  government  for  the  proceeds  ot  cotton 
belon<nn«'  to  a  bankrupt,  captured  by  the  military  forces  of  the  United 
State?  and  sold,  and  the  proceeds  paid  into  the  treasury,  constitutes 
uroDerty,  and  passes  to  his  assigoee  in  bankruptcy,  though  froui  the  bar 
of  the  statute,  the  claim  be  not  enforceable  in  the  Court  of  Claims  or 
by  any  legal  proceedings :  Erwin  v.  The  United  States,  S.  C.  U.  S.,  Oct. 

%he  Act  of  Congress  of  February  26th  1853,  to  prevent  frauds  upon 
the  treasury  of  the  United  States,  applies. only  to  cases  of  voluntary 
assignment  of  demands  against  the  government.  It  does  not  embrace 
cases  where  there  has  been  a  transfer  of  title  by  operation  of  law.  The 
passing  of  claims  to  heirs,  devisees  or  assignees  in  bankruptcy  is  not 
within  the  evil  at  which  the  act  aimed :  Jd, 

I  Prepared  expressly  for  the  American  Liiw  Register,  from  the  oriRinal  opinions 
filed  durinjr  Octol)er  Term  IS78.   The  cases  will  probably  he  reported  in  7  or  8  Oito. 
«  From  Hon.  N.  L.  Freeman,  Reporter ;  to  appear  in  87  Illinois  Reports. 

3  From  John  S.  Runnells,  Esq.,  Reporter  ;  to  appear  in  47  Iowa  Reports. 

4  From  T.  K.  Skinker,  Esq.,  Reporter  ;  to  appear  in  67  Missouri  Reports. 

*  From  John  H.  Stewart,  Esq.,  Reporter;  to  appear  in  30  N.  J.  Eq.  Reports. 
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Evidence — A8signe4i$  Deed — It  is  not  required  that  a  complete  tran- 
script of  the  record  and  files  shall  he  given  in  evidence  to  support  the 
deed  ot*  an  assignea  in  bankruptcy.  A  certified  copy  of  the  order 
decreeing  bankruptcy  and  appointing  the  assignee,  is  sufficient  under 
the  Act  of  Congress.  All  such  deeds,  reciting  the  decree  in  bankruptcy 
and  the  assignee's  appointment,  supported  by  a  certified  copy  of  such 
decree,  are  made  full  and  complete  evidence  both  of  the  bankruptcy 
and  the  assignment,  and  supersede  the  necessity  of  any  other  proof  to 
validate  such  deeds :  Heath  v.  Hyde^  87  Ills. 

Bills  and  Notes. 

Delivery  of  Note  to  Maker, — The  delivery  of  a  note  by  the  holder  to 
the  maker,  with  intent  thereby  to  discharge  the  debt,  does  discharge  it: 
Vamlerbeck  v.   Vanderheck,  30  N.  J.  Eq. 

Common  Carrier. 

Passenger  no  right  to  sell  Goods, — A  party  cannot  maintain  an  action 
against  the  captain  of  a  boat  for  preventing  her  from  selling  her  goods 
on  his  boat  on  an  excursioa,  she  having  obtained  no  permission  for  that 
purpose ;  nor  can  she  recover  when  the  captain  put  her  goods  into  the 
baggage-room,  and  could  not  deliver  them  to  her,  owing  to  the  crowd 
getting  off  the  boat  until  it  was  too  late  for  her  to  get  them  conveyed  to 
the  grounds  of  a  picnic  where  she  expected  to  make  sales  :  Smallman 
v.  WhUter,  87  Ills. 

Conflict  op  Laws.    See  Interest. 

Confession  of  Judgment  by  Attorney  pertains  to  Remedy — Confession 
of  cannot  he  made  by  Attorney. — A  confession  of  judgment  pertains 
to  the  remedy,  and  is  therefore  governed  by  the  law  of  Iowa.  A  con- 
tract made  in  another  state  authorizing  a  confession  to  be  made  by  an 
attorney  will  not  be  enforced  there  :  Hamilton  v.  Shoenbergery  47  Iowa. 

Confusion  ot  Goods. 

Party  Gtusing  it  to  bear  Loss. — If  a  party  having  charge  of  the  pro- 
perty of  others,  so  confounds  it  with  his  own  that  the  lino  of  distinction 
cannot  be  traced,  all  the  inconvenience  of  the  confusion  is  thrown  upon 
the  party  who  produced  it,  and  it  is  for  him  to  distinguish  his  own  'pro- 
perty or  lose  it :  Jeioett  v.  Dringer^  30  N.  J.  Eq. 

A  junk  dealer,  by  fraudulent  collusion  with  the  employees  of  a  rail- 
road corporation,  obtained  large  quantities  of  old  iron,  &c.,  at  much  less 
than  the  actual  weight  oV  value.  On  delivery  it  was  thrown  indiscrimi- 
nately on  other  heaps  of  old  iron,&c.,  belonging  to  him,  so  as  to  be  indis- 
tinguishable. Held,  that  he  must  forfeit  the  whole  mass  to  the  com- 
pany :  Id. 

Contract.     See  Equity. 

Corporation.     See  Receiver. 

Stockholder  of  Bank — Liability  to  Creditors. — Under  the  charter  of 
the  bank  of  Chicago,  which  provided  that  ''  each  stockholder  shall  be 
liable  to  double  the  amount  of  stock  held  or  owned  by  him,  and  for 
three  months  after  giving  notice  of  transfer,  &c.,"  it  was  held,  that  a 
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stockholder  assumed  a  primary  liability  to  creditors  of  the  bank,  to  an 
amouDt  double  his  stuck,  and  not  a  secondary  one ;  and  having  incurred 
such  liability,  he  whs  not  released  therefrom  by  his  not  being  sued 
within  three  months  after  a  transfer  of  his  stock :  FuUei*  v.  Ledden, 
87  Ills. 

Covenant.     See  Vendor. 

Criminal  Law. 

Defendant  as  Witness — Liability  to  Impeachment. — When  a  defend- 
ant in  a  criminal  case  testifies  io  his  own  behalf,  the  state  may  impeuch 
his  character  befor3  he  offers  any  evidence  that  it  is  good ;  his  testi- 
mony is  subject  to  the  same  rules  and  tests  as  that  of  any  other  wit- 
ness :  State  v.  Cox,  67  Ma 

In  impeaching  a  witness,  evidence  of  his  reputation  for  general  moral 
character,  as  well  as  of  that  for  truth  and  veracity,  is  admissible;  but 
before  permitting  witnesses  to  testify  as  to  such  reputation,  they  must 
show  that  they  are  acquainted  with  it :  Id.  , 

If  a  defendant  in  a  criminal  case  becomes  a  witness  in  his  own  behalf, 
as  permitted  by  the  Act  of  April  18th  1877,  he  thereby  subjects  himself 
to  the  same  rules  as  to  cross-examination  and  impeachment  as  other 
witnesses :  State  v.  Clinton,  67  Mo. 

Custom. 

Dealings  with  Reference  to  F articular  Markets. — A  person  who  deals 
in  a  particular  market  must  be  taken  to  deal  according  to  the  known, 
general  and  uniform  custom  or  usage  of  that  market,  and  he  who  employs 
another  to  act  for  him  at  a  particular  place  or  market,  most  be  taken 
as  intending  that  the  business  will  be  done  according  to  the  custom  and 
usage  of  that  place  or  market,  whether  the  principal  in  fact  knew  of  the 
usage  or  custom,  or  not :  Bailey  v.  Bensley,  87  Ills. 

Damages. 

Attorney's  Fees — In  an  action  for  breach  of  covenant  of  warranty  the 
grantee  may  recover  taxable  costs,  but  before  he  can  recover  his  attor- 
ney's fees  he  must  show  that  he  has  paid,  or  is  under  obligation  to  pay, 
some  specified  sum.  He  cannot  recover  what  he  may  show  are  reason- 
able fees  without  proof  that  he  has  incurred  liability  to  that  extent: 
Swartz  V.  Ballou,  47  Iowa. 

Contract  for  Personal  Service — Breach — If  an  employee  who  is  under 
contract  to  serve  his  employer  for  a  fixed  period  leaves  the  service  before 
the  expiration  thereof,  he  is  not  entitled  to  recover  what  may  be  his  due 
after  deducting  damages  for  the  breach  of  contract  until  the  time  of 
payment  fixed  therein :  Powers  v.   Wilson,  47  Iowa. 

Pebtor  and  Creditor. 

Fraudulent  Conveyance. — An  administrator  of  an  estate,  under  an 
order  of  court,  cannot  sell  and  convey  any  interest  in  lands  sold  and 
conveyed  by  his  intestate  in  his  lifetime  to  defraud  his  creditors.  If  he 
does  so  sell  and  convey,  his  grantee  cannot  maintain  a  bill  to  avoid  thfe 
fraudulent  conveyance,  because  no  title  passes,  for  want  of  power  in 
the  administrator:  Beebe  v.  Saulter,  87  Ills. 
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Deed. 

Mistake — Equity — Subsequent  Grantee  with  Notice, — A  mortgagor 
iutended  to  give,  and  the  mortgagee  expected  to  receive,  a  mortgage  in 
fee,  but,  for  want  of  words  of  inheritance,  the  mortgage,  as  executed, 
conveyed  only  an  estate  for  life.  A  second  mortgagee  had  such  actual 
notice  of  the  first  mortgage  as  induced  the  belief  that  it  was  a  mortgage 
of  the  fee,  and,  so  believing,  took  the  second  mortgage.  Held,  that,  as 
against  the  second  mortgagee,  the  first  mortgage  should  be  regarded  as 
a  mortgage  of  the  fee  :   Gale  v.  Morris^  30  N.  J.  Eq. 

Duress.     See  Assumpsit, 

Equity. 

Fraud — Practice — Parties. — A  deed  to  purchasers  jinder  a  judgment 
and  sale  made  by  an  auditor  in  attachment,  cannot  be  avoided  on  the 
ground  of  false  claims  by  creditors,  and  an  irregular,  fraudulent  and 
inadequate  sale,  without  making  the  creditors  and  auditor  parties  : 
Wilson  V.  BeUows,  30  N.  J.  Eq 

This  defect,  in  not  joining  proper  parties,  is  good  ground  for  demur- 
rer, where  it  appears  on  the  face  of  the  bill :  Id. 

When  the  purchasers  are  not  charged  with  fraud,  relief  against  them 
will  only  be  granted  on  equitable  terms ;  such  as  offering  to  refund  the 
purchase-money.  They  will  not  be  compelled  to  look  to  others  who  are 
not  parties  to  the  bill :  Id. 

Indispensable  Party  to  Suit, — K.,  a  citizen  of  Tennessee,  filed  a  bill 
in  the  Circuit  Court  against  D.,  a  citizen  of  Ohio.  The  controversy 
related  to  one  hundred  and  eighty-four  shares  of  the  stock  of  the  Mem- 
phis Gas-Light  Company,  which  company  was  not  made  a  party  to  the 
suit.  The  substance  of  the  bill  was,  that  plaintiff"  was  the  owner  of  the 
shares  of  the  gas  company  stock  already  mentioned,  and  that  while  he 
so  owned  and  held  the  stock,  and  during  the  late  civil  war,  the  defend- 
ant *'  obtained  possession  of  the  books  and  control  of  the  offices  of  the 
company,  and  being  so  in  possession  and  control,  wrongfully  and  fraud- 
ulently procured  and  obtained  to  be  made  a  transfer  upon  the  books  of 
the  company  to  his  own  pame  as  owner,  and  from  the  name  of  your 
orator,  the  said  one  hundred  and  eighty -four  shares  of  stock,  and  the 
issuance  to  him  of  a  certificate  of  said  stock,  and  the  cancellation  of  the 
certificate  of  his  stock  belonging  to  and  in  the  name  of  your  orator." 
The  relief  prayed  was  tnat  the  said  capital  stock  might  be  restored  to 
the  plaintiff,  and  that  said  D.  might  be  compelled  to  cause  and  authorize 
the  transfer  of  said  stock  to  be  made  on  the  books  of  the  company  to 
the  plaintiff,  and  might  be  enjoined  from  making,  or  authorizing  to  be 
made,  a  transfer  of  any  of  the  stock  to  any  other  person  :  Held,  that 
the  Circuit  Court  has  no  jurisdiction  to  try  the  case,  because  the  gas- 
light company  was  an  indispensable  party  to  the  relief  sought  in  the 
bill,  or  to  any  relief  which  a  court  of  equity  could  give  :  Kendig  v. 
Dean,  S.  C.  U.  S.,  Oct.  Term  1878. 

Mistake — Rectification  of  Contract. — Wherfe  an  oral  contract  is  after- 
wards reduced  to  writing,  and  the  writing  fails  to  express  in  apt  and 
proper  terms  the  real  intention  of  the  parties  through  a  mistake  of  the 
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draftsman,  equity  will  permit  the  mistake  to  be  corrected  :  Nowlin  x. 
Pi/nCy  47  Iowa. 

Practice — Demurrer  to  Bill. — When  there  is  a  demurrer  to  the  whole 
bill,  and  also  to  part,  and  the  latter  only  is  sustained,  the  regular  decree 
is  to  dismiss  so  much  of  the  bill  as  seeks  relief  in  reference  to  the  mat> 
ters  adjudged  bad,  and  to  overrule  the  demurrer  to  the  residue,  and 
direct  the  defendant  to  answer  thereto  :  Giant  Powder  Co.  v.  Califor- 
nia Powder  Works,  S.  C.  U.  S.  Oct.  Term  1878. 

Action  hy  United  States — Attorney  General — Chancery  Jurtadicfion 
to  grant  Relief  on  t/ie  ground  of  Fraud. — It  is  essential  to  a  bill  in 
chancery  on  behalf  of  the  government  to  set  aside  a  patent,  or  a  con- 
firmation of  land  title  under  a  Mexican  grant,  after  it  has  become  final, 
that  it  shall  appear  in  some  way,  without  regard  to  the  special  form 
that  the  attorney  general  has  brought  it  himself,  or  given  such  authority 
for  it  as  will  make  him  officially  responsible,  and  hhow  his  control  of 
thQ  cause  through  all  stages  of  its  presentation  :  Tlie  United  States  v. 
Throckmorton  et  al..  S.  C.  U.  S.,  Oct   Term  1878. 

The  frauds  for  which  a  bill  in  chancery  will  be  sustained  to  set  aside 
a  judgment  or  decree  between  the  same  parties,  rendered  by  a  court  of 
competent  jurisdiction,  are  frauds  extrinsic  or  collateral  to  the  matter 
tried  by  the  first  court,  and  not  a  fraud  which  was  in  issue  in  that  suit  : 
Id. 

The  cases  in  which  such  relief  has  been  granted  are  those  in  which, 
by  fraud  or  deception  practised  on  the  unsuccessful  party,  he  has  been 
prevented  from  exhibiting  fully  his  case,  by  reason  of  which  there  has 
never  been  a  real  contest  before  the  court  of  the  subject-matter  of  the 
suit :  Id. 

Evidence.     See  Criminal  Law. 

Person  not  heard  from  for  Seven  Years — Presumption, — A  person 
shown  not  to  have  been  heard  of  for  seven  years  by  those  (if  any)  who, 
if  he  had  been  alive,  would  naturally  have  heard  of  him,  is  presumed 
to  be  dead,  unless  the  circumstances  of  the  case  are  such  as  to  account 
for  his  not  being  heard  of  without  assuming  his  death  :  Davie  et  al.  v. 
Brigys,  S.  C.  U.  S.,  Oct.  Term,  1878. 

But  that  presumption  is  not  conclusive,  nor  is  it  to  be  rigidly  observed 
without  regard  to  accompanying  circumstances  which  may  show  that 
death  in  fact  occurred  within  the  seven  years:  Id. 

If  it  appears  in  evidence  that  the  absent  person,  within  the  seven 
years,  encountered  some  specific  peril,  or  within  that  period  came  within 
the  range  of  some  impending  or  immediate  danger,  which  might  reason- 
ably be  expected  to  destroy  life,  the  court  or  jury  may  infer  that  life 
ceased  before  the  expiration   of  the  seven  years :  Id. 

Where  a  party  has  been  absent  seven  years,  without  having  been 
heard  of,  the  only  presumption  arising  is  that  he  is  then  dead,  there  is 
none  as  to  the  time  of  his  death:   Id. 

Proof  of  Handwriting. — When  the  (genuineness  of  a  written  instru- 
ment is  the  subject  of  investigation,  it  is  not  competent  to  prove  the 
execution  of  other  papers  having  no  connection  with  the  case,  and  then, 
by  the  testimony  of  experts,  who  have  compared  them  with  the  instru- 
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ment  in  questiou,  to  show  that  the  latter  is  a  forgery:  State  v.  Clinton^ 
67  Mo. 

Executor.    See  Uiury. 

Fraud.     See  Equity. 

Sham  Bid. — If  one,  by  fraud  procures  a  sham  bid  on  his  property, 
when  offered  for  sale,  by  an  irresponsible  person,  and  thereby  succeeds  in 
having  the  land  of  another  sold  to  pay  off  a  portion  of  the  debt  he  is 
equitably  bound  to  pay,  such  injured  party  may  reoover  back  the  sum 
80  lost  by  him  in  the  sale  of  his  property,  or  the  sum  realized  by  the 
other,  with  interest :   Durst  v.   Thomas,  87  Ills. 

Frauds,  Statute  of. 

Original  or  Collateral  Uiuhrtaldng — An  original  undertaking  ,to 
retain  attorneys  to  attend  to  a  suit  for  a  third  person  may  be  implied 
from  circumstances,  but  one  collateral  to  answer  for  the  debt  of  another 
cannot,  as  it  must  be  in  writing.  Whether  a  party's  undertaking  is 
original  or  merely  collateral,  is  a  question  of  fact  for  the  jury  :  Mashier 
V.  Kitcheil  &  Arnold,  87  Ills. 

Fraudulent  Conveyances. 

S lie  of  Goods—  Change  of  Possession. — The  actual  and  continued 
change  of  possession,  contemplated  by  the  statute  in  relation  to  fraudu- 
lent conveyances  (1  W.  S.  p.  281,  §  10),  must  be  open,  notorious  and 
aoequivocal — such  as  to  apprise  the  community,  or  those  accustomed  to 
deal  with  the  vendor,  that  the  goods  sold  have  changed  hands,  and  that 
the  title  has  passed  from  the  vendor  to  tlje  vendee  (following  Claflin  v. 
Rosenbarg,  42  Mo.  439,  and  other  casee)  :  Wright  v.  McCormick,  67 
Mo 

If  the  purchaser  of  a  stock  of  goods  permits  them  to  remain  at  the 
Tendor*8  place  of  business,  without  removing  his  business  sign,  the 
ehauge  of  possession  is  not  unequivocal  within  the  meaning  of  the  fore- 
going rule,  notwithstanding  it  may  appear  that  when  the  sale  was  made, 
the  purchaser,  in  the  presence  and  with  the  consent  of  the  vendor,  noti- 
fied the  vendor's  clerk.s  of  the  fact  and  told  them  that  in  dealing  with 
the  goods  in  the  future  they  were  to  act  for  him,  and  that  the  vendor 
was  to  have  no  further  control  over  them,  and  that  he  did  not,  in  fact, 
exercise  any  further  control  with  the  purchaser's  consent. 

Highway. 

Dedication — Proof  of  Intent. — To  show  that  title  is  acquired  to 
land  for  a  public  road  by  dedication,  the  proof  should  be  very  satisfac- 
tory, either  of  an  actual  intention  to  dedicate,  or  of  such  acts  and 
declarations,  as  should  equitably  stop  the  owner  from  denying  such 
intention :  Kyle  v.  Town  of  Logan,  87  Ills. 

Husband  and  Wipe. 

Residence — Divorce. — In  law  the  domicile  of  the  husband  is  that  of 
his  wife,  and  her  residence  follows  that  of  the  husband.  When  a 
husband  acquires  a  new  home  it  i.s  the  duty  of  his  wife  to  go  with  him, 
and  if  she  refuses,  without  justification,  for  two  yearf*.  the  husband  will 
be  entitled  to  a  divorce :  Kennedy  v.  Kennedy,  87  IKs. 
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Insolvent. 

Preference  of  Debt  to  State. — New  Jersey  does  not  possess  the  crown's 
common  law  prerogative  to  have  its  debts  paid  in  preference  to  the  debts 
of  other  creditors :  Board  of  Freeholders  of  Middlesex  Co,  v.  State 
Bank,  30  N.  J.  Eq. 

Insurance. 

Statements  of  Soliciting  Agent^ Notice  to  Agent — Such  Agent  acts 
for  Company,  not  for  insured, — Parol  evidence  is  admissible  to  show 
that  the  assured  stated  to  the  solicitor  of  the  insurance  company  who 
received  the  application  the  fact  that  there  was  an  encumbrance  upon 
the  property  insured :  Boetcher  v.  Hawkeye  Ins.  Co  ,  47  Iowa. 

Notice  to  a  solioitiog  agent,  who  is  authorized  to  fill  up  applications 
for  the  assured,  to  receive  premiums  and  forward  the  same  with  the 
application  to  the  company,  and  whose  agency  thereupon  ceases,  is 
notice  to  the  company  :  Id, 

A  policy  of  insurance  expressly  stipulated  that  the  soliciting  agent 
who  took  the  application  was  the  agent  of  the  assured ;  the  latter  was 
not  advised  of  the  fact  at  the  time  of  the  negotiation,  when  the  appli- 
cation was  signed  and  the  premium  paid ;  the  policy  further  provided 
that  the  insurance  might  be  terminated  at  the  option  of  the  company: 
J3eld,  that  the  assured  had  the  right  to  believe  the  soliciting  agent  was 
the  agent  of  the  company,  and  the  insertion  of  the  clause  in  the  policy 
providing  that  he  was  the  agent  of  the  assured  constituted  a  fraud  upon 
the  latter,  of  which  the  company  could  not  take  advantage :  Id, 

Notice  of  Loss. — Where  a  policy  of  insurance  required  immediate 
Dotice  to  be  given  by  the  assured  in  case  of  a  loss,  and  in  the  great  fire 
in  Chicago  on  October  9th  1871,  the  plaintiff" 's  property  insured  was 
burned,  notice  of  the  loss  given  November  13th  1871,  was  held  to  have 
been  given  in  sufficient  time,  in  view  of  the  great  derangement  in  all 
kinds  of  business  caused  by  the  fire  :  Knickerbocker  Ins.  Co.  v.  McGin- 
nis,  87  Ills. 

Interest. 

Conflict  of  Laws — Lex  Loci — Different  Rates  of  Interest — Where 
bonds  were  executed  in  New  York  and  made  payable  there,  it  was  held 
that  delinquent  interest  thereon  drew  interest  at  the  rate  of  six  per 
cent.  Following  Preston  v.  Walker,  26  Iowa  205  :  Burrotos  v.  Stryker, 
47  Iowa. 

A  decree  will  draw  only  the  rate  of  interest  of  the  debt,  and  if  a  part 
of  the  debts  drew  one  rate  of  interest  and  a  part  another,  the  decree  will 
in  like  ouuiner  draw  different  rates  of  interest :  Id. 

Judgment. 

Judgment  by  Confession — When  a  judgment  by  confession  under  a 
warrant  of  attorney  is  opened,  and  the  defendant  allowed  to  plead  a 
defence,  the  court  has  no  right  to  require  the  defendant  to  bring  into 
court  the  sum  supposed  to  be  due,  as  a  condition  to  opening  the  case. 
The  judgment  may  be  allowed  to  stand  as  a  security  for  the  condition, 
till  after  the  trial  of  the  issues  tendered  on  the  defence :  Page  v.  Wal- 
lace, 87  Ills. 
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Limitations,  Statute  of. 

New  Parties — SuhrogcUtoiu — The  administrator  of  a  deceased  sheriff 
having  sued  upon  a  note  given  to  his  intestate  for  the  purchase-money 
of  land  sold  by  him  under  a  decree  of  court,  the  sureties  of  the  deceased, 
Trho  had  been  compelled  to  pay  to  the  parties  entitled  the  amount  for 
which  the  land  sold,  claiming  the  right  to  be  subrogated  in  place  of  the 
administrator,  caused  themselves  to  be  substituted  as  plaintiffs  in  the 
action  more  than  ten  years  after  the  maturity  of  the  note.  Held,  that 
as  they  virtually  commenced  a  new  action — one  in  equity,  instead  of  the 
action  at  law  upon  the  note — they  were  barred  by  the  Statute  of  Limita- 
tions, although  the  action,  as  originally  brought,  was  not  barred : 
Sweet  v.  Jeffries^  67  Mo. 

Mortgage.     See  Deed. 

New  Trial. 

When  Chancery  wHl  grant  a  New  Trial  at  Law, — Where  a  plaintiff's 
attorney  brings  a  case  on  for  trial  in  the  absence  and  without  the  know- 
ledge of  the  defendant  and  his  attorney,  in  violation  of  a  written  stipu- 
lation to  give  ten  days'  previous  notice  of  an  intention  to  try  the  case, 
a  court  of  equity  will  grant  a  new  trial,  if  it  appears  that  the  judgment 
is  unjust,  and  this  though  relief  may  be  had  at  law  by  motion  to  set 
aside  the  judgment :  Foote  v.  Despatn,  87  Ills. 

Partnership. 

Improper  Payment  of  Partnership  Funds. — If  a  bank  pays  out  the  . 
money  of  a  partnership,  to  one  of  the  partners  upon  his  check,  in  fraud 
of  the  rights  of  the  other  partners,  an  action  at  law  cannot  be  main- 
tained in  the  firm  name  ap^ainstthe  bank,  but  a  resort  must  be  had  to  a 
court  of  equity  for  the  relief  of  those  partners  claiming  to  be  injured : 
Churdi  V.  First  Nat.  Bank  of  Chicago,  87  Ills. 

Payment.     See  Assumpsit. 

Mistake  in. — In  the  case  of  the  sale  of  milk  by  the  can,  if  by  mistake 
of  the  parties  the  milk  delivered  is  short  of  the  quantity  intended, 
owing  to  the  cans  not  holding  the  amount  supposed,  and  the  vendor 
receives  more  money  on  that  account  than  he  is  entitled  to,  he  must 
account  for  the  same,  even  though  the  purchaser  was  negligent  in  dis- 
covering the  mistake :  Devine  v.  Edwards,  87  Ills. 

Patent. 

Re-issite^^Must  be  for  same  Invention. —  A  re-issued  patent  must  be  for 
the  same  invention  as  that  which  formed  the  subject  of  the  original 
patent,  or  for  a  part  thereof,  when  divisional  re-issues  are  granted.  It 
must  not  contain  anything  substantially  new  or  different:  Giant 
Potoder  Co.  v.  California  Powder  Woiks,  S.  C.  U.  8.,  Oct.  Term  1878. 

An  original  patent  for  a  process  will  not  support  a  re-issued  patent  for 
a  composition,  unless  the  composition  is  the  result  of  the  process,  and 
the  invention  of  the  one  involves  the  invention  of  the  other :  Id. 

A  patent  granted  for  certain  processes  of  exploding  nitro-glycerine 
will  not  support  a  re-issue  for  a  composition  of  nitro-glyoerine  and  gun- 
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powder  or  other  substances,  even  though  the  original  application  claimed 
the  invention  of  both  process  and  compound.  They  are  distinct  inven- 
tions :  Id. 

Pbkbumption.     See  Evidence, 

Prohibition. 

Writ  does  not  lie  to  arrest  a  proceeding  at  law  for  defect  of  parties, 
as  when  a  suit  which  should  be  brought  in  the  name  of  the  state  is 
brought  in  the  name  of  private  persons  :  Boioman's  Case^  67  Mo. 

Railroads. 

Rights  of  Passengers  as  to  Tickets — Payment  of  Fare — Putting  Pas- 
sengers off  for  Non-payment, — The  purchase  of  a  ticket  constitutes  a 
contract  between  the  company  and  passenger,  iii  accordance  with  which 
the  former  undertakes  to  carry  the  latter  to  his  destination  on  the  par- 
ticular train  he  takes  and  no  other,  unless  he  is  permitted  by  some 
regulation  of  the  company,  upon  compliance  with  some  condition,  to 
stop  over  at  an  intervening  gtjition  and  resume  his  journey  by  another 
train.  The  contract  for  the  transportation  of  the  passenger  is  an 
entirety,  and  if  without  the  consent  of  the  company  he  stops  before 
reaching  his  destination,  he  cannot  again  impose  the  obligation  of  the 
contract  upon  the  company  by  insisting  that  he  ehall  be  carried  the 
remainder  of  the  journey:  Stone  v.  C,  db  N.  W,  Railroad  Co.,  47 
Iowa. 

A  passenger  who  refuses  to  pay  his  fare  becomes  a  trespasser,  not 
entitled  to  the  rights  and  privileges  of  a  passenger,  and  may  rightfully 
bo  ejected  from  the  train  by  an  empToyee  of  the  company :  Id, 

By  refusal  to  pay  his  fare  the  passenger  deprives  himself  of  the  right 
to  insist  upon  courteous  treatment  from  the  company's  employees  and 
cannot  complain  of  their  misconduct :  Id. 

The  cause  of  action  being  a  breach  of  contract  to  carry,  the  passen- 
ger cannot  be  permitted  to  show  that  he  was  ejected  from  the  train  with 
insult  and  abuse,  or  that  the  conductor  was  intoxicated  :  Id. 

Testimony  to  the  effect  that  the  plaintiff*  had  been  permitted  at  other 
times  to  stop  over  at  intervening  stations,  and  ride  upon  subsequent  trains, 
with  the  same  ticket,  and  without  *^ stop-over''  checks,  was  held  inad- 
missible :   Jd. 

Where  a  passenger  has  been  ejected  from  a  train  for  nonpayment  of 
fare,  he  must  pay  the  fare  from  the  station  where  he  first  entered  the 
tr^in  before  he  can  insist  upon  being  carried  forward  upon  the  same 
train,  and  if  he  purchase  a  ticket  at  the  point  where  he  was  ejected,  the 
conductor  may  nevertheless  exclude  him  from  the  train  :  Id. 

That  the  passenger  attempted  to  re-enter  the  train  with  good  intent 
and  without  a  purpose  to  defraud  the  company  would  not  aid  him  to  a 
recovery:  Id. 

Receiver. 

Title. — On  the  appointment  of  a  receiver  of  an  insolvent  corporation, 
'Ma  title  to  its  property  is  divested  by  force  of  law  :  Board  of  Chosen 
Freeholders  of  Middlesex  Comfy  v.  State  Bank,  HO  N.  J.  Eq. 

When  his   Title  ^ccr«c«— The  title  of  a  receiver  to   the   property 
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which  is  the  subject  of  the  receivership,  attaches  from  the  date  of  the 
order  of  court  appointing  him  ;  it  is  not  deferred  until  he  gives  bond  io 
compliance  with  the  order :  Maynard  v.  Bond,  67  Mo. 

Servant.     See  Damages, 

Smuggling.     See  Statute. 

Statute. 

In  Derogation  of  Common  Law. — Statutes  in  derogation  of  the  common 
law  are  to  be  so  construed  as  not  to  infringe  upon  the  rules  or  princi- 
ples of  the  common  law  to  any  greater  extent  than  is  plainly  expressed : 
JState  V.  (Xnton,  67  Mo. 

Repeal  by  iubnequent  Act  is  Judicial  not  Legislative  Question — Acts 
of  Congress  against  Smuggling. — An  action  of  debt  cannot  be  main- 
tained at  the  suit  of  the  United  States  to  recover  the  penalties  pre- 
scribed by  the  fourth  section  of  the  Act  of  Congress,  approved  July 
18th  1866,  entitled  "An  Act  to  prevent  smuggling,  and  for  other 
purposes."  That  act  contemplated  a  criminal  proceeding,  and  not  a 
civil  remedy:  The  United  States  v.  Clr'Jlin  et  at,  S.  C.  U.  S.,  Oct. 
Term,  1878. 

Nor  docs  section  3082  of  the  Revised  Statutes  authorize  a  civil 
action :  Id. 

A  recital  in  a  statute  that  a  former  statute  had  been  repealed  or 
superseded  by  subsequent  acts,  is  not  conclusive  that  such  a  repeal  or 
supersedure  had  been  made.  Whether  a  statute  was  repealed  by  a 
later  one  is  a  judicial  not  a  legislative  question  :  Id, 

When  a  new  statute  covers  the  whole  subject-matter  of  an  old  one, 
adds  offences,  varying  the  procedure,  the  latter  operates  by  way  of 
substitution,  and  not  cumulatively.  The  former  is,  therefore,  impliedly 
repealed.  It  is,  however,  necessary  to  the  implication  of  a  repeal  that 
the  objects  of  the  two  statutes  are  the  same,  in  the  absence  of  any 
repealing  clause.  If  they  are  not,  both  statutes  will  stand,  though  they 
refer  to  the  same  subject :  Id, 

Trover. 

Effect  of  Judgment  on  Title — Former  Application — Damages, — A 
judgment  in  trover,  without  satisfaction,  does  not  pass  the  title  of  the 
property  to  the  defendant :  Atwaier  v.  Tapper,  45  Conn. 

The  plaintiff  brought  two  actions  of  trover  at  the  same  time  ogainst 
A.  and  B.,  who  had  severally  converted  the  same  property,  the  conver- 
sion by  B.  being  after  that  by  A.  He  obtained  judgment  against  A., 
when  B.  pleaded  that  fact  in  bar  of  the  further  maintenance  of  the 
action,  the  judgment  not  having  been  sutistied.  HM  to  be  no  bar : 
Id. 

And  held,  that  the  judgment  was  to  be  for  the  full  value  of  the  pro- 
perty: Id, 

The  value  of  the  property  had  been  found  upon  a  hearing  on  the 
general  issue  before  the  filing  of  the  plea  in  bar  of  the  further  mainten- 
ance of  the  action.  The  plaintiff  demurred  to  that  plea  and  the  court 
sustained  the  demurrer.  The  defendant  then  claimed  the  right  to  be 
heard  upon  the  question  of  damages.     Hehly  that,  as  the  value  of  the 
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property  bad  been   already  found,  and  was  tbe  rule  of  damages,  tbe 
defendant  was  not  entitled  to  a  furtber  hearing  on  the  subject :  Id. 

Trust  and  Trustee. 

Breach  of  Trust  hy  Settlement  pf  Individual  Debt — Acceptance  hy 
Cestui  que  Trust. — Although  a  trustee  has  no  right  to  settle  a  debt  due 
to  him  as  trustee  by  merely  cancelling  one  due  from  himself  in  his 
individual  capacity  to  the  debtor,  yet  if  the  cestui  que  trust  adopts  the  set- 
tlement and  compels  the  sureties  of  the  trustee  to  make  good  the  amount 
to  him,  they  cannot  afterward  recover  it  of  the  original  debtor :  Stceet 
V.  Jeffries,  67  Mo. 

A  sheriff  sold  land  under  a  decree  for  partition  and  received  a  note 
for  the  purchase-money.  Becoming  indebted  to  tbe  purchaser,  he 
agreed  that  his  debt  should  be  set  off  against  the  note,  and  accordingly 
executed  a  deed  for  the  land  without  collecting  the  note.  The  parties 
entitled  to  the  proceeds  of  the  partition  sale  sued  him  and  his  sureties, 
alleging  that  the  note  had  been  paid.  There  was  a  recovery  in  this 
action  and  the  sureties  paid  the  judgment.  In  an  action  by  them 
against  the  maker  of  the  note.  Hell^  thut  the  settlement  made  by  the 
sheriff,  though  originally  unauthorized,  had  been  adopted  by  the  parties 
in  interest  and  had  thereby  become  binding  upon  tbe  sureties. 

Usury. 

By  one  of  t\co  Executors  is  Good  Defence, — One  of  two  executors 
loaned  moneys  of  the  estate  on  bond  and  mortgage,  reserving  usury 
thereon  and  appropriating  it  to  bis  own  use.  On  foreclosure  by  the 
executors  on  behalf  of  the  estate, — Ileld^  that  sucb  usury  could  be  set 
up  as  a  defence :   0  Neil  v.  Cleveland^  30  N.  J.  Eq. 

Vendor  and  Vendee. 

Lien  for  Purchase-money — Warranty — Eviction, — Upon  a  bill  to 
enforce  a  lien  for  the  purchase-money,  and  where  there  has  been  no 
fraud  and  no  eviction,  actual  or  constructive,  the  vendee,  or  a  party  in 
possession  under  him,  cannot  controvert  the  title  of  the  vendor,  and  no 
one  claiming  an  adverse  title  can  be  permitted  to  bring  it  forward  and 
have  it  settled  in  that  suit.  Sucb  a  bill  would  be  multifarious,  and 
there  would  be  a  misjoinder  of  parties :  Peters  v.  Bowman,  S.  C.  U.  S., 
Oct.  Term  1878. 

In  such  cases,  the  vendee  and  those  claiming  under  him  must  rely 
upon  the  covenants  of  title  in  the  deed  of  the  vendor.  They  measure 
the  right  and  the  remedy  of  the  vendee,  and  if  there  are  no  such 
covenants,  in  the  absence  of  fraud  he  can  have  no  redress :  Id. 

Where  at  the  time  of  the  conveyance  with  warranty,  there  is  adverse 
possession  under  a  paramount  title,  such  possession  is  regarded  as  evic- 
tion and  involves  a  breach  of  this  covenant.  Where  the  paramount  title 
is  in  the  warrantor,  and  tbe  adverse  possession  is  tortious,  there  is  no 
eviction,  actual  or  constructive,  and  no  action  will  lie :  Jd. 

The  covenant  of  good  right  to  convey  is  synonymous  witb  tbe  coven- 
ant of  seizin.  Tbe  actuol  seizin  of  tbe  jrrantor  will  support  both, 
irrespective  of  his  having  an  indefeasible  title  :  Jd. 

These  covenants,  if  broken  at  all,  are  broken  when  they  are  made. 
They  are  personal,  and  do  not  run  with  the  land  :  Id. 
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THE  LAWS  OF  EVIDENCE  AND  THE  SCIENTIFIC 
INVESTIGATION  OF  HANDWRITING. 

The  magnitude  of  the  interests  involved  in  the  use  of  written 
documents  can  hardly  be  overestimated,  hence  the  necessity  that 
they  should  be  guarded  as  fisu:  as  possible  against  falsification  or 
fraudulent  alteration.  A  mere  enumeration  of  the  many  ways  in 
which  they  enter  into  the  complex  relations  of  modem  society 
would  fill  volumes,  and  would  require  years  of  study,  ranging  over 
the  entire  history  of  civilization  to  record.  The  preservation  of 
property,  character  and  life  itself  even,  frequently  depends  upon 
the  integrity  of  a  few  words  recorded  >vith  a  pen,  and  hence  the 
various  laws  devised  to  prevent  the  falsification  of  writings  and  the 
necessity  of  some  sure  means  of  detection  in  such  cases.  That  such 
crimes  are  alarmingly  frequent  at  the  present  time,  and  becoming 
more  common  every  day,  cannot  be  questioned.  This  I  think  is 
more  due  to  the  inefficiency  of  the  laws  upon  the  subject,  and  the 
unscientific  methods  of  investigation  resorted  to  in  many  of  these 
cases,  than  to  increased  skill  on  the  part  of  those  engaged  in^uch 
crimes,  or  to  the  invention  of  new  methods  of  working  to  the  same 
end.  Whatever  may  be  the  conclusion  in  this  respect,  however,  it 
is  certain  that  this  class  of  crimes  often  escapes  detection  under  the 
usual  methods  of  investigation  as  prescribed  by  the  courts,  when  the 
evidence  is  based  mainly  or  as  a  whole  upon  that  derived  from  the 
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visible  characteristica  of  the  documents  themselves.  Though  no 
evidence  will  be  deemed  necessary  in  order  to  prove  the  fact,  as  it 
regards  the  vast  number  of  crimes  of  this  description  which  are 
brought  to  our  knowledge  every  day,  nevertheless  I  shall  give 
in  brief  some  account  of  a  few  of  the  cases  which  have  been 
put  into  my  hands  for  examination,  as  I  shall  have  occasion  to 
refer  to  them  when  coming  to  the  proof  of  my  proposition, 
that  the  present  rules  of  evidence  in  such  cases,  and  the  usual 
methoils  of  investigation  recognised  by  the  courts,  so  far  from  ten4- 
ing  to  prevent  the  occurrence  of  such  crimes,  on  the  contrary, 
serve  to  encourage  them,  by  placing  obstacles  in  the  way  of  their 
detection.  And  this  is  eminently  the  fact  as  it  regards  the  most 
skilful  workers  in  this  field  of  art ;  for  where  the  result  depends 
wholly  upon  the  comparison  of  handwritings  under  the  most  liberal 
ruling  of  the  courts,  surely,  the  close  resemblance  of  the  work  of 
the  skilful  forger  to  that  of  the  writing  in  question,  which  js  sure 
to  deceive  the  most  accomplished  expert  where  the  examination  is 
made  through  the  eye  aloney  or,  indeed,  by  the  aid  of  magnifying 
glasses  without  other  appliances,  would  necessitate  the  giving  of  a 
positive  opinion  in  his  favor.  And  it  is  this  opinion  which  is 
called  evidence  and  which  the  jury  are  expected  to  weigh  in  these 
cases.  The  lawyers  themselves  recognise  the  fact  of  the  unreliable 
character  of  this  class  of  testimony,  in  the  common  saying  that  they 
can  prove  anything  by  scientific  witnesses.  This  is  but  declaring 
that  under  the  rules  of  the  courts  they  can  and  do  get  men  to  give 
opinions,  or  rather  guesses,  which  they  present  to  the  jury  as  facts* 
and  which  are  allowed  to  weigh  as  evidence.  As  those  who  make 
these  rules  are  themselves  lawyers,  it  would  seem  as  if  the  respon- 
sibility of  such  a  perversion  of  the  very  idea  of  justice  should  rest 
on  their  heads  alone. 

Surely,  no  scientific  man,  nor  indeed  any  one  "^ho  has  the  small- 
est claim  to  such  distinction,  were  he  to  reflect  for  one  moment, 
would  allow  himself  to  be  used  in  such  a  manner.  His  guesses  are 
of  no  more  value  than  those  of  the  unprofessional  witness.  If  the 
expert  should  be,  as  he  is,  disgraced  by  lending  his  aid  in  any 
manner  to  such  practices,  what  ought  to  be  our  opinion  in  regard 
to  the  courts  and  the  lawyers  themselves,  who  call  such  testimony 
competent,  and  allow  cases  to  be  proved  and  decided  by  this  very 
class  of  evidence,  which  they  stigmatize  as  wholly  unreliable. 

In  no  other  ^^  science  *'  but  that  of  the  law,  I  submit,  would  such 
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methods  of  investigation  be  deemed  of  the  least  value.  In  medi- 
cine, which  is  often  charged  with  being  mainly  dependent  upon 
guessing,  the  field  of  investigation  is  left  entirely  open,  and  its 
methods  are  wholly  unfettered  by  iron  rules  which  preclude  all  true 
progress.  The  school  of  Salerno  no  longer  prescribes  the  obser- 
vance of  the  planets,  in  order  to  know  the  times  and  seasons  for 
gathering  medicines  or  for  administering  them.  The  weapon 
ointment  is  no  longer  used  in  cases  of  wounds,  for  the  reason  that 
Paracelsus  or  Sir  Kenelm  Digby  prescribed  it.  Nor  would  the 
decisions  of  Sir  Tumley  Snufiee  or  Mr.  Justice  Stareleigh  have  the 
least  influence  in  fettering  the  investigations  of  any  modern 
scientist  outside  of  the  field  of  the  law. 

I  proceed,  as  necessary  to  my  plan,  to  give  in  brief  the  rules 
of  the  courts  as  regards  the  examination  of  written  documents ; 
including  under  the  term  examination,  whatever  may  be  required 
or  allowed  to  be  done  in  such  cases. 

"The  testimony  of  experts  is  receivable  in  corroboration  of 
positive  evidence,  to  prove  that  in  their  opinion  the  whole  of  an 
instrument  was  written  by  the  same  hand,  with  the  same  ink,  at 
the  same  time :"  FuUon  v.  ffood,  34  Penn.  St.  865. 

"All  evidence  of  handwriting  except  where  the  witness  saw 
the  document  written,  is  in  the  nature  of  a  comparison.  It  is  the 
belief  which  a  witness  entertains  upon  comparing^  the  writing  in 
question,  with  its  exemplar  in  his  mind  derived  from  some  previous 
knowledge.  *  *  *  *  It  is  agreed  that  if  the  witness  has  the  proper 
knowledge  of  the  party's  handwriting  he  may  declare  his  belief  in 
regard  to  the  genuineness  of  the  writing  in  question.  He  may  abo  be 
interrogated  upon  the  circumstances  upon  which  he  founds  his  belief* 
The  point  upon  which  learned  judges  have  differed  in  opinioji  is 
upon  the  source  from  which  this  knowledge  is  derived  rather  than 
as  to  the  degree  and  extent  of  it:"  1  Greenl.  on  Evid.,  §  576. 

*^  There  are  two  methods  of  acquiring  this  knowledge.  The 
first  is  from  having  seen  him  write.  It  is  held  sufficient  for  this 
purpose  that  the  witness  has  seen  him  write  but  once,  and  that  only 
his  name.  *  *  The  second  mode  is  from  having  seen  letters,  bills  or 
other  documents  purporting  to  be  the  handwriting  of  the  party, 
and  having  afterwards  personally  communicated  with  him  respect- 
ing them,  or  acted  upon  them  as  his,  the  party  having  known  and 
acquiesced  in  such  acts  founded  upon  their  supposed  genuineness, 
or  by  such  adoption  of  them  in  the  ordinary  business  transactions 
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of  life  as  induces  a  reasonable  presumption  of  their  being  his 
own  writings:"  1  Greenl.  on  Evid.,  §  677. 

"  This  rule  requiring  personad  knowledge  on  the  part  of  the 
witness  has  been  relaxed  in  two  cases.  First,  where  the  writings 
are  of  such  antiquity  that  living  witnesses  cannot  be  had,  and  yet 
are  not  so  old  as  to  prove  themselves.  There  the  course  is  to 
produce  other  documents  either  admitted  to  be  genuine  or  proved 
to  have  been  respected  and  treated  and  acted  upon  «s  such  by  all 
parties,  and  to  call  experts  to  compare  them,  and  to  testify  their 
opinion  concerning  the  genuineness  of  the  instrument  in  question. 
Second,  where  other  writings  admitted  to  be  genuine  are  already 
in  the  case.  Here  the  comparison  may  be  made  by  the  jury  with 
or  without  the  aid  of  experts :"  1  Greenl.  on  Evid.,  §  678. 

Before  being  admitted  to  testify  as  to  the*  genuineness  of  a  con- 
troverted signature,  from  his  knowledge  of  the  handwriting  of  the 
party,  a  witness  ought  beyond  all  question  to  have  seen  the  party 
write  or  be  conversant  with  his  acknowledged  signature.  The 
teller  of  a  bank,  who  as  such  has  paid  many  checks  purporting  to 
be  drawn  by  a  person  who  has  a  deposit  account  with  the  bank,  but 
has  not  seen  him  write,  if  the  testimony  shows  nothing  farther,  is 
a  competent  witness  to  testify  as  to  the  handwriting  of  such  a 
person  ;  but  he  is  not  a  competent  witness  to  testify  to  the  hand- 
writing of  such  a  person  if  it  appears  that  some  of  the  checks  so 
paid  were  forged,  and  that  the  witness  paid  alike  the  forged  and 
genuine  ones :  Brigham  v.  Peters,  1  Gray  139,  146,  146. 

A  witness  who  has  done  business  with  the  maker  of  the  note, 
and  seen  him  write,  but  only  once  since  the  date  of  the  disputed 
note,  may  nevertheless  give  his  opinion  in  regard  to  the  genuineness 
of  the  note,  the  objection  going  to  the  weight  and  not  to  the 
competency  of  the  evidence :  Keith  v.  Lathrop,  10  Cush.  453. 

A  third  mode  of  acquiring  a  knowledge  of  a  person's  handwrit- 
ing is  by  putting  writings  acknowledged  to  be  his  in  the  hands  of 
the  witness  and  allowing  him  to  study  them  and  thus  become 
acquainted  with  the  handwriting ;  and  as  the  result  of  such  study 
he  is  in  some  states,  though  upon  this  point  there  is  a  conflict, 
admitted  to  be  competent  to  testify  as  to  the  case  in  question; 
that  is,  to  examine  the  document  in  the  case  and  to  give  his 
opinion  as  to  its  genuineness.  See  the  authorities,  collected  in 
1  Greenl.  Evid.,  §679-581,  and  notes. 

The  reasons  for  refusing  to  allow  such  comparisons  of  handwrit- 
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ings  are :  1st.  The  danger  of  fraud  in  the  selection  of  writings 
offered  as  specimens  for  the  occasion,  or  if  admitted,  their  genuineness 
may  be  contested  and  others  successively  introduced,  to  the  infinite 
multiplication  of  collateral  issues  and  the  subversion  of  justice :  1 
Greenl.  Evid.,  §  580. 

I  next  proceed  to  quote  other  learned  authorities  on  this  part  of 
my  subject,  some  of  them  opposed  to  the  rules,  but  all  resting  upon 
the  false  idea,  as  I  conceive  it  to  be,  that  opinions  based  upon  a 
comparison  of  handwritings  as-  a  question  of  resemblance  or  non- 
resemblance  in  form  alone  should  have  weight  as  testimony  in  courts 
of  justice.  The  more  close  the  likeness  the  more  danger  is  there, 
of  course,  of  coming  to  a  false  conclusion,  and  herein  lies  the  dan- 
ger, as  I  have  illustrated  more  fully  in  another  part  of  my  paper. 
Again,  there  is  as  great  difference  in  the  ability  of  persons  to  recog- 
nise variations  in  form  as  there  is  in  the  power  of  distinguishing 
color.  Many  persons  are  /arm-blind  as  well  as  color-blind,  and  of 
this  they  are,  of  course,  themselves  unaware  hence,  perhaps,  in 
many  cases  the  conflicting  testimony  of  witnesses  in  this  respect. 
Were  they  required  to  give  reasons  for  their  opinions  in  such  cases, 
the  discrepancy  would  be  self-evident. 

This  rule  would  not  include  such  comparison  as  a  means  of  show- 
ing points  of  difference  in  handwriting,  where  such  points  of  differ- 
ence were  made  use  of  by  the  expert,  in  connection  with  other  facts 
which,  on  account  of  their  relation  to  each  other  and  to  these  first 
also,  might  help  him  to  come  to  a  conclusion. 

"  Evidence  of  handwriting,  like  all  probable  evidence,  admits  of 
every  possible  degree,  from  the  lowest  presumption  to  the  highest 
moral  certainty,  and  affects  the  jury  accordingly :"  21  111.  415,  per 
Breese,  J. 

It  will  be  seen  that  this  dictum  is  based  upon  the  idea  that  such 
evidence  is  deducible  from  a  comparison  of  handwritings,  as  before 
explained,  which,  as  I  have  said  before,  is  less  conclusive  in  those 
cases  where  the  samples  compared  most  resemble  each  other ;  for  the 
expert  forger,  as  has  been  frequently  proved,  finds  but  little  diffi- 
culty in  producing  fac  similes  of  the  writings  he  wishes  to  imitate; 
and  of  course,  the  so-called  expert,  in  these  cases,  under  the  usual 
methods  of  examination,  can  only  testify  that  in  his  opinion  such 
specimens  are  genuine.  Thus  the  highest  "moral  certainty  "of 
the  learned  judge  (and  I  submit  of  the  courts  generally),  becomes 
the  strongest  physical  uncertainty,  so  that  when  the  court  and 
jury  were  most  affected  in  this  direction,  there  would  be  the  greater 

Digitized  by  Vj\^\^^lC 


278 


LAWS  OF  EVIDENCE  AND  THE 


reason  to  doubt,  or  at  least  to  make, a  thorough  scientific  exainina^ 
tion  of  the  writing  in  question. 


I  give,  as  an  illustration  of  this  statement,  engravings  from  the 
handwriting  of  three  well-known  citizens  of  Chicago,  and  also  imi- 
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taticMis  of  the  same.  One  of  each  is,  of  coarse,  from  a  genuine 
^>ecimen  and  one  from  an  imitation.  They  have  been  photo- 
graphed directly  on  the  wooden  block,  and  are  hence  perfect  fae 
nmiles  of  the  originals.  The  imitations  were  made  somewhat  dif- 
ferent in  size  from  the  genuine  ones,  in  order  to  show  that  they 
have  not  been  traced  from  the  originals.  It  would  be  impossible 
in  this  case  for  the  most  skilful  expert,  or  for  the  authors  of  the 
signatures  themselves,  to  tell  the  true  from  the  false  by  means  of 
any  method  of  comparison  ordinarily  used  in  the  courts,  or  indeed, 
by  any  recognised  by  the  authorities.  Still,  there  is  a  way  by 
which  the  true  originals  could  be  told  from  the  false  with  the 
utmost  certainty,  and  the  fact  demonstrated  so  as  to  be  understood 
by  the  jury. 

"All  evidence  of  handwriting,"  the  judge  goes  on  to  say, 
"  except  when  the  witness  has  seen  the  disputed  document  actually 
written,  is  in  its  nature  comparison." 

"  It  is  only  the  belief  which  a  witness  entertains  upon  comparing 
the  writing  in  question  with  an  abstract  picture  in  his  mind, 
derived  from  some  previous  knowledge,  and  he  must  upon  the 
moment  apply  that  picture  or  example  to  the  particular  writing  in 
question."  The  exception  here  laid  down  in  regard  to  the  docu- 
ment not  being  subject  to  the  same  law  of  recognition,  provided 
the  witness  saw  it  written,  seems  to  me  not  to  be  quite  correct, 
unless  the  document  had  remained  in  his  keeping  up  to  the  time 
of  its  presentation.  He  could  only  recognise  it  by  comparing  it 
with  the  abstract  picture  in  his  mind,  painted  there  at  the  time  it 
was  written,  and  this  same  statement  would  hold  good  had  the 
document  in  question  been  the  work  of  his  own  hands.  It  is  as 
necessary  to  the  success  of  the  forger  that  he  be  able  to  bring  all 
parts  of  his  feilsified  paper  in  apparent  harmony  with  his  model,  as 
that  the  writing  itself  should  be  in  the  same  condition,  and  this  is 
very  often  done,  and  is  indeed  much  less  difficult  of  accomplishment 
under  the  rulings  of  the  court  than  the  falsification  of  the  writing 
itself  even. 

I  have  had  case  after  case  of  the  kind  where  the  parties  them- 
selves, who  had  made  documents  for  the  express  purpose  of  testing 
this  fact,  failed  to  distinguish  between  the  true  and  the  false; 
not  from  the  comparison  as  expressed  above  of  the  similated  papers 
with  the  image  remaining  in  the  mind,  or  recalled  by  memory 
alone,  but  by  the  actual  presence  and  comparison  of  the  true  and 
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the  false  documents  with  each  other.  From  these  hcta  alone  I 
think  we  should  be  warranted  in  coming  to  the  conclusion  that  tes- 
timony based  upon  the  resemblance  or  non-resemblance  of  hand- 
writing, joined  with  the  evidence  deduced  from  the  external  appear- 
ance of  the  documents,  is,  if  we  go  no  further,  of  no  kind  of  value 
whatever,  and  that  we  should  oftener  get  justice  in  such  cases  by 
resorting  to  the  old  method  of  settling  doubtful  questions  by  cast- 
ing lots.  Indeed,  it  seems  to  me  that  the  present  system,  like 
loaded  dice,  is  vastly  in  favor  of  the  expert  forger,  if  not  also  of 
the  mere  beginner  or  bungler  in  the  art. 

.  In  the  continuance  of  his  comments  upon  the  rules  of  the  courts 
in  respect  to  the  comparison  of  handwritings.  Judge  Breese  goes 
on  to  say,  ^^It  has  been  already  stated,  that  a  witness  who  testifies 
on  the  subject  of  a  handwriting,  gives  at  best  but  the  result  of  a 
mental  comparison  made  by  him  of  the  disputed  writing,  with  that 
which  he  has  seen,  and  the  impression  of  which  remains  in  his 
memory.  "What  diflFerence  could  it  make  if  this  comparison  was 
carried  on  in  the  mind,  which  the  rules  of  evidence,  allow,  of  was 
actually  made  in  the  presence  of  the  court  and  jury  ?  Is  speaking 
from  an  impression  made  on  the  mind  more  convincing,  more 
worthy  of  regard  and  belief  than  a  present  conviction  produced  by 
actual  comparison?"  In  Pennsylvania,  in  Farmers'  Bank  v. 
Whitehall^  10  S.  &  R.  112,  the  court,  in  discussing  the  matter, 
say,  "  It  is  more  satisfeu^tory  to  submit  a  genuine  paper  as  a 
standard  and  let  the  jury  compare  that  with  the  paper  in  question, 
and  judge  of  the  similitude,  than  the  evidence  continually  received 
of  allowing  a  witness  who  has  seen  the  party  write  once,  to  com- 
pare the  disputed  paper  with  the  feeble  impression  the  transient 
view  of  the  writing  may  have  made  upon  his  memory." 

In  a  recent  English  case,  4  Phil.  Ev.  (Cow.  and  Hill's  notes), 
part  5,  p.  478,  it  is  said,  "  Why  is  it  not  as  reasonable  when  a 
doubtfal  paper  is  sought  to  be  made  evidence  that  the  opposite 
party  should  show  by  a  genuine  paper  and  by  a  comparison  of  a 
disputed  paper  with  it  that  the  probability  is  against  its  genuine- 
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The  arguments  in  favor  of  the  rules  of  the  courts  it  will  be  hardly 
necessary  for  me  to  notice.  They  all  of  them  seem  to  me  of  as 
little  value  as  the  first  mentioned,  which  contains  in  its  very  propo- 
sition its  answer,  e,  ^.,  where  genuine  papers  are  brought  forward 
for  comparison,  &c.     Objection.  "  The  danger  of  admitting  fraudu- 


Digitized  by 


Google 


SCIENTIFIC  INVESTIGATION  OF  HANDWRITING.  281 

lent  ODGS ;  of  coarse  no  paper  should  be  used  for  the  purpose  which 
would  not  be  admitted  by  all  parties  to  be  genuine.  No  compari- 
son of  the  kind  would  be  of  the  least  scientific  value  exeept  under 
such  conditions. 

*•  1st.  The  testimony  of  experts  may  be  reoeired  to  prove  that 
an  instrument  was  written  by  the  same  hand,  with  the  same  ink, 
and  at  the  same  time."  Suppose  every  latitude  should  be  allowed 
in  such  a  case,  still,  under  the  received  methods,  if  the  paper  should 
be  skilfully  executed,  the  witness  is  pretty  sure  to  come  to  a  wrong 
conclusion.  If  he  guess  at  the  matter,  or  is  governed  by  his  preju- 
dices, which  is  very  apt  to  be  the  case,  his  statements  surely  ought 
not  to  be  received  as  evidence.  It  is  very  easy  so  to  prepare  ink, 
and  this  is  constantly  done,  that  it  may  appear  to  the  eye  to  be  of 
the  age  required.  Microscopical  and  chemical  tests  may  be  compe- 
tent to  settle  the  question,  but  the9e  should  not  be  received  as  evi- 
dence, I  think,  unless  the  expert  is  able  to  show  to  the  court  and  the 
jury  the  actual  results  of  his  examination,  and  also  to  explain  his 
methods  so  that  they  can  be  fully  understood.  Surely,  in  matters 
involving  such  important  questions,  this  is  not  too  much  to  demand 
of  the  scientific  witness,  and  he  will  as  surely  court  such  test  if  he 
have  the  least  self-respect  or  regard  for  the  honor  of  his  vocation. 

The  investigations  under  this  rule  have  been,  heretofore,  usually 
made  by  the  eye,  sometimes  aided  by  optical  instruments,  which  are 
like  edge  tools  in  the  hands  of  unpracticed  persons ;  sometimes 
with  chemical  reagents,  which  in  the  present  state  of  the  science, 
can  tell  nothing  in  regard  to  the  age  of  writing,  but  can  tell  some- 
times as  to  the  kind  of  ink.  The  practice  has  been,  and  still  is,  to 
call  on  both  sides  professional  experts  and  others  who  have  seen 
the  party  write,  or  are  qualified  in  either  of  the  ways  described, 
to  give  an  opinion  upon  the  question  at  issue,  and  such  opinions 
«re  to  go  to  the  jury  as  evidence  which  they  are  to  weigh,  say  the 
court,  and  the  value  of  which  they  must  estimate  as  one  end  or  the 
other  of  the  scale  shall  preponderate. 

Is  not  this  the  veriest  farce  and  mockery  of  justice  imaginable! 
and  would  not  drawing  lots,  as  I  have  suggested,  be  ihx  better,  as  it 
would  be  more  expeditious  and  much  less  costly?  If  we  desire 
authority  for  this  last  method  of  deciding  cases,  we  have  such 
authority,  much  older  than  that  of  the  Romans,  which  is  so  often 
quoted.  "  The  lot  causeth  contentions  to  cease  and  parteth  between 
the  mighty."     Prov.  18 :  18.     It  will  be  seen  that  I  object  entirely 
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to  those  persons  being  called  experts  in  any  case  who  have  not 
prepared  themselves  to  give  scientific  testimony  (in  the  full  mean- 
ing of  the  word  science,  e.  g,y  knowledge  certain  and  evident); 
not  only  in  cases  involving  the  validity  of  written  documents,  but 
wherever  the  nature  of  the  case  is  susceptible  of  this  class  of 
evidence. 

I  use  the  word  opinion  in  this  discussion  in  its  legitimate  sense  as 
used  in  the  courts,  e.  g,,  "  an  opinion  is  an  idea  or  thought  about 
which  doubt  can  reasonably  exist,  as  to  which  two  persons  can 
without  absurdity  think  differently."  Out  of  this  system  of  admit- 
ting opinions  as  testimony  in  courts  of  justice,  it  seems  to  me,  has 
grown  the  practice  of  heaping  up  such  testimony  in  a  certain  class 
of  cases,  and  also  the  efforts  to  impose  upon  the  jury  by  numbers 
of  witnesses,  or  by  some  fancied  superiority  of  one  witness  over 
another,  through  the  quackery  of  sounding  names  or  titles,  or  of 
ex  cathedra  authority  on  the  part  of  such  witnesses.  At  a  recent 
trial,  a  so-called  expert  was  asked  what  offices  he  had  held  which 
gave  him  a  right  to  such  title.  He  replied,  "  I  was  president  of 
the  State  Microscopical  Society ;  I  ain  president  of  the  Academy 
of  Sciences,"  and  this  statement  was  pleaded  as  good  reason  why 
his  opinion  should  have  great 'weight  in  deciding  a  question  of 
handwriting. 

In  a  recent  case  involving  a  large  sum  of  money,  in  which  the 
writer  was  engaged,  the  facts  of  the  individuality  of  the  handwrit- 
ing, identity  of  ink  and  time,  were  all  required  as  evidence.  Here 
some  ten  witnesses,  experts  and  others,  were  sworn  on  each  side  ; 
sotne  actually  stating  that  they  had  seen  the  signature  of  the 
endorser  (which  alone  gave  the  note  any  value),  affixed  to  it  by  his 
own  hand.  This  note  purported  to  be  nearly  six  years  old.  It  was 
written  with  two  different  kinds  of  ink,  and  the  writing,  though 
having  a  somewhat  faded  appearance,  still  was  perfectly  legible, 
60  that  I  had  no  difficulty  in  making  a  copy  of  every  letter,  and 
of  getting  one  also  by  the  photographic  process.  Upon  making 
a  micro-chemical  examination  of  the  ink,  I  found  it  was  quite  fresh, 
and  moreover,  that  both  kinds  used  were  of  such  a  nature  as  to 
grow  old  rapidly,  as  seen  by  the  unaided  eye,  or  under  direct  light, 
when  viewed  by  aid  of  the  microscope. 

Here  the  experts  and  other  witnesses  swore  as  positively  in  favor 
of  the  sides  on  which  they  were  employed,  as  is  the  usual  fact  in 
such  cases,  and  the  court  remarking  that  "  no  court  in  the  world 
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had  to  do  so  much  guessing  as  this  court,'*  decided  in  favor  of  the 
genuineness  of  the  note.  The  case  was  appealed,  and  a  year  elapsed 
before  it  came  to  trial.  At  this  time,  when  the  paper  was  again 
presented  for  examination,  many  letters  and  several  whole  words, 
even,  had  become  totally  illegible,  thus  confirming  the  conclusions 
to  which  I  arrived  on  my  first  examination,  that  it  could  at  that 
time  have  been  but  a  few  m6nths  or  weeks  old.  The  very  astute- 
ness of  the  skilled  forgers  in  this  case  contributed  to  their  defeat ; 
they  having  selected,  or  more  probably  made,  these  inks  themselves 
for  the  very  purpose  that  they  might  rapidly  grow  old  in  order  to 
i^pear  so  when  presented  for  payment. 

There  is  another  point  of  view  from  which  I  desire  to  notice  this 
ease.  It  was  carried  in  the  first  instance,  as  said  the  court,  by 
guessing,  or  by  the  balancing  of  the  opinions  of  experts  and  others, 
based  upon  the  comparison  of  handwritings,  under  the  rulings  of 
the  courts.  My  own  testimony  was  not  admissible  in  this  respect,  as  I 
had  never  seen  the  endorser  of  the  note  write.  I  had  in  my  posses- 
sion hundreds  of  documents  of  his,  consisting  of  checks,  notes,  deeds, 
etc.,  of  which  I  had  made  most  careful  examinations,  and  yet  I 
was  not  sufficiently  acquainted  with  his  handwriting  to  give  an 
opinion  in  the  case ;  while  a  mere  laborer  in  his  employ,  who  had 
once  seen  him  sign  his  name  when  receipting  a  bill,  was  fully  com- 
petent to  testify,  that  is,  to  give  an  opinion  in  the  case. 

I  should  remark  that  the  rule  which  precludes  papers  not  in 
the  case  from  being  used  for  the  purpose  of  comparison,  is  not 
binding  in  some  of  the  states  nor  in  the  Federal  courts. 

There  are  certain  methods  of  examination  fairly  coming  under 
this  head,  not,  however,  contemplated  by  it  or  by  any  other  rulings 
of  the  courts,  which  I  should  deem  conclusive.  One  of  these 
methods  I  have  alluded  to  in  connection  with  the  specimens  I  have 
given  in  the  engraving ;  the  other  is  embodied  in  the  study  of  the 
anatomy  or  skeleton,  so  to  speak,  of  the  handwriting.  By  the 
anatomy  of  the  writing,  I  mean  the  principles  on  which  the  letters 
are  formed.  This  not  unfrequently  consists  of  an  undermarking 
or  skeleton  which  may  not  appear  to  the  eye,  but  which  constitutes 
an  absolute  distinction  in  style.  This  can  best  be  illustrated  by 
an  actual  case. 

Thus,  an  alleged  forged  agreement  was  brought  into  court,  in 
which  it  was  admitted  that  the  body  of  the  instrument  was  written 
by  the  party  claiming  under  it,  while  the  signature,  it  was  con- 
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tended,  was  in  the  handwriting  of  one  member  of  the  firm,  against 
which  the  claim  was  made.  There  were  quite  a  number  of  wit- 
nesses who  testified  to  their  belief  of  the  genuineness  of  the  signature,- 
one  of  them  being  a  so-called  expert,  while  as  many  from  the  same 
data  gave  contrary  opinion.  I  found  upon  an  examination  of  the 
document,  that  the  anatomy  of  the  handwriting  of  the  signature 
was  quite  different  from  that  of  the  alleged  signer,  while  the  signa- 
ture itself  and  the  writing  in  the  body  of  the  paper  agreed  in  this 
respect,  that  is  as  to  its  principles  of  structure ;  one  party  writing  in 
what  I  call  the  looped  style,  that  is,  making  a  looped  letter  when- 
ever practicable,  while  the  other,  in  every  case  where  it  was  pos- 
sible to  do  so,  avoided  any  such  form  of  letter. 

To  illustrate,  one  would  make  a  capital  aA^  thus,  by  begin- 
ning the  first  stroke  of  the  letter  near  the  ruled  line  on  the 
paper,  forming  a  curve  to  the  right,  then  carrying  the  pen  upward 
toward  the  top  of  the  letter,  thence  backward  to  the  left,  then 
downward  across  the  first  stroke,  forming  a  loop  in  the  process ; 
next  on  reaching  the  line  forming  another  loop  by  carrying  the  pen 
backwards  to  the  lefk  and  upwards  across  the  last  line  to  the  top, 
and  then  repeating  the  motion  used  in  the  first  downward  stroke  in 
forming  the  last  limb  of  the  letter.  Thus  making  the  capital  M 
with  three  loops,  one  at  the  bottom  on  the  ruled  line,  and  two  at 
the  top,  and  this  was  the  fact  in  all  this  person's  writing  where  it 
was  possible  to  introduce  a  loop.  In  many  cases  these  loops  were 
made  so  narrow  as  scarcely  to  be  noticed  by  the  unaided  eye,  the 
two  lines  of  ink  uniting  and  forming  a  continuous  line,  yet  under 
the  magnifying  glass  the  skeleton  of  the  letters  could  be  clearly 
seen,  showing  the  principle  on  which  they  were  constructed.  When 
this  party  wrote  with  a  pencil  this  looped  structure  of  his  letters 
could  be  clearly  seen. 

The  other  writer,  the  author  of  the  document  in  question,  would 

make  the  letter  ^/yy^  thus,  beginning  it  as  the  first  described  on 

the  ruled  line,  then  carrying  the  stroke  upward  to  the  top,  from 
thence  making  the  downward  stroke  directly  on  the  right  hand  side 
of  the  first,  forming  an  acute  angle  with  this  line,  and  so  of  the 
rest  of  the  letter,  which  when  finished  showed  three  acute  angles 
when  the  other  showed  three  loops.  This  I  will  call  the  acute 
angular   style,  as  it  was  characteristic  of  the  whole  document. 
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This  contrast  in  the  anatomy  of  the  two  styles  of  writing  as 
surely  shows  that  they  were  of  different  origin  as  would  have 
been  the  fact  in  the  old  feble  where  the  ass  personates  the  lion  by 
clothing  himself  in  a  lion's  skin,  could  the  observer  having  the  two 
animals  before  him  have  looked  through  their  skins  to  the  skeletons 
beneath. 

In  a  case  in  a  commercial  house  where  an  embezzlement  to  a 
considerable  amount  was  discovered,  the  alterations  which  were 
made  in  order  to  conceal  the  fraud  were  seen  to  be  fac  simikd  of 
the  handwriting  of  one  of  the  two  clerks  who  kept  the  books.  These 
alterations,  however,  might  have  been  made  by  the  other  clerk,  he 
imitating  the  handwriting  of  the  first,  in  order,  in  case  the  fact 
was  discovered,  to  clear  himself  by  casting  suspicion  upon  his  fel- 
low clerk.  The  question  thus  submitted  without  other  testimony 
would  seem  to  rest  for  its  decision  upon  a  comparison  of  the  hand- 
writings alone.  This,  as  I  have  already  shown,  might  woi^  the 
greatest  injustice  in  a  case  like  the  present,  confounding  the  innocent 
with  the  guilty.  The  altered  words  and  figures  were  to  all  appear- 
ance, in  every  respect  like  the  handwriting  of  one  of  the  parties,  as 
before  stated.  Upon  examining  the  principles  upon  which  they 
were  formed,  a  perfect  correspondence  was  seen  to  exist  here  also, 
while  upon  a  similar  examination  of  the  writing  of  the  other  clerk 
a  very  marked  difference  was  observable,  and  much  of  this  differ- 
ence could  only  be  seen  through  the  aid  of  the  microscope ;  hence  I 
felt  warranted  in  coming  to  the  conclusion  that  the  alterations  were 
the  work  of  the  clerk  whose  handwriting  they  so  closely  resembled. 
It  is  possible,  perhaps,  to  imitate  a  handwriting  by  the  very  means 
and  in  the  very  manner  in  which  the  original  was  executed.  But 
this  would,  of  course,  necessitate  the  use  of  the  microscope  in  the 
first  place,  and  a  good  deal  of  after  practice  in  order  to  its  success- 
ful accomplishment.  If  it  should  occur  in  a  given  case  and  there 
should  be  no  other  means  of  detection,  the  expert  would  have  no 
right  to  come  to  a  conclusion,  as  it  would  in  such  a  case  be  no  bet- 
ter than  guessing.  I  use  the  word  ^'  conclusion"  in  this  paper  in 
the  sense  of  a  necessary  consequence,  that  is,  to  the  mind  of  the 
expert.  And  under  these  conditions  he  might  perhaps  be  allowed 
to  state  his  conclusions  to  the  jury,  but  not  in  this  case  or  any 
other,  without  at  the  same  time  being  called  upon  to  give  the 
grounds  of  such  conclusions. 

Another  case  which  took  place  in  an  adjoining  state,  still  further 
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illustrates  the  value  of  this  method  of  examination,  and  also  of  that 
usually  resorted  to  in  such  cases.  This  case  involved  th  forgery 
of  five  separate  notes,  all  purporting  to  be  endorsed  by  one  party, 
this  endorsement  alone  giving  them  any  value.  This  gentleman, 
the  alleged  endorser  of  the  note,  was  quite  aged,  and  wrote  a  very 
fine,  tremulous  hand;  viewed  by  the  unaided  eye  the  imitation 
appeared  almost  perfect,  and  was  sworn  to  by  those  persons  whom 
the  law  in  this  state  recognises  as  competent  witn^ses  in  such  cases. 
On  making  a  magnified  copy  of  this  signature,  I  found  that  the 
tremulous  appearance  of  the  letters  was  due  to  the  fact  that  they 
were  made  up  of  a  series  of  dashes  standing  at  varying  angles  to 
each  other,  and  further,  that  these  strokes,  thus  enlarged,  were 
precisely  like  those  constituting  the  letters  themselves  in  the  body 
of  the  note  which  were  acknowledged  to  have  been  written  by  the 
alleged  forger  of  the  .signature.  Upon  the  introduction  of  this 
testimony,  the  criminal  withdrew  the  plea  of  not  guilty  and  implored 
the  mercy  of  the  court. 

In  reviewing  these  cases  it  will  be  seen  that  any  number  of  com- 
petent witnesses,  and  a  majority  of  them  I  do  not  doubt,  perfectly 
honest  in  their  opinions  or  guesses,  can  be  got  to  testify  on  either 
side  of  the  question,  well  illustrating  the  value  of  this  class  of 
testimony. 

^^  The  teller  in  a  bank  is  a  competent  witness  when  he  has  paid 
the  checks  of  the  party  whose  handwriting  is  involved  in  the 
question,  provided  he  has  not  paid  forged  checks  purporting  to 
have  been  made  by  such  party,  this  renders  him  incompetent." 
He  would  be  competent,  however,  no  matter  how  many  such  checks 
he  may  have  paid,  provided  he  has  seen  the  party  write  once,  and 
then  only  his  name. 

An  expert  may  be  called  upon  to  testify  as  to  which  writing  was 
made  first  in  cases  where  the  pen  strokes  are  seen  to  cross  each 
other.  This  is  sometimes  a  inost  important  matter,  as  upon  such 
testimony  the  decision  of  a  case  may  wholly  depend. 

In  two  recent  cases,  the  possession  of  property  to  the  amount  of 
more  than  half  a  million  dollars  was  determined  by  such  a  fact. 
From  the  investigation  which  I  have  made,  I  cannot  doubt  that  in 
nearly  all  the  cases  of  this  kind,  as  well  as  where  the  iige  of  docu- 
ments has  been  decided,  or  the  testimony  in  regard  to  this  fact  at 
all  influenced,  by  their  appearance  alone,  even  when  a  magnifying 
glass  has  been  used,  that  such  decision  has  been  based  entirely  ^pon 
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guessing.  In  one  of  the  cases  referred  to  above,  the  signatures 
were  written  with  different  inks,  the  letters  in  one  crossing  the 
other.  The  question  to  be  decided  was  the  order  of  sequence  in 
the  writing.  To  the  unaided  eye,  and  under  the  use  of  magnifying 
glasses  also,  one  ink*  showed  very  clearly  over  the  other,  and  had 
I  been  obliged  to  decide  the  question  on  such  data  alone,  I  could 
have  come  to  but  one  conclusion,  and  this  as  it  proved,  would  have 
been  the  wrong  one. 

I  was  able  to  demonstrate  the  facts  in  the  case  by  wetting  a  piece 
of  paper  with  a  compound  which  acts  as  a  solvent  of  ink,  and  then 
pressing  this  paper  upon  the  writing  in  question,  whereby  a  thin 
layer  of  ink  was  transferred  to  the  prepared  paper,  at  once  settling 
the  matter  in  dispute  by  showing  which  was  the  superposed  ink. 

As  a  result  of  my  experience  in  this  case,  I  was  led  to  make  a 
series  of  experiments  with  reference  to  determining  this  one  fact, 
though,  as  in  all  such  cases,  others  came  up  which  helped  to  deter- 
mine still  others. 

I  took  for  the  purpose  of  my  experiment  ten  of  the  most  common 
kinds  of  ink  found  in  the  market,  and  drew  a  series  of  lines,  three 
in  number,  with  each  kind  of  ink,  across  a  sheet  of  paper.  This 
was  followed  by  a  similar  series  drawn  diagonally  across  the  first, 
thus  forming  a  hundred  points  of  crossing,  and  placing  each  kind 
of  ink  above  and  also  under  all  the  others.  In  thirty-seven  cases 
out  of  the  hundred,  the  eye,  with  or  without  the  glass,  saw  the 
under  ink  as  if  it  were  on  the  surface ;  in  forty  cases  nothing  could 
be  decided  in  this  respect ;  the  balance  told  the  truth  of  the  matter. 
By  the  other  method,  that  is,  by  the  use  of  the  solvent,  the  true 
facts  could  be  made  plain  in  every  one  of  these  cases.  This  experi- 
ment, as  will  be  seen,  was  made  with  ten  kinds  of  ink  more  or  less 
differing  from  each  other  in  color  and  in  chemical  composition,  and 
it  certainly  proves  that  all  such  testimony,  as  I  have  said,  has  been 
thus  far  no  better  than  .guess  work. 

But  suppose  the  same  kind  of  ink  is  used  in  a  given  case,  here 
other  methods  of  investigation  must  be  resorted  to. 

The  question  may  be  determined  as  I  was  able  to  determine  a 
similar  one  in  the  case  of  the  City  of  Chicago  v.  Gage  et  al.^  where 
the  first  strokes  of  the  pen,  forming  channels  as  it  were,  and  dis- 
turbing the  size  on  the  paper,  allowing  the  ink  in  the  crossing  lines 
to  flow  out  to  some  distance  in  these  channels,  thus  causing  there  a 
double  thickness  of  ink  which  was.  clearly  visible  to  the  nsdced  eye* 
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There  may  be  circumstances  in  these  cases,  preventing  this  outflow 
of  ink ;  or  if  it  does  take  place,  so  mingling  the  ink  in  the  cross- 
ing lines  as  to  hinder  the  fact  from  being  seen.  Again,  it  might 
be  determined  by  settling^  the  question  of  age  by  chemical  and 
other  means  applied  to  the  writing  itself. 

If  all  these  resources  fail  us  we  can  then,  under  the  rulings  of 
the  courts,  resort  to  the  usual  method  of  forming  an  opinion 
through  the  process  of  guessing. 

In  a  case  where  the  validity  of  a  note  depended  upon  the  fact 
whether  the  words  and  figures  constituting  the  date  of  the  endorse- 
ment were  written  at  the  time  with  the  other  words  of  the  endorse- 
ment, I  was  able  to  decide  the  question  by  showing  that  they  were 
not  only  more  recent,  but  that  they  were  written  with  a  diflferent 
kind  of  ink.  The  party  swore  that  after  having  written  the  words 
constituting  the  assignment  of  the  paper,  he  noticed  that  he  had 
not  dated  it,  and  that  he  ^Hhen  and  there,  with  the  same  pen  and 
with  the  same  ink  wrote  the  date  over  the  other  words."  I  waa 
able  to  confirm  my  conclusions  in  this  case,  through  experiments 
for  ulterior  purposes,  by  means  of  the  photographic  process.  I  had 
a  photographic  copy  of  the  writing  made  in  order  to  compare  it 
with  that  on  the  inside  of  the  instrument.  The  photograph  not 
only  copied  the  forms  of  the  letters  in  this  case,  but  it  also  took 
notice  of  the  diflference  in  color  of  the  two  inks,  thus  confirming 
the  accuracy  of  my  own  deductions. 

The  photograph  is  able  to  distinguish  shades  of  color  which  are 
inappreciable  to  the  naked  eye ;  thus,  where  there  is  the  least  parti- 
cle of  yellow  present  in  a  color  it  will  take  notice  of  the  fiwt  by 
making  the  picture  blacker,  just  in  proportion  as  the  yellow  pre- 
dominates, so  that  a  very  light  yellow  will  take  a  deep  black.  So, 
any  shade  of  green,  or  blue,  or  red,  where  there  is  an  imperceptible 
amount  of  yellow,  will  print  by  the  photographic  process  more  or 
less  black ;  while  either  a  red  or  blue,  verging  to  a  purple,  will  show 
more  or  less  faint,  as  the  case  may  be.  Here  is  a  method  of  investi- 
gation which  may  be  made  very  useful  in  such  cases,  and  which 
will  give  no  uncertain  answer.  Indeed,  its  testimony  may  be  said 
to  amount  to  a  demonstration.  Greenleaf,  in  his  work  on  Evidence, 
vol.  1,  sec.  1,  says,  "  none  but  mathematical  truth  is  susceptible  of 
that  high  degree  of  evidence  called  demonstration,  which  excludes 
all  possibility  of  error."  In  spite  of  this  dictum  I  have  used  the 
word  demonstration  several  times  in  this  paper,  and  as  I  hold  that 
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scientific  testimony  which  does  not  amount  to  a  demonstration, 
should  (in  that  class  of  cases  susceptible  of  scientific  accuracy), 
have  little  weight  in  a  court  of  justice,  I  wish  to  bring  it  to  a 
still  further  test.  In  a  paper  involving  some  thousand  dollars,  an 
alteration  had  been  made,  which,  as  was  alleged,  entirely  changed 
the  direction  in  which  the  property  was  intended  to  be  bestowed 
by  the  maker  of  the  paper.  The  alteration  was  admitted,  but  was 
sworn  to  as  having  been  made  by  the  original  party  immediately 
after  writing  the  paper,  he  himself  being  dead  at  this  present  time, 
and  the  only  living  witness  being  the  one  so  attesting. 

T]iis  witness  swore  that  the  party  'Hhen  and  there,"  as  in  the 
case  before  quoted,  ^'made  the  alteration  at  the  same  time  and 
with  the  same  pen  and  ink  with  which  the  other  portion  of  the 
paper  was  written  ;**  he  added  that  "  there  was  only  one  kind  of 
ink  in  the  room  at  the  time."  Upon  examination  I  found  that  all 
of  the  paper,  with  the  exception  of  that  part  where  the  alteration 
was  made,  was  written  with  an  ink  composed  of  nut  galls  and  sul- 
phate of  iron,  while  the  other  ink  was  made  of  analine  and  Prussian 
blue.  Does  it  not  amount  to  a  demonstration  that  the  whole  paper 
could  not  have  been  written  with  one  and  the  same  kind  of  ink  ? 
This  is  certainly  in  accordance  with  the  received  definition  of  the 
word,  e.  g,^  demonstration,  the  exhibition  of  one  truth  as  the  con- 
sequence of  another,  &c. 

The  proof  of  the  age  of  a  document  which  is  sought  to  be  estab- 
lished by  the  appearance  of  the  paper  is,  if  possible,  less  reliable 
than  by  the  comparison  of  the  handwriting  by  the  ordinary  methods. 
I  have  repeatedly  examined  papers  which  have  been  made  to 
appear  old  by  various  methods,  such  as  washing  with  coffee,  with 
tobacco-water,  and  by  being  carried  in  the  pocket  near  the  person, 
by  being  smoked  and  partially  burnt,  and  in  various  other  ways. 
I  have  in  my  possession  a  paper  which  has  passed  the  ordeal  of 
many  examinations  by  experts  and  others,  which  purports  to  be 
two  hundred  years  old,  and  to  have  been  saved  from  the  Boston 
fire.  The  handwriting  is  a  perfect  fac  rnnile  of  that  of  Thomas 
Addington,  the  town  clerk  of  Boston  two  hundred  years  ago,  and 
yet  this  paper  is  not  over  two  years  old. 

It^will  thus  be  seen  that  in  my  opinion,  under  the  present  rul- 
ings of  the  courts,  there  is  no  species  of  evidence  less  to  be  relied 
upon  in  regard  to  the  genuineness  of  documents  than  that  furnished 
by  the  (superficial)  examination  of  the  documents  themselves,  and 
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that  this  is  wholly  due  to  the  methods  of  examination,  and  not  iu 
the  least  degree  inherent  in  the  nature  of  the  subject  itself.  Such 
are  the  iron  rules  which  govern  these  investigations,  and  so  unwill- 
ing are  scientific  men  in  most  instances  to  subject  themselves 
to  the  ignorance  and  bigotry  of  unprincipled  lawyers,  that  they 
avoid,  so  far  as  possible,  having  anything  to  do  with  such  matters, 
and  therefore,  the  name  "expert'*  has  got  to  mean  anything  other 
than  what  the  term  implies.  Witnesses,  if  dishonest,  will  be  gov- 
erned by  their  interests ;  if  honest  and  ignorant,  by  their  preju- 
dices ;  and  thus,  of  course,  both  classes  testify  on  the  side  which 
employs  them,  and  as  they  can  only  give  an  opinion,  which  opinion 
at  best  is  metely  a  guess,  a  trial  merges  itself  into  a  thing  of  man- 
agement, in  which  the  most  skilful  strategist  gains  the  victory. 
The  jury  are  instructed  **  to  weigh  the  evidence,**  and  as  they  have 
no  philosophers*  scales  in  which  mountains  could  be  balanced 
against  atoms  of  sense  with  which  to  perform  the  act,  each  party 
strives  to  make  it  appear  that  he  has  the  greater  weight  of  evidence 
on  his  side;  hence  the  imposition  of  high-sounding  titles :  and,  as  I 
have  noticed  before,  the  introduction  of  all  that  class  of  management 
which  strives  to  make  the  lesser  reason  appear  the  greater,  and 
thus  impose  upon  the  jury.  If  the  witness  chances  to  be  both 
intelligent  and  honest,  the  condition  of  things  is  no  better ;  for,  as 
I  have  shown  before,  he  can  only  give  a  mere  guess  in  any  case 
under  the  existing  methods  in  some  of  the  courts. 

I  have  said  that  the  present  unreliability  of  this  class  of  testi- 
mony is  not  inherent  in  its  nature,  but  under  proper  rulings, 
scientific  witnesses  (and  these  alone  should  be  employed  where  the 
investigation  is  of  a  scientific  nature),  would  be  able  to  give  abso- 
lutely reliable  testimony  in  many  cases,  and  where  they  were  not 
able  to  do  so  they  would  state  the  fact,  and  thus  remove  all  elements 
of  guessing  from  this  class  of  evidence.  Further,  the  scientific 
witness  should  be  allowed,  indeed,  should  be  obliged,  as  I  have  said 
before,  to  show  and  explain  as  far  as  possible  the  methods  by  which 
he  arrives  at  his  results.  Thus,  where  a  paper  had  been  wet  by  a 
solution  of  tannic  acid,  for  a  fraudulent  purpose,  it  was  easy  to 
show  the  fact  by  touching  the  yellowed  paper  with  a  solution  of 
sulphate  of  iron,  when  the  trick  was  at  once  made  evident  by  the 
dark  discoloration  of  the  spot  where  the  fluid  was  applied.  The 
opinion  of  experts,  and  of  all  who  saw  this  paper,  was  that  the 
writing  was  very  recent,  on  account  of  its  fresh  appearance.     This 
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very  freahness  being  the  result  of  the  washing  with  tannic  acid. 
Thus  also  in  a  case  of  tromp-Voeil  in  a  French  court ;  the  ring  or 
border  of  paste  which  had  previously  united  the  two  papers  could 
at  once  have  been  brought  in  view  by  washing  the  paper  with  a 
solution  of  iodine.  It  seems  that  in  the  French  courts  every  man- 
ipulation or  experiment  necessary  to  elucidate  the  truth  in  the 
case,  even  to  the  destruction  of  the  document  in  question,  is 
allowed,  the  court  as  a  matter  of  precaution,  being  first  fiirnished 
with  a  certified  copy  of  the  same. 

In  the  many  cases  of  alleged  fraudulent  papers  put  in  my  hands 
for  examination,  I  have  rarely  found  any  insurmountable  diflSculty 
in  coming  to  a  conclusion,  such  conclusion  being  based  upon  the 
principles  which  I  have  set  down  as  requisite  in  my  opinion,  to  be 
acted  upon  in  all  this  class  of  testimony.  As  in  cases  involving 
blood  examinations  each  case  must  be  investigated  by  itself  alone, 
as  in  almost  every  case  new  facts  present  themselves.  Still  gen- 
eral principles  may  be  laid  down  so  that  with  the  aid  of  the 
microscope  and  other  necessary  instruments,  and  chemical  re-agents, 
one  may  be  prepared  to  solve  this  class  of  questions  with  almost 
unerring  certainty,  or  at  least  to  avoid  coming  to  any  wrong  con- 
clusions. Thus  it  will  be  seen  that  as  I  view  the  subject,  this 
important  class  of  testimony  in  all  its  phases,  as  now  managed  in 
the  courts,  so  far  from  furthering  the  ends  of  justice,  is  more 
calculated  to  favor  the  wrongdoer;  that  there  is  no  inherent  neces- 
sity of  such  a  condition  of  things,  either  in  the  nature  of  the 
subject  itself,  or  in  the  present  state  of  scientific  knowledge ;  but 
that  the  fimlt  is  wholly  due  to  the  practice  of  the  courts,  which  are 
governed  in  this  respect,  in  most  cases,  by  tradition  and  precedent 
rather  than  by  logical  reasoning  or  scientific  deduction. 

K.  U.  PiPBK. 
Chicago,  Ills. 

RECENT    ENGLISH    DECISIONS. 

High  Court  of  Justice  ;  Common  Pleas  Division. 

BENT  V,  THE  WAKEFIELD  AND  BARNSLEY  UNION  BANK. 

Where  a  reward  is  ofTered  for  information  leading  to  the  apprehension  of  a 
felon,  a  police  constable,  to  whom  the  felon  has  voluntarily  offered  to  sanrender 
himself,  is  not  entitled  to  the  reward. 

England  t.  DavicUony  11  A.  &  E.  856,  commented  upon. 

This  was  an  action  tried  before  Grove,  J.,  at  the  Bristol  Sum- 
mer Assizes  1878.     It  was  reserved  for  further  consideration. 
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The  facts  of  the  case  and  the  arguments  on  further  consideration 
suflSciently  appear  in  the  judgment. 

Arthur  Charles,  Q.  C,  for  the  plaintiff,  cited  Smith  v.  Moore,  1 
C.  B.  438 ;  England  v  Davidson,  11  A.  &  E.  856. 

H.  T.  Cole,  Q.  C,  and  Templer,  for  the  defendants,  cited 
Thatcher  v.  England,  3  C.  B.  254 ;  Lancaster  v.  Walsh,  4  M.  & 
W.  16;  Snowden  on  Constables,  p.  152;  Cowles  v.  Dunbar,  2 
C.  &  P.  665. 

The  opinion  of  the  court  was  delivered  by 

Grove,  J. — This  case  was  tried  before  me  at  Bristol  at  the  last 
summer  assize.  It  was  an  action  for  a  reward  of  200/.  offered  in 
a  handbill,  published  by  the  defendants,  in  the  following  terms : 
"  200/.  Whereas,  on  the  26th  of  June  last,  William  Glover,  shoddy 
and  mungo  dealer,  of  Osset,  absconded  from  Osset,  after  committing 
various  forgeries  on  several  manufacturing  firms  in  the  West  Rid- 
ing of  Yorkshire ;  notice  is  hereby  given  that  the  above  reward 
will  be  paid  to  any  person  or  persons  giving  such  information  to 
Mr.  William  Airton,  superintendent  of  police,  Dewsbury,  or  to 
Mr.  William  Halls,  superintendent  of  police,  Wakefield,  as  will 
lead  to  the  apprehension  of  the  said  William  Glover.  West  Riding 
Police  Office,  Wakefield,  27th  of  July  1877." 

The  plaintiff's  case,  on  which  my  judgment  must  be  founded, 
was  shortly  stated  as  follows  :  On  the  80th  of  November  1877,  a 
person  presented  himself  at  the  police  office,  Exeter,  and  on  the 
plaintiff,  who  was  chief  constable  for  Exeter,  being  sent  for,  the 
man,  who  was,  in  fact.  Glover,  said,  according  to  the  plaintiff's  evi- 
dence, "  You  hold  a  warrant  for  me.  I  am  wanted  for  forgery." 
The  plaintiff  asked  his  name  and  what  he  was.  He  said,  *^  You 
know  already,  and  hold  the  warrant."  Some  further  conversation 
took  place.  The  plaintiff  thought  the  man  was  out  of  his  mind,  or 
had  been  drinking,  and  recommended  him  to  go  to  an  hotel.  The 
plaintiff  then  left  him  in  a  private  room,  searched  the  **  Police 
Gazette,"  and  found  the  name  "William  Glover,"  wanted  for 
forgery.  He  got  him  to  take  off  his  hat,  and  in  his  own  words, 
"  I  satisfied  myself  after  reading  the  '  Police  Gazette'  when  he 
took  his  hat  off."  The  plaintiff  then  telegraphed  to  Mr.  Airton, 
superintendent  at  Dewsbury,  "  Do  you  hold  warrant  for  the  appre- 
hension of  William  Glover,  for  forgery  ?"  and  received  a  telegram 
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in  return,  "  I  still  hold  warrant  for  Glover,  and  should  like  him  to 
be  apprehended."  Upon  that  the  plaintiff  apprehended  and  charged 
the  man,  who  was  ultimately  convicted. 

For  the  defendant,  evidence  was  given  to  prove  that  Glover  gave 
his  name  before  the  telegram  was  sent,  and  also  that  he  was  taken 
into  custody  before  it  was  sent.  I  left  these  two  questions  to  the 
jury,  and  they  found  that  Glover  was  not  in  custody  before  the 
telegrams,  bu^  could  not  agree,  and  after  being  locked  up  were  dis- 
charged as  to  the  first  question ;  counsel  agreeing  that  they  would 
accept  the  finding  on  the  second  question  for  the  purposes  of  the 
case. 

The  point  reserved  and  argued  before  me,  on  further  considera- 
tion, was  whether  or  not  the  plaintiff  was  entitled  to  the  reward. 
For  the  plaintiff,  it  was  argued  that  he  was  the  person  to  be  taken 
to  have  given  the  information  leading  to  the  apprehension,  within 
the  meaning  of  the  handbill ;  for  the  defendants,  that  the  criminal 
Glover  had  given  the  information  himself;  and,  secondly,  that  on 
grounds  of  public  policy,  the  plaintiff  was  not  entitled  to  the  reward. 

I  am  of  opinion  that  the  defendants  are  entitled  to  judgment.  It 
was  not  contended  that  the  mere  fact  of  being  the  person  who  first 
communicated  with  Airton,  would  be  sufficient  to  entitle  the  plain- 
tiff to  success,  supposing  the  information  to  have  been  given  to  the 
plaintiff  by  some  one  other  than  the  criminal  himself;  indeed  the 
very  able  and  learned  counsel  for  the  plaintiff  said,  in  answer  to  me 
(though  I  do  not  wish,  and  ought  not  to  tie  him  to  his  admission), 
that  if  Glover  had  given  information  to  Airton,  Airton  would  have 
been  entitled  to  the  reward.  I  think  he  could  hardly  have  avoided 
this  admission.  Airton  and  Halls,  it  seems  to  me,  are  persons  men- 
tioned as  proper  to  be  communicated  with ;  but  if  the  information 
had  been  given  direct  to  those  offering  the  reward,  and  had  led  to 
the  apprehension,  I  should  consider  that  sufficient.  In  Lancaster 
V.  WaUhj  where  no  person  was  named  to  receive  the  information, 
but  the  reward  was  to  be  given  on  application  to  the  defendant,  Mr. 
Baron  Parke  says :  '^  It  seems  to  me  that  any  communication  to 
the  constable,  whose  duty  it  was  to  search  for  the  offender,  was 
within  the  terms  of  the  handbill,  although  there  was  no  proof  of  a 
communication  to  the  defendant  himself."  In  the  same  case  it  is 
held  by  the  same  learned  judge  that  "  the  party  who  first  gave  the 
information,  and  he  alone,  is  to  have  the  benefit;"  and  Mr.  Baron 
Aldbrson  says :  ^^  Information  means  the  communication  of  material 
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facts  for  the  first  time."  It  appears  to  me  that  the  first  information 
given  in  the  present  case  to  a  person  authorized  to  act  was  that 
given  by  the  criminal  himself;  and  although  he,  on  grounds  of 
public  policy,  ought  not  to  be  entitled  to  the  reward,  still,  where  a 
constable  may  apprehend  a  criminal  (Snowden  on  Constables,  p. 
152 ;  Com.  Dig.  tit.  Justices  of  Peace^  B.  79),  is  the  mere  channel 
of  communication,  and  only  makes  inquiries  for  the  purpose  of  sat- 
isfying himself,  he  is  not  the  person  giving  the  information  within 
the  true  meaning  of  the  advertisement.  The  apprehension  is  not  the 
consequence  of  the  constable's  information,  but  of  the  criminal's 
surrender  of  himself  to  justice.  To  use  the  words  of  Chief  Justice 
TiNDAL,  in  the  case  of  Thatcher  v,  England^  "  The  clue  once  found, 
the  plaintiff,  in  apprehending,  did  no  more  than  his  ordinary  duty." 

It  was  argued  that,  in  the  case  of  Thatcher  v.  England^  the  first 
information  was  given  by  the  criminal,  and  yet  that  the  person  who 
communicated  that  information  was  the  party  entitled ;  but  there 
the  communication  by  the  criminal  was  not  made  to  any  one 
authorized  to  act  in  apprehending  or  pjocuring  his  apprehension, 
but  to  a  person  whom  seemingly  he  considered  a  friend,  for  the 
purpose  of  borrowing  money  to  enable  him  to  go  to  London  and 
dispose  of  the  property  stolen.  The  communication  by  the  crimi- 
nal there  was  not  in  the  nature  of  information  to  be  acted  upon  for 
the  purpose  of  apprehension,  and,  had  the  person  to  whom  it  was 
made  kept  the  secret,  would  not  have  led  to  his  conviction.  In 
that  case  it  was  also  held,  that  though  the  first  police  constable  to 
whom  the  communication  was  made  by  his  activity  and  persever- 
ance succeeded  in  tracing  or  recovering  nearly  the  whole  of  the 
property,  and  in  procuring  evidence  to  convict  the  thief,  he  was 
not  entitled  to  the  reward. 

The  cases  mainly  relied  on  for  the  plaintiff  were  England  v. 
Davidson  and  Smith  v.  Moore.  The  first  of  these  cases  bears 
more  on  the  question  of  public  policy  than  on  the  point  to  which  I 
have  hitherto  adverted.  It  was  there  held,  on  demurrer,  that  the 
fact  of  the  person  giving  the  information  being  a  constable  did  not 
necessarily  disentitle  him  on  the  ground  of  want  of  consideration, 
it  being  his  duty  to  discover  and  apprehend  felons,  or  on  grounds 
of  public  policy.  In  that  case  the  averments  in  the  declaration 
were  general,  viz :  that  the  plaintiff  did  give  such  information  as 
led  to  the  conviction,  and  in  the  plea  that  the  plaintiff  was  and  is 
a  constable  of  the  district,  and  that  it  was  his  duty  to  give  every 
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information  which  might  lead  to  the  conviction,  and  to  apprehend 
him.  The  short  judgment  of  the  court,  delivered  by  Lord  Den- 
man,  is  as  follows :  *^  I  think  there  may  be  services  which  the  con- 
stable is  not  bound  to  render,  and  which  he  may,  therefore,  make 
the  ground  of  a  contract.  We  should  not  hold  a  contract  to  be 
against  the  policy  of  the  law  unless  the  grounds  for  so  deciding 
were  very  clear.*'  All  that  that  case  decides  is  that  a  constable 
as  such  is  not  disentitled  to  a  reward  of  this  description,  or  neces- 
sarily disentitled  as  against  public  policy.  In  Smith  v.  Moore  a 
police  constable  then  temporarily  suspended  apprehended  a  burglar, 
who,  after  his  apprehension  voluntarily  confessed.  The  constable 
was  held  entitled  to  the  reward.  There  is  in  that  case  the  obvious 
distinction  from  the  present  that  the  confession  was  made  after  the 
apprehension  effected  by  the  person  claiming  the  reward,  who,  by 
his  suspicions,  and  by  apprehending  on  the  strength  of  them,  had 
already  done  much,  probably  enough,  to  earn  it. 

On  the  question  of  public  policy  I  am  bound  by  the  case  of  Mng- 
land  v.  Davidson^  so  far  as  the  judgment  in  that  case  extends,  and 
although  there  may  be  some  distinction  as  to  this  point  between 
that  case  and  the  present,  yet  in  deciding  a  case  on  the  ground  of 
public  poliqy,  the  decision  should  be  based  on  some  broad  principle, 
and  one  capable  of  general  application.  I  am  unable  to  see  any 
general  principle  other  than  that  argued  in  England  v.  Davidson^ 
viz.,  that  a  constable  is  bound  by  his  duty,  the  duty  of  his  oflSce,  to 
seek  for  criminals,  and  to  use  his  utmost  efforts  to  bring  them  to 
justice.  There  are  strong  arguments  of  expediency  touching  the 
administration  of  justice  and  the  interest  of  the  state,  why  consta- 
bles should  not  be  allowed  to  receive  rewards.  The  expectation  of 
rewards  would  offer  great  temptation  to  delay  an  active  search,  by 
which  delay  the  criminal  might  escape,  or  in  a  case  like  the  present 
to  delay  taking  into  custody  a  criminal  who  gives  himself  up,  so 
that  the  constable  might  appear  to  use  exertions  to  procure  complete 
information,  and  for  that  to  claim  the  reward.  There  would  also  be 
a  temptation,  particularly  to  those  constables  in  the  detective  ser- 
vice, to  look  to  bribes  or  to  seek  promises  of  rewards  from  persons 
anxious  to  recover  their  property,  and  unless  such  were  offered  to 
be  inert  in  their  efforts.  But  although  the  judgment  in  England 
V.  Davidson  does  not  enter  upon  those  questions,  I  must  assume 
that  they  were  present  to  the  minds  of  the  judges  who  decided  that 
case.     Whatever  my  own  opinion  may  be,  it  seems  to  me  that  I 
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cannot  without  over-subtle  refinement  apply  to  this  case  any  general 
principle  of  public  policy  which  is  not  involved  in  that  case.  If 
that  case  is  to  be  reviewed,  it  must  be  reviewed  in  a  court  of  appeal. 
The  first  point  is  suflScient  to  decide  this  case,  and  I  give  judg- 
ment for  the  defendants. 


Notwithstanding  the  coart  in  this  case 
preferred  to  rest  its  decision  upon  the 
special  and  particular  ground,  that  the 
plaintiff  was  not  really  the  person  who 
gare  the  information  which  led  to  the 
apprehension  of  the  offender,  rather  than 
on  the  broad  grounds  of  public  policy, 
yet  it  is  well  settled,  in  America  at  least, 
that  officers  can  not  recover  a  reward 
offered,  when  they  do  only  what  their 
duty  requires,  or  when  acting  solely 
nnder  their  official  authority. 

This  is  well  illustrated  by  the  case  of 
Pool  V.  Boston,  ^  Cush.  219  (1849). 
The  city  had  offered  a  reward  of  $2000 
for  "  the  detection  and  conviction  of  any 
incendiaries."  The  plaintiff,  a  city 
watchman,  while  in  the  performance  of 
his  duty  as  such,  discovered  a  person 
setting  fire  to  a  building  in  his  precinct, 
and  on  the  watchman's  complaint  he 
was  convicted  thereof,  and  punished, 
but  the  plaintiff  was  held  not  entitled  to 
the  reward,  on  the  ground  that  he  had 
done  no  more  than  his  duty,  which  was 
either  to  give  notice  to  the  mayor,  or 
chief  of  police,  or  else  make  the  com- 
plaint himself,  and  have  the  arrest  made 
immediately,  and  if  he  chose  to  do  the 
latter,  he  did  not  thereby  entitle  himself 
to  the  reward.  It  is  true  that  in  this 
case  the  reward  was  offered  by  the  city, 
in  whose  service  the  plaintiff  was,  and 
to  whom  he  owed  his  whole  abilities, 
but  this  fact  does  not  seem  to  have  been 
thought  material  by  the  court. 

The  same  principle  was  again  applied 
by  the  same  court  in  Lkivies  v.  Burns, 
5  Allen  349  (1862)  ;  in  which  the  pro- 
prietors of  the  Cunard  line  of  steamers, 
offered  a  reward  for  information  to  the 
agent  or  officers  of  their  ships,  of  goods 
smuggled  or  intended   to  be  smuggled 


thereupon.  The  plaintiff  was  a  day 
inspector  of  cnstoros,  and  was  not  as- 
signed to  inspect  a  steamer  which  ar- 
rived in  the  night,  but  did  so,  and  seized 
some  goods  intended  to  be  smuggled,  and 
the  owners  thereof  were  convicted  on 
his  testimony.  He  gave  information  to 
the  defendants  of  all  the  facts  and  claimed 
the  reward ;  but  he  was  not  allowed 
to  recover,  upon  the  broad  ground  of 
public  policy,  because  he  was  acting  as 
officer  of  the  customs,  and  although  not 
exactly  on  duty  as  such,  at  the  moment, 
but  rather  a  Tolunteer,  he  was  still  act- 
ing in  his  right  as  an  officer,  and  could 
not  otherwise  have  had  any  authority  to 
interfere  at  all ;  and  while  so  acting, 
it  was  his  duty  to  detect  and  expose  any 
violation  of  the  revenue  laws,  without 
any  other  compensation  than  that  which, 
was  attached  to  his  office  ;  and  judgment 
was  entered  for  the  defendants. 

The  offer  of  a  reward  is  only  one 
mode  of  making  a  contract,  and  the 
same  principles  apply,  as  if  an  actual 
special  contract  had  been  made  to  pay- 
officers  extra  for  doing  only  their  duty  ; 
and  for  which  a  fixed  salary  or  fixed  fees 
are  established  by  law.  In  such  cases  the 
decisions  are  uniform  in  both  countries, 
that  the  officer  cannot  recover  the  extra 
compensation. 

Thus  in  Stotesburtf  v.  Smith,  2  Burr. 
924  (1760),  the  defendant  promised  a 
sheriff^s  bailiff  who  had  arrested  his 
friend  in  a  civil  action,  to  pay  him  six 
guineas,  if  he  would  accept  the  defend- 
ant as  his  bail ;  but  although  he  accepted 
him  f  J  offered,  he  was  not  allowed  to 
recover,  because  if  the  defendant  was  a 
responsible  party,  he  was  bound  to 
accept  him,  without  compensation  ;  and 
if  be  was  not  responsible,  he  had  no 
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right  to  accept  him,  and  therefore  he 
had  violated  his  doty.  This  is  a  lead- 
ing case.  See  also  Bridge  v.  Ccue,  Cro. 
Jac.  103. 

Hatch  V.  Hann,  15  Wend.  45  (1835), 
is  a  rery  strong  case  on  this  point.  There 
the  defendant  applied  to  a  constable  to 
arrest  his  debtor  on  civil  process,  which 
the  officer  at  first  declined  to  do,  but 
upon  assurances  of  being  well  paid  for 
it,  undertook  the  service,  and  went  with 
the  defendant  to  the  man's  house  at  3 
o'clock  at  night,  and  watched  until  day- 
light, when  he  succeeded  in  arresting 
him.  J/eldy  he  was  not  entitled  to  re~ 
cover  anything  beyond  his  regular  legal 
fees  fixed  by  statute,  even  though  the 
service  was  somewhat  extra  in  its  char- 
acter, reversing  an  opposite  decision  in 

9  Wend.  262.  See  also  &mth  v.  Whilden, 

10  Barr  39  (1 84ft)  ;  Gdlmore  v.  Lewis, 
12  Ohio  281  ;  Stamper  t.  Temple,  6 
Humph.  113;  Rea  v.  SntttK,  2  Handy 
193;  Brown  v.  Godfrey,  38  Vt.  120. 

Bat  there  may  be  cases  where  a  sheriff 
arrests  persons  outside  of  .his  jurisdic- 
tion, where  he  is  entitled  to  the  reward, 
as  much  as  any  private  citizen  :  Davts 
V.  Afunson,  43  Vt.  676.  See  Hayden  v. 
Songer,  56  Ind.  42. 

So  when  the  law  makes  it  the  duty  of 
pilots  to  give  all  the  aid  and  assistance 
in  their  power  to  any  vessel  appearing 
in  distress  on  the  coast,  and  subjects 
them  to  a  fine  for  refusal  or  neglect  so 
to  do,  a  contract  to  pay  a  pilot  $500  ex- 
tra for  such  duty  is  void.  Callaghan  v. 
HaUei,  1  Caines  104  (180.3). 

These  and  many  other  similar  cases 
might  well  have  been  decided  on  grounds 
of  public  policy  alone,  and  to  avoid  ex- 
tortion which  might  be  practised  by  offi- 
cers, or  persons  in  authority  :  but  there 
is  another  ground,  weaker,  perhaps,  but 
yet  quite  sufficient,  on  which  they  might 
rest,  vix  :  want  of  consideration  ;  for  it 
is  elementary  law  that  a  promise  to  pay 
a  person  for  simply  doing  what  he  was 
already  under  a  legal  obligation  to  do, 
is  invaliil    for  lack    of  consideration. 

Vor..  XXVII.— 38 


The  promisor  receives  only  that  to  which 
be  was  legally  entitled  without  such 
promise  ;  the  promisee  parts  with  noth- 
ing he  was  not  bound  to  render.  So  that 
the  same  result  is  reached  between  pri- 
vate parties,  and  when  considerations 
of  public  policy  do  not  apply  ;  or  if  so, 
with  much  diminished  force.  Therefore 
a  contract  by  a  party  to  a  suit  to  pay  a 
witness  who  has  already  been  lawfully 
summoned,  and  is  bound  to  attend  for 
his  leg^l  fee,  an  additional  compensa- 
tion as  an  inducement  or  compensation 
for  his  time,  is  not  binding  in  law : 
Willis  V.  Pedeham,  4  J.  B.  Moore  300  ; 
1  Brod.  &  Bing.  515 ;  Collins  v.  God- 
frey, I  B.  &  Ad.  950  ;  Dodge  v.  StileSy 
26  Conn.  463. 

For  similar  reasons  a  contract  to 
pay  seamen  an  extra  compensation  for 
merely  doing  their  ordinary  duty,  for 
which  they  shipped,  and  which  is  fully 
covered  by  their  contract,  is  not  binding 
upon  the  master  or  owners ;  Harris  v. 
Watson,  Peake  102  (1791)  ;  Stdk  t. 
Meysick,  2  Camp.  317;  6  Esp.  129 
(1809)  ;  Barttett  v.  Wynian,  14  Johns. 
260  (1817)  ;  Harris  v.   Carter,  3  El.  & 

B.  559  (1854)  ;  TheAramtnta,  1  Spinks 
224.  But  reasons  of  pubKc  policy  may 
perhaps  enter  into  this  peculiar  contract, 
and  strengthen  the  force  of  the  objection 
to  iu  validity. 

It  is  probably  on  this  ground,  in  part 
at  least,  that  it  was  long  ago  held  that  a 
promise  by  A.  to  pay  B.  for  discharg- 
ing C.  from  an  unlawful  arrest,  is  not 
binding,  since  B.  was  bound  to  dis- 
charge C.  without  ^ny  promise  at  all. 
See  Atkison  v.  Settree,  Willes  482 
(1744);  Herring  v.  Dorell^  8  Dowl.  P. 

C.  604.  And  see  Dixon  v.  Adams,  Cro. 
Eliz.  538  (1596);  Preston  v.  Bacon, 
4  Conn.  471.  And  this  suggests  the 
much  mooted  question,  in  modem  times, 
whether  a  promise  by  A.  to  pay  B.  for 
fulfiilling  his  contract  with  C.  is  binding 
if  B.  does  nothing  more,  in  time  or 
mode,  than  be  was  legally  bound  to  C. 
to  do  by  his  contract  with  him.     Of 
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course,  if  A.  is  interested  in  the  ful-  and  ihat  he  would  pay  him  150/.  a  year 
filment  of  the  promise  by  B.,  or  is  for  life.  The  plaintiff  subsequently  mar- 
in  any  way  benefited  by  its  perform*,  ried,  and  the  contract  was  held  binding, 
ance,  that  would  prove  a  sufficient  con-  although  it  did  not  appear  that  the 
sideration  for  his  promise  ;  of  which  plaintiff  had  by  reason  of  the  promise 
Scotson  V.  Peggy  6  H.  &  N.  295  (1861);  incurred  any  more  liabilities  than  he  was 
is  a  well  known  instance.  Sec  also  previously  under  to  the  defendant's  niece. 
Talman  v.  Brester^  65  Barb.  369.  Shad-  Btlbs,  J.,  however,  dissented  in  a 
well  V.  Shadwelly  9  C.  B.  N.  S.  159  very  able  judgment.  And  see  Daven- 
(1860),  is  rather  closer.  There  the  de-  port  v.  f^rst  Cong,  Society^  33  Wis.  387. 
fendant  wrote  to  the  plaintiff,  who  was  But  we  are  drifting  away  from  our  start- 
engaged  to  the  defendant's  niece,  that  he  ing  point, 
was  glad  to  hear  of  his  intended  marriage,  Edmund  H.  Beknbtt. 


REC  ENT  AM  ERIC  A  N    DECISIONS. 

United  States  Circuit  Courts  Western  District  of  Pennsylvania. 
TAYLOR  ET  AL.  r.  ROCKEFELLER  et  al. 

A  petition  for  the  removal  of  a  suit  in  equity  to  the  United  States  Circuit  Court, 
with  accompanying  bond,  was  filed  in  a  state  court' during  a  term  in  which  the 
bill  was  tiled,  but  subsequently  to  the  filing  of  the  answer  and  the  appointment  by 
the  latter  court  of  a  receiver.  Held^  that  the  petition  was  filed  in  time  under  the 
Act  of  Congress  of  3d  March  1875,  requiring  the  filinjj  to  be  made  "  before  or  at 
the  term  at  which  the  cause  could  be  fii^t  tried,  and  before  the  trial  thereof." 

No  order  or  allowance  of  the  state  court  for  a  removal  of  the  cause  is  neces- 
sary under  the  Act  of  3d  March  1875.  Under  that  Act,  upon  the  filing  of  a  proper 
petition  and  bond,  in  due  season,  the  suit  is  withdrawn  from  the  jurisdiction  of  the 
stale  court,  provided  the  petition  and  record  exhibit  a  case  properly  removable. 

The  jurisdiction  of  the  state  court  is  not  ousted  unless  the  petition  and  record 
show  a  case  of  which  the  United  States  court  has  jurisdiction  ;  but  the  judgment 
of  the  state  court  to  that  effect  is  not  binding  upon  the  United  States  court ;  and 
if  the  latter  court  holds  that  the  cause  has  been  properly  removed,  a  contrary 
decision  by  the  state  court  has  no  effect. 

Any  cause  which  might  have  been  commenced  in  the  Circuit  Court,  either 
because  of  its  subject-matter  or  the  citizenship  of  the  parties,  may  be  removed 
from  a  state  court  into  the  federal  one. 

Qucere^  whether  the  federal  courts  have  jurisdiction  of  a  cause  in  which  some  of 
the  indispensable  parties  on  either  side  are  citizens  of  the  same  state  as  that  of 
some,  but  not  all,  of  the  indispensable  parties  on  the  other  side. 

They  have  not,  **if  the  rule  of  construction  applied  to  the  Judiciary  Act  of 
1789,  and  the  Acts  of  1866  and  1867,  is  applicable  to  the  later  Act  of  3d  March 
1875.  But  the  later  act,  for  the  first  time,  adopts  the  language  of  the  constitution, 
and  seems  to  have  been  intended  to  confer  on  the  Circuit  Court  all  the  jurisdiction 
which,  under  the  constitution,  it  was  in  the  power  of  Congress  to  confer."  Per 
Strong,  J. 

SembUy  that,  upon  a  legitimate  construction  of  the  constitution,  the  federal  juris- 
diction in  such  a  case  exists. 
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SembUy  that,  prior  to  the  Act  of  3d  March  1875,  no  removal  coald  be  had  unless 
each  of  the  plaintiffs  could  hare  sued  each  of  the  defendants  in  the  federal  court ; 
though  the  ruling  did  not  apply  except  as  to  indispensable  parties,  and  perhaps  not 
where  dbtinct  interests  were  represented  by  distinct  parties,  of  whom  some  could 
sue,  or  were  liable  to  be  sued,  in  the  federal  courts. 

But  under  that  act  the  power  of  remoral  is  enlarged,  and  may  be  enjoyed  whero 
in  a  suit  there  are  several  controversies  of  which  one  is  wholly  between  citizens  of 
different  states,  and  can  be  fully  determined  as  between  them.  And  this  is  true 
though  others  of  the  same  party  with  the  petitioners  for  removal,  actually  inter- 
ested in  other  controversies  embraced  in  the  same  snit,  could  not,  on  account  of 
having  the  same  citizenship  with  some  of  the  other  party,  have  themselves  removed 
the  suit. 

Upon  the  question  of  citizenship  under  the  act,  the  court  looks  to  the  citizenship 
of  the  trustee,  not  of  the  cestui  que  trust. 

Where  the  plaintiffs,  who  were  all  citizens  of  a  different  state  from  that  of  the 
defendants,  trustees,  in  a  suit  against  the  latter,  joined  their  cestuis  que  trustent  as 
co-defendants,  the  jurisdiction  of  the  United  States  court  is  not  affected  by  the 
citizenship  ^f  any  of  the  cestuis  que  truttent 

SembUy  that  the  **  controversy"  mentioned  in  the  Act  of  3d  March  1875,  between 
the  petitioners  and  the  opposite  party,  need  not  be  the  main  controversy  in  the 
case. 

A  controversy  wholly  between  citizens  of  different  states,  fully  determinable  as 
between  them,  entitles  either  of  such  parties  to  removal,  though  not  fully  deter- 
minable as  between  the  remaining  parties. 

The  Circuit  Court,  upon  such  removal,  obtains  jurisdiction  over  the  whole  cause, 
the  remaining  controversies  therein  being  treated  as  incidental  to  that  which  author- 
ized the  removal. 

Motion  to  remand  case  to  state  court. 

A  bill  in  equity  was  filed  in  the  Court  of  Common  Pleas  of  But- 
ler county,  Pennsylvania,  on  February  8th  1878,  by  H.  L.  Taylor, 
John  Pitcaim,  Jr.,  and  John  Satterfield,  against  William  J.  War- 
den, Charles  Lockart,  William  Frew,  The  Atlantic  Refining  Co., 
Charles  Pratt,  Henry  P.  Rogers,  H.  A.  Pratt,  John  D.  Rockefel- 
ler, and  Henry  M.  Flagler,  alleging  that  the  plaintiff's,  with  one 
Vandegrift  and  one  Foreman,  sold  an  undivided  interest  in  their 
oil-producing  properties  to,  and  entered  into  a  partnership  with,  the 
defendants  (without  mentioning  their  names) ;  that  the  object  of 
the  partnership  was  the  purchase  and  operation  of  oil-producing 
territory,  and  the  production  and  sale  of  petroleum  in  its  crude 
state.  It  further  alleged  that  at  the  time  of  entering  into  the 
partnership,  a  written  contract  (which  was  made  part  of  the  bill) 
was  executed  between  certain  trustees,  named  Taylor  and  Bushnell, 
of  the  first  part,  the  plaintiffs,  and  Foreman  and  Vandegrift,  of  the 
second  part,  and  the  defendants,  Flagler  and  Rockefeller,  of  the 
third  part,  stating  the  terms  under  which  the  title  to  the  lands 
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should  be  purchased,  held  and  disposed  of,  and  fixing  a  method  of 
dissolving,  and  limitation  to,  the  partnership.  It  further  alleged, 
that  the  defendants  other  than  Rockefeller  and  Flagler,  were  par- 
ties to  a  conveyance  of  land  to  the  trustees  named  in  the  foregoing 
contract ;  that  they  had  assented  to  it  in  writing,  and  declared  that 
their  conveyance  was  made  for  the  purposes  set  forth  in  it. 

The  contract  itself  showed  the  parties  to  it  to  be  Taylor  and 
Bushnell,  ti^ustees,  parties  of  the  first  part,  who  were  to  hold  the 
lands  conveyed  to  them,  to  operate,  control  and  sell  them  for  the 
sole  and  exclusive  benefit  of  Taylor,  Vandegrift,  Pitcairn,  Fore- 
man and  Satterfield,  parties  of  the  second  part,  and  Rockefeller 
and  Flagler,  of  the  third  part.  It  stipulated  that  in  case  profits 
were  divided,  they,  together  with  all  proceeds  of'  sale,  should  be 
divided  monthly,  or  oftener  if  the  executive  committee  should  so 
decide,  and  paid  one-half  to  Taylor,  for  the  parties  of  the  second 
part,  and  the  other  half  to  Flagler,  for  the  parties  of  the  third 
part.  None  of  the  defendants,  other  than  Rockefeller  and  Flag- 
ler, were  parties  to  the  contract  at  the  time  of  its  execution. 

The  bill  then  alleged  a  breach  of  the  agreement  on  the  part  of 
the  defendants,  and  prayed  (1)  that  the  partnership  under  the 
agreement  should  be  dissolved :  (2)  for  an  account  and  payment  in 
accordance  with  it :  (3)  for  discovery  in  aid  of  the  account,  and 
(4)  for  an  order  restraining  the  defendants  from  disposing  of,  or 
improperly  interfering  with,  the  property  of  the  partnership,  pen- 
dente lite. 

The  case  was  docketed  to  March  term  1878.  On  February  2l8t 
1878,  an  answer  was  filed  by  the  defendants,  denying  the  material 
allegations  of  the  bill ;  on  the  same  day  the  case  was  argued  lipon 
a  motion  for  the  appointment  of  a  receiver,  and  on  the  26th  of 
February  a  decree  was  entered,  appointing  a  receiver. 

On  March  5th  1878,  a  petition  was  presented  and  filed  by 
Rockefeller  and  Flagler,  two  of  the  defendants,  setting  forth  that 
they  were  citizens  of  Ohio,  that  of  the  other  defendants.  Warden, 
Lockart,  Frew,  and  the  Atlantic  Refining  Co.,  were  citizens  of 
Pennsylvania,  and  that  the  Pratts  and  Rogers,  the  other  defend- 
ants, were  citizens  of  New  York.  That  of  the  complainants,  Tay- 
lor was  a  citizen  of  New  York,  and  the  others  of  Pennsylvania ; 
that  the  citizenship  existed  as  stated,  at  the  time  of  the  com- 
mencement of  the  litigation,  and  continued  down  to  the  time  of  the, 
filing  of  the  petition ;  that  the  controversy  was  of  a  civil  nature, 
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in  equity,  and  that  the  sum  in  dispute  exceeded,  exclusive  of 
costs,  the  sum  of  $500.  The  petition  further  alleged  that  the  con- 
troversy was  "wholly  between  citizens  of  different  states — the  com- 
plainants, citizens  of  New  York  and  Pennsylvania,  and  the  peti- 
tioners defendants,  citizens  of  Ohio— and  that  it  was  brought  for 
the  purpose  of  restraining  and  enjoining  the  petitioners.  That 
although  Warden  and  others  were  joined  as  defendants  in  the  bill ; 
they  were  only  nominally  parties,  and  that  the  controversy  was 
capable  of  a  final  determination  between  the  complainants  and  the 
petitioning  defendants  alone.  It  further  set  forth  that  the  petition 
was  filed  before  the  term  at  which  the  cause  could  have  been  first 
legally  tried,  and  that  a  bond  had  been  filed  with  good  and  suf- 
ficient surety  conditioned  as  required  by  law.  The  petition  prayed 
that  the  court  should  proceed  no  further  in  the  case,  but  should 
order  its  removal  and  certify  the  record  to  the  Circuit  Court  of  the 
United  States,  for  the  Western  District  of  Pennsylvania. 

The  court  (McJunkin,  P.  J.),  after  argument,  filed  an  elaborate 
opinion,  in  which,  after  conceding  that  the  application  for  removal 
was  made  in  time,  and  that  the  bond  offered  was  sufficient,  he 
refused  to  order  the  removal  of  the  cause,  on  the  ground  that  from 
the  record,  which  was  the  only  legal  evidence  of  the  facts,  it  could 
not  be  discovered  that  the  controversy  was  one  that  could  be  wholly 
decided  and  determined  between  the  complainants  and  the  petition- 
ing defendants  without  the  presence  of  the  other  defendants,  and 
that,  therefore,  notwithstanding  the  difference  of  citizenship,  the 
case  did  not  come  within  the  terms  of  federal  legislation  in  regard 
to  the  removal  of  causes  from  the  state  courts,  even  of  the  Statute 
of  3d  March  1875.     (See  25  Pitts.  L.  J.  137.) 

The  petitioners.  Rockefeller  and  Flagler,  thereupon  filed  a  certi- 
fied copy  of  the  record  in  this  court.  The  complainants  now 
move  to  remand  the  case  to  the  Court  of  Common  Pleas  of  But- 
ler county. 

Q-eorge  Shira%^  Jr.y  M.  W.  Acfieson  and  John  M.  Miller^  for 
the  motion. 

Bufics  P,  Ranney,  McJunkin  ^  OampbeUj  Hampton  ^  Dalzettj 
Robert  Woods  and  2>.  T.  Watson,  contra. 

The  opinion  of  the  court  was  delivered  by 

Strong,  J. — Three  reasons  are  assigned  in  support  of  the  motion 
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to  remand  this  case  to  the  state  court.  They  are  as  follows ;  First, 
that  the  application  to  remove  the  case  into  this  court  was  not 
made  in  time ;  secondly,  that  if  the  implication  was  in  time  the 
record  discloses  that  the  state  court,  in  the  due  and  orderly  exercise 
of  its  own  jurisdiction,  has  adjudged  that  the  record  and  petition 
did  not  exhibit  a  case  proper  for  removal  under  the  Acts  of  Con- 
gress, and  has  refiised  to  part  with  its  jurisdiction ;  and  thirdly, 
that  the  record  clearly  shows  this  court  can  have  no  jurisdiction  of 
the  case. 

Of  the  first  reason  little  need  be  said.  The  Act  of  Congress  of 
8d  March  1875,  has  greatly  enlarged  the  jurisdiction  of  the  Circuit 
Courts  of  the  United  States,  and  enlarged  correspondingly  the  right 
of  removal  of  civil  suits  from  the  state  courts.  The  second  section 
of  the  act  enacts  as  follows :  ^'  That  any  suit  of  a  civil  nature,  at 
law,  or  in  equity,  now  pending  or  hereafter  brought  in  any  state 
court,  where  the  matter  in  dispute  exceeds,  exclusive  of  costs,  the 
sum  or  value  of  $500,  and  arising  under  the  constitution  or  laws 
of  the  United  States,  or  treaties  made,  or  which  shall  be  made  under 
their  authority,  or  in  which  the  United  States  shall  be  plaintiff  or 
petitioner,  or  in  which  there  shall  be  a  controversy  between  citizens 
of  different  states,  or  a  controversy  between  citizens  of  the  same 
state,  claiming  lands  under  grants  of  different  states,  or  a  contro- 
versy between  citizens  of  a  state  and  foreign  states,  citizens  or  sub- 
jects, either  party  may  remove  said  suit  into  the  Circuit  Court  of 
the  United  States  for  the  proper  district.  And  when  in  any  suit 
mentioned  in  this  section  there  shall  be  a  controversy  which  is 
wholly  between  citizens  of  different  states,  and  which  can  be  fully 
determined,  as  between  them,  then  either  one  or  more  of  the  plain- 
tiffs or  defendants  actually  interested  in  such  controversy,  may 
remove  said  suit  into  the  Circuit  Court  of  the  United  States  for  the 
proper  district." 

The  third  section  prescribes  the  time  when  such  removal  may  be 
made,  and  the  manner  in  which  it  may  be  effected.  It  enacts  that 
either  party,  or  any  one  or  more  of  the  plaintiffs  or  defendants  entitled 
to  remove  the  suit,  may  make  and  file  in  the  suit  in  the  state  court  a 
petition  for  the  removal  before  or  at  the  term  at  which  the  cause 
could  be  first  tried,  and  before  the  trial  thereof,  together  with  a 
bond  with  surety,  &c.  It  is  then  made  the  duty  of  the  state  court 
to  accept  the  petition  and  bond,  and  proceed  no  ftirther  in  the  suit. 
The  petition  and  bond  must  be  filed  "  before  or  at  the  term  at  which 
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the  cause  could  be  first  tried,  and  before  the  trial  thereof."  In  this 
case  the  bill  was  brought  to  March  term  1878,  of  the  state  court. 
It  was  filed  on  the  8th  of  February  1878;  a  motion  was  instantly 
made  for  %  receiver,  and  the  20th  of  February  was  assigned  for 
hearing  the  motion.  On  the  18th  of  February  the  defendants  en- 
tered their  appearance,  and  moved  to  postpone  hearing  of  the  motion 
for  a  receiver  until  the  27th.  This  motion  the  court  denied,  but 
postponed  the  hearing  one  day.  On  the  21st  of  February  the  de- 
fendants filed  a  joint  answer  under  oath,  denying  most  of  the  mate- 
rial averments  of  the  bill,  together  with  aflSdavits.  On  February 
25th  the  court  appointed  a  receiver,  and  on  the  5th  of  March  1878, 
the  petition  for  removal  of  the  suit  into  this  court  was  filed  together 
with  the  required  bond.  They  were  filed  before  the  first  term  of 
the  Common  Pleas,  subsequent  to  filing  the  bill,  commenced.  This 
recital  of  the  facts,  as  they  appear  by  the  record,  without  more,  is 
sufficient  to  show  that  the  application  for  removal  was  made  in  due 
time. 

The  second  reason  advanced  for  remanding  the  case  is  equally 
without  merit  If  a  proper  petition  and  bond  were  filed  in  due 
season,  as  we  hare  seen  they  were,  and  if  the  petition  and  record 
exhibited  a  case  which  the  petitioners  had  a  right  to  remove,  it  was 
not  in  the  power  of  the  state  court  to  deny  the  right  by  any  judg- 
ment it  could  give.  The  Act  of  Congress  declares  that  after  the 
petition  and  bond  are  filed,  the  state  court  shall  proceed  no  further 
in  the  suit.  The  petition  is  filed  in  the  suit.  It  thus  is  made  part 
of  the  record,  and,  by  the  act  of  filing,  the  suit  is  withdrawn  from 
the  jurisdiction  of  the  state  court.  It  may  be  admitted  that  when 
the  petition,  read  in  connection  with  the  other  parts  of  the  record, 
does  not  show  a  case  of  which  the  Circuit  Court  has  jurisdiction, 
the  jurisdiction  of  the  state  court  is  not  ousted.  In  such  a  case  that 
court  may  proceed.  It  may,  therefore,  examine  the  petition  and 
record,  but  its  judgment  upon  the  question  whether  a  proper  case 
appears  for  removal  is  not  conclusive  upon  the  Circuit  Court.  It  is 
to  be  observed  that  no  order  of  the  state  court  for  a  removal  is 
necessary ;  certainly  none,  since  the  act  of  1875.  Nor  is  any  allow- 
ance required.  The  allowance  is  made  by  the  statute.  Hence 
when  the  petition  and  record  exhibit  a  case  for  removal,  coming 
within  the  statute,  all  jurisdiction  of  the  state  court  terminates.  It 
has  even  been  said  every  subsequent  exercise  of  jurisdiction  by  that 
court  is  **  coram  non  judtccy"  null  and  void.    Such  was  the  language 
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of  the  Supreme  Court  in  Gordon  v.  Longerty  16  Pet.  97,  and  the 
declaration  has  been  repeated  in  other  courts.  This  would  seem  to 
follow  from  the  fact  that  subsequent  action  by  the  state  court  is 
expressly  prohibited  by  the  Act  of  Congress.  But  Whether  the 
declaration  was  strictly  accurate  when  it  was  made,  or  not ;  whether 
subsequent  exercise  of  jurisdiction  by  the  state  court  was  not  void, 
but  merely  erroneous,  it  is  unimportant  now  to  consider ;  for  plainly 
since,  by  the  Act  of  1875,  the  power  of  removal  and  the  jurisdic- 
tion of  the  federal  court  is  made  independent  of  any  action  or  non- 
action of  the  state  court  upon  the  application.  The  5th  section  of 
the  act  requires  the  Circuit  Court  to  dismiss  a  suit  which  has  been 
removed,  or  remand  it  whenever  it  shall  appear  to  its  satisfSeu^tion 
that  it  does  not  involve  a  dispute  or  controversy  properly  within  the 
jurisdiction  of  the  Circuit  Court.  A  decision  of  the  state  court, 
therefore,  that  the  cause  sought  to  be  removed  is  one  of  which  the 
Circuit  Court  has  jurisdiction,  can  have  no  eflFect.  It  cannot  force 
jurisdiction  upon  the  Circuit  Court,  nor  can  it  deny  jurisdiction  to 
it  And  further  the  7th  section  empowers  the  Circuit  Court,  to 
which  any  cause  shall  be  removable  under  the  act,  to  issue  a  writ 
of  certiorari  to  the  state  court,  commanding  said  court  to  make 
return  of  the  record  in  any  such  cause,  removed  as  aforesaid,  or  in 
which  any  one  or  more  of  the  plaintiffs  or  defendants  have  complied 
with  the  provisions  of  the  act  for  the  removal  of  the  same,  and 
enforce  said  writ  according  to  law.  Surely  it  would  be  no  sufficient 
return  to  such  a  writ  that  the  state  court  had  decided  the  case  was 
not  one  which  could  be  removed,  or  had  decided  that  the  Circuit 
Court  had  no  jurisdiction.  So  also  it  may  be  inferred  from  another 
provision  of  the  act  that  no  action  of  the  state  court  can  prevent  or 
hinder  the  removal.  A  severe  penalty  is  imposed  upon  the  clerk 
of  the  state  court  who  shall  refuse  to  any  one  or  more  of  the  parties 
applying  to  remove  a  cause,  a  copy  of  the  record  therein,  after  tender 
of  the  legal  fees  for  such  copy.  The  copy  must  be  furnished  for 
filing  in  the  Circuit  Court  to  any  party  applying  for  removal,  with- 
out reference  to  any  action  the  state  court  may  have  taken. 

For  these  reasons  we  think  the  refusal  of  the  Court  of  Common 
Pleas  to  allow  the  removal  of  the  case  into  this  court  is  immaterial. 

The  third  reason  urged  in  support  of  the  motion  to  remand  is  the 
most  important  one.  If  it  be  true  indeed  that  the  case  is  one  of 
which  this  court  has  no  jurisdiction,  it  is  our  duty  to  remand  it  to 
the  court  from  which  it  has  been  removed.    Whether  we  have  juris- 
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diction  or  not  depends  both  upon  the  citizenship  of  the  parties  and 
the  controversy  involved.  What  the  citizenship  is  must  be  deter- 
mined from  the  bill  filed  by  the  plaintiffs ;  and  to  the  bill  with  its 
exhibit,  the  answer  and  the  petition  for  removal,  alone,  can  we  look 
for  the  controversy  between  the  parties,  so  far  as  it  bears  upon  our 
jurisdiction.  Taylor,  one  of  the  plaintiffs,  is  a  citizen  of  New 
York,  and  his  co-plaintiffs  are  citizens  of  Pennsylvania.  Rocke- 
feller and  Flagler,  the  petitioners  for  removal,  are  two  of  the  de- 
fendants, and  they  are  both  citizens  of  Ohio.  The  other  defendants 
sued  with  Rockefeller  and  Flagler,  are  citizens  either  of  Pennsyl- 
vania or  of  New  York.  The  petitioners  are  therefore  citizens  of 
a  different  state  from  those  of  which  the  plaintiffs  are  citizens, 
though  some  of  the  plaintiffs  and  some  of  the  defendants  are  citizens 
of  the  same  state,  viz.,  Pennsylvania.  Such  being  the  citizenship, 
it  may  be  admitted  that,  as  the  law  was  before  the  enactment  of  the 
Act  of  1875,  the  petitioners  would  have  had  no  right  to  remove 
the  case  into  the  Circuit  Court,  and  that  court  would  have  had  no 
jurisdiction,  because  each  of  the  plaintiffs  was  not  capable  of  suing 
each  of  the  defendants  in  a  federal  court.  So  it  was  ruled  in 
Strawhridge  v.  Curtis,  3  Cranch  267,  when  the  12th  section  of  the 
Judiciary  Act  of  1789  was  under  consideration,  and  this  has  been 
the  constant  construction  of  that  act.  Similar  rulings  have  been 
made  with  reference  to  the  acts  of  1866  and  1867 ;  case  of  the 
Setmng  Machine  Companies,  18  Wall.  553 ;  Knapp  v.  Railroad 
Co.,  20  Wall.  122.  Such  was  the  general  rule.  It  was  not,  how- 
ever, of  universal  application.  Even  in  Strawhridge  v.  Curtis,  the 
court  declined  giving  an  opinion  of  a  case  where  several  parties 
represent  several  distinct  interests,  and  some  of  the  parties  are,  and 
others  are  not  competent  to  sue,  or  liable  to  be  sued  in  the  courts 
of  the  United  States.  And  the  rule  has  often  been  held  not  to 
apply  to  merely  formal  parties.  Thus  in  Wood  v.  Davis,  18  How. 
468,  it  was  said  by  the  Supreme  Court :  "  It  has  been  repeatedly 
decided  by  this  court,  that  formal  parties,  or  nominal  parties,  or 
parties  without  interest  united  with  the  real  parties  to  the  litigation, 
cannot  oust  the  federal  courts  of  jurisdiction,  if  the  citizenship  or 
character  of  the  real  parties  be  such  as  to  confer  it."  The  court 
has  gone  much  farther.  In  Shields  v.  Barrow,  17  How.  139,  speak- 
ing of  parties  to  a  bill  in  equity,  they  were  described  as — 1st, 
formal  parties ;  2d,  necessary  parties ;  and  3d,  "  persons  who  not 
only  have  an  interest  in  the  controversy,  but  an  interest  of  such  a 
Vol.— XXVU.  39 
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nature  that  a  final  decree  cannot  be  made  without  either  affecting 
that  interest,  or  leaving  the  controversy  in  such  a  condition  that  its 
final  determination  may  be  wholly  inconsistent  with  equity  and 
good  conscience."  Such  are  indispensable  parties.  And  subsequent 
decisions  held  that  it  is  only  when  an  indispensable  party  defendant 
was  a  citizen  of  the  same  state  with  the  plaintiff*  that  the  jurisdic- 
tion of  the  federal  courts  was  defeated.  Ober  v.  Gallagher^  93 
U.  S.  204. 

But,  whatever  may  have  been  the  doctrine  held  prior  to  the  Act 
of  Congress  of  1875,  that  Act  has  introduced  great  changes  of  the 
law.  The  1st  section  extends  the  jurisdiction  of  the  Circuit  Court 
nearly,  if  not  quite  as  far  as  the  2d  section  of  the  3d  article  of  the 
constitution  authorizes,  alike  in  regard  to  the  subject-matter  of 
suits,  and  to  the  citizenship  of  the  parties.  It  adopts  the  words  of 
the  constitution.  The  2d  section  relates  tp  the  removal  of  suits 
from  state  courts  into  United  States  Circuit  Courts,  and  it  follows 
the  language  of  the  1st  section.  Hence,  any  cause  which  might 
have  been  commenced  in  the  Circuit  Court,  either  because  of  its 
subject-matter  or  the  citizenship  of  the  parties,  may  be  removed 
from  a  state  court  into  the  federal  one.  The  question  always  is 
whether,  on  account  of  the  citizenship  of  the  parties  or  the  subject 
of  the  controversy,  the  federal  court  has  jurisdiction. 

Whether  since  the  Act  of  1875,  the  right  of  removal  extends  to 
all  cases  in  which  some  of  the  necessary  or  indispensable  defendants 
are  citizens  of  the  same  state  with  the  plaintiff's  or  some  of  them  is 
no  doubt  a  very  important  question,  not  yet  decided.  It  does  not, 
if  the  rule  of  construction  applied  to  the  Judiciary  Act  of  1789, 
and  the  Acts  of  1866  and  1867,  is  applicable  to  the  later  act.  But 
the  later  act,  for  the  first  time,  adopts  the  language  of  the  consti* 
tution,  and  seems  to  have  been  intended  to  confer  on  the  circuit 
courts  all  the  jurisdiction  which,  under  the  constitution,  it  was  in 
the  power  of  Congress  to  bestow.  Certainly  the  case  mentioned 
would  be  a  controversy  between  citizens  of  different  states,  and  the 
reasons  which  induced  the  framers  of  the  constitution  to  give  juris- 
diction to  the  federal  courts  of  controversies  between  citizens  of 
different  states  apply  as  strongly  to  it  as  they  do  to  a  case  in  which 
all  the  defendants  are  citizens  of  a  state  other  than  that  in  which 
the  plaintiff's  are  citizens ;  and  if  that  instrument  is  to  be  construed 
so  as  to  carry  out  its  intent,  it  would  seem  the  question  should  be 
answered  in  the  affirmative.     However,  that  may  be,  it  is  certain 


Digitized  by 


Google 


TAYLOR  p.  ROCKEFELLER.  807 

the  Act  of  1875  confers  a  right  to  remove  cases  which  could  not 
have  been  removed  under  any  former  act.  It  expressly  declares 
that  when  in  any  suit  mentioned  in  the  second  section,  there  shall 
be  a  controversy  which  is  wholly  between  citizens  of  different  states, 
and  which  can  be  fully  determined  as  between  them,  then  either 
one  or  more  of  the  plaintiffs  or  defendants,  actually  interested  in 
such  controversy,  may  remove  said  suit  into  the  Circuit  Court.  It 
is  not  where  the  controversy,  or  even  the  main  controversy  is 
between  such  citizens.  The  meaning^  of  the  clause  is  not  obscure. 
In  many  suits  there  are  numerous  subjects  of  controversy,  in  some  of 
which  one  or  more  of  the  defendants  is  actually  interested,  and  other 
defendants  are  not  The  right  of  removal  is  given  where  any  one 
of  those  controversies  is  wholly  between  citizens  of  different  states, 
and  can  be  fully  determined  as  between  them,  though  there  may 
be  other  defend^ts  actually  interested  in  other  controversies  em- 
braced in  the  suit.  The  clause,  '^  a  controversy  which  can  fully 
be  determined  as  between  them,"  read  in  connection  with  the  other 
words,  ^'  actually  interested  in  such  controversy,"  implies  that 
there  may  be  other  parties  to  the  suit,  and  even  necessary  parties, 
who  are  not  entitled  to  remove  it.  Such  other  parties  must  be 
indispensable  to  a  determination  of  that  controversy  which  is  wholly 
between  the  citizens  of  different  states,  or  their  being  parties  to  the 
action  is  no  obstacle  to  a  removal  of  the  case  into  the  Circuit  Court. 

If  this  is  a  correct  construction  of  the  Act  of  Congress,  the  case 
in  hand  is  free  from  difficulty.  The  petition  of  Rockefeller  and 
Flagler  for  removal,  asserts  that  the  controversy  is  wholly  between 
them  and  the  plaintiffs,  and  that  as  between  them  it  can  be  fully 
determined.  The  motion  to  remand  traverses  no  fact  set  out  in  the 
petition.  It  simply  presents  the  question  whether  the  facts  asserted 
in  the  record  show  that  under  the  Act  of  Congress  the  case  was 
improperly  removed,  and  that  this  court  has  no  jurisdiction  of  it. 
The  fifth  section  of  the  act  provides  that,  if  at  any  time  it  shall 
appear  that  such  suit  does  not  really  and  substantially  involve  a 
dispute  or  controversy  properly  within  the  jurisdiction  of  the  Cir- 
cuit Court,  that  court  shall  proceed  no  further  therein,  but  shall 
remand  it  to  the  court  from  which  it  was  removed.  Looking  then 
to  the  bill  and  answer,  do  they  involve  such  a  controversy  ?  We 
cannot  doubt  that  they  do. 

The  bill,  with  its  exhibit,  made  a  part  of  the  bill,  charges  that 
the  plaintiffs,  together  with  one  Vandergift,  and  one  Foreman,  sold 
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an  undivided  half  interest  in  their  oil  producing  properties  to  the 
defendants  (not  naming  them),  and  entered  into  a  partnership  with 
the  defendants  (not  naming  them),  having  for  its  object  the  pur- 
chase and  operation  of  oil  producing  territory,  and  the  production 
and  sale  of  crude  petroleum.  It  further  charges  that,  at  the  time 
of  entering  into  the  contract  of  partnership,  a  written  contract  was 
executed  between  certain  trustees  of  the  first  part,  the  plaintiffs, 
and  Yandergifc  and  Foreman,  of  the  second  part,  and  Rockefeller 
and  Flagler  of  the  third  part,  confirmed  by  the  other  parties  defend- 
ant, providing  for  the  manner  in  which  the  title  to  the  lands  and 
property  of  the  partnership  should  be  acquired,  held  and  disposed 
of,  and  fixing  a  limitation  and  method  of  dissolution  of  the  partner- 
ship. A  copy  of  this  agreement  is  annexed  to  the  bill,  and  made 
a  part  of  it.  From  the  whole  tenor  of  the  bill,  it  is  evident  that 
agreement  is  what  is  called  the  contract  of  partnership.  But  on 
reference  to  it,  its  purpose  waa  not  to  create  or  evidence  a  partner- 
ship. It  is  a  mere  declaration  of  trust.  The  parties  to  it  are 
Taylor  and  Bushnell,  two  trustees,  of  the  first'part,  whose  duty  is 
to  hold  the  lands  conveyed  to  them,  and  to  manage  them,  to 
operate,  control  and  sell  them  for  the  sole  and  exclusive  benefit  of 
Taylor,  Vandegrift,  Foreman,  Pitcairn  and  Satterfield,  of  the 
second  part,  and  Rockefeller  and  Flagler,  of  the  third  part  There 
are  no  other  parties  to  the  agreement.  The  parties  mentioned  as 
of  the  third  part  are  petitioners  for  the  removal  of  the  case.  They 
are  the  only  defendants  named  in  the  contract.  The  other  defend- 
ants, it  is  true,  appear  to  have  joined  in  one  of  the  conveyances  of 
land  conveyed  to  the  trustees,  and  by  a  separate  instrument  they 
expressed  assent  to  the  agreement,  and  declared  that  their  convey- 
ance was  made  for  the  purpose  set  forth  in  it.  But  they  entered 
mto  no  covenants,  and  assumed  no  obligations  to  the  plaintifis. 
Looking  more  minutely  to  the  contract,  it  appears  that  Taylor  and 
Bushnell,  the  trustees,  and  parties  of  the  first  part,  were  consti- 
tuted managers  of  the  property  and  the  interests  of  the  thrust,  for  a 
compensation  to  be  fixed.  All  the  other  parties  were  at  best  mere 
cestm  que  truatenty  and  it  was  stipulated  that  in  case  profits  were 
divided,  they,  together  with  all  proceeds  of  sale,  should  be  divided 
monthly,  or  oftener  if  the  executive  committee  should  so  decide, 
and  paid  one-half  to  Taylor  for  the  second  party,  and  the  other 
half  to  Henry  M.  Flagler  for  the  third  party.  Beyond  doubt, 
therefore.  Rockefeller  and  Flagler  are  the  main  defendants  in  this 
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suit.  There  are  no  other  indispensable  defendants.  If  those  who 
have  not  petitioned  for  a  removal  of  the  suit  into  this  court  have 
any  interest  at  all  in  it,  it  is  because  Rockefeller  and  Flagler,  the 
petitioners,  are  their  trustees ;  a  matter  in  which  the  plaintiffs  have 
no  interest.  Conceding  that  those  other  defendants  are  cestuis  que 
trustent  of  Rockefeller  and  Flagler,  which  does  not  clearly  appear, 
they  are  not  necessary  parties  to  the  bill.  They  are  represented 
by  their  trustees :  Kerrison^  Assignee,  v.  Stewart,  93  U.  S.  R.  159. 
And  the  fact  that  they  have  been  made  parties  by  the  plaintiffs 
is,  under  the  Act  of  1875,  no  obstacle  to  the  removal  of  the  case 
into  the  federal  court :  2  Wood's  Cir.  C.  Rep.  126;  Osgood  v.  Rail- 
road Co.,  6  Bis.  330;  Turner  v.  Railroad  Co.,  Dillon  on  Removal 
of  Causes  34,  note.  The  case,  therefore,  plainly  involves  a  con- 
troversy which  is  wholly  between  the  plaintiffs  and  Rockefeller, 
and  which  can  be  fully  determined  as  between  them.  If  there  are 
other  controversies,  in  which  the  other  defendants  are  interested, 
they  are  merely  incidental ;  they  are  not  the  main  controversy. 
The  real  controversy,  as  appears  on  the  face  of  the  bill,  independ- 
ent of  the  answer  and  the  petition  for  removal,  is  between  the  plain- 
tiffs and  Rockefeller  and  Flagler,  the  second  and  third  parties  to 
the  trust  agreement.  This  is  true  whether  the  third  parties  are 
solely  interested  in  one-half  of  the  trust  property,  or  whether  they 
are  trustees  of  the  other  defendants. 

Indeed,  according  to  the  literal  reading  of  the  statute  (a  reading 
quite  in  harmony  with  the  constitution),  the  right  of  removal,  and 
the  jurisdiction  of  this  court  exists,  though  the  controversy  between 
the  plaintiffs  and  the  defendants  who  are  petitioners  for  the  remo- 
val be  not  the  main  controversy  in  the  case.  It  is  enough  if  there 
be  a  controversy  wholly  between  citizens  of  different  states  which 
can  be  fully  determined  as  between  them,  though  it  may  not  be 
fully  determined  as  between  the  plaintiffs  and  the  other  defendants. 
The  phrase  ^^as  between  them**  is  significant.  And  there  is  no 
necessary  embarrassment  attending  such  a  removal.  The  entire 
suit  is  removed  because  of  the  controversy  it  involves  between  citi- 
zens of  different  states,  and  the  Circuit  Court,  having  thus  obtained 
jurisdiction,  is  competent  to  determine  all  the  controversies  in- 
volved between  the  plaintiffs  and  the  other  defendants.  The  other 
questions  are  regarded  as  incidental.  This  is  in  accordance  with 
the  acknowledged  practice,  and  with  the  adjudications.  It  has  even 
been  ruled  that  supplementary,  auxiliary,  or  dependent  proceedings. 
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though  commenced  by  original  bill,  and  involving  only  controver- 
sies between  citizens  of  the  same  state,  will  be  entertained  in  the' 
federal  courts,  when  necessary  to  a  complete  detennination  of  all 
the  matters  growing  out  of  the  controversy  in  those  courts,  between 
citizens  of  different  states.  Jonen  v.  Andrews,  10  Wall.  833,  and 
cases  in  note. 

But  in  this  case  it  is  unnecessary  to  invoke  such  decisions.  The 
case,  as  exhibited  by  the  bill  of  the  plaintiffs,  is  one  of  property 
equitably  held  in  common,  to  be  managed  and  divided  as  stipulated 
in  an  agreement,  and  the  object  of  the  suit  is  to  terminate  the  trust 
declared,  and  to  have  the  property  sold  and  divided  according  to 
the  equities  of  the  parties  interested.  The  agreement  itself  pro- 
vides how  the  division  shall  be  made.  Any  rights  to  the  profits, 
or  proceeds  of  sale,  not  belonging  to  the  second  or  third  parties, 
that  is  not  belonging  to  the  plaintiffs,  or  Rockefeller  and  Flagler, 
are  only  incidental.  The  entire  property  described  in  the  i^ee» 
ment,  together  with  all  rights  to  it,  and  all  duties  in  relation  to  it, 
and  all  duties  in  relation  to  its  management,  belongs  to  the  plaintiffs 
and  Rockefeller  and  Flagler.  If  the  other  defendants  have  claims 
against  the  latter,  they  are  outside  of  the  real  controversy,  and 
claims  in  which  the  plaintiffs  have  no  interest. 

We  think,  therefore,  the  case  was  properly  removed  into  this 
court,  and  the  motion  to  remand  it  to  the  state  court  is  denied. 

McKennan,  J.,  concurred. 

Since  the  last  edition  of  Judge  Dil-  tion  show  a  case  of  which  the  United 
lon's  pamphlet,  on  the  Removal  of  States  court  has  jurisdiction ;  but  the 
Causes,  appeared  in  1877,  several  im-  judgment  of  the  state  court  to  that 
portant  decisions  have  been  rendered,  effect  is  not  binding  upon  the  United 
in  cases  that  arose  under  the  provisions  States  court ;  and  if  the  latter  court 
of  the  Act  of  March  Sd  1875.  It  is  holds  that  the  cause  has  been  im  pro- 
proposed  to  consider  these  cases,  as  perly  removed,  a  contrary  decision  bj 
well  as  the  questions  decided  in  the  the  state  court  has  no  effect.  The 
principal  case,  with  reference,  first,  to  Court  of  Common  Pleas  No.  3,  of  Phil- 
the  effect  of  the  decisions  of  the  state  adelphia  county,  in  Dunfuxm  v.  Baird^ 
court  on  the  removal  of  the  cause;  1  W.  N.  C.  493,  held  that  the  cause 
secondly,  the  effect  of  the  Act  of  3d  could  not  be  removed  to  the  United 
March  1875  upon  prior  legislation;  States  court,  on  account  of  the  supposed 
thirdly,  the  time  within  which  the  re-  want  of  proper  citizenship  of  the  parties, 
moval  may  be  made  ;  and  finally,  the  The  cause  was  subsequently  removed  to 
parties  to  the  removal.  the  Circuit  Court  for  the  Eastern  Dis- 

I.  It  was  held  in  the  principal  case,  trict  of  Pennsylvania,  and  a  motion  to 

that  the  jurisdiction  of  the  state  court  is  remand  was  denied  by  the  court,  Mc- 

not  ousted,  unless  the  record  and  peti-  Kennan,  J.,  holding  that  no  action  by 
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the  state  court  was  required  by  the  Act 
of  3d  March  1875,  upon  the  petition  or 
bond.  It  was  for  the  United  States 
courts  to  determine  the  sufficiency  of 
the  latter,  when  questioned.  Cadwal- 
ADBR,  J.,  concurred.  The  same  court, 
in  McMurdg  y.  Life  Ins.  Co,,  4  W.  N. 
C.  18,  held,  in  remanding  the  cause, 
that  the  plaintiff  was  not  guilty  of 
laches,  in  not  opposing  the  remoyal 
before  the  state  court,  since  that  court 
had  no  longer  jurisdiction,  after  the  pe- 
tition and  bond  were  filed,  to  decide  the 
right  of  remoyal,  that  being  wholly 
within  the  jurisdiction  of  this  court. 
And,  again,  in  Arthur^ s  AdrnW  y.  N.  E. 
M,  Life  Int.  Co.,  6  W.  N.  C.  403,  Mc- 
Kbnnan,  J.,  held  that  when  the  peti- 
tion and  bond  were  rightly  filed,  the 
jurisdiction  of  the  state  court  tpw  facto 
ceased,  provided  the  remoyal  is  per- 
fected by  the  filing  of  the  copy  of  the 
record  in  the  federal  court.  In  Ex 
parte  GrimbaU,  8  Cent.  L.  J.  151,  the 
Supreme  Court  of  Alabama  held  it  to 
be  the  duty  of  the  state  court  to  exam- 
ine the  petition  for  removal,  in  order  to 
ascertain  whether  the  cause  may  be 
properly  removed. 

II.  The  only  changes  introduced  by 
the  part  of  the  second  section  of  the 
Act  of  1875,  which  refers  to  a  **  con- 
troversy between  citizens  of  different 
states,"  are,  that  either  the  plaintiff  or 
defendant  may  remove  the  cause,  and 
that  it  is  no  longer  necessary  that  either 
party  should  be  a  citizen  of  the  state  in 
which  the  suit  is  bronght ;  but  it  still 
remains  necessary  that  the  state  citizen- 
ship of  each  individaal  plaintiff  should 
be  different  from  the  state  citizenship 
of  each  individual  defendant,  to  author- 
ize a  removal  under  this  section  :  Pe- 
tersen v.  Chapman^  13  Blatch.  395  (Cir- 
cuit Court  for  the  Northern  District  of 
New  York).  In  Warner  v.  The  Rail- 
road Co.,  18  Blatchf  231,  the  same 
court  decided  that,  prior  to  the  Act  of  3d 
March  1875,  a  suit  in  a  state  court,  which 
fell  within  the  description  of  removable 


causes,  might  be  removed,  although  it 
could  not  originally  have  been  brought 
in  the  federal  court ;  and  this  principle 
is  not  changed  by  the  fifth  section  of  the 
Act  of  3d  March  1875,  which  provides 
for  the  remanding  or  dismissal  of 
causes,  by  the  federal  courts,  not  really 
or  substantially  involving  a  contro- 
versy within  their  jurisdiction.  In  Mc- 
Mwrdy  v.  Life  Ins.  Co.,  supra,  the  bond 
filed  was  conditional  for  the  filing  of  a 
copy  of  the  record  ^f  the  proceedings  in 
the  state  court  upon  the  first  day  of  the 
succeeding  term  of  the  Circuit  Court,  in 
the  latter  court,  but  did  not  provide,  as 
is  required  by  the  third  sex^ion  of  the 
Act  of  1875,  for  the  payment  of  costs, 
if  the  suit  should  be  held,  by  the  Cir- 
cuit Court,  to  have  been  improperly 
removed.  The  court  held  this  to  be  a 
fatal  defect,  and  remanded  the  cause, 
inter  alia,  on  the  ground  that  the  re- 
quirements as  to  the  nature  of  the  bond 
extended  to  all  cases  mentioned  in  the 
second  section,  and  to  that  extent,  at 
least,  repealed  all  prior  acts  upon  this 
subject.  In  Cooke  v.  Ford  etal..,  16  Am. 
Law  Reg.  N.  S.  417,  it  was  held  by  the 
Circuit  Court  of  Kentucky  that  the  Act  of 
3d  March  1875,  does  not  entirely  repeal 
I  639,  Rev.  Stat.,  relating  to  the  re- 
moval of  causes.  The  third  subdivision 
of  2  639,  Rev.  Stat.,  is  not  inconsistent 
with  the  Act  of  1875,  and  is  not  repealed 
by  it,  and  the  court  laid  down  the  three 
following  rules : — 

1.  No  citizen  of  a  state  in  which  a 
suit  is  brought  can  remove  it,  except  on 
petition  filed,  before  or  at  the  term,  at 
which  the  cause  could  first  be  tried. 

2.  Where  a  suit  is  between  citizens 
of  different  states,  neither  of  whom  is  a 
citizen  of  the  state  in  which  the  suit  is 
brought,  neither  party  can  remove  it, 
except  on  petition,  before  or  at  the  term, 
at  which  the  cause  could  first  be  tried ; 
and 

3.  When  the  suit  is  between  a  cirizeQ 
of  the  state  in  which  it  is  hrouirhf  nnd  a 
citizen  of  another  state,  the  latter  may 
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remove  it,  by  petition  filed  at  any  time 
before  trial  or  final  hearing,  upon  mak- 
ing an  affidavit  of  prejudice  or  local  in- 
fluence, \hich  will  prevent  a  fair  trial. 
The  repeal  of  statutes  is  not  favored, 
and  will  not  be  allowed  by  the  court, 
unless  the  two  are  antagonistic  and  in- 
capable of  being  reconciled.  In  the  Ntw 
Jersey  Zinc  Co,  v.  Trotter^  17  Am.  Law 
Reg.  N.  S.  376,  it  was  held  by  Nixow, 
J.,  in  the  District  Court  of  New.  Jersey, 
that  the  second  and  third  subdivisions  of 
{  639,  Rev.  Stat.,  are  not  repealed  by 
the  Act  of  1875.  This  was  a  suit  brought 
in  the  state  court  by  a  corporation  of 
New  Jersey  against  three  defendants, 
two  being  citizens  of  New  Jersey,  and 
one  a  resident  of  New  York.  The  lat- 
ter answered  to  the  merits  of  the  case, 
and  removed  the  cause  to  the  United 
States  court.  On  motion  to  remand,  it 
was  held  that  the  controversy  could  be 
determined  without  the  presence  of  the 
other  two  defendants,  and  that  the  con- 
troversy as  to  them  was  removable  un- 
der the  second  subdivision  of  J  639, 
Rev.  Stat.,  and  the  motion  was  re- 
fused. 

III.  In  Buddy  v.  Havens,  3  W.  N.  C. 
432,  Judge  Hare  held,  in  the  Court  of 
Common  Pleas  No.  2,  of  Philadelphia 
county,  the  *^  next  term"  under  the  .\ct 
of  3d  March  1875,  to  be  the  next  term 
at  which  the  case  could  be  legally  tried, 
but  not  actually.  If,  owing  to  a  crowded 
docket,  the  case  could  not  be  reached  till 
the  third  term  after  it  was  at  issue,  a 
petition  to  remove  it  then  is  too  late. 
This  cause  was  removed  to  the  Circuit 
Court  for  the  Eastern  District  of  Penn- 
sylvania. The  court  remanded  it,  and 
held,  following  the  decision  of  Judge 
Hare,  and  that  of  Judge  Dillon,  to 
the  same  effect,  that  the  words  *^  before*' 
or  "at"  the  term  at  which  the  cause 
could  be  first  tried,  meant  the  term  at 
which  the  cause  was  first  triable  on  its 
merits ;  and  the  court  followed  the  re- 
cord alone,  and  took  no  testimony  on 
the  subject.    But  what   is  the  term  at 


which  the  cause  could  be  first  tried  f 
Does  the  language  of  the  statute  refer 
to  the  first  term  during  the  tohoU  of  which 
the  cause  was  triable,  or  to  the  first  term 
during  any  portion  of  which  the  cause 
was  in  that  condition  ?  Suppose  the 
cause  is  put  at  issue  on  the  last  day  of 
the  state  term,  is  either  party  precluded 
from  removing  the  cause  on  account  of 
the  accidental  shortness  of  time  left  for 
making  and  filing  his  petition  and  bond  7 
This  seems  unreasonable,  and  the  belter 
view  would  appear  to  be  that  the  term 
at  which  the  cause  could  be  first  tried 
refers  to  a  whole  term  of  the  state  court, 
during  which  it  is  in  the  option  of  either 
party  to  remove  the  cause.  In  Dunham 
V.  Baird,  supra,  the  cause  had  been  at 
issue  and  triable  when  the  Act  of  3d 
March  1875  was  passed,  nearly  a  year. 
There  were  four  yearly  terms  in  the 
state  court  in  which  the  action  was 
pending,  the  return-day  of  that  term, 
during  which  the  Act  of  Congress  was 
passed,  being  the  1st  of  March.  The 
next  term  began  on  the  first  Monday  of 
June,«and  the  petition  was  not  filed  till 
the  twelfth  of  that  month.  It  was  argued 
that  the  time  for  removal  had  elapsed 
with  the  March  term.  As  the  cause  was 
at  issue  prior  to  that  term,  that  was 
the  term  at  which  the  cause  could  be 
first  tried.  The  removal  should  have 
been  made  during  the  March  term 
(t.  e.,  during  the  months  of  March, 
April  or  May).  But  the  state  court, 
though  refusing  to  assent  to  the  re- 
moval, expressly  negatived  the  argu- 
ment. **The  return-day,"  said  Lud- 
low, P.  J.,  "of  the  March  term  was 
Ist  March,  a  divided  term  is  not  ju- 
dicially cognizable ;  the  March  term  had 
passed  in  contemplation  of  law  on  3d 
March,"  (the  day  on  which  the  act  was 
passed).  So,  on  the  same  page,  that 
judjre  said,  "The  act  was  only  passed 
on  3d  March  1875,  during  the  term  pre- 
ceding this.  This  was,  therefore,  the 
first  term  succeeding  the  Act  of  Con- 
gress at  which  the  cause  could  be  tried."  . 


Digitized  by 


Google 


TATLOB  V.  ROCKEFELLER. 


318 


And  the  same  r'lew  was  taken  in  this 
case  by  McKemman,  Circuit  Judge  (2 
W.  N.  C.  52).  It  will  be  remembered 
that  the  language  of  the  act  provides  for 
the  removal  **  before  or  at  the  term  at  which 
the  said  cctuse  could  he  first  tried,  and  be- 
fore the  trial  thereof;*'  and  it  is  diffi- 
cult to  see  how  this  definition  is  fulfilled 
if  predicated  -of  a  term  which  is  one, 
not  at  which,  but  during  only  a  part  of 
which  '^  said  cause  could  be  first  tried.** 
It  would  seem,  therefore,  both  on  reason 
aad  authority,  that  the  removal  term  ie 
the  term  succeeding  that  during  which  the 
diuse  is  put  at  issue. 

In  Gumee  v.  Citg  of  Brunswick,  1 
Hughes  270.  Waitb,  C.  J.,  held  that 
'*  the  application  to  remove  roust  be 
made  at  or  before  the  first  term  at 
which  the  cause  may  be  tried,  t.  e., 
when  the  cause  is  ready  for  trial,  al- 
though the  court  and  parties  may  not 
be  ready  to  try  it."  The  same  C4ise 
further  decided  that,  os  an  appeal  from 
the  board  of  supervisors,  under  the  laws 
and  practice  in  Virginia,  to  a  county 
court,  is  triable  without  pleadings  at  the 
first  term  of  the  court  after  the  appeal 
is  taken,  an  application  for  removal 
must  then  be  made  at  that  term.  The 
word  **tcrm*'  is  a  term  occurring  after 
the  passage  of  this  act :  Bank  v.  Wheeler, 
13  Blatch.  218  ;  Dunham  v.  Baird,  su- 
pra. A  default  taken  on  demurrer  is  a 
trial  within  the  meaning  of  the  act: 
Bright  v.  Raihoad  Co.,  I  Abb.  N.  Cas. 
14.  An  application  filed  after  the  cause 
was  called  for  trial,  and  the  plaintiff 
was  ready,  but  time  was  given  the  de- 
fendant to  present  an  application  for  a 
continuance,  was  held  to  be  too  late  for 
a  removal  :  Wait  v.  White,  46  Tex. 
9S6.  It  was  forther  held  in  Gumee  v. 
Brunswick  City,  snpra,  that  if  the  term 
occurs  during  the  time  a  trial  of  the 
caa»e  is  stayed  by  an  order  of  the  state 
court,  that  is  not  such  a  term  as  is  meant 
by  the  act.  The  court  left  undecided 
whether  the  third  subdivision  of  {  639, 
Bev.  Stat.,  allowing  the  removal  of 
Vol.  XXVn.— 40 


causes  to  the  United  States  courts  on 
the  ground  of  prejudice  or  local  influ- 
ence, has  been  repealed  by  the  Act  of 
Sd  March  1875.  It  was  held  by  the 
Supreme  Court  of  the  United  States  in 
Lowe  V.  Williams,  4  Otto  650,  that  a 
suit  pending  in  an  appellate  state  court, 
after  it  has  been  prosecuted  to  final  judg- 
ment in  a  court  of  original  jurisdiction, 
cannot  be  removed  to  the  Circuit  Court 
of  the  United  States.  A  case  pending 
in  the  Supreme  Court  of  the  state  at 
the  time  the  Act  of  3d  March  1875  was 
passed,  and  which  was  sent  back  to 
the  lower  court  for  further  proceedings, 
stands  like  a  new  cause,  and  the  right 
of  removal  exists ;  the  defendants  are 
not  bound  to  take  any  action  with  re- 
gard to  the  removal  till  the  case  has 
been  redpcketed  by  the  plaintiff:  Pettilon 
V.  Noble,  7  Biss.  449  (Northern  District 
of  Illinois).  In  the  principal  case  the 
petition  for  removal  of  a  suit  in  equity 
was  filed  in  the  state  court  during  the 
term  in  which  the  bill  was  filed,  but 
subsequently  to  the  filing  of  the  answer 
and  the  appointment  of  a  receiver  by 
that  court.  The  petition  was  held  to  be 
filed  in  time  under  the  Act  of  1875,  re* 
quiring  the  filing  to  be  made  ^'  before" 
or  *'at*'  the  term  at  which  the  cause 
could  be  first  tried,  and  before  the  trial 
thereof. 

IV.  In  Peterson  v.  Chapman,  supra, 
an  action  of  trover  was  brought  by  citi- 
sens  of  New  York  against  a  citizen  of 
New  York  and  citizens  of  Connecticut 
in  the  state  court.  The  defendants  re- 
moved the  cause.  The  cause  was  re- 
manded on  the  ground  that  the  contro- 
versy was  not  one  between  citizens  of 
different  states.  For  to  entitle  a  party 
to  a  removal,  it  is  necessary  that  the 
citizenship  of  each  individual  plaintiff  be 
different  from  that  of  each  individual  de- 
fendant. This  was  considered  to  be  still 
an  open  question  in  the  principal  case, 
and  the  above  case  was  not  referred  to. 
The  court  held  in  Carraher  v.  Brennan, 
7  Biss.  497  (in  the  Northern  District  of 
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Illinois),  that  a  removal  will  only  be 
allowed,  when  the  controversy  is  so 
completely^  between  citizens  of  diflferent 
states,  that  its  termination  will  settle  the 
whole  suit,  and  it  is  not  enough  that  the 
citizens  of  different  states  are  interested 
in  the  controversy,  but  they  must  have 
such  an  interest  that,  when  the  question 
as  to  them  is  settled,  the  suit  is  deter- 
mined. The  whole  suit  must  be  re* 
moved ;  a  fragment  cannot  be,  because 
a  party  interested  in  that  fragment  is  a 
citizen  of  another  state  from  that  of  the 
plaintiff.  In  Uervey  v.  /.  M.  Railroad 
Co.f  7  Biss.  103,  it  was  also  decided  that 
a  part  of  a  fcontroversy  cannot  be  re* 
moved ;  and,  further,  that  foreign  citi- 
zens, where  they  do  not  constitute  the 
entire  plaintiff  or  defendant,  cannot  re- 
move a  suit,  as  the  Act  of  3d  March 
1875,  only  contemplates  those  suits 
which  are  between  citizens  of  one  of  the 
states  of  the  Union,  on  the  one  side,  and 
citizens  and  subjects  of  foreign  states,  on  ^ 
the  other  :  Hervey  v.  Railroad  Co,^  supra. 
A  controversy  between  citizens  of  a  terri- 
tory, and  between  citizens  of  the  Dis- 
trict of  Columbia  and  citizens  of  a  state, 
is  not  a  controversy  between  citizens  of 
different  states :  McMurdy  v.  Life  Ins, 
Co,,  supra.  The  Common  Pleas  No. 
3,  of  Philadelphia  county,  held  that  a 
case,  where  a  citizen  is  sued  in  his  own 
state  court  by  a  citizen  of  another  state, 
is  not  within  the  language  of  the  consti- 
tution providing  for  controversies  be- 
tween citizens  of  different  states  :  Dun- 
ham v.  Baird,  1  W.  N.  C.  493 ;  but  the 
cause  was  subsequently  removed  to  the 
Circuit  Court,  and  the  removal  was  held 
by  that  court  to  have  been  a  proper  re- 
moval :  2  W.  N.  C.  52.  In  Leuiz  v. 
Butb^rfidd,  52  How.  Pr.  376,  a  citizen 
of  New  York  sued  a  citizen  of  Massa- 
chusetts in  the  state  court.  The  plain- 
tiff was  assignee  of  another  citizen  of 
Massachusetts,  of  the  claim  in  dispute. 
An  application  to  remove  was  denied  by 
the  Common  Pleas  of  New  York,  but 
the  court  in  banc  held  the  cause  to  be 


removable,  though  the  suit  could  not 
have  originally  been  brought  in  the  fed- 
eral court.  It  was  held  in  the  principal 
case  that  the  court,  in  the  question  of 
citizenship,  will  look  to  that  of  the  trus- 
tee, and  not  that  of  the  cestui  que  trust : 
also,  that  a  suit  may  be  removed,  in 
which  there  are  several  controversies 
between  citizens  of  different  states,  and 
of  which  one  is  wholly  determinable  as  to 
them,  and  this  is  true,  though  others  of 
the  same  party  with  petitioners  for  the 
removal,  actually  interested  in  other 
controversies  embraced  in  the  same  suit, 
could  not,  on  account  of  having  the 
same  citizenship  with  some  of  the  other 
party,  have  themselves  removed  the 
suit ;  and  also,  that  a  controversy  wholly 
between  citizens  of  different  states,  fully 
determinable  as  between  themselves,  enti- 
tles either  party  to  removal,  though  not 
fully  determinable  as  between  the  re- 
maining parties. 

In  Gerardey  v.  Moore,  4  American 
Law  Times  387,  Mr.  Justice  Bradlbt 
held,  that  the  cause  fell  properly  under 
the  Act  of  1866,  but  he  expressed  hi« 
opinion  at  considerable  length  to  the 
effect  that  under  the  Act  of  3d  March 
1875,  all  the  individual  plaintiffs  need 
not  have  a  different  citizenship  from  all 
the  individual  defendants,  and  his  honor 
said  of  the  indispensable  parties  to  the 
suit,'*  if  some  of  the  plaintiffs  and  defend- 
ants are  citizens  of  the  same  state,  the 
removal  must  be  sought  by  all  the  de- 
fendants :  one  of  the  plaintiffs,  or  one  of 
the  several  defendants  cannot  in  this 
case  remove  the  cause,  but  if  all  the 
plaintiffs  on  the  one  hand,  and  all  the 
defendants  on  the  other,  are  citizens  of 
different  states,  then  it  does  not  require 
all  the  plaintiffs  nor  all  the  defendants 
to  remove  the  cause,  but  any  one  of 
them  may  do  so.*' 

Mr.  Justice  Millbb,  in  Board  of 
ConmCrsy,  Kansas  Pacific  Railroad  Cb., 
5  Cent.  L.  J.  102,  appeared  to  entertain 
the  same  opinion.  That  cause,  however, 
he  refused  to  remand  on  the  ground 
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that  the  controversy,  after  removing  the 
unnecessary  parties  to  the  suit,  was  whol- 
ly between  citizens  of  different  states. 

In  Ex  fxurte  GrimhaH,  supra^  the  trus- 
tee of  A.  filed  a  bill  in  the  state  court 
against  the  brothers  and  sisters  of  A., 
her  administrator  and  her  husband.  All 
the  parties  to  the  suit  were  citizens  of 
Alabama  except  A.'s  husband,  who  was 
A  citizen  of  New  York.  A.'s  husband 
filed  a  petition  to  remove  the  cause  into 
the  federal  court.  The  Supreme  Court 
of  Alabama  held,  affirming  the  decree 
of  the  chancellor,  and  following  the 
dicta  of  Justices  Millsb  and  Brad- 
LST,  that  as  none  of  the  other  defend- 
ants had  joined  A.'s  husband  in  the  pe- 
tition for  Uie  removal,  and  as  the  con- 
troversy was  not  one  **  wholly  between 
citizens  of  different  states"  the  jurisdic- 
tion of  the  state  court  was  not  ousted, 
as  the  petition  did  not  show  a  ground 
of  removal  under  any  act. 

Besides  the  cases  that  have  been  con- 
sidered nnder  the  four  preceding  cate- 
gories, several  others  have  been  decided 
under  the  Act  of  3d  March  1875,  which 
it  is,  perhaps,  more  proper  to  consider 
nnder  separate  heads. 

Proceeding  IN  State  Court  under 
Local  Statute— Time. — In  The  Le- 
high CVxrf  am/  Navigation  Co.  v.  Central 
RaUroad  of  New  Jersey,  A  W.  N.  C. 
187,  the  plaintiff  had  leased  a  road  in 
Pennsylvania  to  the  defendant  in  New 
Jersey.  A  bill  was  presented  by  the 
former  to  the  chancellor  of  New  Jersey, 
to  the  effect  that  the  latter  was  insol- 
vent, and  praying  for  the  appointment 
of  a  receiver  of  the  road  in  Pennsyl- 
vania. The  chancellor  appointed  a 
receiver,  whose  appointment  was  con- 
firmed by  the  Circuit  Court  of  Pennsyl- 
vania. The  plaintiff  removed  the  cause 
to  the  Circuit  Court  of  Pennsylvania, 
and  an  application  was  made  to  en- 
force the  plaintiff's  rights  in  that  court. 
On  motion  to  remand,  the  latter  court 
held,  that  the  cause  must  be  remanded 
becaase,   first,   the  appointment    of   a 


receiver  is  in  the  nature  of  a  final 
decree,  and  second,  because  the  proceed- 
ings in  the  chancery  of  New  Jersey  are 
under  a  local  statute,  and  the  cause 
could  not  have  been  litigated  in  a  fed- 
eral court.  But  the  decree  of  the  chan- 
cellor can  have  no  extra  territorial  juris- 
diction, and  the  application  for  leave  to 
enforce  the  plaintiff's  rights  with  re- 
gard to  the  road  in  Pennsylvania,  will 
be  considered  by  this  court,  for  the  re- 
ceiver is  the  servant  of  this  court. 

Bond  and  Petition. — The  bond  must 
be  conditional  for  payment  of  costs  by 
the  parties  removing  the  cause,  in  case 
the  federal  court  should  be  of  the  opin- 
ion that  the  cause  was  improperly  re- 
moved :  McMurdg  v.  Life  Tns.  Co.,  su- 
pra, A  petition  for  the  removal  of  a 
cause  is  insufficient  unless  it  sets  forth 
in  due  form,  such  as  is  required  in  good 
pleading,  the  essential  facts  not  other- 
wise appearing  in  the  case.  This  is  a 
condition  precedent  to  the  removal  of 
the  cause,  under  the  Act  of  Congress  : 
Gdd'washing  Co,  v.  Keys,  6  Otto  199. 

Record. — Time  of  Filing^  Who  may 
JUe  it.— In  Osgood  y.  Chicago,  ^c,  Rail- 
road Co.,  14  Am.  Law  Reg.  N.  S.  518,the 
court  was  doubtful  as  to  what  would  <be 
the  effect  of  filing  the  record  of  the  state 
court  in  the  federal  court,  before  the 
term  next  after  filing  the  petition  and 
bond  in  the  state  court,  and  whether 
the  case  would  be  in  every  respect  be- 
fore the  federal  court  prior  to  its  next 
term.  In  Arthur^ »  Adtn^r  v.  N.  E.  M, 
Life  Ins.  Co.,  supra,  it  was  held,  that 
although  it  is  optional  with  the  party 
petitioning  whether  he  file  the  copy  of 
the  record  on  or  before  the  first  day  of 
the  then  next  session  of  the  Circuit 
Court,  the  other  party  may,  if  he  please, 
file  the  copy  himself,  and  in  so  doing  is 
considered  to  have  acted  for  the  parQr 
petitioning,  and  this  may  be  done  at  any 
time  after  the  filing  of  the  petition  and 
bond  in  the  state  court. 

When    Action    op   State   Court 
IB  recognised  in  Federal  Court. 
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— In  Willianis  Mower  and  Reaper  v. 
Raynor^  7  Biss.  245,  in  the  Circnifc 
Court  for  the  Eastern  District  of  Wis- 
consin, an  order  had  been  made  in 
the  state  court  to  produce  papers,  &c. 
This  order  was  disobeyed,  and  proceed- 
ings for  contempt  were  instituted.  The 
cause  was  subsequently  removed  to  the 
federal  court.  It  was  there  held  that 
the  latter  court  will  recoj^ise  and  en- 
force the  order  of  the  state  court  in  the 
contempt  proceedings  ;  but  if  an  appeal 
is  taken  to  the  superior  court  in  the 
state,  on  the  order,  the  circuit  court 
will  hold  in  abeyance  the  enforcement 
of  the  order  till  the  appeal  is  disposed 
of;  and  the  order  for  contempt  will  be 
enforced,  if  such  j)roceedings  were  really 
in  aid  of  the  civil  suit. 

Construction  of  the  Constitu- 
tion OR  AN  Act  of  Congress. — The 
court  held  in  Gold-washing  Co.  v.  Keys, 
supTtty  that  a  suit  cannot  be  removed 
under  tlie  second  section  of  the  Act  of 
3d  March  1875,  simply  because  in  its 
progress,  a  construction  of  the  constitu- 
tion or  a  law  of  the  United  States  is 
necessary,  unless  this  construction,  in 
part  at  least,  arises  out  of  a  controversy 
in  regard  to  the  effect  and  operation  of 
some  provision  in  that  constitution  or 
law  on  the  facts  involved  in  the  case. 

Jurisdiction. — It  was  held  in  the 
principal  case  that  when  a  suit  is  re- 


moved in  which  there  are  several  con- 
troversies, and  one  controversy  is 
wholly  between  citizens  of  different 
states,  and  determinable  an  to  them,  the 
circuit  court,  upon  such  removal,  ob- 
tains jurisdiction  over  the  whole  cause, 
the  remaining  controversies  therein  be- 
ing treated  as  incidental  to  that  which 
authorized  the  removal. 

The  Circuit  Court  for  the  Northern 
District  of  Illinois  held  that  the  10th 
clause  of  J  628,  Rev.  Stat.,  giving  the 
United  States  courts  jurisdiction  **  of  all 
suits  by  or  against  any  banking  asso- 
ciation established  in  the  district  for 
which  court  is  held,  under  any  law  pro- 
viding for  national  banking  associa- 
tions" does  not  invest  said  courts  with 
exclusive  jurisdiction  over  this  class  of 
corporations,  and  if  a  suit  is  brought 
against  such  associations  in  a  state 
court,  the  cause  cannot  be  removed  to 
the  federal  courts.  The  jurisdiction  of 
the  federal  courts  is  only  concurrent 
with  that  of  the  state  courts :  Pettilon  v. 
Noble,  supra. . 

The  jurisdiction  of  the  federal  court 
may  arise  during  the  pendency  of  a  suit 
in  a  state  court  by  such  a  change  in  the 
parties  to  the  suit  as  would  have  entitled 
a  removal,  if  the  cause  had  been  origin- 
ally between  those  parties.  See  Ilealy 
V.  Provost^  6  W.  N.  C.  578. 

Arthur  Biddlb. 


Supreme  Court  of  Wisconsin. 

THE  APPLETON  IRON  CO.  et.  al..  Respondents,  v.  THE   BRITISH 
AMERICA  ASSURANCE  CO.,  Appellant. 

The  mortgagee  of  chattels  has  the  legal  title  to  the  property  mortgaged,  even 
before  the  debt  is  due,  and  he  may  take  immediate  possession  of  the  property 
unless  by  express  stipulation  the  mortgagor  is  permitted  to  retain  possession. 

Where,  therefore,  a  person  mortgaged  chattels  and  insured  the  same,  the  loss, 
if  any,  to  be  paid  to  the  mortgagees  as  their  mortgage  interest  should  appear,  the 
policy  containing  a  provision  that  if  the  property  insured  be  sold  or  transferred, 
or  if  any  change  takes  place  in  title  or  possession,  whether  by  legal  process  or 
judicial  decree,  or  voluntary  transfer  or  conveyance,  then  in  every  such  case  said 
dolicy  shall  be  void,  and  the  mortgagor  was  afterwards  adjudicated  a  bankrupt 


Digitized  by 


Google 


APPLETON  IRON  CO.  v.  BR.  AM.  ASSURANCE  CO.    317 

wym  his  own  petition,  and  ander  an  order  of  the  U.  S.  District  Coart  assigned 
ftll  his  property  to  a  trastee  for  the  benefit  of  his  creditors:  Held^  that  sach 
assignment  did  not  avoid  the  policy. 

Where  an  insurance  policy  contained  a  clause  that,  if  it  should  be  assigned 
before  loss,  without  the  consent  of  the  company  endorsed  thereon,  such  assign- 
ment should  avoid  the  policy  :  Held^  that  a  general  assignment  of  the  property  of 
the  assured  to  a  trustee  for  the  benefit  of  his  creditors,  executed  by  him  under  the 
order  of  the  U.  8.  District  Court  upon  his  being  adjudicated  bankrupt  therein, 
would  not  hare  the  effect  to  transfer  the  policy  to  the  trustee  within  the  meaning 
of  this  clause. 

Where  an  insurance  company  knows  at  the  time  of  issuing  a  policy  upon  chat- 
tels, that  they  are  then  mortgaged,  and  agrees  to  pay  the  loss  to  the  mortgagees, 
it  is  estopped  from  saying  thereafter  that  the  mortgagor  had  no  insurable  interest 
in  the  chattels  when  it  issued  the  policy. 

Appeal  from  the  Circuit  Court  of  Winnebago  county. 

Finch  ^  Barber^  for  appellant. 
Charles  W.  Felker^  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Cole,  J. — The  counsel  for  the  defendant  insists  that  the  answer 
states  a  complete  defence  ;  that  the  proceedings  in  bankruptcy 
therein  set  forth  operated  to  change  the  title  and  possession  of  the 
property  destroyed  so  as  to  avbid  the  policy.  It  is  averred  in  the 
answer  that  the  insurance  company  issued  its  policy  to  the  plaintiff, 
the  Appleton  Iron  Company,  insuring  the  wood  mentioned,  and 
thereby  agreed  to  pay  the  other  plaintiffs — who  were  mortgagees — 
the  amount  that  should  become  due  the  Iron  Company  in  case  of 
loss,  as  their  mortgage  interest  should  apppear.  It  is  also  averred 
that  the  interest  of  the  mortgagees  in  the  property  exceeded  the 
amount  of  the  policy,  so  that  the  entire  loss  is  payable  to  them. 
The  policy  contains  this  clause  or  condition  :  ^^  That  if  the  property 
insured  be  sold  or  trapsferred,  or  if  any  change  takes  place  in  title 
or  possession,  whether  by  legal  process  or  judicial  decree,  or  volun- 
tary transfer  or  conveyance,  then  in  every  such  case  said  policy 
shall  be  void." 

It  appears  from  the  answer  tliat  the  Iron  Company  before  the  loss 
occurred  was  on  its  own  petition  adjudicated  a  bankrupt  by  the 
District  Court  of  the  United  States  for  the  Eastern  District  of 
Wisconsin  ;  that  pursuant  to  the  terms  of  the  Bankrupt  Law,  and 
in  accordance  with  a  resolution  of  the  creditors,  a  trustee  was  ap- 
pointed to  hold  and  distribute  the  estate  ;  and  that  the  bankrupt,  by 
order  of  the  District  Court,  did,  by  deed  of  assignment,  convey, 
transfer  and  deliver  all  its  property  and  effects  (including  the  pro- 
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perty  in  the  policy  described),  to  the  trustee,  to  be  applied  for  the 
benefit  of  the  creditors  of  the  bankrupt.  It  is  further  stated  that 
the  trustee  accepted  the  trust,  and  that  the  transfer  of  the  property 
of  the  bankrupt  to  him  by  virtue  of  the  deed  of  assignment  was 
without  the  knowledge  or  consent  of  the  insurance  company,  and 
worked  a  forfeiture  of  the  policy.  The  question  therefore  is,  was 
the  policy  avoided  by  these  proceedings  in  bankruptcy  and  the 
assignment  or  transfer  made  by  the  bankrupt  to  the  trustee  under 
the  order  of  the  District  Court?  The  counsel  for  the  defendant 
insists  that  it  was ;  that  there  was  a  transfer  or  change  of  the  title 
of  the  wood  by  legal  process  or  judicial  decree  within  the  meaning 
of  the  policy. 

When  considered  with  reference  to  the  facts  in  this  case  we  can 
give  no  such  effect  to  the  bankrupt  proceedings  for  this  reason. 
By  the  terms  of  the  policy  the  loss  was  made  payable  to  the  plain- 
tiffs. Smith,  Donkersly  and  Smith,  as  their  interest  should  appear. 
It  is  admitted  that  their  interest  exceeded  the  amount  of  the  policy. 
They  were  the  mortgagees  of  chattels ;  the  whole  legal  title  of  the 
wood  was  vested  in  them  conditionally,  leaving  no  such  interest  in 
the  bankrupt  as  would  pass  to  the  trustee  under  the  deed  of  assign- 
ment. It  is  the  settled  law  of  this '  state  that  the  mortgagee  of 
chattels  has  the  legal  title  to  the  property  mortgaged  even  before 
the  debt  is  due,  and  he  may  take  immediate  possession  of  the  pro- 
perty unless  by  express  stipulation  the  mortgagor  is  permitted  to 
retain  possession.  It  is  unnecessary  to  refer  to  the  decisions  of 
this  court  where  these  principles  in  regard  to  chattel  mortgages  are 
affirmed  or  recognised.  It  is  sufficient  to  say  that  it  is  well  estab- 
lished that  such  are  the  rights  of  the  mortgagee  of  personal  pro- 
perty. Consequently  we  think  the  assignment  by  the  mortgagor  to 
the  trustee,  under  the  circumstances  stated  in  the  answer,  really 
worked  no  change  in  the  title  or  possession  of  the  wood.  The  title 
remained  in  the  same  persons  as  before  the  assignment  and  as  when 
the  property  was  insured.  The  interest  of  the  parties  in  the  same 
was  unchanged,  and  the  insurance  company  was  not  released  thereby 
from  its  liability  to  pay  the  loss :  Bragg  v.  New  England  Mut.  Life 
Jm.  Co,y  25  N.  H.  289.  There  is  a  plain  ground  for  discrimina- 
tion between  this  case  and  such  cases  as  Adams  v.  The  Rockingham 
M.  F.  Im.  Co.,  29  Me.  292 ;  Young  v.  Eagle  F.  Ins.  Co.,  14  Gray 
150 ;  Hazard  v.  Franklin  M.  F.  Ins.  Co.,  7  R.  I.  429,  and  Perry 
V.  Lorillard  F.  Ins.  Co.,  61  N.  Y.  214,  where  it  is  held  that  an 
adjudication  in  bankrupty  against  the  insured  and  an  assignment 
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under  the  bankrupt  law,  or  an  assignment  by  the  insured  under 
proceedings  in  insolvency  is  an  alienation  or  transfer  of  property 
within  the  meaning  of  such  clauses  in  the  policy  and  defeats  a 
recovery  upon  it.  In  those  cases  the  insurance  was  upon  real 
estate,  and  an  assignment  by  the  insolvent  or  bankrupt  might  well 
be  held  to  operate  as  a  transfer  or  change  of  title.  A  mortgage  of 
real  estate  under  the  modem  doctrine  in  this  country  does  not  con- 
vey the  fee  to  the  mortgagee,  and  in  that  regard  is  distinguishable 
from  a  mortgage  of  chattels  which  passes  the  entire  legal  title  con- 
ditionally to  the  mortgagee.  It  is  therefore  not  necessary  in  this 
case  to  deny  the  correctness  of  the  j>roposition  that  a  transfer  or 
assignment  by  a  mortgagor  of  real  estate  under  insolvent  or  bank- 
rupt proceedings,  does  work  a  substantial  change  in  the  title  of  the 
insured  property  and  put  an  end  to  the  policy  where  it  contains  a 
condition  similar  to  the  one  before  us.  But  here  nothing  passed  by 
the  assignment  to  the  trustee,  neither  the  legal  title  nor  beneficial 
interest.  It  is  clear  that  had  the  trustee  attempted  to  interfere 
with  the  wood,  he  would  have  been  a  trespasser,  and  liable  as  such, 
the  deed  of  assignment  affording  him  no  protection. 

Of  course  the  insurance  company  will  not  be  heard  to  say  that 
the  Appleton  Iron  Company  had  no  insurable  interest  in  the  wood 
when  it  issued  the  policy.  For  it  knew  that  the  wood  was  mort> 
gaged  at  the  time  and  agreed  to  pay  the  loss  to  the  mortgagees.  It 
is  manifest  that  the  insurance  was  for  the  benefit  of  the  Iron  Com- 
pany, for  it  might  pay  the  mortgage-debt  and  become  the  owner  of 
the  wood.  At  all  events  we  must  assume  that  when  the  contract 
was  entered  into  all  the  facts  connected  with  the  title  were  known 
to  the  insurance  company,  and  it  saw  fit  to  issue  the  policy  with 
full  knowledge  of  the  precise  interest  which  the  parties  had  in  the 
property.  Nothing  in  fact  has  transpired  since  the  policy  was 
issued  which  in  any  way  affects  the  rights  of  the  parties,  or  has 
any  bearing  upon  the  liability  of  the  company  to  pay  for  the  loss, 
except  the  proceedings  in  bankruptcy  already  alluded  to.  Under 
these  circumstances,  we  think  the  defendant  is  estopped  from  saying 
that  the  Iron  Company  had  no  insurable  interest  in  the  wood  when  it 
issued  the  policy.  Such  company  certainly  had  an  equity  of 
redemption,  a  right  to  defeat  the  title  of  the  mortgagees  by  a  per- 
formance of  the  conditions  of  the  mortgage. 

There  is  a  still  further  fact  stated  in  the  second  defence,  upon 
which  considerable  stress  is  laid  by  defendant's  counsel.  It  is 
alleged  that  the  policy  of  insurance  was  specifically  described  by 


Digitized  by 


Google 


820 


APPLETON  IRON  CO.  v.  BR.  AM.  ASSURANCE  CO. 


the  Iron  Company  in  its  petition  in  bankruptcy,  was  mentioned  as  a 
part  of  its  estate,  and  was  transferred  to  the  trustee  by  the  deed  of 
assignment.  There  is  a  clause  in  the  policy  that  if  it  should  be 
assigned  before  loss,  without  consent  of  the  company  endorsed 
thereon,  this  should  avoid  the  policy.  It  is  claimed  that  the  deed 
of  assignment  transferred  the  policy  within  the  meaning  of  this 
clause.  But  we  think  otherwise.  It  does  not  appear  that  the 
policy  was  ever  delivered  to  the  trustee,  or  that  there  was  any 
actual  assignment  of  it.  A  general  assignment  by  the  bankrupt 
under  the  circumstances  would  not  have  the  effect  to  transfer  the 
policy  to  the  trustee. 

We  therefore  think  that  the  demurrer  to  the  answer  was  properly 
sustained. 

Order  affirmed.     . 


It  seems  to  be  settled  by  the  great 
weight  of  American  authority,  that,  in 
accordance  with  the  decision  in  the 
principal  case,  by  a  mortgage  of  chat- 
tels the  legal  title  to  the  thing  mort- 
gaged passes  to  the  mortgagee.  As 
stated  by  Wright,  J.,  jn  Hill  v.  Bee&e, 
12  N.  Y.  556,  565,  "a  chattel  mort- 
gage is  something  more  than  a  mere  se- 
curity. It  is  a  conditional  sale  of  the 
thing  mortgaged,  and  operates  to  trans- 
fer the  legal  title  to  the  mortgagee,  to 
be  defeated  only  by  a  full  performance 
of  the  condition.  Nothing  short  of  ac- 
tual payment,  in  case  of  a  breach  of  the 
condition,  before  foreclosure  or  sale,  or 
a  voluntary  waiver  or  surrender,  can 
revest  the  legal  title  in  the  mortgagor." 
The  doctrine  that  a  mortgage  of  chat- 
tels transfers  to  the  mortgagee  the  legal 
title  to  the  thing  mortgaged,  is  also 
supported  by  the  following  cases  :  But- 
ler V.  Miller,  1  N.  Y.  496 ;  Bank  of 
Rodtester  v.  Jones,  4  N.  Y.  497  ;  Hey- 
land  V.  Badger,  35  Cal.  404  ;  Shmrt  v. 
Taylor,  7  How.  Pr.  251  ;  Pasrhall  v. 
Eggart,  52  Barb.  371  ;  Porter  v.  Pami- 
ley,  13  Abb.  Pr.  (N.  S.)  HI  ;  Stoddard 
T.  Dennison,  7  Id.  309  ;  Brown  v.  Be- 
ment,  8  Johns.  96  ;  Ackley  v.  Finch,  7 
Cow.  290  ;  Langdon  v.  Buel,  9  Wend. 
80;     Patdten    v.    Pierce,    12   Id.    61; 


Flanders  v.  Barstow,  18  Me.  357  ;  Flan- 
ders V.  Thomas,  12  Wis.  411  ;  Robinson 
V.  Fitch,  26  Ohio  St.  659. 

The  mortgagee's  interest, according  to 
this  class  of  cases,  even  before  forfeit- 
ure, where  he  has  not  stipulated  for  the 
right  of  possession  for  a  definite  period, 
is  nothing  but  a  mere  equity  of  redemp- 
tion :  Hill  V.  Be^,  12  N.  Y.  565  ; 
Mattison  v.  Baucus,  1  N.  Y.  295.  And 
in  case  of  breach  of  condition,  the  title 
at  law  becomes  absolute  in  the  mort- 
gagee, leaving  a  mere  equity  in  the 
mortgagor  :  Heylwid  v.  Badger,  35  Cal. 
404 ;  Wright  v.  Ross,  36  Id.  414  ;  Flan- 
ders y,  Thomas,  12  Wis.  411  ;  Langdon 
v.  Bud,  9  Wend.  80 ;  Pasrhall  v.  Eg- 
gart,  52  Barb.  371  ;  Brown  v.  Bement, 
8  Johns.  96  ;  Porter  v.  Parmley,  13 
Abb.  Pr.  (N.  S.)  Ill;  Stoddard  v. 
Dennison,  7  Id.  1 U  ;  Flanders  v.  Bars- 
tow,  18  Me.  357  ;  McLean  v.  Walker,  10 
Johns.  141.  See  also  Constant  v.  Mat- 
tison, 22  111.  558  ;  Dt^uy  v.  Gibson,  36 
d.  198,  and  the  cases  cited  to  the  first 
proposition  in  this  note.  Unless  other- 
wise stipulated,  according  to  this  class  of 
cases  the  mortgagee  has  the  right  to 
take  possession  of  the  chattel  mortgaged, 
immediately  upon  the  execution  of  the 
mortgage  :  Shuart  v.  Taylor,  7  How. 
Pr.  251  ;  Robinson  v.  Fitdi,  26  Ohio  St. 
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659.  See  also  Whe^ier  ▼.  Roberts,  19 
Hi.  274.  This  class  of  ca?es  also  makes 
a  dUtinction  between  a  pledge  and  a 
mortgage  of  chattels  in  this,  that  in  the 
case  of  a  chattel  mortgage  the  posses- 
sion ordinarilj  remains  with  the  mort- 
gagor, and  the  title  is  conveyed  to  the 
mortgagee,  while  in  the  case  of  a  pledge 
it  is  necessary  that  the  possession  of 
the  chattel  pledged  should  pass  to  the 
pledgee,  while  the  title  remains  in  the 
pledgor.  See  Sims  v.  Canjield^  2  Ala. 
555  ;  Gifford  v.  Ford^  5  Vt.  532  ;  Con- 
ner V.  Carptnter,  28  Vt.  237  ;  Eastman 
T.  Averyy  23  Me.  248  ;  Day  t.  Sufifty 
48  Id .  368  ;  Barrow  t.  Paxton,  5  Johns. 
258  ;  Broim  T.  Bement^  8  Id.  97  ;  Mc- 
Lefin  r.  Wafker,  10  Id.  471  ;  Cortelyoa 
T.  Lansing y  2  Cai.  Cas.  200  ;  Ward  t. 
Sumner,  5  Pick.  60  ;  Ash  t.  Swage,  5 
N.  H.  545  ;  Garlick  t.  James,  12  Johns. 
146;  Surber  v.  McCUntick,  10  W,  Va. 
242.  See,  however,  Tucker  v.  Buffing- 
ton,  15  Mass.  480  ;  Bonsey  v.  Amee,  8 
Pick.  236,  where  it  is  said  that  delivery 
is  necessary  to  a  mortgage.  See  also 
the  Illinois  cases  cited  below,  which 
seem  to  imply  that  possession  must  be 
taken  by  the  mortgagee  before  the  legal 
title  will  pass. 

In  Illinois  a  chattel  mortgage  is  con- 
sidered as  but  a  conditional  sale,  and 
when  the  mortgagor  fails  to  perform 
the  condition,  the  title,  so  far  as  it  is 
held  by  the  mortgagor,  vests  in  the 
mortgagee.  Where  the  possession  is 
taken  in  accordance  with  the  terms  of 
the  mortgage,  the  title  passes  even 
though  debt  be  not  then  due:  Durfee 
T.  Grinnelly  69  HI.  371  ;  Simmons  v. 
Jenkins,  76  Id.  479.  See  also  Went- 
worth  V.  The  People,  4  Scam.  553; 
ConstaiU  V.  Muiteson,  22  111.  558  ;  3/c- 
ConneU  v.  The  PeopUy  84  Id.  583.  Un- 
til a  forfeiture  has  accrued,  the  mortga- 
gee in  that  state  has,  as  it  is  said,  only 
a  lien  upon  Uie  pledge  (sic)  for  the  se- 
curity of  his  claim  against  the  mort- 
gagor: Rhines  v.  Phelps,  3  Gilm.  634. 
And   before  default  or  the  exercise  of 

Vol.  XXVn.— 41 


the  right  to  take  possession  under  an 
insecurity  clause  in  the  mortgage,  the 
general  property  is  no  considered  as 
being  in  the  mortgagee  so  as  to  draw 
to  it  a  possession  in  law  *  Simmons  v. 
Jenkins,  supra, 

In  Michigan  the  rule  was  originally 
laid  down  in  Tannahill  v.  Tutile,  3 
Mich.  104,  that  by  a  mortgage  of  chat- 
tels the  whole  legal  title  passed  condi- 
tionally, and  upon  breach  of  condition 
the  title  of  the  mortgagee  became  abso- 
lute at  law ;  and  that  the  general  title  be- 
ing  in  the  mortgagee,  he  was  entitled  to 
the  immediate  possession  of  the  proper- 
ty, and  to  hold  until  condition  broken, 
unless  the  parties  stipulated  otherwise. 
See  cases  cited  on  page  110;  also  Mr. 
Denslow's  note  to  Tannahill  v.  Tultle, 
3  Mich.  (Callaghan  &  Co.*b  ed.)  104, 
where  the  Michigan.  Illinois  and  Wis- 
consin cases  upon  this  general  subject 
are  fully  collected.  In  Michigan  the 
doctrine  is  well  settled  in  accordance 
with  what  is  believed  to  be  the  better 
opinion,  that  in  respect  to  real  estate  a 
mortgage  conveys  no  title  to  the  mort- 
gagee before  foreclosure,  and  is  but  a 
security  for  the  debt ;  and  until  the  title 
passes  upon  a  foreclosure  and  sale  of 
the  property,  the  mortgagee  has  no  le- 
gal interest  hi  the  land,  and  is  not  en- 
titled to  the  possession:  Ilogsett  v.  Ellisy 
17  Mich.  363;  Ladue  v.  Detroit^  M. 
Railroad  Co.,  13  Id.  380 ;  Van  Husan  v. 
Kanouse,  13  Id.  303  ;  Caruthersv.  Hum- 
phrey, 12  Id.  270  ;  Wagar  v.  Slone,  36 
Id.  364.  And  by  the  more  recent  decis- 
ions of  that  State  the  law  as  to  mortgages 
of  chattels  has  been  made  to  harmonize 
with  the  more  reasonable  and  equitable 
rule  already  prevailing  as  to  mortgages 
of  realty,  so  that  now  in  that  State 
mortgaged  chattels  do  not  cease  to  be- 
long to  the  mortgagor  until  some  steps 
are  taken  to  end  his  righu  by  the  en- 
forcement of  the  mortgage,  and  the 
mortgage  is  considered  a  mere  security 
to  the  mortgagee,  and  not  a  transfer  of 
title.  See  People  v.  Bristol y  35  Mich. 
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• 
SS  ;  Flanders  v.  Chamherlmn,  24  Id.  nently  reasonable  and  eqnitablc  that  it 
305  ;  Kohl  V.  Lynn,  34  Id.  361  ;  Luck--  ought  ultimately  to  prevail,  and  both 
ing  ▼.  Wexsony  25  Id.  443;  Cary  v.  real  and  chattel  mortgages  be  placed 
Hewitt y  26  Id.  228.  upon  the  same  footing  in  accordance 
Although,  irrespective  of  statutory  with  what  the  parties  in  nearly  ex^ry 
changes,  the  rule  in  Michigan  as  re-  case  intend  to  create,  viz.,  a  mere  re- 
spects chattel  mortgages  is  believed  to  curiiy,  and  not  a  conveyance  of  their 
be  contrary  to  the  great  weight  of  title  to  the  mortgagee. 
American  authority,  still  it  is  so  emi-  Marshall  D.  Ewbll. 


United  States  Circuit  Courts  Northern  District  of  Illinois. 
LEA  k  PERKINS  r.  DEAKIN  . 

The  word  "Worcestershire,'*  as  applied  to  sauce,  has  become  generic  in  mean- 
ing by  constant  use  for  a  particular  species  of  sauce,  and  the  fact  that  persons  re- 
side in  Worcestershire,  England,  and  manufacture  there  a  sauce  which  they  call 
*'  Worcestershire  Sauce,^'  does  not  give  them  the  sole  right  to  such  application  of 
the  term. 

The  plaintiffs  having  4)cen  cognisant  for  many  years  of  the  fact  that  there  was 
a  particnlar  kind  of  sauce  manufactured  by  persons  other  than  themselves,  to 
which  this  term  was  applied,  and  having  for  many  years  taken  no  steps  to  pre- 
vent it,  there  may  be  said  to  have  been  something  in  the  nature  of  an  acquies- 
cence on  their  part  in  such  manufacture, 

A  decree,  iiOt  appealed  from,  rendered  by  the  Master  of  the  Rolls  in  England, 
having  jurisdiction  both  of  the  subject-matter  and  of  the  parties  in  a  chancery 
suit,  in  favor  of  a  principal,  refusing  an  injunction  and  dismissing  a  bill  in  equity 
filed  in  such  foreign  court,  to  protect  an  alleged  trade-mark,  when  offered  in  proof 
by  the  principars  agent  in  a  chancery  suit  in  a  court  of  the  United  States,  in 
which  he  is  a  defendant,  is  a  bar  to  such  action,  when  both  suits  are  upon  the  same 
subject-matter  of  controversy,  brought  by  the  same  plaintiffs,  and  when  the  bills 
in  both  cases  ask  for  an  account  and  an  injunction  for  the  same  reasons  and  for 
substantially  the  same  general  relief. 

It  would  be  an  anomaly  that  a  principal  could  manufacture  and  sell  a  sauce  in 
England,  and  his  agent  could  be  restrained  in  the  United  States  from  selling  such 
sauce  here,  obtained  from  such  principal. 

Rogers  ^  Appleton  and  Henry  M.  Collyer^  for  complainants. 

Charles  E.  Pope  and  George  C.  Christian^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Drummond,  J.; — This  case  has  been  fully  and  ably  argued  by 
the  counsel  of  the  respective  parties,  and  as  it  has  been  pending  for 
a  long  time,  although  I  have  not  had,  from  other  engagements,  the 
opportunity  of  considering  it  so  thoroughly  as  I  could  wish,  I  may 
state  now  the  conclusions  at  which  I  have  arrived,  without  going 
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into  any  special  detail  of  the  reasons  leading  to  such  conclusions. 
The  plaintiffs  are,  and  have  been  for  a  long  time,  the  manufac- 
turers of  what  has  been  called  *'  Worcestershire  Sauce,"  in  Wor- 
cestershire, England.  It  is  at  present,  and  has  been  for  some  time, 
known  as  "  Lea  &  Perrins's  Worcestershire  Sauce."  The  defend- 
ant is  a  resident  of  Wisconsin,  and  has  been  in  the  habit  of  receiv- 
ing from  England  a  sauce  somewhat  similar  to  that  of  the  plaintiff, 
which  is  called  the  "  Improved  Worcestershire  Sauce,"  prepared 
by  Richard  Millar  &  Co.,  of  London.  The  defendant  is  their 
agent  for  the  sale  of  this  latter  sauce  in  this  part  of  the  country. 
I  think  the  proof  establishes  that  there  has  long  been  known  in  the 
market  a  certain  kind  of  sauce  used  for  the  table,  on  fish  and  meats 
of  various  kinds,  as  "  Worcestershire  Sauce";  that  it  is  a  sort  of 
generic  term  given  to  this  kind  of  sauce  from  the  fact  that  it  was 
originally  manufactured  in  Worcestershire,  England.  It  seems 
to  have  been  manufactured  also  in  other  places,  and  the  term 
"Worcestershire  Sauce"  seems  to  have  been  applied  to  that  species 
of  sauce.  Under  the  circumstances,  therefore,  it  can  hardly  be 
claimed  that  the  plaintiffs,  simply  because  they  reside  in  Worcester- 
shire, and  manufacture  a  sauce  which  they  call  "  Worcestershire 
Sauce,"  have  the  sole  right  to  the  application  of  the  term  to  that 
species  of  sauce.  I  think  that  the  proof  also  shows  that  the  plain- 
tiffs have  been  cognisant  for  many  years  of  the  fact  that  there  was 
this  kind  of  sauce  manufactured  to  which  the  term  was  applied ; 
that  for  many  years  they  took  no  steps  to  prevent  the  parties  from 
manufacturing  the  sauce ;  and  that,  therefore,  there  may  be  said  to 
have  been  something  in  the  nature  of  an  acquiescence  in  the  manu- 
£eu^ure  of  the  sauce. 

The  proof  also  shows  that  the  plaintiffs  filed  a  bill  in  chancery 
in  England  against  the  principal  of  the  defendant,  Millar,  of  Lon- 
don, on  the  ground  that  he  or  his  company  were  manufacturing  the 
very  species  of  sauce  which  is  the  subject  of  controversy  in  this 
case,  asking  for  an  injunction  to  restrain  him  from  such  manu- 
facture, and  from  using  the  term  "Worcestershire  Sauce,"  they 
claiming  that  they  had  the  right  to  it  as  a  trade-mark,  and  that  no 
one  else  without  their  consent  could  use  it,  and  also  asking  for  an 
account  from  the  defendant.  The  case  was  heard  by  the  Master  of 
the  Rolls,  Sir  George  Jessel,  and  fully  considered  by  him  in  1876, 
and  the  injunction  was  refused  and  the  bill  dismissed.  There  was 
no  appeal  from  this  decree ;  on  the  contrary,  it  seems  to  have  been 
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acquiesced  in  by  the  plaintiffs.  I  see  nothing  in  the  record  to 
raise  a  doubt  that  the  case  was  decided  on  its  merits.  I  think, 
therefore,  that  this  case  is  a  bar  to  the  action  of  the  plaintiffs. 
They  brought  the  suit  against  Millar,  the  principal  of  the  defend- 
ant in  this  case,  on  the  very  subject-matter  of  controversy  here ; 
they  asked  for  an  injunction  for  the  same  reasons  that  the  injunc- 
tion is  asked  here,  and  for  substantially  the  same  general  relief. 
It  was  refused  by  the  Master  of  the  Rolls,  and  the  bill  dismissed. 
Deakin,  the  defendant  here,  has  acted  for  Millar,  the  defendant  in 
that  case.  It  would  be  an  anomaly  if  it  were  true  that  Mill  ir 
could  manufacture  and  sell  his  sauce  in  England,  and  at  the  same 
time  Deakin,  who  sells  it  here,  and  obtains  it  from  him,  could  be 
restrained  here  at  the  instance  of  the  plaintiffs  from  selling  it. 

By  agreement  between  the  parties,  and  the  order  of  the  court, 
many  of  the  questions  on  the  admissibility  of  evidence  were  sub- 
mitted to  the  Master,  and  he  made  his  report  thereon  to  the  court, 
and  exceptions  have  been  taken  to  his  report.  It  is  unnecessary  for 
me  to  consider  these  various  exceptions.  It  is  sufficient  to  say,  T 
think,  there  is  evidence  in  the  case  which  ought  to  be  admitted,  and 
from  which  these  conclusions  can  be  deduced.  The  result  will  be, 
therefore,  that  the  bill  will  be  dismissed. 

This  is  the  third  reported  civil  action  ^^^  the  use  of  the  labels  and  words  in 
brought  by  the  complainants  in  refer-  controversy.  At  this  point  the  contest 
ence  to  their  alleged  trade-mark,  not  to  ceased,  the  defendants,  Wolff  end  Bees- 
mention  the  criminal  case  of  Stater,  sing,  making  under  the  New  York  prac- 
Gibbsy  56  Mo.  133;  and  as  the  principal  tice  a  proffer  of  judgment,  which  was 
case  was  bitterly  and  thoroughly  con-  accepted  by  the  complainants, 
tested,  the  trial  consuming  a  week,  un-  No  full  report  of  the  decision  of  Lea 
less  the  appeal  which  has  been  taken  be  v.  Millar,  the  second  case,  has  ever  been 
perfected,  this  will  probably  be  the  end  published.  It  is  referred  to  in  Sebastian 
of  litigation  on  this  subject.  In  Lea  on  Trade  Marks,  pages  7  and  64 ;  and 
v.  Wolfff  the  first  of  these  cases,  re-  Airton  on  Decrees, 4th  edition,  page  242. 
ported  in  15  Abb.  Pr.  (N.  8.)  1,  the  Judge  Drummokd  gives  in  his  opinion 
controversy  being  in  reference  to  an  the  essential  features  of  the  case. 
American  brand  of  Worcestershire,  the  The  doctrine  of  Lea  v.  Wolff,  would 
Supreme  Court  of  New  York,  at  special  not  seem  to  be  in  conflict  with  either 
term,  on  motion  of  complainant  for  an  Lea  v.  Millar^  or  the  principal  case  for 
interlocutory  injunction,  enjoined  the  the  court  says  in  the  first-named  case  : 
use  of  defendant's  labels,  but  refused  to  "The  defendants  doubtless  might, 
enjoin  the  use  by  defendant  of  the  words  under  proper  circumstances,  employ  the 
"  Worcestershire  Sauce."  At  the  gen-  name  of  a  place  where  an  article  is  man- 
eral  term,  on  appeal  from  the  interlo-  ufactured,  as  well  as  the  word  deserip> 
cutory  order,  the  same  court  enjoined  tive  of  ita  character;  but  such  words 
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most  be  emplo}red  honestly  and  pro- 
perly, and  not  with  a  design  to  imitate 
and  deceive  to  the  detriment  of  another. 
Where  names  are  in  common  use,  no  one 
person  can  claim  a  special  appropriation 
of  them  to  his  particular  use,  but  where 
words  and  the  collocation  of  words  have 
bj  language  become  known  as  designa- 
ting the  article  of  a  particular  manufac- 
turer, he  acquires  a  right  to  them  as  a 
trade-mark,  which  competing  dealers 
cannot  fraudulently  invade.  The  essence 
of  the  wrong  ut  the  false  representation,  and 
deceit.  When  the  Lnproper  design  is  ap- 
parent f  an  injunction  should  be  issued." 

From  this  extract  and  from  the  opin- 
ion as  a  whole,  it  is  evident  that  the 
court  based  its  decision  upon  the  point 
that  a  fraudulent  intent,  shown  by  the 
use  of  similar  labels,  was  so  clearly  and 
evidently  manifest,  that  an  injunction 
must  issue  as  prayed  for.  In  the  case 
decided  by  Judge  Drummond,  there 
was  a  clear  distinction  between  com- 
plainants' and  respondents'  labels. 

It  is  impossible  in  the  little  space  al- 
lowed in  a  brief  note  on  the  case,  to 
mention  all  of  the  many  authorities 
quoted  by  the  respective  counsel,  whose 
briefs  were  elaborate  and  exhaustive. 

So  far  as  the  decision  of  Judge  Drum- 
MOKD  is  based  upon  the  point  that  no 
words  which  have  become  generic  in 
meaning  can  be  appropriated  as  a  trade- 
mark, its  soundness  cannot  be  ques- 
tioned. Among  4he  many  adjudicated 
cases  upon  this  point  may  be  mentioned, 
Canal  Co.  v.  Clark,  13  Wall.  323 
Thompson  Y.  Winchester ,  19  Pick.  214 
Wolf^.  Goulard,  18  How.  Pr.  64 
Sherwood  v.  Andrews,  5  Am.  L.  R.  N. 
8.  591;  Candee  v.  Deere,  10  Am.  Law 
Reg.  N.  S.  694  ;  Singer  M'fg  Co.  v. 
Wilson,  Law  Rep.  2  Ch.  Div.  434  ;  Cocks 
V.  Chandler,  Law  Rep.  1 1  Eq.  446  ;  Laz- 
enby  ▼.  White,  referred  to  in  this  last 
case  ;  Ford  v.  Foster,  Law  Rep.  7  Ch. 
Ap[»eal9  611 ;  and  Burke  v.  Cassin,  45 
Cal.  469. 

It   is  quite  immaterial   whether  the 


term  was  generic  at  the  time  of  its  adop- 
tion by  the  claimant,  or  whether  since 
its  adoption  it  has  become  generic  in 
meaning  by  constant  use  or  otherwise. 
In  either  event  the  result  attained,  viz., 
generic  character,  is  the  ground  of  de- 
fence. It  will  be  noticed  that  the  word 
**  Worcestershire"  is  geographical. 

The  general  rule  that  the  name  of  a 
place  cannot  be  appropriated  by  any  one 
exclusively  as  a  trade-mark,  has  been 
well-settled  in  law  since  the  cases  of 
Canal  Co,  v.  Oarke,  13  Wall.  311 ;  Can- 
dee  V.  Deere,  10  Am.  Law  Reg.  N.  S. 
694;  Brooklyn  White  Lead  Co.  v. 
Masury,  25  Barb.  416;  Glendon  Iron 
Co.  V.  Uhler,  13  Am.  Law  Reg.  N.  S. 
543;  Blackwell  v.  Wright,  73  N.  C. 
310. 

The  exceptions  to  such  rule  may  be 
said  to  be,  First.  When  the  term  ceases 
to  be-  geographical  in  meaning  and  be- 
comes  a  mere  fancy  name  in  reality,  or 
in  the  general  estimation  or  view  of  the 
public,  as  in  case  of  the  words  ^'  Bo- 
thesda,"  *' Mount  Carmel,*'  etc. 

Second.  When  the  claimants  own  all 
tho  soil  of  the  place  from  whence  the 
article  is  produced^  as  in  Newman  v.  Al- 
vord^  49  Barb.  588 ;  Congress  ^  Empire 
Sjn'ing  Co.  v.  Uigh  Rode  Spring  Co.,  57 
Barb.  526;  Dunbar  v.  Glenn^  16  Am. 
Law  Reg.  N.  S.  673. 

Another  class  of  cases  exists,  spoken  of, 
but  as  it  would  often  seem  erroneously,  as 
trade-mark  cases,  where  a  geographical 
name  has  been  so  long  associated  with 
and  used  for  an  article,  that  its  original 
geographical  meaning  has  been  reduced 
to  a  secondary  signification,  when  used 
in  connection  with  the  article  sought 
to  be  protected,  and  in  general  estima- 
tion has  become  merged  into  the  name 
of  the  article,  as  in  the  famous  Glen- 
field  Patent  Starch  Case,  Witherspoon  v. 
Carrie,  L.  R.  5  E.  &  I.  Appeals  508. 

So  in  Mc Andrews  v.  Bassett,  10  Jnr. 
N.  S.  550 ;  Stixo  Y.  Provizende,  L.  R. 
1  Ch.  192;  Raddey.  Norman,  T,.  R.  14 
Eq.  348;  Lea  y,  Wolffs  15  Abb.  Pr.  N. 
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S.  1  ;  and  see  Blackwdl  v.  Dihrell^  17 
Am.  Law  Reg.  N.  S.  673. 

In  all  of  these  last-mentioned  cases, 
it  will  be  noticed  that  the  judges  seem 
to  comment  severely  upon  and  base 
their  decision  on  the  fraud  and  decep- 
tion actually  committed,  or  attempted 
by  the  infringers,  or  their  palpable  in- 
tentions to  thus  deceive  and  defraud. 

In  a  technical  trade-mark  case,  since 
the  right  of  protection  is  founded  on 
the  sole  right  of  application  to,  or  the 
right  of  property  in  a  trade-mark,  only 
a  liability  to  deception  need  be  proven. 
A  technical  trade-mark  is  the  sole  right 
of  application  against  the  whole  world, 
which  of  course  cannot  exist  in  most  of 
the  cases  last  cited,  many  of  which  pro- 
perly come  under  the  head  of  unfair 
competition  in  business.  The  vital  point 
in  such  cases  is  to  determine  whether  or 
not  the  claimed  trade-mark,  when  ap- 
plied to  the  article  in  question,  is  con- 
sidered in  public  common  parlance  as  a 
fancy  name,  or  still  when  so  applied, 
partakes  of  its  original  geographical 
meaning.  In  the  first  instance  it  is  a 
trade  mark  case  ;  in  the  second,  a  case 
pf  unfair  competition  in  business  if  any- 
thing. 

In  some  instances,  a  very  strong  pre- 
sumption of  fraud  may  be  made  merely 
by  proof  of  the  use  by  a  defendant  of  an 
alleged  trade-mark,  where  the  defendant 
docs  not  live  in  the  place,  but  the  plain- 
tiff does,  the  name  of  which  place  is 
claimed  as  a  trade-mark. 

Even  where  the  article  of  the  origi- 
nal claimant  has  acquired  a  considera- 
ble reputation  under  such  name,  such 
presumption,  however,  may  be  rebutted 
in  various  ways.  In  the  principal  case 
it  was  met  by  proof  of  the  generic  mean- 
ing of  the  words  in  dispute.  Other  de- 
fences would  arise  under  various  cir- 
cumstances. No  general  rule  can  be 
laid  down  upon  the  subject. 

Perhaps,  however, the  greatest  interest 
in  the  view  of  the  legal  profession,  at- 
taching to  Judge  Dhummond' 8  decision, 


will  be  found  in  the  fact  that  this  is 
believed  to  be  the  first  reported  trade- 
mark case  in  either  Great  Britain  or  the 
United  States  in  which  the  doctrine  of 
res  judicata  has  been  applied,  whore  the 
decree  offered  in  bar  was  entered  by  a 
foreign  court.  The  leading  cases  hold- 
ing that  the  decree  on  judgment  of  a 
foreign  tribunal  is  conclusive  are  :  Hop- 
kins V.  Lea,  6  W^eat.  *1IS,  ♦lU; 
Aurora  City  v.  WeU^  7  Wall.  101  ; 
Darant  v.  Essex  Co,,  7  Wall.  107; 
Bak€r  v.  Palmer^  83  111.  568.  The 
general  principles  of  such  cases  are  too 
well  known  to  need  citation. 

It  was  most  strenuously  contended  by 
the  complainants'  counsel,  that  the  de- 
cree of  a  foreign  court  would  not  be 
conclusive,  because  the  jurisdiction  of 
the  court  in  trade-mark  cases,  rested  not 
alone  upon  the  right  of  property  in  a 
trade-mark,  but  also  on  the  ground  of 
fraud  upon  the  public,  and  that  the 
American  courts  had  the  sole  jurisdic- 
tion of  fraud  committed  upon  the  Amer- 
ican public,  and  sole  jurisdiction  over 
all  property  within  their  jurisdiction,  in 
this  case  the  property  of  complainants 
in  their  trade-mark  in  this  country. 

Judge  Drummond  seems,  however, 
to  have  followed  the  doctrine  laid  down 
by  Lord  Westbubt  in  Leather  Cloth 
Cn.'s  Case,  33  L.  J.  Ch.  199,  insisted 
upon  by  defendant's  counsel  as  now- 
well  recognised,  that  the  jurisdiction  of 
courts,  in  trade-marl^  cases,  is  founded 
solely  on  the  right  of  property  in  a  trade- 
mark, or  exclusive  right  of  application. 
See  Adams  on  Trade-Marks  13,  75 ; 
Ludlow  &  Jenkins  on  Trade-Marks  3, 
5,  35;  Sebastian  on  Trade-Marks, 
104,  105 ;  Brown  on  Trade-Marks, 
H  30,  46,  112,  311,  450,  678  ;  Singer 
Afanf.  Co,  v.  Wilson,  on  appeal  to  the 
House  of  Lords,  L.  R.  3  App.  Cases  376. 
And  also  the  view  that  the  subject-mat- 
ter of  controversy  was  a  right  of  protec- 
tion, not  property,  strictly,  such  as  per- 
sonal or  real  property,  having  its  siius 
in  the  United  States,  and  therefore  solely 
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snbject  to  the  sovereign  power  and  juris- 
diction of  the  United  States  also. 

The  principal  case  was  commenced 
in  April  1875  ;  Lea  y.  Miliary  in  the 
fall  of  that  year,  and  decided  in  July 
1876.  The  decision  of  Judge  Dbum- 
MOND  thus  holds  that  even  though  the 
suit,  in  which  the  decree  is  rendered, 
was  commenced  at  a  later  date  than  the 
suit  in  which  it  was  pleaded  or  offered  in 
cridence,  still  the  bar  of  such  decree 
is  complete,  following  the  doctrine  of, 
among  other  cases,  United  States  v. 
Dewy,  6  Bissell ;  Sheldon  v.  PaUeraon, 
55  111.  512. 

The  principal  case  is  interesting 
also,  as  involving  necessarily  the  prin- 
ciple :  1st.  That  because  a  name  has 
not  been  used  in  the  United  States 
for  any  article  by  any  one  prior  to  its 
claimed  adoption  in  the  United  States 
by  a  claimant,  it  cannot  be  a  trade- 
mark, provided  it  has  been  in  common 
ase  for  similar  articles  to  those  in  ques- 
tion outside  of  the  United  States.  This 
point  was  passed  upon  in  Burke  ▼.  Ccu- 
nn,  45  Cal.  479.  2d.  That  if  a  claimed 
trade- mark  for  an  article  cannot  be 
maintained  in  the  country  where  the 
article  is  made,  it  cannot  be  elsewhere, 
because  the  alleged  trade-mark  does  not 
denote  in  the  place  where  the  article  is 


manufactured,  that  it  is  made  by  the 
claimant,  and  that  elsewhere  the  alleged 
trade-njark  could  merely  denote  that  the 
article  was  made  where  manufactured. 
This  last  proposition  may  involve  a 
conflict  of  law  where  the  trade-mark 
laws  of  two  countries  differ.  The  near- 
est approach  to  a  reported  decision  upon 
this  point  is  noticed  in  the  Solicitors' 
Journal  of  July  25th  1876,  vol.  2,  p. 
765,  where  the  Master  of  the  Uolls 
clearly  maintained  this  last  proposition 
as  correct,  although  deciding  the  case 
upon  another  point.  That  both  of  these 
two  propositions  are  correct,  will  ap- 
pear when  it  is  remembered,  as  alike 
maintained  in  Burke  v.  Cassin^  supra ^ 
and  by  the  Master  of  the  Rolls,  that  if 
such  principles  be  not  maintained,  the 
argument,  if  carried  to  its  logical  con- 
clusion, enabled  one  of  two  manufactu- 
rers in  the  United  States  to  steal  the 
trade-mark  of  the  other  in  a  foreign 
country  by  prior  use  in  such  foreign 
country,  creating  for  his  article  a  repu- 
tation and  name  under  such  stolen  trade- 
mark, and  by  such  prior  use  in  a  foreign 
country  prevent  the  real  owner  from 
ever  using  such  trade-mark  in  such  for- 
eign country. 

CUABLES  K.  POPB. 


Supreme  Court  of  Connecticut 

GEORGE  R.  HODGDON  v.  NEW  YORK,  NEW  HAVEN  and  HARTFORD 

RAILROAD  CO. 

In  the  absence  of  any  special  custom,  the  contract  of  a  shipmaster  to  carry  a 
cargo  to  a  certain  port,  means  that  he  is  to  bring  his  vessel  to  some  wharf  or  con- 
Tenient  and  usual  place  of  discharge,  where  he  can  deliver  and  the  consignee 
receive  the  cargo. 

The  master  of  a  vessel  arrived  in  the  port  of  New  Haven,  but  could  not  reach 
any  wharf  for  some  days,  on  account  of  the  ice.  Held,  that  he  was  not  entitled 
Co  demurrage,  as  he  had  not  completed  his  voyage  until  he  reached  the  wharf. 

The  fact,  that  the  consignees,  during  the  time  the  vessel  lay  in  harbor,  employed 
togs  to  break  a  passage  through  the  ice,  and  bring  other  vessels  to  their  wharf, 
did  not  entitle  this  master  to  demand  the  same  help  towards  the  discharge  of  his 
cargo. 
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Assumpsit  for  demurrage. 

On  December  14th  1876,  the  plaintiff  received  on  board  of  a 
vessel  at  Baltimore,  a  cargb  of  coal  consigned  to  the  defendants,  at 
New  Haven,  at  which  port  he  reported  himself  on  the  24th  of 
December,  and  asked  for  a  berth  in  which  to  discharge;  but  he  did 
not  come  to  any  dock,  for  the  reason  that  the  ice  was  so  thick  that 
he  could  reach  no  wharf  in  the  harbor,  unless  through  openings 
made  by  steam-tugs  or  otherwise,  before  the  19th  of  January  18T7. 
Between  these  dates,  the  defendants  daily  broke  a  passage,  through 
which  they  towed  vessels  to  and  from  their  own  docks.  On  the 
day  of  the  plaintiflTs  arrival,  they  opened  a  passage  and  towed 
through  it  vessels  loaded  with  coal  consigned  to  themselves,  which 
had  arrived  prior  to  that  day ;  and,  when  his  turn  came,  they  opened 
a  passage  for  and  towed  his  vessel  to  their  dock.  The  ice  delayed 
him  four  days,  and  for  this  he  demanded  damages.  The  defendants 
had  a  judgment. 

The  opinion  of  the  court  was  delivered  by 

Pardee,  J. — Passing  the  question  made  as  to  the  power  of  the 
person  signing  the  bill  of  lading,  and  assuming  for  the  purposes  of 
the  case  that  the  defendants  were  bound  by  his  act,  still  the  plain- 
tiff is  not  entitled  to  a  judgment.  He  undertook  to  deliver  the 
coal  at  the  port  of  New  Haven ;  and  twenty-four  hours  after  his 
arrival  at  that  port  and  notice  thereof  to  the  defendants,  they  were 
to  have,  for  the  reception  of  the  cargo,  one  day  for  every  hundred 
tons  thereof;  after  which  they  were  to  pay  demurrage. 

Upon  notice  to  the  defendants  of  the  arrival  of  the  plaintiflTs 
vessel  at  New  Haven,  it  was  their  duty  to  be  ready  to  receive  the 
ooal  or  designate  some  wharf  or  other  proper  place  where  it  could 
be  deposited  in  a  reasonable  time.  They  failing  in  this  duty,  it 
was  the  right  of  the  plaintiflf  to  treat  the  contract  as  broken,  and 
deposit  the  coal  at  the  usual  place,  if  there  was  any  such,  or  pro- 
cure one  at  their  expense.  The  contract  to  deliver  at  the  port  of 
New  Haven  implies  more  than  bringing  the  vessel  into  water 
within  a  line  drawn  across  the  mouth  of  the  harbor;  in  the  absence 
of  any  special  provision,  and  of  any  custom  to  discharge  into 
lighters,  it  imports  that  the  carrier  is  to  bring  his  vessel  to  some 
wharf  or  convenient  or  customary  place  of  discharge  where  he  can 
deliver  and  the  consignees  can  receive  the  cargo,  according  to  the 
usage  of  the  port.     In  the  case  before  us  the  plaintiflf  was  barred  by 
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the  firoBt  from  every  wharf  or  landing-place  which  the  defendants 
could  designate  or  he  could  select ;  he  could  not  deliver  the  coal 
upon  land ;  the  contract  did  not  oblige  them  to  go  upon  the  ice  to 
receive  it ;  in  fact,  his  progress  was  arrested  before  he  had  brought 
his  voyage  to  the  contract  termination,  and  that  by  no  fault  of 
theirs ;  it  was  a  misfortune  which  the  law  must  leave  where  it  falls. 

As  the  defendants  did  not  contract  to  protect  the  plaintiff  against 
the  action  of  frost,  they  owed  him  no  duty  in  respect  to  it  If  for 
any  reason  they  chose  to  open  a  way  for  the  passage  of  another 
vessel,  the  contract  relation  between  themselves  and  the  plaintiff 
was  not  thereby  changed ;  he  acquired  no  right  to  the  way  thus 
made ;  such  other  vessel  having  gained  prior  access  to  and  occu- 
pied it,  as  a  matter  of  law  it  did  not  exist  so  far  as  the  plaintiff  is 
concerned. 

In  Parker  v.  Winlow^  7  E.  &  B.  940,  the  tides  were  neap  when 
the  vessel  approached  the  designated  wharf,  and  she  ran  upon  the 
sand  and  lay  there  during  some  days  until  the  tides  were  higher. 
Lord  Campbell,  C.  J.,  said :  "  If  when  the  ship  got  fixed  upon 
the  mud  bank  the  master  had  given  notice  that  he  was  ready  to 
discharge  there,  it  might  have  been  open  to  him  to  show  that  it  was 
the  duty  of  the  other  party  to  take  the  cargo  there,  and,  if  he  could 
have  shown  such  to  be  their  duty,  the  lay  days  would  have  com- 
menced. But  no  such  notice  was  given ;  there  was  no  suggestion 
of  any  custom  requiring  the  consignees  to  procure  lighters ;  and 
both  sides  acted  as  if  they  did  not  contemplate  any  unloading  until 
the  vessel  got  up  to  the  wharf.**  In  Mcintosh  v.  Sinclair ,  11 
Irish  Rep.,  Com.  Law  Series  456,  Palles,  C.  B.,  said :  "The 
obligation  of  the  shipowner  under  the  charter-party  is  not  alone  to 
carry  the  cargo  to  the  port  of  destination,  but  in  addition,  to  deliver 
it  according  to  the  usage  of  the  port.  This  duty  is  not  discharged 
simply  by  arrival  at  the  port  or  at  the  usual  place  of  discharge 
within  the  port.*' 

In  Aylward  v.  Smithy  2  LowelVs  Decisions  192  (Dist.  Court  of 
Mass.,  affirmed  by  the  Circuit  Court),  the  libellants'  vessel  came  to 
the  respondent's  wharf,  on  the  20th  of  December,  at  high  tide,  and 
was  made  fast  outside  of  another  vessel,  which  was  in  the  berth.  This 
last  was  hauled  out  on  the  next  day ;  but  the  libellant*s  vessel  was 
then  aground,  and  so  remained;  afterwards  the  ice  made  round  her, 
and  she  could  not  be  hauled  in  for  several  days.  Lowell,  J.,  said : 
"  The  plaintiff  says  that  he  arrived  at  the  wharf  on  the  20th  of 
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Decemoer  and  reported  to  the  defendant,  and  ended  his  voyage. 
This  argument  is  specious;  but  it  assumes  that  the  vessel  had 
arrived  at  the  dock  or  wharf^  when,  in  truth,  she  had  only  very 
nearly  arrived.  It  has  been  held  in  two  English  cases  concerning 
cargoes  of  coals  shipped  under  contracts  almost  identical  with  this, 
that  delays  within  the  port  for  a  considerable  time,  owing  to  a  want 
of  suflScient  water  at  the  place  of  delivery,  would  not  require  the 
freighter  to  receive  the  coals  at  another  place,  or  cause  the  lay  days 
to  begin,  though  the  contract  had  the  clause  that  the  ship  was  to 
to  go  only  so  near  to  the  place  as  she  could  safely  get.  It  was  held 
that  although  she  could  not  safely  go  up  while  the  tides  were  neap. 
yet  that  was  one  of  the  accidents  of  navigation  which  a  vessel  con- 
tracting to  go  to  a  tidal  harbor  ran  the  risk  of.  The  distance  at 
which  the  ship  is  kept  from  her  berth  by  the  low  water  is  imma- 
terial, if  it  be  so  far  that  the  delivery  of  the  cargo  is  prevented.*' 
We  do  not  advise  a  new  trial. 


ABSTRACTS    OF    RECENT    AMERICAN    DECISIONS. 

SUPREME  COURT  OP  THE  UNITED  STATES.* 

SUPREME  COURT  OF  ERRORS  OF  CONNECTICUT.' 

SUPREME  COURT  OP  ILLINOIS.* 

SUPREME  COURT  OP  KANSAS.* 

COURT  OP  CHANCERY  OP  NEW  JERSEY.* 

Attorney-General.     See  Corporation;  Statute. 
Bills  and  Notes.     See  Evidence. 

Endorser —  Waiver  of  Demand. — While  a  negotiable  note  payable  on 
demand,  ig  by  statute  dishonored  at  the  end  of  four  months  il*  not  paid, 
yet  where  such  a  note  is  on  annual  or  semi-annual  interest,  it  will  be 
presumed,  in  the  absence  of  evidence  to  the  contrary,  that  the  endorser 
made  his  endorsement  with  no  expectation  that  demand  of  payment 
would  be  made  at  the  end  of  four  months,  and  therefore  with  a  waiver 
of  such  demand :  Ba^es  v.   Werner^  45  Conn. 

The  taking  of  security  by  the  endorser  at  the  time  of  the  endorse- 
ment, is  not  in  itself  a  waiver  of  demand  and  notice,  but  it  is  evidence 


*  Prepared  expressly  for  the  American  Law  Register,  from  the  original  opinions 
filed  during  October  Term  1878.    The  cases  will  probably  be  reported  in  7  or  8  Otto. 

2  From  John  Hooker,  Esq.,  Reporter  ;  to  appear  in  45  Connecticut  Reports. 

*  From  Hon.  N.  L.  Freeman,  Reporter ;  to  appear  in  87  Illinois  Reports. 

*  From  Hon,  W   C.  Webb,  Reporter  ;  to  appear  in  21  Kansas  Reports. 

^  From  John  H.  Stewart,  Esq.,  Reporter ;  to  appear  in  30  N.  J.  Eq.  Reports* 
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of  it,  and  goes  to  fortify  the  presumption  arising  on  the  face  of  the 
note  :  Id. 

Conflict  of  Laws. 

Receiptor — Goods  brought  into  another-  State — Revnedy. — A  re- 
ceiptor of  goods  attached,  who  bj  his  receipt  has  bound  himself  to 
return  the  property  to  the  officer  upon  request  or  pay  damages,  is  not 
a  mere  naked  bailee  of  the  goods,  but  has  a  special  property  in  them, 
and  can  qiyiintaiQ  replevin  against  a  person  unlawfully  detaining  them 
from  him :  Peters  v.  Stewart,  45  Conn. 

Where  goods  were  attached  in  the  state  of  Massachusetts,  and  there 
delivered  by  the  officer  to  a  receiptor,  who  left  them  in  the  hands  of  the 
debtor,  by  whom  they  were  brought  to  Connecticut  and  sold,  it  was 
held  :— 

1.  That  the  law  of  Connecticut  governed  upon  the  question  whether 
the  receiptor  could  maintain  replevin  for  the  goods. 

2.  That  the  receiptor  was  clearly  entitled  to  the  immediate  possession 
of  the  goods  as  against  the  debtor,  and  that  this  alone  would  have  been 
enough,  under  the  statute  in  force  when  the  suit  was  brought,  to  sus- 
tain the  action  of  replevin. 

3.  That  the  purchaser  of  the  goods,  if  he  bought  them  in  good  faith 
of  the  debtor,  could  hold  them  against  the  receiptor. 

4.  That  the  burden  of  proof  was  on  the  purchaser  to  show  that  he 
bought  them  in  good  faith  :  Id. 

Constitutional  Law. 

State  Existence — Rebellion — Impairing  Contracts, — The  political  so- 
ciety which  in  1796  was  organized  and  admitted  as  a  state  into  the 
Union,  by  the  nanie  of  Tennessee,  has  remained  the  same  body  politic 
to  this  time.  Its  attempt  to  separate  itself  from  that  Union  did  not 
destroy  its  identity  as  a  state,  nor  free  it  from  the  binding  force  of  the 
Federal  constitution  :  Keith  v.  Clark,  S.  C.  U.  S.,  Oct.  Term  1875. 

Being  the  same  political  organization  during  the  rebellion  and  since 
that  it  was  before,  an  organization  essential  to  the  existence  of  society, 
all  its  acts,  legislative  and  otherwise,  during  the  period  of  the  rebellion, 
are  valid  and  obligatory  on  the  state  now,  except  where  they  were  done 
in  aid  of  that  rebellion,  or  are  in  conflict  with  the  constitution  and  laws 
of  the  United  States,  or  were  intended  to  impeach  its  authority :  Id. 

The  stat^  of  Tennessee  having  organized  in  1838  the  Bank  of  Ten- 
nessee, agreed  by  a  clause  in  the  charter  to  receive  all  its  issues  of  circu- 
lating notes  in  payment  of  taxes,  but  by  a  constitutional  amendment 
adopted  in  1865,  it  declared  the  issues  of  the  bank  during  the  insur- 
rectionary period  void,  and  forbade  their  receipt  for  taxes.  Held^  that 
this  was  impairing  the  obligation  of  the  contract :    Id, 

Corporation. 

Interference  by  Attorney- General. — Interference  by  the  attorney-gen- 
eral with  corporations  on  the  ground  of  a  trust  in  the  government,  is 
limited  to  two  classes  of  cases  :  1.  Religious,  charitable,  municipal  or 
other  corporations  whose  functions  are  solely  public,  and  whose  man- 
agers have  destroyed  the  fund,  or  are  putting  it  to  improper  uses,  or 
otherwise  abusing  their  functions.     2.  Other   corporations  which    are 
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exercising  powers  beyond  those  to  which  they  are  limited  by  the  law  of 
their  organization  :  United  States  v.  Union  Pacific  Railroad  Co.^  S.  C- 
U.  S.,  Oct.  Term  1878. 

Equity;    See  Fraud ;  Limitations. 

Control  over  Contracts  made  hy  an  Insolvent. — By  virtue  of  an  agree- 
ment with  the  owner  of  certain  lands,  a  railroad  company,  before  paying 
the  sum  stipulated,  entered  upon  the  land,  built  their  road  thereoD,  and 
included  it  in  a  general  mortgage  of  their  lands,  &c.  After  ^eir  insol- 
vency, and  the  appointment  of  a  receiver  by  this  court,  the  owner 
applied  for  the  payment  of  the  amount.  It  appearing  that  the  sum 
agreed  upon  was  grossly  exorbitant,  the  court  refused  to  order  its  pay- 
ment,  but  directed  that  the  compensation  justly  due  the  owner  be  ascer- 
tained and  paid  :   Coe  v.  Midland  RaUwat/  Cb.,  30  N.  J.  Eq. 

Evidence. 

Parol  to  vary  Writing. — The  defendant  had  given  the  plaintiff  his 
note  for  certain  real  estate  conveyed  to  him  by  an  absolute  deed  by  the 
plaintiff.  Held^  In  a  suit  on  the  note,  that  parol  evidence  is  admissible 
on  the  part  of  the  defendant,  to  show  that  the  conveyance  was  not  in- 
tended as  a  sale,  but  was  made  by  the  plaintiff  for  a  certain  purpose  of 
his  own,  and  upon  an  understanding  with  the  defendant,  that  the  land 
was  afterwards  to  be  conveyed  back,  and  that  the  note  was  given  at  the 
time  under  an  agreement  that  it  was  not  to  be  paid :  Schindler  v.  Mvhl- 
heiser,  45  Conn. 

Executor. 

Investments  hy. — A  direction  to  invest  a  share  "  in  productive  funds 
upon  good  securities,"  means  only  those  that  are  designated  by  law  ;  and 
a  disregard  of  such  requirement  renders  the  executor  personally  liable, 
in  case  of  loss  or  depreciation  :    Ward  v.  Kitchen,  30  N.  J.  Eq. 

A  specific  legacy  may  remain  invested  in  the  stocks  set  apart  and 
designated  by  the  testator  for  the  purpose  in  his  will. 

An  executor,  apprehending  a  depreciation  in  the  stocks  in  which  a 
specific  legacy  is  invested,  should  protect  the  estate  by  converting  them.- 

Fraud. 

Representations  amounting  to  m^re  than  commendation. — Where  rep- 
resentations were  made  by  the  holder  of  a  mortgage  for  W000»  that  he 
had  sold  the  mortgaged  premises  to  the  mortgagor  for  about  $50,000 ; 
that  it  was  first-rate  property ;  that  the  land  was  good  and  the  timber 
thereon  valuable;  that  the  land  would  be  more  valuable  after  it  was 
cleared;  that  the  mortgage  was  a  good  mortgage;  and  that  the  interest 
thereon  had  been  paid  regularly — all  of  which  were  false  and  fraudulent. 
Held^  that  they  could  not  be  regarded  as  simplex  commendatio ;  and  a 
conveyance  of  lands  obtained  thereby  was  set  aside :  Perkins  v.  Part- 
ridge, 30  N.  J.  Eq. 

Delay  in  Rescinding — Homestead —  Wi/e^s  Rights. — The  mere  delay 
of  the  party  who  finds  himself  defrauded  in  rescinding  a  fraudulent  con- 
tract and  returning  the  property  he  has  received  under  the  contract, 
does  not  take  away  the  right,  if,  in  the  interval,  whilst  he  is  deliberating, 
no  innocent  third  party  has  acquired  any  interest  in  the  property,  and 
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the  wroDgdoer  Id  cons^aeiiice  of  the  delay,  is  no  way  affected  Injuri- 
ously in  his  position.      Wicks  v.  Smith,  21  Kans. 

Where  there  is  a  verbal  contract  for  the  sale  of  a  homestead  made  by 
the  husband  and  wife  to  another  party,  with  part  performance  and  pos- 
session by  the  purchaser  of  such  homestead,  and  upon  investigation  sooq 
after,  it  is  discovered  by  husband  and  wife  that  they  have  been  greatly 
defrauded  by  the  fraudulent  representations  of  the  purchaser  and  on 
account  of  such  fraud  have  the  right  to  avoid  the  contract,  ffddf  as  the 
homestead  cannot  be  alienated  without  the  joint  consent  of  both  husband 
and  wife,  either  or  both  have  the  right,  upon  the  return  of  the  property 
received  under  the  contract,  to  rescind  the  contract  and  any  act  of  the 
husband  in  affirmance  or  recognition  of  such  fraudulent  contract,  after 
the  discovery  of  the  fraud  committed,  without  the  consent  or  knowledge 
of  the  wife,  is  not  binding  on  her.     Id, 

GOYERNMENT.     See  Corporation;  Statute, 

Homestead.    See  Fraud, 

Tenants  in  Common — Rights  of  Wife — Partition. — Where  a  person 
owns  an  undivided  half  of  three  hundred  and  twenty  acres  of  farming 
land  and  resides  upon  and  occupies  it  with  his  family,  consisting  of  his 
wife  and  children,  and  an  action  of  partition  is  brought  by  the  other 
tenants  in  common  with  him  to  divide  the  real  estate  and  have  certain 
claims  of  lien-holders  adjudged  liens  against  the  homestead  interest  of 
such  person ;  Held,  that  the  wife  is  a  necessary  party  in  the  action. 
Wheat  V.  Burgess,  21  Kans. 

A  judgment  in  such  an  action  decreeing  that  the  one  hundred  and 
sixty  acres  set  off  to  the  husband  is  subject  to  certain  liens  which,  if 
not  paid  within  a  short  time,  shall  be  satisfied  from  the  proceeds  arising 
from  a  sale  of  said  homestead,  is  void  as  against  the  wife  in  the 
absence  of  jurisdiction  of  her  person  by  the  court  rendering  the  judg- 
ment.    Id, 

Husband  and  Wipe.    See  Fraud;  Homestead;  Specific  Performance^ 

Limitations,  Statute  op. 

Demurrer — Equity —  Trust. — When  it  clearly  appears  on  the  face  of 
the  bill  that  the  complainant's  right  of  action  is  barred,  advantage  may 
be  taken  of  the  Statute  of  Limitations  by  demurrer.  Partridge  v.  WellSf 
30  N.  J.  Eq. 

The  bar  of  the  statute  is  as  perfect  an  answer  in  equity  as  at  law,  to 
actions  covered  by  the  statute.     Id, 

The  statute  does  not  apply  to  such  trusts  as  are  not  cognisable  at  law, 
and  upon  which  a  remedy  can  only  be  had  in  equity.     Id. 

Mandamus. 

To  compel  City  to  pay  Judgment. — Where  a  judgment  is  recovered 
against  a  city,  a  duty  rests  upon  it  to  pay  the  same,  which  may  be  enforced 
by  mandamus  at  the  suit  of  an  assignee  of  the  judgment :  City  of  Chi- 
cago V.  Sansom^  87  Ills. 

Municipal  Corporation.     See  Mandamus  ;   Officer 

Negligence — Unsafe  Sidewalk. — Where  city  authorities  suffered  a 
sidewalk  upon  a  frequented  street,  built  some  four  feet  above  the  ground 
to  become  dilapidated  and  out  of  repair  for  a  considerable  time,  and  the 
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stringers  upon  ^liicTi  ihe  boards  wcsre  nailed  were  rotten,  so  as  not  to 
told  the  nails,  and  the  boards  were  loose,  making  the  walk  dangerous, 
and  they,  after  notice  of  its  unsafe  condition,  did  not  repair  the  same,  so 
as  to  make  it  safe,  and  the  plaintiff,  while  passing  over  the  same  with 
her  child  in  her  arms,  stepped  upon  a  short  board  which  gave  way, 
causing  her  to  fall  upon  her  back,  whereby  she  received  an  irreparable 
injury,  and  no  want  of  prudence  being  attributable  to  her,  it  was  heldy 
that  the  right  of  recovery  against  the  city  for  the  injury  was  clear : 
Cif^  of  Chicago  v.  Herz^  87  Ills. 

Potoer  to  Tax. — A  municipal  corporation  may  levy  a  tax  to  pay  the 
expense  of  collection,  and  to  meet  deficiencies  likely  to  occur,  over  and 
above  the  sum  actually  required  to  pay  its  debts;  and  when  this  is 
done  by  the  corporate  authorities,  in  the  fair  and  honest  exercise  of  the 
dbcretion  vested  in  them,  the  courts  will  not  interfere  :  Village  of  Hyde 
Fark  v.  IngalU,  87  Ills. 

Neqliqenoe.     See  Munidpdl  Corporation  ;  Railroad, 
Office  and  Officer. 

Salary — Actual  Possession  of  Ojffice — Policeman. — A  person  is  not 
entitled  to  the  salary  of  a  public  office  unless  he  both  obtains  and  exer- 
cbes  the  office  :  FarreU  v.  City  of  Bridyport^  45  Conn. 

A  policeman  of  a  city  is  a  public  officer,  holding  his  office  as  a  trust 
from  the  state,  and  not  as  a  matter  of  contract  between  himself  and  the 
city;  Id. 

Paetnership. 

Use  of  Firm  Funds  by  one  Partner — Land  so  Purchased. — Property 
purchased  by  one  copartner  with  the  funds  of  the  firm,  and  title  taken 
in  the  name  of  his  wife,  is  partnership  assets  :  l^artridge  v.  WeUs^  30 
N.  J.  Eq. 

Assignment, — Where  a  voluntary  assignment  is  executed  by  L.  &  B., 
who  are  partners  in  the  grocery  business,  and  signed  by  their  respective 
wives,  who  release  all  right,  title  and  interest  in  the  real  estate  thereby  con- 
veyed, and  the  assignment  purports  to  assign  and  transfer  all  the  property 
of  L.  &  B.  of  every  kind  and  description,  except  that  exempt  by  law ;  and 
provides  that  from  the  proceeds  of  the  property  when  sold,  the  assignee 
shall  pay  and  discharge  and  pay  all  debts  of  L.  &  B.,  but  if  not  suffi- 
cient therefor  to  pay  rateably  in  proportion  to  the  amount  of  the  indebt- 
edness, without  distinction  or  preference;  Heldj  That  said  assignment 
is  general  and  conveys  the  partnership  effects  of  the  partners  and 
their  separate  property,  notwithstanding  that  where  the  names  of  L.  & 
B.  appear  in  the  body  of  the  written  instruments,  they  are  immediately 
followed  by  "  co-partners,"  or  "  partners :"  Williams  v.  Hadley^  21  Kans. 

Possession. 

Unrecorded  Deed — Notice — Execution — Equitable  Title, — A  person 
in  actual  possession  of  real  estate  under  an  unrecorded  deed  is,  as  against 
all  persons  who  have  actual  notice  of  such  deed,  the  legal  and  absolute 
owner  of  such  real  estate,  and  as  against  all  other  persons,  he  is  the 
equitable  owner  :      Tucker  v.  Vandermai'k  and  Kirtland,  21  Kans 

All  persons  are  bound  to  take  notice  of  all  equitable  interests  any  per- 
son may  have  in  real  estate,  of  which  he  is  in  actual  possession  :  Id. 
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An  attachment  can  not  be  made  to  operate  upon  a  merely  legai  title,  as 
against  the  equitable  owner  of  real  estate,  where  the  parties  claiming  under 
the  attachment  have  (at  the  time  the  attachment  is  levied,),  or  are  bound 
by  law  to  take  notice  of  the  paramount  outstanding  equitable  title.     Id. 

Public  Sale. 

Mortgage  Sale — J^ans/er  of  Bid, — It  is  oflen  the  case,  a  bidder  at  a 
public  sale  transfers  his  bid  to  another,  and  directs  the  deed  to  be  made 
to  such  person,  and  if  there  be  no  fraud  in  the  transaction,  and  no  loss 
to  the  mortgagor  thereby,  there  can  be  no  objection.  But  if  objection- 
able, it  cannot  be  set  up  in  an  action  of  ejectment  against  remote 
purchasers  without  notice :  Johnson  v.  Watson^  87  Ills. 

Eailroad. 

Negligence. — Where  a  plaintiff  carelessly  walked  upon  the  track  of  a 
railroad  only  a  few  steps  south  of  an  approaching  train,  without  looking 
north  to  see  if  there  was  danger,  and  paid  so  little  heed  as  not  to  hear 
the  bell  or  whistle  when  sounded,  or  notice  the  calls  of  persons  warning 
him  of  danger,  and  was  run  over  by  the  engine,  not  moving  at  a  high 
rate  of  speed,  and  there  was  no  proof  that  the  servants  of  the  company 
wantonly  or  wilfully  caused  the  injury,  it  was  heldy  that  the  plain tifrs 
negligence  was  so  gross  as  to  preclude  a  recovery  of  damages  by  him,  in 
a  suit  against  the  company  \  L.  S.  do  Mich,  Southern  Railroad  Co,  v. 
Hart,  87  Ills. 

Rebellion.    See  Gmstttuttonal  Law. 

Receiptor.    See  Conflict  of  LawM. 

Receiver.    See  Equity. 

Specific  Perjobmance. 

Against  Wife  of  Vendor. — It  is  erroneous,  in  decreeing  the  specific 
performance  of  a  contract  for  the  conveyance  of  land,  to  require  the 
wife  of  the  vendor  to  write  in  the  conveyance,  and,  on  her  failure,  for 
the  master  to  convey  her  interest  in  the  land,  where  she  has  not  signed 
the  agreement  with  her  husband,  or  otherwise  contracted  to  convey  any 
interest  she  might  have  in  the  premises  : .  Mathison  v.  Wilson^  87  Ills. 

Statute. 

Special  Act  directing  Suit  to  he  brought  hy  Attorney-  General. — Stat- 
utes directing  suits  for  specific  objects  to  be  brought  by  an  Attorney- 
General,  and  regulating  the  proceedings  in  them,  are  very  common,  such 
as  quo  warranto,  or  bill  in  equity  against  corporations  to  test  the  right 
to  tne  exercise  of  their  franchises,  or  declare  them  forfeited,  or  if  insol- 
vent to  .wind  up  their  business  and  distribute  their  assets,  and  their 
validity  has  uniformly  been  recognised  :  United  States  v.  Union  Pacific 
RaUroad  Co.,  S.  C.  U.  S.,  Oct.  Term  1878. 

Title.     See  Possession;  Vendor. 

Tbespass. 

Assault — Provocation. — In  trespass  for  an  assault  the  provocation 
given  by  the  plaintiff,  though  offered  in  evidence  in  justification  of  the 
assault,  may  yet,  if  insufficient  for  this  purpose,  be  considered  by  the 
jury  in  mitigation  of  damages  :  Burke  v.  Melvin,  45  Conn. 
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And  it  makes  no  difference  tliat  the  plea  is  the  general  issae^  with 
notice  only  that  the  fasts  would  be  proved  as  a  justification  :  Id. 

Trust.  See  Limitations^  Statute  of. 

Trust  created  hy  Widow  taking  Deed  of  Lands  sold  Mr  Husband. — 
Where  a  purchaser  of  land  died  without  completing  his  payments^  and 
afterwards  the  vendor,  without  manifesting  any  desire  or  intention  to 
declare  a  forfeiture  of  the  contract,  under  a  clause  giving  him  such 
right  resold  one-half  of  the  lot  to  a  third  person  and  the  other  half  to 
the  widow  of  the  original  purchaser,  for  the  exact  sum  then  due  on  the 
first  contract,  and  the  half  sold  to  the  widow  was  worth  considerably 
more  than  the  price  paid  by  her,  and  sue,  on  the  payment,  obtained  a 
conveyance  :  Held,  there  was  bo  forfeiture  declared,  and  that  she  took 
the  legal  title  in  trust  for  the  heirs  at  law  of  her  husband  :  Muskam  v. 
Musham,  87  Ills. 

Usury. 

What  will  not  Amount  to. — When  an  agent  procuring  a  loan  of  money 
for  a  party,  charged  and  received  from  the  borrower  five  per  cent,  of 
the  amount,  and  9100  for  going  to  Chicago  and  procuring  a  release  of 
an  incumbrance,  the  party  making  the  loan  having  no  knowledge  of  this 
arrangement  and  deriving  no  benefit  from  it,  it  was  held,  that  usury 
could  not  be  predicated  of  the  transaction  ;  BaUin^erw.  Bowland,  87  Ills. 

United  States.     See  Corporation ;  Statute, 

Unitep  States  Courts. 

Supreme  Court — Review  of  Decisions  of  State  Courts. — Where  a  case 
has  been  decided  in  an  inferior  court  of  a  state  on  a  single  point  which 
would  give  this  court  jurisdiction,  it  will  not  be  presumed  here  that  the 
Supreme  Court  of  the  state  decided  it  on  some  other  ground  not  found 
in  the  record,  or  suggested  in  that  court :  Keith  v.  &arkj  S.  C.  U.  S., 
Oct.  Term  1878. 

Vendor  and  Purchaser.     See  Fraud. 

Sale  of  Land  xoithout  Title — Subsequent  Acquisition  of  Title  by  Ven- 
dor,— A  mere  trespasser  on  lands  sold  certain  improvements  he  had 
placed  thereon  and  delivered  the  possession  of  the  land  and  the  improve- 
ments to  his  vendee.  Subsequently  he  bought  the  title  to  the  land. 
Held^  it  not  appearing  that  he  had  given  any  deed  or  made  any  war- 
ranty or  any  false  representations,  that  he  was  not  estopped  from  recov- 
ering possession  of  the  land  from  a  vendee  of  his  vendee.  Sheffield  v. 
Oriffin,  21  Kans. 

Wilt.. 

Devise  of  Fund  to  be  divided  between  Children  where  there  are  ^nore 
than  two. — T.  gave  to  the  children  of  D.  a  part  of  his  residuary  estate,  to 
be  equally  divided  between  them  as  they  should  respectively  come  to  the 
age  of  twenty-one  years.  At  the  time  of  making  the  will  and  of  T.'s 
death,  D.  had  two  children,  but  before  the  elder  came  of  age,  another 
child  was  born,  and  all  three  arc  living,  and  the  eldest  has  attained  to 
majority.  Held,  That  each  of  the  three  children  is  entitled  to  an  equal 
share,  and  that  a  contrary  intention  cannot  be  inferred  from  the  testa- 
tor's use  of  the  word  **  between  :"  Ward  v.  Tompkins,  30  N.  J.  Eq. 
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ing  V.  JTa^rT^;; tt  r'^Vr  ^^  *<>  ^o  so  or  not.    In  ^  * 

applies  to  th  puXe  of  an"  Tl  "''  •'  " '''''  ^«  P"-'P>- 
means  at  the  ti^TiC! ^  T''^  °^  redemption;  for  the  party 
mortgage  in  Son  1 1?".  °*  *'  ^"^  ^'^^  ^***«  ««^j«''»  *<>  t^"'* 
enterS^into/^d  ir  "^'"\r*S*f  *^«  P*"-'''  -ntract  was 

tion  with  the  p^y  Cwh^  h  '1  '^  '"**"  '"^^  °"  ^"'g'^ 
by  covenant  of  indemnL?       ^e  purchases,  neither  by  bond  nor 

yet  this  court,  iJ  he^Se  r'         ''™''^  '""^  *''  "^^^'^^e, 
independent  of  cornet         ^"^""°  ""^  ^'^  **^«  P™^^'  ^'^^Id, 
indemnify  the  vendor  I  "^''^  "  u*'"  ''"  conscience  an  obligation  to 
ooney  due  upon  the  v«nf '""*         P«reonal  obligation  to  pay  the 
become  owner  of  tie  est' \*™"'^''"°  °^  mortgage;  for  being 
indemnify  the  vendor  .  ,    """*  ^®   supposed  to    intend    to 

of  encuXre^^  X  f  "r  t  ■"'"^*^^-"     ^^^"  ^'  *^^  ^^^^ 
his  obhgation  is  consta,  ^/T  ^  <^^^r,i,nt  to  pay  the  encumbrances, 

Vol.  XXVn (3  "®  nothing  more  than  an  undertaking 
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to  indemnify  his  grantor.  See  Mr.  Cox's  note  to  the  case  of  Evelyn 
V.  Evelyn^  2  P.  Wms.  664.  The  reason  of  these  decisions  seems  to 
be  that  the  grantor  has  allowed  the  grantee  to  retain  the  amount 
of  the  mortgage-debt  in  his  hands  out  of  the  purchase-money,  and 
the  grantee  has  accordingly  bought  the  premises  just -so  much 
cheaper. 

No  legal  relation  whatever  appears  to  be  established  between 
the  owner  of  the  encumbrance  and  the  vendee,  by  transactions  be- 
tween vendor  and  vendee,  to  which  the  encumbrancer  is  not  a  party. 

In  the  administration  of  the  estates  of  vendees  of  .encumbered 
realty,  the  question  constantly  arose  between  the  personalty  and  the 
realty  as  to  which  fund  should  bear  the  encumbrances.  Although 
the  personalty  is  the  primary  fund  for  the  payment  of  decedent's 
debts,  the  realty  remained  the  primary  fund  for  payment  of 
encumbrances  thereon,  unless  the  decedent  had  made  them  his  per- 
sonal debts,  in  which  case  they  were  thrown  for  payment,  like  all 
his  other  debts,  upon  the  personalty. 

The  decedent  was  not  held  to  have  made  them  his  personal  debts 
by  having  expressly  contracted  to  pay  them,  because  that  he  would 
have  been  bound  to  do  with  or  without  stipulation:  Waring  v. 
Ward^  supra  ;  and,  therefore,  no  intent  to  make  the  encumbrances 
his  personal  debts  could  be  inferred  from  that  act.  In  Tweddell  v. 
Tweddell,  2  Bro.  C.  C.  101,  A.  having  bought  premises,  subject  to 
an  existing  mortgage,  which  he  expressly  covenanted  to  pay  to  the 
mortgagee  by  name,  and  to  indemnify  his  grantor  therefrom,  devised 
the  same  to  B.  B.  having  applied  to  be  exonerated  out  of  the  per- 
sonal estate  for  the  mortgage,  Thurlow,  Ld.  Ch.,  held,  that  the 
testator's  covenant  was  merely  to  indemnify  his  grantor,  and  that 
he  had  not  made  himself  liable  at  law  to  the  mortgagee,  and  of  con- 
sequence had  not  made  the  debt  his,  so  that  it  should  be  paid  by  his 
executors.  And  upon  re-argument  he  affirmed  the  decree,  saying : 
*'  This  appears  to  be  a  common  case  where  a  man  buys  an  equity 
of  redemption.  The  question  is  whether  he  becomes  personally  lia- 
ble to  the  mortgagee.  The  buyer  takes  it  subject  to  the  charge, 
but  the  debt  as  to  him  is  a  real,  not  a  personal  debt.  His  contract 
with  the  mortgagor  is  only  that  the  debt  shall  not  fall  upon  him ; 
it  is  a  mere  contract  of  indemnity,  bs  he  would  be  bound  without 
any  specific  contract  to  indemnify  him  as  long  as  he  can  pay  the 
money."  Lord  Alvanlby,  in  Woods  v.  Huntingford^  3  Ves.  130, 
approved  Tweddell  v.   Tweddell^  the  principle  of  which  he  said 
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was,  "  that  where  a  man  buys  subject  to  a  mortgage,  and  has  no 
connection  or  contract  or  communication  with  the  mortgagee,  and 
does  no  other  act  to  show  an  intention  to  transfer  that  debt  from 
the  estate  to  himself,  as  between  his  heir  and  executor,  but  merely 
that  which  he  must  do  if  he  pays  a  less  price  in  consequence  of 
that  mortgage,  that  is,  indemnifies  the  vendor  against  it,  he  does 
not  by  that  act  take  the  debt  upon  himself  personally."  But  he 
held  also  that  a  man  might  make  an  encumbrance  his  own  personal 
debt,  without  an  express  declaration  that  he  intended  to  do  so,  as 
by  contracting  directly  with  the  creditor  in  a  new  and  different 
instrument,  and  giving  further  security  for  a  further  advance.  See 
also  Earl  of  Oxford  v.  Lady  Rodney^  14  Ves.  420 ;  Barham  v. 
Earl  of  Thanet,  3  M.  &  K.  607,  and  Townshend  v.  Mostyn,  26 
Beav.  72.  But  even  a  personal  covenant  with  the  owner  of  an 
existing  encumbrance  for  its  payment  if  it  be  not  otherwise  altered, 
though  it  makes  the  vendee  liable  at  law,  has  been  held  in  the 
administration  of  his  estate  to  be  merely  collateral  to  the  charge 
upon  the  land,  and  not  to  show  an  intention  to  make  the  debt  his 
own:  Tankerville  v.  Faucett^  Shafto  v.  Shafto^  Mattheson  v. 
Hardwickey  cited  in  note  to  Evelyn  v.  Evelyn^  mpra ;  Hedges  v. 
mdges,  5  DeG.  4;  Sm.  330. 

Parsons  v.  Freeman,  quoted  in  a  note  to  the  case  of  Evelyn  v. 
Evelyn,  supra,  and  Belvedere  v.  Rockfort,  5  Br.  P.  C.  299,  are 
often  quoted  as  inconsistent  with  these  views.  In  the  former,  ''A. 
purchased  an  estate  for  90/.,  which  was  at  the  time  mortgaged  for 
86Z.,  and  he  covenanted  to  pay  86/.  to  the  mortgagee,  and  4Z.  to  the 
vendor.  The  court  (Lord  Hardwicke)  *  *  *  thought  that  although 
the  covenant  was  with  the  vendor  only,  and  the  vendee's  personal 
estate  therefore  not  liable  in  that  respect  to  the  mortgagee,  yet  the 
words  were  suflSciently  strong  to  show  an  intention  in  the  vendee  to 
make  it  his  personal  debt."  In  the  latter,  the  consideration  was 
900?.,  of  which  450/.  were  paid  in  cash,  and  the  balance  repre- 
sented by  a  mortgage,  "which  said  principal  money  of  450/.,  with 
the  interest  thereof  from  the  10th  day  of  February  last,  is  to  be 
paid  and  discharged  by  the  said  Robert  Rockfort  out  of  the  consid- 
eration-money in  this  deed  expressed."  The  receipt  endorsed  on 
the  deed  was  for  "450/.  sterling  in  money  on  the  perfection  of  the 
deed,  and  450/.  allowed  on  account  of  the.  mortgage.  The  House 
of  Lords  affirmed  the  decree  of  the  Irish  Chancery  that  the  ances- 
tor had  made  the  encumbrance  his  personal  debt.*'     So  far  as  the 
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question  of  the  decedent's  intention  to  make  the  mortgage  his  per- 
sonal debt  is  concerned,  both  these  decisions  were  within  the  prin- 
ciple of  Tweddell  v.  Tweddelly  supra^  as  qualified  by  Woods  v. 
Huntingfordy  and  the  only  doubt  is  as  to  the  application  of  the 
principle,  viz. :  whether  there  was  enough  in  the  facts  of  either  ease 
to  justify  the  court  in  finding  that  the  vendee  had  shown  an  inten- 
tion to  do  so.  In  Butler  v.  Butler ^  5  Ves.  Jr.  634,  a  mortgagee  took 
title  to  premises  in  consideration  of  releasing  the  owner  from  a  mort- 
gage-debt to  him,  and  of  covenanting  to  pay  a  prior  mortgagee.  The 
facts  being  thus  similar  to  those  in  Parsons  v.  Freeman^  Lord 
Alvanlby  came  to  an  opposite  conclusion.  And  Lord  Thurlow 
applied  the  principle  quite  as  strictly  in  BilUnghurst  v.  Walker ^  2 
Bro.  C.  C.  604.  In  Belvedere  v.  Rockfort^  supra^  Mr.  Thurlow, 
afterwards  Lord  Chancellor,  in  arguing  the  question  of  the  decedent's 
intention  before  the  House  of  Lords,  contended  that  he  had  made 
himself  liable  to  the  mortgagee  at  law.  But  as  the  decree  of  Lord 
Ch.  LiFFORD  was  aflSrmed  without  opinion,  there  is  nothing  to  show 
that  this  position  of  counsel,  which  was  not,  as  we  have  seen,  essen- 
tial to  the  decision  of  the  question  whether  the  decedent  had  mani- 
fested an  intention  to  make  the  encumbrance  his  own  personal  debt, 
was  acceded  to.  In  Parsons  v.  Freeman,  it  was  expressly  repudi- 
ated, and  Lord  Thurlow,  in  Tweddell  v.  Tweddell,  and  Lord 
Alvanley,  in  Woods  v.  Huntingford,  expressed  such  positive  dis- 
approbation oi  Belvedere  \.Rockfort,  in  all  respects,  that  it  cannot 
now  be  considered  law.  See  also  Coote  on  Mortgages  491 ;  2 
Jarraan  on  Wills  556 ;  2  Powell  on  Devises  676 ;  Williams  on 
Executors  1693 ;  Fisher  on  Mortgages,  s^c.  1112. 

In  New  Jersey  there  is  no  liability  as  in  England,  upon  the  pur- 
chaser of  an  equity  of  redemption  to  indemnify  his  vendor  against 
the  encumbrances.  The  grantee  of  encumbered  land  does  not 
incur  any  personal  responsibility  for  the  encumbrances,  unless  he 
has  expressly  assumed  them  or  has  in  some  way  shown  his  intention 
to  do  so.  No  personal  responsibility  will  attach  to  him,  because  the 
conveyance  describes  itself  to  be  under  and  subject  to  encumbrances : 
Stevenson  v.  Black,  Saxton  838.  The  insertion  of  such  a  clause 
is  regarded  simply  aa  a  notice  to  the  purchaser  that  he  is  buying 
only  the  equity  of  redemption,  and  so  to  qualify  the  covenants  of 
warranty  upon  the  part  of  the  grantor.  But,  if  besides  mentioning 
the  encumbrances,  the  amount  of  them  is  included  in  the  considera- 
tion, the  purchaser  will  be  held  between  himself  and  his  vendor  to 
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have  assumed  the  mortgage.     Such  was  the  case  of  Tichenor  v. 
Dodd^  3  Green  Ch.  455.     The  habendum  clause  of  the  deed  was 
*'  subject,  &c.,  which  said  mortgage  or  the  amount  thereof  is  com- 
puted as  so  much  of  the  consideration  to  be  paid  to  the  said  D.  H. 
Tichenor."     The  grantor  having  been  compelled  after  a  sale  of  the 
premises  to  pay  the  deficiency,  brought   this  action   against  the 
grantee  to  recover  the  same,  which  was  sustained.     A  fortiori^  this 
is  the  case  where  the  deed  contains  language  expressly  assuming 
the  mortgage :  Klapworth  v.  Dressier,  2  Beas.  Ch.  62.     The  re- 
sponsibility incurred  by  the  grantee  is  held  as  in  England  to  be 
that  of  indemnifying  his  grantor  from  ever  paying  the  debt.     In 
Tichenor  v.  Dodd,  supra,  the  grantee's  duty  of  indemnifying  the 
grantor  was  founded  upon  the  English  reasoning  that  he  had  been 
allowed  to  retain  in  his  hands  enough  out  of  the  purchase-money 
to  do  so.     "By  the  terms  of  the  deed,  the  mortgage-money  was  to 
be  taken  as  part  of  the  consideration,  and  hence  the  second  propo- 
sition of  counsel,  that  under  such  circumstances,  equity  raises  upon 
the  conscience  of  the  purchaser  an  obligation  to  indemnify  the 
mortgagor  is  correct." 

Although  it  is  held  that  there  is  no  direct  relation  between  the 
vendee  and  the  owner  of  the  encumbrance,  the  latter  is  allowed  to 
work  out  his  own  salvation  in  equity.     In  Klapworth  v.  Dressier, 
supra.  Dressier  bought  premises,  and  having  given  a  mortgage  for 
the  purchase-money,  conveyed  them  to  Ise,  the  habendum  clause 
of  the  deed  being  "  subject  to  a  mortgage  of  ^300  which  H.  Ise 
does  hereby  agree  and  assume  to  pay,  and  it  is  so  understood  by 
the  parties  to  these  presents."     The  mortgagees  in  a  bill  of  fore- 
closure asked   for  a  decree  for  the  deficiency  agsdnst  Ise.     Ihe 
pinch  of  the  case  was  whether  the  complainants,  having  no  privity 
of  contract  with  Ise,  or  right  against  him  at  law,  could  get  sucli  a 
decree  against  him  in  equity.    Green,  Ch.,  said,  ''  The  premises  are 
not  merely  conveyed  to  the  plaintiff,  subject  to  the  mortgage-debt. 
When  this  is  done  the  grantee  takes  the  premises  subject  to  the 
encumbrance,  but  incurs  no  personal  responsibility.     But  the  gra 
here  is  made  upon  the  specific  condition  that  the  grantee  agrees 
and  assumes  to  pay  the  debt.     By  the  acceptance  of  the  title,  the 
clause  becomes  his  covenant  and  he  thereby  becomes  bound  *^  *  ^ 
grantor  to  pay  the  mortgage-debt,  and  liable   to  him  for  any  do 
ciency  which  may  exist  upon  a  sale  of  the  mortgaged  premises. 

And  he  held  that  the  grantee,  Ise,  having  assumed  for  the  grantor. 
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Dressier,  the  debt  due  the  complainant,  he  would  be  regarded  in 
equity  as  the  principal  debtor,  and  Dressier  as  the  surety,  and, 
therefore,  the  complainant  would  be  entitled  to  a  decree  against 
him  for  the  deficiency,  on  the  equitable  principle  that  "  a  creditor 
is  entitled  to  the  benefit  of  all  collateral  obligations  for  the  pay- 
ment of  the  debt  for  which  a  person  standing  in  the  situation  of  a 
surety  for  others  has  received  for  his  indemnity,  and  to  relieve  him 
or  his  property  from  liability  for  such  payment."  In  other  words, 
equity  would  enable  the  mortgagee  to  take  advantage  of  the  duty 
of  the  grantee  to  indemnify  the  mortgagor.  It  is  hard  for  the 
mind  to  follow  this  equity,  because  of  the  difficulty  of  regarding 
the  grantee,  with  whom  the  mortgagee  has  no  connection,  as  his 
principal  debtor,  and  the  mortgagor  only  as  a  surety.  But  all  the 
early  cases  which  allowed  the  mortgagee  to  recover  the  deficiency 
from  the  grantee,  did  so  on  this  principle.  It  is  better  illustrated 
by  the  case  in  which  it  was  established :  Curtu  v.  Tyler  ^  Allen^ 
9  Paige  438.  Tyler  had  given  a  bond  and  mortgage  to  Murray, 
who  assigned  the  same  with  a  guarantee  to  Beers,  who  assigned  the 
same  to  the  plaintiiT.  Subsequently  to  Murray's  assignment  the 
defendant,  Allen,  executed  his  bond  to  him,  conditioned  to  pay  the 
mortgage  or  cause  the  same  to  be  paid  by  Tyler.  In  a  bill  of  fore- 
closure the  plaintiff"  made  Allen  a  party  praying  for  a  decree  against 
him  for  the  deficiency,  if  any,  upon  sale  of  the  premises.  Wal- 
worth, Ch.,  said,  as  Allen's  bond  was  given  "  subsequent  to  the 
assignment  of  the  bond  and  mortgage  to  which  it  was  intended  to 
be  a  collateral  security,  it  is  only  upon  a  principle  of  equity  that 
the  present  holdera  of  Tyler's  bond  and  mortgage  to  Murray  arc 
entitled  to  the  benefit  of  this  collateral  bond.  It  is  well  settled, 
however,  that  where  a  surety,  or  a  person  standing  in  the  situation 
of  a  surety,  for  the  payment  of  a  debt,  received  a  security  for  his 
indemnity  and  to  discharge  such  indebtedness,  the  principal  creditor 
is  in  equity  entitled  to  the  full  benefit  of  that  security.  And  it 
makes  no  difference  that  such  principal  creditor  did  not  act  upon 
the  credit  of  such  security  in  the  first  instance,  or  even  know  of 
its  existence."  See  also  Vail  v.  Foster ^  4  N.  Y.  814.  An  ad- 
ditional and  simpler  reason  for  this  method  of  proceeding  is  given 
in  Crowell  v.  The  Hospital^  12  C.  E.  Green  650,  viz.:  That  equity 
permits  it  to  avoid  circuity  of  action. 

So  purely  a  duty  of  indemnifying  his  grantor  is  the  assumption 
of  encumbrances  by  the  grantee  considered  in  New  Jersey,  that  if 
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for  any  reason  he  cease  to  owe  indemnity  to  this  grantor  he  ceases 
to  be  responsible  to  any  one  for  the  encumbrances.  For  instance, 
in  Orowell  v.  The  Hospital^  supra.  Currier  conveyed  premises  to 
the  hospital,  subject  to  the  payment  of  a  mortgage  held  by  com- 
plainant, which  the  hospital  assumed  and  agreed  to  pay,  the  amount 
thereof  having  been  deducted  from  the  purchase-money.  Subse- 
quently the  hospital  reconveyed  the  premises  to  Currier,  subject 
to  the  mortgage  in  the  same  terms.  The  complainant,  in  a  bill  of 
foreclosure,  prayed  that  if  the  proceeds  should  be  insufiicient  to 
pay  the  mortgage,  a  decree  for  the  deficiency  might  be  made  against 
Currier  and  the  hospital.  The  court  held  that  the  duty  of  the  hos- 
pital to  indemnify  Currier  having  ceased  by  the  reconveyance,  their 
responsibility  for  the  mortgage  was  extinguished.  And  so  in  the 
case  of  Van  Horn  v.  Powers^  11  C.  E.  Green  257.  And  in  the 
very  recent  cases  of  Bull  v.  Titsworth,  29  N.  J.  Eq.  73,  and  Oul- 
ver  V.  Badger,  Id.  78,  it  was  held  that  if  the  clause  assuming  an 
encumbrance  was  inserted  in  the  deed  through  fraud  or  mistake, 
the  grantee  would  owe  no  indemnity  to  his  grantor,  and,  therefore, 
could  not  be  held  for  any  deficiency  by  the  mortgagee.  The  same 
conclusion  would  seem  to  follow,  however  the  clause  might  be  con- 
strued, because  the  defence  set  up  by  the  parties  was  substantially 
that  he  had  never  made  any  agreement  whatever. 

By  assuming  a  mortgage  for  the  purpose  of  indemnifying  his 
grantor,  the  grantee  does  not  make  it  his  own  personal  debt,  and 
therefore,  in  the  administration  of  his  estate,  it  would  remain  a 
charge  upon  the  realty,  and  not  be  thrown  upon  his  personalty  for 
payment.  It  is  believed  that  the  English  authorities  would  be  fol- 
lowed upon  this  point  And  even  though  the  decedent  had  made 
himself  directly  liable  to  the  creditor,  this,  without  other  evidence 
of  his  intention  to  throw  the  encumbrance  upon  the  personalty  for 
payment,  would  not  be  enough  to  do  so :  McLenahan  v.  McLena- 
han,  3  C.  E.  Green  101. 

In  New  York,  it  is  held  that  taking  premises  under  and  subject 
to  encumbrances,  imposes  no  personal  responsibility  for  them  on  the 
part  of  the  grantee :  Stebhins  v.  Hall,  29  Barb.  529 ;  Tillotson  v. 
Boyd,  4  Sandf.  520. 

Nor  does  it  alter  the  case,  as  in  New  Jersey,  that  the  amount  of 
the  encumbrances  is  included  in  the  consideration :  Btnaee  v.  Page, 
1  Koyes  87 ;  Belmont  y,  Coman,  22  N.  Y.  431,  in  which  the  deed 
recited   a  consideration  of  $12,000,  "subject  to  four  mortgages 
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(described)  amounting  to  the  sum  of  ^500,  which  has  been  esti- 
mated as  part  of  the  consideration-money  of  this  conveyance,  and 
has  been  deducted  therefrom."  Comstock,  Ch.  J.,  said:  *'It  states 
that  the  deed  is  subject  to  the  mortgages,  the  sum  of  which 
has  been  estimated  as  part  of  the  purchase-money  and  deducted 
therefrom.  If  the  language  had  stopped  with  declaring  the  sub- 
jection of  the  land  to  the  lien  of  the  mortgages,  it  would  have  been 
the  ordinary  case  of  the  purchase  of  a  mere  equity  of  redemption. 
According  to  all  the  cases  the  land  would  have  been  the  primary 
fund  for  the  payment  of  the  mortgages,  yet  without  any  other  lia- 
bility on  the  part  of  the  grantee.  But  the  other  words,  it  seems  to 
me,  import  nothing  additional  or  different.  On  the  contrary,  they 
appear  to  be  used  for  greater  caution.  They  declare  that  the 
amount  of  the  mortgages  has  been  deducted  from  the  consideration 
which  had  been  previously  set  forth.  The  apparent  meaning  of 
this  is,  that  so  much  of  the  purchase-money  as  the  mortgages  amount 
to  being  deducted,  is  not  to  be  paid  except  as  it  is  charged  upon 
the  premises." 

When,  however,  the  deed  contained  language  expressly  assuming 
the  encumbrances,  the  liability  of  the  grantee  was  considered  to  be 
simply  that  of  indemnifying  his  grantor,  and  the  mortgagee  was  in 
equity  allowed  to  take  advantage  of  this  duty  while  it  continued, 
for  the  purpose  of  recovering  any  deficiency  after  a  sale  of  the  pre- 
mises: Curtis  V.  Tyhvy  supra;  Blyer  v.  MonhoUand^  2  Sandf. 
Ch.  478.  Fitz  Randolph  sold  premises  to  MonhoUand,  "  subject 
to  a  mortgage  made,  &c.,  which  the  said  party  of  the  second  part 
hereby  agrees  and  assumes  to  pay."  Sandpord,  A.  V.  C. :  "  It 
was  a  simple  contract  debt  for  lands  sold  and  conveyed  by  the  one  to 
the  other.  The  effect  of  this  arrangement  in  equity,  as  between  them, 
was  to  make  Fitz  Randolph  the  surety  of  MonhoUand,  in  respect  of 
the  debt  due  to  the  complainant.  As  between  them  and  the  com- 
plainant, it  is  immaterial  whether  he  was  to  regard  the  relationship 
of  principal  and  surety  between  them.  It  sufficed  for  them,  that 
he  held  this  mortgage-debt  against  Fitz  Randolph,  and  that  the 
latter  had  obtained  the  obligation  of  MonhoUand  to  himself  to  dis- 
charge that  debt.  This  obligation  enured  in  equity  to  the  benefit 
of  the  complainant."  See  also  Cornell  v.  Prescotty  2  Barb.  16; 
Andrews  v.  WoleoU,  16  Id.  21 ;  Mills  v.  Watson^  1  Sweeney  374; 
Marsh  v.  Pike,  1  Sandf.  Ch.  210. 

Hence  it  followed,  as  in  New  Jersey,  that  if  the  grantor,  for  any 


Digitized  by 


Google 


BY  THE  PURCHASER  OF  LAND.  345 

reason,  is  not  liable  for  the  mortgage-debt,  or  if  the  grantee  has 
ceased  to  owe  him  any  indemnity,  the  grantee  will  not  be  liable  to 
the  mortgagee :  King  v.  Whiteby^  10  Paige  465 ;  Trotter  v.  ffughei^ 
12  N.  Y.  74. 

Bat  the  decision  of  Lawrence  v.  FoXj  20  N.  Y.  270,  produced  an 
entirely  new  current  or  rather  a  whirlpool  of  authorities  which 
represent  the  law  of  New  York  to-day.  Holly,  at  the  request  of 
the  defendant,  loaned  him  $300,  stating  at  the  same  time  that  he 
himself  owed  and  had  promised  to  pay  the  plaintiff  that  amount  the 
next  day,  in  consideration  whereof  the  defendant  promised  to  pay 
the  plaintiff  for  him  the  next  day.  Upon  this  promise  it  was  held 
that  the  plaintiff  could  maintain  an  action  because  it  was  made  for 
his  benefit.  Upon  the  strength  of  this  case  a  mortgagee  was  allowed 
in  Burr  v.  BeerBy  24  N.  Y.  178,  to  sue  the  grantee  in  his  own 
name  for  the  whole  mortgage-debt,  without  any  resort  to  the  pre- 
mises. The  deed  conveyed  the  premises  "  subject,  &c.,  which  mort- 
gages are  deemed  and  taken  as  a  part  of  the  consideration  of  this 
conveyance,  and  which  the  party  of  the  second  part  hereby  assumes 
to  pay."  Denio,  J. :  "If  the  plaintiff  had  sought  to  foreclose  the 
mortgages  in  question,  and  to  charge  the  defendant  with  the  deficiency 
which  might  remain  after  applying  the  proceeds  of  the  sale,  and  had 
made  both  the  mortgagor  and  the  present  defendants  parties,  the 
authorities  would  be  abundant  to  sustain  the  action  in  both  aspects, 
*  *  *  but  I  do  not  understand  that  the  right  to  a  personal  judgment 
for  the  deficiency  is  based  upon  the  notion  of  a  direct  contract  between 
the  grantee  of  the  equity  of  redemption  and  the  holder  of  the  mort- 
gage. The  cases  proceed  upon  the  principle  that  the  undertaking 
of  the  grantee  to  pay  off  the  encumbrance  is  a  collateral  security 
acquired  by  the  mortgagor  which  enures  by  an  equitable  subroga- 
tion to  the  benefit  of  the  mortgagee ;  *  *  *  the  plaintiff  does  not 
ask  to  foreclose  the  mortgage,  and  does  not  make  the  principal 
debtor,  Bullard,  a  party.  If  the  judgment  can  be  supported  at  all, 
it  must  be  on  the  broad  principle  that  if  one  person  make  a  prom- 
ise to  another  for  the  benefit  of  a  third  person,  that  third  person 
may  maintain  an  action  on  the  promise.  *  *  *  Finally  the  ques- 
tion came  squarely  before  this  court  in  Laurrence  v.  Fox^  aupra^ 
and  we  held,  with  hesitation  on  the  part  of  a  portion  of  the  judges 
who  concurred,  while  others  dissented,  that  the  action  would  lie." 

In  Thorp  v.  The  Coal  Company/,  48  N.  Y.  256,  in  which  King  v. 
Whitdy^  supra,  was  expressly  overruled.  Earl,  C,  said :  "  In  the 

Vol.  XXVn.- 


Digitized  by 


Google 


846  ASSUMPTION  OF  ENCUMBRANCES 

deed  from  Franklin  to  it  the  defendant  expressly  assumegl  to  pay  the 
plaintiff's  mortgage,  and  this,  as  it  is  now  well  settled,  binds  the  de- 
fendant to  the  same  extent  as  if  it  had  also  signed  the  deed.  There 
has  been  some  diversity  of  opinion  as  to  the  ground  upon  which  the 
liability  of  the  grantee  in  a  deed  in  such  case  must  rest,  and  it  has 
finally  been  settled  that  it  may  rest  upon  the  doctrine  that  where  one 
person  makes  a  promise  to  another  for  the  benefit  of  a  third  person, 
the  third  person  may  maintain  an  action  upon  it :  Burr  v.  BeerSy 
24  N.  Y.  178.  In  such  a  case  it  is  not  needful  that  there  should 
be  any  consideration  passing  from  the  third  person.  It  is  sufficient 
if  the  promise  be  made  by  the  promisor  upon  a  sufficient  considera- 
tion passing  between  him  and  his  immediate  promisee,  and  when 
the  third  person  adopts  the  act  of  the  promisee  in  obtaining  the 
promise  for  his  benefit,  he  is  brought  into  privity  with  the  pro- 
misor, and  he  may  enforce  the  promise  as  if  it  were  made  directly 
to  him.*'  This  was  followed  by  Campbell  v.  Smithy  8  Hun  6  and 
Vrooman  v.  Turner^  Ibid.  78,  in  which  the  mortgagee  was  allowed 
to  recover  a  deficiency  directly  from  a  grantee,  who  owed  his  grantor 
no  indemnity  whatever.  How  far  the  court  went,  may  be  seen 
from  the  syllabus  of  the  last  case.  "A.  executed  a  mortgage  on 
certain  premises  to  B.,  and  afterwards  sold  and  conveyed  them  to 
C,  and  by  various  mesne  conveyances  they  came  to  T.,  a  married 
woman.  In  none  of  the  conveyances,  except  the  one  to  T.,  was 
there  any  covenant  by  the  grantee  to  pay  the  said  mortgage.  Held 
that  T.  was  liable  on  her  covenant.** 

In  Ricard  v.  Sanderson^  41  N.  Y.  179,  the  owner  of  premises 
subject  to  a  mortgage  conveyed  them  to  the  defendant  to  secure  a 
certain  indebtedness  due  by  him,  no  other  consideration  being  paid. 
The  deed  contained  a  clause  that  the  defendant  "  agrees  to  pay  off 
and  discharge  the  said  mortgage  as  and  for  part  of  the  considera- 
tion-money of  said  premises.'*  Held^  he  was  liable  for  any  defi- 
ciency after  sale  of  the  premises.  It  would  seem  from  the  fisicts 
that  the  defendant  had  not  purchased  the  premises  at  all,  but  had 
simply  taken  them  in  trust  as  a  security  for  indebtedness,  so  that  it 
is  hard  to  reconcile  the  decision  with  Q-am%ey  v.  Roger%^  47  N.  Y. 
234,  in  which  the  referee  having  reported  that  the  absolute  deed 
to  the  defendant,  containing  an  assumption  of  the  plaintiff's  mort- 
gage, was  intended  by  the  parties  as  a  mortgage,  the  court  held 
him  not  liable. 

In  Simpson  v.  Broum,  6  Hun  251,  it  was  held,  in  accordance 
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"With  Burr  v.  Beers,  supra^  that  the  mortgagor  could  not  release 
his  guarantor  so  as  to  prevent  the  mortgagee  from  maintaining  as- 
sumpsit, while  in  Stephen  v.  Oassbacker^  8  Hun  117,  it  was  held, 
in  accordance  With  the  old  principle  of  indemnity,  that  he  could  do 
so.  These  cases  show  that  the  judicial  mind  is  not  yet  on  an  even 
keel,  and  it  may  be  further  disturbed  by  Merrill  v.  Greeny  55  N.  Y. 
270;  the  facts  of  which  were  as  follows:  an  incoming  partner, 
one  of  the  defendants,  gave  a  bond  with  the  other  defendant  as 
security  to  Roberts,  the  outgoing  partner,  that  he  would  pay  the  debts 
of  the  old  firm.  The  plaintiffs,  creditors  of  the  old  firm,  brought 
Buit  on  this  bond,  which  had  been  assigned  to  them  by  Roberts.  It 
was  contended  that  they  might  recover  under  Lawrence  v.  Fox^ 
without  the  assignment  of  the  bond,  and  the  statement  of  that  fact 
in  the  complaint  might  be  regarded  as  surplusage.  Glover,  J., 
**  But  I  do  not  think  the  case  within  the  principle  of  Lawrence  v. 
J*ox.  Green  was  liable  with  Roberts  for  the  payment  of  the  firm 
debts.  He  agreed  with  Roberts,  upon  a  valid  consideration,  to 
assume  the  payment  of  the  whole  of  the  debts,  and  Nichols  under- 
took that  he  should  perform  this  contract.  This  was  no  agreement 
made  by  Green  and  Nichols  with  the  creditors  or  for  their  benefit, 
but  one  with  Roberts  to  exonerate  him  from  his  liability  for  the 
debts  of  the  firm  by  payment,  which  Green  Avas  to  make,  and  in 
case  of  his  default,  such  payment  to  be  made  by  Nichols.  All  the 
liability  incurred  by  either,  was  on  the  bond,  and  this  was  to  the 
obligee  only."  Upon  the  principle  as  thus  stated,  it  would  be  hard 
to  sustain  the  right  of  the  mortgagee  to  sue  the  vendee  directly. 

Chancellor  Kent,  in  Cumberland  v.  Codrinffton,  3  John.  Ch.  Ca. 
229,  adopted  the  principle  of  Tweddell  v.  Tweddell,  supra^  in  the 
administration  of  a  decedent's  estate  to  the  full.  But  in  1830  the 
law  was  changed  by  the  Revised  Statutes  (1  R.  S.  749,  sec.  4),  pro- 
viding that  mortgages  should  always  be  paid  by  the  realty,  unless 
in  the  case  of  a  will  it  were  specially  directed  otherwise.  The 
statute  does  not  apply  to  liens  which  arise  by  operation  of  law  as 
for  unpaid  purchase-money :  Wright  v.  ffolbrook,  32  N.  Y.  687 ; 
Lamport  v.  Beeman,  34  Barb.  239;  and  as  to  such  cases  it  is 
probable,  in  the  light  of  Burr  v.  BeerSy  that  Cumberland  v.  Cod- 
rington  does  not  express  the  law  of  to-day. 


H.  G.  W. 


(To  he  continued,) 
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RECENT    ENGLISH    DECISIONS. 

High  Court  of  Justice.     Exchequer  Division. 

CROWHURST  V,  THE  AMERSHAM  BURIAL  BOARD. 

If  a  man  knowingly  plant  in  his  own  land,  and  suffer  to  grow  over  the  land  of 
his  neighbor  a  noxious  tree,  by  which  his  neighbor's  cattle  are  injured,  an  aciioo 
will  lie  against  him  at  the  suit  of  such  neighbor. 

This  was  an  appeal  by  way  of  special  case,  from  the  decision  of 
the  judge  of  the  Buckinghamshire  County  Court  in  favor  of  the 
plaintiff. 

The  facts  of  the  case,  the  arguments  urged  on  either  side,  and  the 
cases  cited,  appear  from  the  judgment  of  the  court. 

J.  0.  G-riffUSy  Q.  C,  and  Cooper  Wyldy  for  the  plaintiff. 
Herschelly  Q.  C,  and  ShaWy  for  the  defendants. 

The  judgment  of  the  court  was  delivered  by 

Kelly,  C.  B. — This  is  an  appeal  from  the  County  Court  of 
Buckinghamshire,  held  at  Chesham.  The  judgment  in  the  court 
below  was  for  the  plaintiff,  damages  21Z.,  and  the  judge  stated  a 
case  for  our  opinion. 

The  material  facts  of  this  case  are  as  follows :  The  defendants, 
some  seventeen  years  ago,  obtained  a  piece  of  land  for  the  purpose 
of  their  cemetery,  and  fenced  it  around  with  a  dwarf  wall,  in  which 
at  two  places  there  were  openings  filled  up  with  iron  railings  about 
two  feet  high.  Where  these  railings  occurred,  the  defendants 
planted  two  yew  trees,  at  a  distance  of  about  four  feet  from  the  rail- 
ing. These  grew  through  and  beyond  the  railings,  so  as  to  project 
over  an  adjoining  meadow. 

The  plaintiff,  two  years  before  the  alleged  cause  of  action,  hired 
this  meadow  to  pasture  his  horses,  for  a  term  of  three  years.  After 
the  plaintiff  had  occupied  the  field  for  two  years,  his  horse,  which 
was  feeding  in  the  meadow,  ate  of  that  portion  of  the  yew  tree 
which  projected  over  the  field — the  wall  and  rails  not  being  suffi- 
ciently high  to  prevent  a  horse  from  so  eating,  and  died  from  the 
effects  of  the  poison  contained  in  what  he  ate 

The  question  for  our  determination  is,  whether  the  death  of  the 
horse  so  occasioned,  afforded  any  cause  of  action  against  the  defend- 
ants. 

There  being  no  pleading  in  the  county  court,  the  question  is  not 
in  any  way  affected  by  the  form  in  which  the  cause  of  action  is  put 
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forward,  and  the  facts  as  found  by  the  judge  of  the  county  court 
must  be  taken  as  conclusive.  The  only  matter,  therefore,  for  our 
decision  is,  whether  upon  these  facts  any  legal  liability  is  disclosed. 

The  matter  might  appear  to  be  somewhat  trivial,  but  the  case 
gives  rise  to  a  question  which  may  not  unfrequently  arise,  and 
therefore  is  of  some  general  importance.  Considering  this,  it  is 
remarkable  that  there  is  an  absence  of  any  immediate  authority  by 
which  our  decision  should  be  governed,  and  it  is,  therefore,  neces- 
sary to  determine  what  are  the  principles  of  law  properly  applica- 
ble to  it. 

Before  doing  this,  it  may  be  well  to  state  shortly  what  I  appre- 
hend to  be  the  eflFect  of  the  finding  of  the  county  court  judge.  In 
the  first  place,  I  consider  that  the  judge  has  so  found  the  facts  as 
to  the  planting  and  growth  of  the  yew  trees  as  to  preclude  the  sup- 
position of  mere  accident,  and  that  the  trees  must  be  taken  so  to 
have  been  planted  and  grown  with  the  knowledge  of  the  defendants 
as  to  make  them  responsible  for  whatever  might  be  the  direct  con- 
sequence of  the  original  planting. 

Secondly,  although  it  is  found  that  the  plaintiff  saw  the  horse  in 
the  meadow  the  day  before  it  died,  it  is  also  found  that  he  w^a^  not 
aware  of  the  existence  of  the  yew  trees,  and  I  think  it  must  be 
taken  that  any  such  negligence  on  the  part  of  the  plaintiff  as  would 
disentitle  him  to  recover  is  negatived.  The  mere  fact  that  the 
plaintiff  saw  the  horse  in  the  field  would  go  for  nothing,  and  I  do 
not  think  that  he  was  bound  to  examine  all  the  boundaries  so  as  to 
see  that  no  tree  likely  to  be  injurious  to  his  horse  was  projecting 
over  the  field  he  had  hired. 

It  ought  also  to  be  noticed  that  the  decision  in  no  way  depends 
upon  any  question  of  fencing  or  the  correlative  rights  and  duties 
arising  therefrom,  and  therefore  the  cases  which  were  cited  to  us 
based  upon  these  afford  us  no  assistance. 

The  question  seems  to  resolve  itself  into  this :  was  the  act  of  the 
defendants  in  originally  planting  the  tree,  or  the  omission  to  keep 
it  within  their  own  boundary,  a  legal  wrong  against  the  occupiers 
of  the  adjoining  field,  which,  when  damage  arose  from  it,  would 
give  the  latter  a  cause  of  action  ? 

On  the  part  of  the  defendants  it  may  be  said  that  the  planting 
of  a  yew  tree  in  or  near  to  a  fence,  and  permitting  it  to  grow  in 
its  natural  course,  is  so  usual  and  ordinary  that  a  court  of  law  ought 
not  to  decide  that  it  can  be  made  the  subject  of  an  action,  especially 
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when  an  adjoining  landowner,  over  whoso  property  it  grew,  would, 
according  to  the  authorities,  have  the  remedy  in  his  own  hands  by 
clipping. 

On  the  other  hand,  the  plaintiff  may  fairly  argue  that  what  was 
done  was  a  curtailment  of  his  rights,  which,  had  he  known  of  it, 
would  prevent  his  using  the  field  for  the  purpose  for  which  he  had 
hired  it,  or  would  impose  upon  him  the  unusual  burden  of  tethering 
or  watching  his  cattle,  or  of  trimming  the  trees  in  question,  and 
although  the  right  so  to  trim  may  be  conceded,  this  does  not  dis- 
pose of  the  case,  as  the  watching  to  see  where  trimming  would  be 
necessary  and  the  operation  of  trimming  are  burdens  which  ought 
not  to  be  cast  upon  a  neighbor  by  the  acts  of  an  adjoining  owner. 
It  may  al^o  be  said  that  if  the  tree  were  innocuous,  it  might  well 
be  held,  from  grounds  of  general  convenience,  that  the  occupier  of 
the  land  projected  over  would  have  no  right  of  action,  but  should 
be  left  to  protect  himself  by  clipping.  Such  projections  are  innu- 
merable throughout  the  country,  and  no  such  action  has  ever  been 
maintained ;  but  the  occupier  ought,  from  similar  grounds  of  gen- 
eral convenience,  to  be  allowed  to  turn  out  his  cattle,  acting  upon 
the  assumption  that  none  but  innocuous  trees  are  permitted  to  pro- 
ject over  his  land. 

The  principle  by  which  such  a  case  is  to  be  governed,  is  care- 
fully expressed  in  the  judgment  of  the  Exchequer  Chamber  in 
Fletcher  v.  Bylands,  Law  Rep.  1  Ex.  266,  279,  where  it  is  said : 
"  We  think  that  the  true  rule  of  law  is,  that  the  person  who  for 
his  own  purposes  brings  on  his  lands — and  collects  and  keeps  there 
— anything  that  is  likely  to  do  mischief,  if  it  escapes,  must  keep  it 
in  at  his  peril ;  and  if  he  does  not  do  so,  is  prima  facie  answerable 
for  all  the  damage  which  is  the  natural  consequence  of  its  escape." 
This  statement  of  the  law  was  cited  and  approved  of  in  the  judg- 
ment of  the  House  of  Lords  in  the  same  case. 

In  Fletcher  v.  BylandSy  the  act  of  the  defendant  complained  of 
was  the  collecting  in  a  reservoir  a  large  quantity  of  water,  which 
burst  its  bounds  and  flowed  into  the  plaintiff's  mine ;  but  though 
the  degree  of  caution  required  may  vary  in  each  particular  case, 
the  principle  upon  which  the  duty  depends  must  be  the  same,  and 
it  has  been  applied  under  many  and  varied  circumstances  of  a  more 
ordinary  kind,  as  in  Aldred'i  Case^  9  Rep.  67  6,  where  the  wrong 
complained  of  was  the  building  of  a  house  for  hogs  so  near  to  the 
plaintiff's  premises,  as  to  be  a  nuisance ;  the  laying  of  dung  so  high 
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as  to  damage  a  neighbor :  Tenant  v.  Goldwin,  1  Salk.  360 ;  and 
others  which  are  cited  in  Comyn's  Digest,  tit.  "Action  on  the 
case  for  Nuisance;"  and  in  the  judgment  in  Fletcher  v.  Bylands; 
in  all  which  cases  the  maxim,  "aS^w?  utere  tito  ut  alienum  non 
loedaSy'  was  considered  to  apply,  and  those  who  so  interfered  with 
the  enjoyment  by  their  neighbors  of  their  premises,  were  held 
liable. 

Other  cases  of  a  similar  kind  may  be  found  in  the  books.  Thus 
in  Turbervil  v.  Stamp^  1  Salk.  13,  it  was  held  that  an  action  lay  by 
one  whose  com  was  burnt  by  the  negligent  management  of  a  fire 
upon  his  neighbor's  ground,  although  one  of  the  judges  did  not 
agree  in  the  decision,  upon  the  ground  that  it  was  usual  for  farmers 
to  burn  stubble.  In  Lambert  v.  Besay^  Sir  T.  Raym.  421,  the 
action  was  in  trespass  qiuire  clau9um  fregit.  The  defendant 
pleaded  that  he  had  land  adjoining  the  plaintiff's  close,  and  upon 
it  a  hedge  of  thorns ;  that  he  cut  the  thorns,  and  that  they  ipso 
invito  fell  upon  the  plaintiff's  land,  and  the  defendant  took  them  off 
as  soon  as  he  could.  On  demurrer,  judgment  was  given  for  the 
plaintiff,  on  the  ground  that,  though  a  man  do  a  lawful  thing,  yet 
if  any  damage  befalls  another,  he  shall  be  answerable  if  he  could 
have  avoided  it. 

This  case  was  alluded  to  and  approved  of  by  Lord  Cranworth, 
in  his  judgment  in  the  case  of  Rylands  v.  Fletcher^  in  the  House 
of  Lords,  Law  Rep.  3  H.  L.  330 ;  where  he  says :  "  The  doctrine 
is  founded  on  good  sense.  For  when  one  person  in  managing  his 
own  affairs  causes,  however  innocently,  damage  to  another,  it  is  ob- 
viously only  just  that  he  should  be  the  party  to  suffer." 

It  does  not  appear  from  the  case  what  evidence  was  given  in  the 
county  court,  to  prove  either  that  the  defendants  knew  that  yew 
trees  were  poisonous  to  cattle,  or  that  the  fact  was  common  know- 
ledge amongst  persons  who  have  to  do  with  cattle.  As  to  the  de- 
fendants' knowledge  it  would  be  immaterial,  as  whether  they  knew 
it  or  not  they  must  be  held  responsible  for  the  natural  consequences 
of  their  own  act.  It  is,  however,  distinctly  found  by  the  judge: 
"  The  fact  that  cattle  frequently  browse  on  the  leaves  and  branches 
of  yew  trees  when  within  reach,  and  not  unfrequently  are  poisoned 
thereby,  is  generally  known,"  and  by  this  finding,  which  certainly 
is  in  accordance  with  experience,  we  are  bound. 

Several  -cases  were  cited  during  the  argument.  In  two  of  them, 
Latvrence  v.  Jenkins,  Law  Rep.  8  Q.  B.  274,  and  Firth  v.  JSow- 
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ling  Iron  Co.,  Law  Rep.  8  C.  P.  Div.  254;  the  liability  of 
the  defendant  was  based  upon  his  duty  to  fence.  These,  there- 
fore, as  I  have  already  said,  throw  no  light  upon  the  present  ques- 
tion. In  Wihan  v.  Newbury^  Law  Rep.  7  Q.  B.  31,  which  arose 
upon  demurrer  to  a  declaration,  the  court  merely  decided  that  an 
averment  that  clippings  from  the  defendant's  yew  tree  got  upon  the 
plaintiff's  land,  was  insufficient,  without  showing  that  they  were 
placed  there  by  or  with  the  knowledge  of  the  defendant.  Mr.  Jus- 
tice Mellob,  however,  in  giving  judgment  says,  after  alluding  to 
Fletcher  v.  Bylands:  "  If  a  person  brings  on  to  his  land  things 
which  have  a  tendency  to  escape,  and  to  do  mischief,  he  must  take 
care  that  they  do  not  get  on  his  neighbor's  land." 

Another  case  which  was  cited  during  the  argument  was  that 
of  JErskine  v.  Adeane^  Law  Rep.  8  Ch.  756,  in  which  the  Court  of 
Appeal  held  that  a  warranty  could  not  be  implied  by  the  lessor  of 
land  let  for  agricultural  purposes;  that  there  were  no  plants  likely 
to  be  injurious  to  cattle,  such  as  yew^  trees,  growing  on  the  premises 
demised.  This  decision  obviously  rests  upon  grounds  foreign  to 
those  by  which  the  present  case  should  be  determined.  I  notice  it, 
therefore,  only  that  1  may  not  appear  to  have  overlooked  it. 

In  the  result  I  think  that  the  judgment  of  the  county  court  was 
correct,  and  that  it  should  be  affirmed  with  costs. 


This  is  rather  a  novel  application  of 
the  doctrine  sic  ufere  tuo^  &c  The  more 
common  analogoas  instances  are  those 
of  injuries  by  the  escape  of  domestic 
animals,  of  fire,  water^  or  building 
materials,  and  such  like. 

The  nvost  difficult  question  in  such 
cases  always  is,  when  is  it  necessary  to 
prove  actual  negligence  in  the  defend- 
ant, in  order  to  create  a  liability ;  and 

1 .  As  to  Animals,  It  was  doubtless  the 
common  law  that  an  owner  of  cattle  is 
liable  for  damages  they  may  do  to  the 
crops  of  another,  if  they  escape,  even 
without  any  negligence  on  his  part.  He 
was  bound  to  keep  them  at  home  at  his 
peril.  See  Ellis  v.  Lojlus  Iran  Co,, 
Law  Rep.  10  C.  P.  10,  for  a  modern 
illustration  of  the  familiar  doctrine.  It 
being  the  natural  disposition  of  animals 
to  wander  away,  and  stray  on  to  the 
lands  of  other  people,  and  there  con- 


sume their  grass  and  crops,  the  owner 
was  held  chargeable  with  knowledge 
of  that  natural  disposition,  and  so  lia- 
ble, without  proof  of  other  negligence 
than  merely  allowing  them  to  trespass. 
Besides,  such  entering  upon  another's 
lands  was  a  trespass,  whether  in  man  or 
beast,  and  without  any  regard  to  the 
intention  or  negligence  of  the  defend- 
ants :  Lee  v.  Rilei/j  18  C.  B.  N.  S.  722 ; 
Decker  v.  Gammon,  44  Me.  322  ;  Dolpk 
v.  Ferris,  7  W.  A  S.  867 ;  Van  Leuven 
T,  Lifke^  I  Comst.  515  ;  Angus  r,  /2a<2tfi, 
2  South.  815;  Dunckle  v.  Kodcer^  \l 
Barb.  387.  Possibly  this  might  not 
apply  so  strictly  to  dogs,  cats  and  such 
animals.  See  17  C.  B.  N.  S.  260,  a 
very  interesting  case. 

2.  As  to  Fires,  There  is  good  author- 
ity for  saying  that  the  ancient  law,  or 
rather  custom  of  England,  appears  to 
hare  been  that  a  person  in  whose  kaum 
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a  fire  originated,  either  by  himself  or 
his  8erTaDtfl,and  which  afterwmrdi  spread 
to  his  neighbor's  property  and  destroyed 
it,  most  make  good  the  loss  ;  and  appa- 
rently without  other  proof  of  negli- 
gence. See  1  Ph.  Cb.  Bep.  816  ;  Roll. 
Ab.,  Action  on  the  case,  B.,  tit.  Fire; 
Bac.  Ab.,  Adion  on  the  case.  Other- 
wise there  would  have  been  little  neces- 
sity for  the  sutute,  6  Ann.  c.  31,  {  6, 
passed  in  1707,  which  enacted  that  after 
a  fatnre  day  no  action  shoald  be  main- 
tained against  any  person  in  whose 
<*  house  or  chamber'*  any  fire  should 
accidentally  begin,  nor  should  any 
recompense  be  made  by  such  person 
for  any  damage  suffered  or  occasioned 
thereby.  This  was  subsequently  ex- 
tended so  as  to  include  any  fire  acci- 
denuUy  begun  in  any  one's  *' stable, 
barn  or  other  building,  or  estate  :"  st.  13 
Geo.  3,  c.  73,  and  14  Geo.  3,  c.  78. 
See  also  st.  7  &  8  Vict.  c.  84,  s.  1  ;  the 
word  '^  estate''  clearly  applying  to  land 
not  built  upon,  and  making  the  owner 
of  such  land  not  liable  in  the  same  man- 
ner as  it  previously  had  the  owner  of 
buildings.  Since  those  statntes,  there- 
fore, it  has  always  been  held  necessary 
in  England  to  allege  and  prove  some 
negligence  on  the  part  of  the  defendant 
or  his  servants,  in  order  to  charge  him  ; 
and  if  that  exists,  he  is  liable.  See 
Vaughan  v.  Menlove,  8  Bing.  N.  C. 
468;  4  Scott  244  (1837);  FtUiter  v. 
Pkippard,  11  Q.  B.  347  (1847).  A  fire 
cannot  be  '^accidentally"  begun,  which 
arises  from  the  defendant's  negligence : 
Webb  T.  Rome,  ^c.  Railroad  Co,,  49  N. 
Y.  420(1872). 

And  it  has  been  held  that  those  early 
English  statutes  form  a  part  of  the  com- 
mon law  of  this  country  :  Lansing  v. 
Stone,  37  Barb.  15  (1862);  Spauldimj 
T.  C  #•  N.  Railroad  Co.,  30  Wis.  110. 
But  whether  that  be  so  or  not,  and 
whatever  the  common  law  of  England 
may  have  at  one  time  been,  it  seems  to 
be  nniformly  established  in  this  coun- 
try, that  if  one  kindles  a  fire  on  his  own 

Vol.  XXVII.— 45 


premises,  for  a  lawful  purpose,  as  for 
domestic  indoor  purposes,  or  to  bum 
brush,  fallow,  &c.,  in  the  field,  he  is 
not  liable  for  its  escape,  unless  some 
negligence  be  actually  proved,  the  bur- 
den of  establishing  which  being  on  the 
plaintiff*,  as  it  is  the  very  gist  of  his 
action.  See  Clark  v.  Fort,  8  Johns. 
421  ;  Stuart  v.  Hawlejf,  22  Barb.  619; 
Calkins  v.  Barger,  44  Id.  424  ;  TonHd- 
loU  V.  Rosebrook,  1 1  Met.  460  ;  Dachtl- 
der  V.  Heagan,  18  Me.  32  ;  Lh  France 
V.  Spencer,  2  Iowa  462 ;  Fahn  v.  Reich- 
art,  8  Wis.  255  ;  AveriU  v.  Murrell,  4 
Jones  (N.  C.)  323 ;  Ilanlan  v.  Ingram, 
3  Iowa  81.  It  may  be  different  if  he 
kindles  a  fire  without  a  right  to  do  so  ; 
negligence  might  not  be  necessary  in 
such  cases.  See  Jones  v.  Festiniog  Rail- 
way Co,,  Law  Rep.  3  Q.  B.  733. 

On  the  same  principle  it  was  held  by 
the  Supreme  Court  of  Pennsylvania  in 
Raydare  v.  Knight,  2  W.  N.  C.  718 
(1875),  that  where  the  oil  in  a  tank  on 
the  defendant's  premises  accidentally 
caught  fire,  and  overfiowed  on  to  the 
plaintiff' 's  adjoining  land  and  consumed 
his  buildings,  the  defendant  was  liable, 
if  the  jury  found  he  was  guilty  of  negli- 
gence in  keeping  his  tank  uncovered  and 
running  his  engine  with  wood,  whereby 
sparks  were  emitted  from  his  engine- 
house  to  the  tank . 

3.  As  to  injuries  bg  escape  of  water. 
Ever  since  the  celebrated  case  of  Rglands 
V.  Fletcher,  even  if  not  before,  it  has  been 
the  received  law  of  England,  that  one 
who  collects  and  retains  water  on  his 
premises  by  any  artificial  means,  and  in 
larger  quantities  than  nature  would  fur- 
nish, is,  prima  facie,  ordinarily  liable,  if 
such  water  escape  and  injure  others,  and 
without  other  proof  of  negligence  than 
the  mere  escape. 

One  of  the  earliest  applications  of  the 
doctrine  was  in  Tenant  v.  Goidwin,  1 
Salk.  360 ;  2  Ld.  Raym.  1089  ;  in  which 
it  was  held  that  if  the  defendant  had  a 
privy  near  the  plaintiff' 's  land,  and  was 
bound  by  law  to  keep  the  wall  in  repair, 
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but  for  want  thereof  filth  soaked 
through  into  the  plaintiflT's  premises, 
he  was  liable,  for  he  was  boand  to  keep 
his  filth  at  home.  Bail  v.  Nye^  99  Mass. 
582  (1868),  is  very  similar  and  decided 
the  same  way:  and  see  Hodgkinson  v. 
Rnnofy  4  B.  &  S.  229 ;  Humphries  y. 
Cousins,  Law  Rep.  2  C.  P.  Div.  239. 

This  distinction  as  to  non-liability  for 
escape  of  water  which  falls  naturally 
apon  the  defendant's  land,  and  escapes 
naturally  therefrom,  and  as  to  liability 
for  that  which  is  artificiaily  aooomnlated, 
or  brought  into  the  defendant's  land,  was 
folly  established  in  the  well-considered 
cases  in  the  Common  Pleas  of  Smith  v. 
Kenrick,  7  C.  B.  515  (1849),  and  Baird 
V.  Williamson,  15  C.  B.  N.  S.  876 
(1863).  See  also.  Smith  v.  Fletcher,  Law 
Rep.  7  Ex.  305  (1872). 

The  recent  case  of  Hardman  y.  North 
Eastern  Railway  Co,,  3  C.  P.  Div.  168 
(1878),  furnishes  an  interesting  appli- 
cation of  this  rule.  The  plaintiff  owned 
a  dwelling-house  adjoining  a  railway, 
and  separated  from  it  by  a  wall  built 
and  maintained  by  the  company.  They 
had  piled  up  heaps  of  dirt  and  mbbish 
against  this  wall,  and  the  rain  falling 
on  it  percolated  through  the  wall  and 
injured  the  plaintiff 's  house  adjoining, 
dampening  the  walls  and  paper  thereon, 
&c.  It  being  alleged  to  have  been  neg- 
ligently and  improperly  deposited  by 
the  defendants,  the  Court  of  Appeal 
decided  that  a  good  cause  of  action  was 
set  forth  in  the  declaration,  and  they 
said  the  piling  up  the  rubbish  must  be 
considered  an  '*  artificial  structure,*' 
within  the  rule  of  Fletcher  v.  Rylands, 
And  see  Broder  v.  SaiUard,  2  Ch.  Div. 
700. 

The  rule  laid  down  in  Rylands  v. 
Fletcher,  was  dissented  from  in  Brown  y. 
Collins,  53  N.  H.  442  (1873),  although 
the  decision  did  not  necessarily  involve 
exactly  the  same  point:  hut  it  was  fully 
approved  in  the  well-reasoned  case  of 
Cahillv,  Eastman,  18  Minn.  324  (1872), 
holding  that  a  party  is  liable  for  the 


natural  and  necessary  consequences  of 
his  acts  on  his  own  land,  without  regard 
to  his  care  and  skill  in  conducting  thera. 
See  also,  Selden  v.  Delaxcart  4r  Hudwon 
Canal  Co.,  24  Barb.  362. 

Rylands  v.  Fletcher  was  also  questioned 
in  Losee  v.  Buchanan,  51  N.  Y.  487, 
and  said  to  be  in  direct  conflict  with  the 
law  as  settled  in  this  country,  and  it 
was  there  decided  that  if  a  steam-boiler 
on  the  defendant's  premises  explodes, 
and  pieces  thereof  are  thrown  on  to  the 
plaintiff's  adjoining  premises,  and  de- 
stroys his  property,  the  defendant  is  not 
liable  without  proof  of  negligence  ;  bat 
the  case  did  not  necessarily  decide  that 
the  negligence  most  be  proved  aliunde 
from  the  fact  itself.  See  57  N.  Y.  567, 
DwioHT,  C.  On  the  other  hand,  in  Fix- 
ley  v.  Clark,  35  N.  Y.  520,  it  was  held 
that  the  owner  of  an  artificial  pond  was 
liable  to  an  adjacent  owner,  into  whoM 
lands  the  water  percolated  under  the 
surface,  and  without  any  proof  of  neg- 
ligence. And  see  Wilson  v.  New  Bed- 
ford, 108  Mass.  261,  though  this  caae 
was  under  a  statute. 

But  whether  one  who  artificially  col- 
lects and  stores  water  on  his  premises, 
is  or  is  not  liable  for  its  escape,  without 
proof  of  some  negligence,  M  agree, 
even  the  English  courts,  that  if  the  es- 
cape is  due  to  the  act  of  (rod,  vis  major, 
as  an  extraordinary  freshet,  which  could 
not  reasonably  be  anticipated,  the  owner 
is  not  liable,  if  guilty  of  no  negligence. 
Nichols  y.  MarsUtnd,  2  Ex.  Div.  1  ; 
afiSrming  s.  c.  in  Law  Rep.  10  Ex.  255, 
a  very  important  case  ;  and  limiting  the 
application  of  Fletcher  v.  Rylands,  and 
holding  that  vis  major,  or  the  act  of  some 
third  person,  which  the  owner  had  no 
reason  to  anticipate,  may  sometimes 
excuse  him  from  responsibility.  See 
Mahoney  v.  Libbey,  123  Mass.  22  and  23  ; 
Gorhamv,  Gross,  125  Mass.  238. 

4.  As  to  fall  of  building  material  (smd 
the  like.  The  owner  of  a  building  adjoin- 
ing a  highway,  is  prima  facie  liaUe,  if 
the  building  falls  and  injures  a  pasaer-bj. 
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From  the  hnppening  of  the  accident,  in 
the  absence  of  sufficient  explanatory  cir- 
cumstances, some  kind  of  negligence 
roar  well  be  presomed,  and  unless  ex- 
plained, may  well  be  held  to  create  a 
liabiiily.  MtiUen  v.  -Sf.  John,  57  N.  Y. 
567  (1874).  And  see  Kearney  v.  /x)«- 
dom,  ^c,  Railroad  Co,,  Law  Rep.  5  Q. 
B.  411  ;  affirmed  in  the  Ex.  Ch.,  6 
Q.  B.  759  (1878)  ;  Byrne  v.  Bradie,  2 
H.  &  C.  722  ;  Scott  v,  London  Dock  Co,^ 
an.  kC,  596. 

So,  in  Shipley  v.  Fifty  Associates, 
106  Mass.  104  (1870),  it  was  held,  fol- 
lowing Fletcher  v.  Rylands,  that  if  a 
person  maintains  a  building  on  his  land, 
with  a  roof  so  constructed,  that  snow 
and  ice  collecting  on  it  from  natural 
causes,  will  naturally  and  probably  fall 
into  the  adjoining  highway,  he  is  liable, 
without  other  proof  of  negligence,  to  a 
person  injure<l  on  the  highway  by  such 
fall  of  snow,  without  fault  on  his  part. 
See  also  Gorham  v.  Gross,  125  Mass.  238 
(1878).  So,  if  a  person,  in  blasting 
rocks  on  his  own  land,  causes  fragments 
thereof  to  be  thrown  on  to  the  land  and 
buildings  of  another,  he  is  liable,  with- 
out any  other  proof  of  negligence,  if 


that  be  necessary,  than  the  act  itself: 
Hoy  V.  Cohoes  Co.,  2  0>mst.  159,  163. 

The  principle  involved  in  this  case 
of  Crowhurst  v.  The  Amersham  Burial 
Board,  seems  to  have  governed  a  very 
recent  case  in  the  Common  Pleas  deci- 
sions, which  was  not  apparently  cited. 
There  the  plaintiff  and  defendant  owned 
adjoining  lands,  separated  by  a  wire 
fence  which  the  defendant  erected,  and 
was  bound  to  maintain.  From  long  ex- 
posure, the  strands  of  the  wires  compo- 
sing the  ropes  of  the  fence  decayed,  and 
pieces  of  it  fell  to  the  ground  on  the 
plaintiff's  side,  and  lay  hidden  in  the 
grass.  The  plaintiff's  oow,  lawfully 
grazing  there,  swallowed  a  piece  of  the 
wire  about  eight  inches  long,  and  died 
in  consequence.  The  defendant  was 
held  liable  for  the  yalue  of  the  cow : 
Firth  V.  Boiolinff  Iron  Co.,  3  C.  P.  Diy. 
254  ( 1 878) .  And  see  Humphries  r.  Cou- 
sins, C.  P.  Div.  239. 

In  view  of  the  somewhat  conflicting 
opinions  on  this  subject,  it  seems  safe  to 
say  that  the  precise  limits  of  the  doctrine 
of  sic  utere  tuo  ut  alienum  non  Icsdas,  may 
not  yet  be  definitely  determined. 

Edmund  H.  Bsnnbtt. 


RECENT    AMERICAN     DECISIONS. 

Supreme  Court  of  Pennsylvania, 

B.  F.  SAUSSER  r.  DANIEL  STEINMETZ. 

A  parol  agreement  to  lease  for  more  than  three  years  being  within  the  Statute 
of  Frauds,  it  is  not  a  fraud  for  one  party  to  refuse  to  execute  it. 

An  action  lies  for  the  breach  of  such  agreement,  but  the  damages  recoverable 
are  such  only  as  result  directly  from  the  breach.  Nothing  can  be  recovered  for  the 
loss  of  the  bargain,  nor  is  the  rent  named  in  the  proposed*  lease  admissible  as  a 
measure  of  the  damages. 

In  the  absence  of  evidence  that  the  lessor  was  prevented  from  leasing  to  another 
person,  and  no  claim  being  made  for  money  expended  in  improvements  or  repairs, 
made  specially  necessary  by  the  proposed  lease,  his  damages  must  be  merely  nominal. 

This  was  an  action  brought  by  the  lessor  defendant  in  error, 
for  the  breach  of  a  parol  contract  to  lease  a  store  for  five  years. 
The  special  count  of  the  declaration  alleged  the  agreement  to  lease ; 
the  alterations  and  improvement  of  the  premises  by  the  plaintiff 
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in  accordaDce  with  the  contract ;  his  willingness  to  lease  and  his 
tender  of  the  kejs  and  of  possession  of  the  premises,  and  his  offer 
to  execute  a  lease  in  accordance  with  the  contract.  It  also  alleged 
the  refusal  by  the  defendants  to  take  the  premises  and  paj  the  rent, 
and  averred  that  the  property  remained  unoccupied,  and  that  the 
plaintiff  suffered  loss  through  the  expense  of  the  alteration  and  loss 
in  general  owing  to  the  failure  of  the  defendant  to  take  the  pro- 
perty. The  defendant  filed  two  pleas :  1.  That  there  was  a  mutu&i 
rescission  of  the  contract.     2.  The  Statute  of  Frauds. 

The  evidence,  so  far  as  the  Statute  of  Frauds  was  concerned, 
was  to  the  effect  that  the  plaintiff,  Steinmetz,  offered  an  unsigned 
lease,  which  the  defendant,  Sausser,  was  unwilling  to  sign,  and 
thereupon  new  negotiations  took  place  between  the  parties,  and 
that  at  a  later  period  Sausser,  the  defendant,'  tendered  a  lease 
which  Steinmetz  refused  to  execute;  that  the  negotiations  were 
then  discontinued,  and  that,  shortly  afterwards,  Steinmetz  sent 
the  keys  and  a  letter  to  defendant,  offering  to  execute  the  lease 
'^  as  agreed  upon  ; "  that  Sausser  persisted  in  his  refusal,  and  that 
the  property  was  not  let  until  a  year  had  passed. 

Among  other  points  presented  by  the  defendant  to  the  court 
below  for  the  charge  to  the  jury  was  the  following,  which  was 
refused :  "  The  plaintiff  not  claiming  damages  by  reason  of  the 
alterations  and  improvements  mentioned,  and  there  being  no  evi- 
dence of  any  other  specific  damages  sustained,  should  your  verdict 
be  for  the  plaintiff,  the  damages  to  be  assessed  can  only1>e  nominal 
damages/'  And  the  court,  mter  aliay  charged  the  jury  as  follows : 
"  Now  in  this  case  a  gentleman  had  leased  his  property  for  $2000, 
and,  by  the  violation  of  the  contract,  he  did  not  receive  a  dollar, 
and  you  might  consider  that  the  $2000  represents  the  amount  of 
injury  that  he  sustained,  if,  as  he  tells  you,  he  advertised  and  was 
only  able  to  rent  his  place  at  the  end  of  the  year,  and  you  may 
take  that  as  a  measure  of  damages  if  you  wish.**  There  was  a  ver- 
dict for  the  plaintiff  for  an  amount  about  equivalent  to  one  year's 
rent  under  the  contract,  with  interest,  &c. 

B.  F.  Fisher,  for  plaintiff  in  error. — "  Tender  must  be  made  of 
a  lease  or  deed:*'  Brown  v.  Metz,  5  Watts  164;  Smith  v.  Welh 
steTy  2  Id.  478.  "  Damages  cannot  be  recovered  for  loss  of  the 
bargain  :'*  Bowser  v.  Cessna,  12  P.  F.  Smith  149 ;  Bvher  v.  Burke, 
11  S.  &  R,  238;  Southerland  v.  Puny,  2  P.  &  W.  145;  Rarris  v. 
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ffarris,  20  P.  F.  Smith  174;  Thompson  v.  Sheplar,  22  Id.  160; 
Ewing  V.  Tee%^  1  Binn.  460 ;  McNair  v.  Crompton^  11  Casey  28 ; 
Meanon  v.  Kairie,  17  P.  F.  Smith  126;  McClowry  v.  Oroghan's 
Administrators,  7  Casey  22;  Burr  v.  Todd,  6  Wright  213; 
Dumars  v.  Miller,  10  Casey  319 ;  Hertzog  v.  Hertzog,  Id.  418 ; 
.BrrtVi^  V.  Thompson,  16  P.  F.  Smith  383 ;  Bender  v.  Bender,  1 
Wright  419 ;  ^«A(?om  v.  S^/tA,  2  P,  &  W.  211. 

A  lease  for  more  than  three  years  comes  within  the  same  ruling 
of  the  Statute  of  Frauds  as  contracts  for  sale  of  land :  McClowry 
V.  Croghans  Administrator,  7  Casey  23 ;  Burr  v.  Todd,  5  Wright 
213;  Bowser  v.  Cessna,  12  P.  F.  Smith  148;  Ellet  v.  Pax(m,  2 
W.  &  S.  433. 

The  mere  refusal  to  fulfil  a  contract  invalid  under  the  Statute 
of  Frauds  is  not  such  fraud  as  that  the  court^will  take  the  case  out 
of  the  statute  therefor :  Harris  v.  Harris,  20  P.  F.  Smith  170 ; 
22  Id.  163  ;  RuckeH  v.  Domenee,  2  W.  N.  C.  195. 

The  measure  of  damages  in  an  action  by  the  vendee  against  the 
vendor  for  the  breach  of  a  parol  contract  of  a  sale  of  land  is  the 
amount  of  purchase-money  paid  with  interest  and  expenses;  if  no 
purchase-money  has  been  paid,  then  the  expense  and  trouble  incur- 
red by  the  vendee  in  procuring  a  title ;  but  he  cannot  in  the  absence 
of  fraud  recover  damages  for  loss  of  the  bargain :  Dumars  v.  MiJr' 
ler,  10  Casey  319 ;  Hertzog  v.  HeHzog,  10  Id.  418 ;  Bender  v. 
Bender,  1  Wright  419;  Haines  \.  O'Connor,  10  Id.  320;  Mc- 
Nair V.  Compton,  11  Casey  23 ;  Tunll  v.  Granger,  8  N.  Y.  (4 
Seld.)  115;  Newbrough  v.  Walker,  8  Grattan  R.  (Va.)  18;  Sands 
V.  AHhur,  4  W.  N.  C.  502. 

Joseph  B.  Rhoads,  for  defendant  in  error. — The  tender  of  a  deed 
or  lease  signed  is  not  necessary  when  the  action  is  not  on  the  lease, 
but  for  a  breach  of  a  parol  contract  to  lease.  Tender  of  a  deed 
or  lease  is  not  necessary  when  the  vendee  has  refused  to  accept : 
Tinney  v.  Ashley,  15  Pick.  546,  552 ;  Weaver  v.  Zimmerman,  3 
W.  N.  C.  56 ;  Hampton  v.  SpechenagU,  9  S.  &  R.  222. 

The  opinion  of  the  court  was  delivered  by 

Gordon,  J. — It  would  appear  from  the  evidence  in  this  case  that 
some  time  in  the  fall  of  1871  B.  F.  Sausser,  representing  himself 
and  his  copartners,  made  a  parol  agreement  with  Daniel  Steinmetz, 
the  plaintiff  below,  to  lease  for  the  term  of  five  years  from  the  Ist 
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of  January  then  next  following,  certain  premises  on  North  Fifth 
street,  in  the  city  of  Philadelphia.  Steinmetz  agreed  to  make  cer- 
tain alterations  in  the  premises  required  and  deemed  necessary  by 
Sausser  in  order  properly  to  fit  them  for  the  business  the  defend- 
ants proposed  to  carry  on  therein.  According  to  the  finding  of  the 
jury  the  plaintiff  performed  his  part  of  the  agreement,  but  the  de- 
fendants were  in  default  in  that  they  refused  to  execute  the  lease. 
For  the  breach  of  this  oral  contract  this  suit  was  brought,  and  in 
discussing  the  measure  of  damages  to  which  the  plaintiff  was  enti- 
tled, the  court  below  charged  :  "  Now  in  this  case  a  gentleman  had 
leased  his  property  for  $2000,  and  by  the  violation  of  the  contract 
he  did  not  receive  a  dollar,  and  you  might  consider  that  the  $2000 
represents  the  amount  of  injury  that  he  sustained,  if,  as  he  tells 
you,  he  advertised  and  was  only  able  to  rent  his  place  at  the  end 
of  the  year,  and  you  may  take  that  as  a  measure  of  damages  if  you 
will." 

The  serious  fault  in  this  instruction  is,  that  it  is  based  on  a  false 
premise ;  the  plaintiff  had  not  leased  liis  property.  The  proposed 
lease  was  within  the  Statute  of  Frauds,  hence  the  parol  agreement 
to  lease  could  give  it  no  force,  and  to  predicate  anything  whatever 
of  that  intended  lease  was  error.  Either  party  had  the  right  to 
refuse  its  execution,  and  the  defendants  were  guilty  of  no  fraud  in 
availing  themselves  of  such  right.  Neither  party  could  plead  igno- 
rance of  the  statute,  and  hence  both  are  presumed  to  have  known 
that  either  might  take  advantage  of  its  terms  ;  and  that  thte  defend- 
ants did  avail  themselves  of  that  privilege  cannot  be  regarded  as  a 
fraud  on  the  plaintiff:  Harria  v.  ffarris,  20  P.  F.  Smith  170. 

What  these  parties  had  was  but  an  agreement  to  lease^  and 
although  for  the  breach  of  such  an  agreement,  according  to  Wea- 
ver V.  Woody  9  Barr  220,  an  action  will  lie,  yet  necessarily  the 
damages  recoverable  are  such  only  as  result  directly  from  such 
breach. 

What  then  is  the  true  measure  of  damages  in  this  case  ?  Not  the 
amount  of  the  proposed  rent,  for  that,  by  the  statute,  the  plaintiff 
is  not  entitled  to ;  neither  can  it  be  used  for  such  measure,  for  the 
lease  itself  being  for  a  greater  term  than  three  years,  is  void,  and 
so  cannot  be  used  for  any  purpose  whatever.  He  could  not  recover 
for  the  loss  of  his  bargain,  for  on  authority  this  is  not  allow^able: 
Dumars  v.  Miller,  10  Casey  319.  It  does  not  appear  that  in  conse- 
quence of  the  agreement  with  the  defendants  Steinmetz  was  pre- 
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Tented  from  leasing  to  some  other  party,  for  at  that  time  he  had  no 
other  offer,  and  so  it  would  seem  that  unless  he  was  induced  by  his 
contract  with  the  defendants  to  so  alter  the  premises  as  to  unfit 
them  for  ordinary  purposes,  or  to  put  work  upon  them  which  was 
unnecessary  for  their  improvement  or  repair,  he  has  suffered  no 
injury  from  the  breach  complained  of,  and  his  damages  are  but 
nominal. 

If  the  rule,  submitted  by  the  court  to  the  jury,  is  to  obtain, 
then  may  a  contract  void  by  the  statute  be  specifically  enforced* 
Says  the  learned  judge,  you  may  measure  the  damages  by  the  amount 
of  the  proposed  rent ;  the  premises,  notwithstanding  the  efforts  of 
the  landlord  to  get  a  tenant,  have  remained  unoccupied  for  one  year, 
BO  you  may  assess  damages  at  one  year's  rent ;  but  of  course  the 
same  rule  must  apply  had  the  premises  under  like  condition  re- 
mained unoccupied  for  the  whole  term  of  five  years.  But  this  was 
all  there  was  of  the  parol  contract ;  when  the  rent  is  paid  the  con- 
tract is  fulfilled  on  the  part  of  the  lessee,  and  therefore  there  is  a 
specific  execution  of  it.  By  the  same  rule  you  might  enforce  a 
parol  contract  for  the  sale  of  land  and  so  annul  the  Statute  of  Frauds 
and  Perjuries  altogether,  a  result  not  allowable  either  in  reason  oi 
on  authority:  McClowry  v.  Cloghan,  Admrs,  7  Casey  22 ;  Wilson 
V.  Clark,  1  W.  &  S.  664. 

It  follows  that  as  the  case  stood  in  the  court  below  the  defend- 
ant's first  point  should  have  been  affirmed,  since  the  plaintiff  having 
proved  no  actual  damage  resulting  from  the  breach  of  the  contract 
to  lease,  was  entitled  only  to  a  judgment  for  nominal  damages. 

This  disposition  of  the  eighth  specification,  renders  comment  on 
the  remaining  exceptions  unnecessary. 

Judgment  reversed,  and  a  new  venire  ordered. 

The  foregoing  case  is  one  which  in-  Both  in  the  above  case  and  in  Sands 

dicates  with  clearness  what  is  the  scope  v.  Arthur,  84  Penn.  St.  479,  there  was 

of   the   application   of  the   Statute  of  doubt  on  the  facts  as  to  whether  the  deed 

Frauds  of  Pennsylvania  to  contracu  for  or  lease  as  tendered  was  in  accordance 

the  sale  or  lease  of  lands  t     The  deci-  with  the  parol  contract,  when  of  course 

sion    as   to   the   measure  of  damages,  the  deed,  &c.,  would  he  no  compliance 

assuming   the   contract   not  to  comply  with  the  Statute  of  Frauds  :  this  con- 

with  the  statute,  is  sustained  by  all  the  sideration  was,  however,  of  no  impor- 

law  that  had  ever  been  laid  down  on  the  tance  in   the  above  case  of  JSausser  v. 

subject  in  this  state,  and  the  action  being  SteinmetZj  because  the  action  was  for  a 

for  a   breach   of  a   parol   contract   to  breach  of  a  parol  contract,  the  lease  hav- 

lease,   the  Statute  of  Frauds  did   not  ing  never  been  properly  executed,  and 

apply  in  any  other  relation.  the  memorandum  offered  by  the  plaintiff* 
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below  being  manifestlj  insafficient  as 
a  compliance  with  the  statute :  and 
in  Sands  v.  Arthur^  the  decision  was 
not  rested  in  any  way  on  the  point  as  to 
whether  the  deed  was  in  accordance  with 
the  contract  or  not.  The  expression  of 
opinion  contained  in  the  decision  of  the 
Supreme  Court  in  SauMer  v.  J^einmetz, 
that  neither  party  in  that  case  was  bound, 
was  of  course  correct,  the  lessor  never 
having  signed  or  tendered  a  writing  or 
deed  properly  executed  under  the  first 
section  of  the  Statute  of  Frauds  ;  the  de- 
cision leaves  entirely  untouched,  then, 
the  important  question  how  far  the  les- 
sor if  he  had  executed  and  tendered  a 
sufficient  memorandum  or  lease  could  or 
could  not  have  recovered  the  entire  con- 
sideration of  the  contract  ?  This  ques- 
tion is  of  much  interest  and  is  in  great 
doubt.  It  had  been  supposed  (Leading 
Cases  in  Equity,  vol.  2,  pt.  2,  p.  1093; 
1  Whart.  on  Ev.,  Isted.,  p.  103,  JJ  865 
and  866,  and  16  Am.  Law  Reg.  642) 
that  this  question  in  one  aspect  at  least 
was  definitely  settled  by  the  case  of 
Tripp  V,  Bishop f  56  Penn.  St.  426, 
Judge  Stuomo  giving  the  opinion  of 
the  court.  There  have,  however,  been 
three  cases  since  opposed  to  this,  namely: 
Meason  v.  Kaine^  67  Penn.  St.  130  ; 
Sands  v.  Arthur,  84  Id.  479,  and  if  the 
phrase  in  the  opinion  in  Sausser  v. 
SleinmetZf  to  the  effect  that  either  party 
has  a  right  to  refuse  the  execution  of  a 
contract  relating  to  land,  means  that  the 
vendee  can  set  up  the  statute  as  well  as 
the  vendor ;  and  the  remark  of  the  court 
is  not  to  be  regarded  as  qualified  by  the 
facts  of  the  actual  case  before  it,  then 
we  must  add  Sausser  v.  Steinmetz^  to 
these  decisions  and  dicta  inconsistent 
with  Tripp  v.  Bii^hop.  Not  one  of  these 
cases  it  may  be  noted  takes  any  notice 
of  Tripp  V.  Bisftopf  not  even  Sands  v. 
ArthWf  which  probably  overruled  it. 
In  Tripp  v.  Bishop^  it  was  decided  that 
the  vendor  was  not  prevented  from  re- 
covering on  the  equitable  ground  of 
there    being  a   want  of   mutuality  of 


remedy,  and  Wilton  v.  dark^  in  which 
Judge  Gibson  brought  forward  the  doc- 
trine of  mutuality,  was  distinguished. 
(See  16  Am.  Law  Reg.  642.)  But  in 
Meason  v.  Kaine,  supra,  it  was  suggested 
that  the  doctrine  of  mutuality  did  apply 
in  this  connection  and  in  Sands  v.  Arthur^ 
the  rule  of  mutuality  was  made  the 
foundation  of  the  decision  in  which  the 
plaintiff  was  held  not  to  recover. 

The  only  point  of  difierence  between 
Tripp  V.  Bishop  and  Sands  v.  Arthur^ 
consisted  in  the  fact  that  in  Tripp  v. 
Bishop^  the  conveyance  tendered  by  the 
plaintiff  the  vendor  had  been  accepted 
by  the  vendee  ;  while  in  Sands  v.  Arthur 
this  acceptance  was  refused  ;  in  neither 
case  did  the  court  lay  any  stress  on  the 
point  of  acceptance  or  non-acceptance. 
To  settle  this  question,  not  merely  must 
the  scope  of  the  doctrine  of  mutuality 
be  determined,  but  also  the  force  and 
effect  of  an  acceptance  as  distinguished 
from  a  mere  tender,  and  the  further 
question  considered  how  far  a  vendee  is 
at  all  within  the  Statute  of  Frauds  in 
Pennsylvania. 

Now  if  a  vendor  who  has  tendered  a 
deed  or  executed  a  memorandum  pro* 
perly  signed,  &c.,  and  who  sues  for  the 
purchase-money,  is  to  fail  in  his  action, 
it  must  be  for  one  or  more  of  the  fol* 
lowing  three  reasons :  1.  Because  the 
vendee  has  not,  in  compliance  with  the 
Statute  of  Frauds,  signed  a  deed  or 
memorandum  tendered  by  the  vendee. 
2.  Or  because  a  deed  or  memorandum 
tendered  by  the  vendor  has  not  been 
accepted  by  the  vendee.  3.  Or  because 
of  want  of  mutuality  of  remedy. 

As  to  theirs/,  it  will  be  shown  that 
under  29  Car.  II.,  such  signature  by  the 
vendee  may  be  necessary,  and  that  if 
the  acceptance  of  a  deed  is  a  substitute 
therefor,  it  must  be  on  the  ground  that 
no  action  at  law  for  the  purchase-money 
lies  until  the  legal  title  is  vested  in  the 
vendee  by  a  deed  delivered  and  accepted, 
and  that  therefore  if  such  signature  by  the 
vendee  is  necessary,  it  is  because  equity 
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will  not  specificall  J  enforce  the  contract 
agminst  the  vendee  anless  the  Utter,  us 
being  the  party  to  be  charged  nnder  {  4 
of  29  Car.  II.  has  signed  a  memoran- 
dam  :  bot  that  if  a  deed   is  delivered 
and  accepted,  the  title  being  vested,  the 
action   for  the  purchase-money  lies  at 
law  irrespective  of  the  Statute  of  Fraads. 
Further,  it  will  be  seen  that  under  the 
Pennsylvania  Statute  of  Frauds,  the  4th 
section  being  not  in  force,  equity  will 
not  protect  a  vendee  on   the  ground 
that  he  has  not  signed ;   that  the  ven- 
dor signing  and  tendering  a  deed  has 
complied  with  the  sutute :   and  that, 
as  in  Pennsylvania,  an  action  at  law  lies 
on  an  equitable  title,  a  conveyance  ac- 
cepted giving  a  legal  title,  is  not  a  prere- 
quisite to  a  suit.    As  to  the  second  point, 
it  will  be  shown  that  if  an  accepunoe 
of  the  deed  tendered  by  the  vendor  is 
requisite,  it  is  not  so  on  the  ground  that 
such  acceptance  is  required  by  the  Sut- 
ute of  Frauds,  which  says  or  suggests 
nothing  of  the  sort,  but  as  has  been  said, 
is  only  of  consequence,  when  owing  to 
the  rule  that  equity  will  not,  under  the 
4th  section  of  the  Statute  of  Frauds, 
specifically  enforce  the  contract  against 
him,  there  is  no  other  remedy  except 
the  one  at  law  against  the  vendee,  who 
by  acceptance  of  the  deed  has  the  legal 
title  vested  in  him  ;   and  that  in  Penn- 
sylvania the  4th  section  not  being  in 
force,  equity  could  not,  if  the  1st  sec- 
tion of  the  statute  has  been  complied 
with  by  a  deed  signed  and  tendered  by 
the  vendor,  refuse  specific  performance, 
owing  to  the  absence  of  a  memorandum 
signed  by  the  vendee ;  and,  further,  that 
an  action  at  law  lying  on  the  equitable 
title,  no  decree  in  Pennsylvania  for  spe- 
cific performance  is  necessary.   As  to  the 
third  point,  it  will  be  shown  that  if  the 
plaintiff  is  readjr  to  bind  himself  to  per- 
formance of  his  part  of  the  contract,  as 
the  vendor  docs  by  tender  of  a  deed, 
there. is  no  reason  to  apply  the  equita- 
ble doctrine  of  mutuality,  which  would 
have    been  relevant  in  case  of  a  com- 
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plainant  against  whom  in  future  a  de- 
cree would  for  any  reason  have  beeo 
impossible.  And  even  if  an  original 
want  of  mutuality  cannot  thus  be  dis- 
pensed with  by  tender,  &c. ;  and  if  the 
absence  of  the  4th  section  of  the  Sta- 
tute of  Frauds,  with  its  peculiar  phra- 
^colog.^*  ^'  ^e  party  to  be  charged," 
leaves  the  doctrine  of  mutuality  (which 
OQ  the  strength  of  these  words  has  in 
England  been  held  not  to  apply  to  cases 
nnder  the  statute)  to  prevail  in  Penn- 
sylvania in  full  force,  then  the  exe- 
cution of  a  deed  or  memorandum  at  any 
time  before  action,  being  a  full  compli- 
ance with  the  statute  by  the  vendor, 
there  is  no  failure  of  remedy  as  against 
him. 

I.  The  application  generally  of  the 
Statute  of  Fraudi  to  the  vendee  of  land. 
To  state  these  propositions  at  greater 
length,  we  have  following.  The  4th  sec- 
tion of  the  Statute  of  Frauds,  requiring 
a  contract  for  the  sale  of  land  to  be  in 
writing  and  signed  by  the  party  to  be 
charged,  &c.,  was  deliberately  omitted 
from  the  Pennsylvania  Statute  of 
Frauds.  And  if  the  addition  of  the  4th 
section  of  the  Statute  of  Frauds  was 
regarded  as  necessary  to  protect  the 
vendee  of  land,  it  is  a  strong  argument 
that  the  words  of  the  1st  section  were 
insuflScient  for  that  purpose,  and  the  de- 
liberate omission  of  the  4th  section  from 
the  Pennsylvania  Statute  of  Frauds,  is 
a  proof  that  vendors  only  were  to  be 
protected  by  the  statute,  and  that  a 
parol  contract  is  sufficient  to  bind  a 
vendee  to  the  payment  of  the  purchase- 
money.  The  1st  section,  which  was 
retained,  requires,  in  order  that  the  title 
to  the  land  should  pass,  that  a  writing 
signed  by  the  party  making  or  creating 
the  estate  should  be  executed. 

It  has  been  settled  in  Pennsylvania 
that  parol  contracts  for  the  sale  of  lands 
are  valid  so  far  as  they  do  not  pass  the 
title  in  the  land,  to  accomplish  which  a 
compliance  with  the  first  section  of  the 
Statute  of  Frauds  is  necessary.  Therefore 
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a  Tendee  can  be  held,  so  far  as  any  pro- 
vision of  the  Statute  of  Frauds  requiring 
an  instrument  or  writing  on  his  part  is 
concerned,  if  the  vendor  has,  in  compli- 
ance with  the  first  section,  signed  a 
writing,  &c. 

If  where  section  4th  is  in  force  is  meant 
by  the  party  to  be  charged  the  parly 
defendant  in  the  action,  no  action  will 
lie  in  law  or  equity  for  the  purchase- 
money  where  a  memorandum  has  not 
been  signed  by  the  vendee.  And,  there- 
fore, if  such  action  will  lie  against  a  ven- 
dee who  has  not  signed,  but  who  has 
accepted  a  deed,  we  have  a  manifest  ex- 
ception to  the  general  rule  for  which  we 
must  account :  vide  infra.  If,  on  the  other 
hand,  the  4th  section  of  the  Statute 
of  Frauds  is  not  in  force,  or  by  the 
party  to  be  charged  is  meant  only  the 
vendor  (the  statute  protecting  landed 
interests  only)i  'hen  the  vendee  can  be 
held  on  a  parol  contract  for  the  sale  of 
land  if  the  vendor  has  signed  a  memo- 
randum or  executed  a  deed  in  accord- 
ance with  the  first  section.  Whether 
such  deed  or  memorandum  must  be  ac- 
cepted by  the  vendee  is  next  to  be  con- 
sidered. 

II.  The  necemty  of  tender  by  the  ven- 
doTy  or  of  tender  by  the  vendor  and  accept- 
ance by  the  vendee  of  a  xariting  signed^ 
f-c.f  in  compliance  tcit^  section  first  of 
the  Statute  of  Frauds.  As  a  preliminary 
matter  it  is  to  be  ascertained  on  what 
ground  an  action  for  the  purchase- 
money  will  lie  when  a  deed  has  been 
accepted  by  the  vendee  who  has  not 
complied  with  the  rule,  supposing  it  to 
be  such,  under  4th  section  of  the  Statute 
of  Frauds,  requiring  a  memorandum 
signed  by  him. 

If  the  vendee  has  accepted  the  deed 
the  legal  title  at  common  law  passes. 
And  it  cannot  now  be  contended  that 
an  action  for  purchase-money  will  not 
lie  on  parol  evidence  against  a  vendee, 
who  is  the  holder  of  the  legal  title,  on 
the  part  of  a  vendor  whose  property  he 
has,  because  this  is  not  enforcing  any 


contract  relating  to  land,  or  in  any  waf 
affecting  the  title.  If  the  contract  is 
not  fully  executed  by  the  vesting  of  the 
title  in  the  vendee,  but  remains  execu- 
tory, and  the  aid  of  equity  is  necessary, 
the  state  of  the  case  is  different.  For 
if  no  legal  title  is  vested  in  the  vendee 
by  a  conveyance  accepted,  and  the  ven- 
dor cannot  sue  at  law  on  an  eguiiable 
title,  the  latter  must  first  establish  his 
title  in  equity,  and  have  a  legal  title 
decreed  to  be  made  before  he  can  re- 
cover the  purchase-money.  But  where 
the  contract  is  executory,  and  requires 
enforcing,  equity  may  hold,  and  has 
held  in  England  that  under  the  4th 
section  it  will  require  a  written  mem- 
orandum signed  by  the  vendee,  inas- 
much as  such  vendee  is  clearly  a  party 
who  is  being  sought  to  be  charged, 
and  the  interest  is  one  relating  to  land, 
inasmuch  as  the  title  has  not  yet  been 
executed  under  the  contract.  Where 
the  title  has  been  so  executed  by  a  con- 
veyance, the  vendor's  bill  would  be  dis- 
missed, as  he  could  not  require  the  aid 
of  equity,  having  a  ripe  claim  at  com- 
mon law,  irrespective  of  the  Statute  of 
Frauds,  for  the  money  consideration. 
As  in  Pennsylvania,  the  4th  section 
is  not  In  force,  specific  performance 
in  equity  could  not  be  refused  on  the 
ground  that  the  vendee  had  not  signed 
a  memorandum,  &c.  And  an  action  at 
law  lying  upon  the  equitable  title  in 
Pennsylvania  it  is  not  necessary,  apart 
from  the  i^tatute,  that  the  acceptance  by 
the  vendee  of  the  conveyance  should  be 
decreed  before  the  action  will  lie.  Now 
the  next  question  is,  whether  such  ac- 
ceptance is  necessary  under  the  statute, 
or  generally- is  it  necessary  in  any  way 
to  perfect  the  equitable  title  t 

If  where  a  deed  is  accepted  the  action 
lies  against  the  vendee  for  the  purchase- 
money,  it  must  be  because  either  (1) 
the  statute  requiring  a  memorandum 
signed  by  the  party  to  be  charged  has 
been  complied  with  ;  or  (2)  because 
such  tender  and  acceptance  is  equitable 
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part  performance;  or  (3)  because  the 
tranj*action  is  fully  performed  by  the 
tender  and  acceptance ;  or  (4)  because 
the  transaction  being  for  purchase- 
money  and  not  for  land,  the  statute 
docs  not  apply,  as  not  protecting  in  this 
connection  the  liability  for  the  purchase- 
money  merely.  The  first  of  these  rea- 
sons cannot  be  the  one  for  the  accept- 
ance of  the  deed  is  an  act  in  pcUs  and 
provable  by  parol,  and  therefore  no 
compliance  with  the  enactment  requir- 
ing a  memorandum  signed  by  the  party 
to  be  charged.  The  rendee  under  the 
4th  section  of  the  statute  being  regarded 
in  equity  as  the  party  to  be  charged,  and 
therefore  the  one  whose  signature  is  ne- 
cessary. It  is  not  for  the  second  reason, 
because  equitable  part  performance  goes 
on  the  ground  of  fraud,  and  says  where 
the  vendee  has  taken  possession  of  the 
land  or  has  spent  money  upon  it,  that  a 
refusal  of  the  legal  title  is  a  fraud  on 
the  vendor's  part.  It  must  therefore  be 
for  one  or  both  of  the  remaining  rea- 
sons, t.  e.,tbat  the  contract  is  fully  exe- 
cuted so  far  as  the  statute  is  concerned, 
by  the  resting  of  the  title  to  the  land  in 
the  vendee  by  his  acceptance  of  the 
deed,  and  because  the  statute  does  not 
apply  to  the  suits  for  the  purchase- 
money  merely. 

When,  therefore,  a  title  in  the  land, 
such  as  the  law  recognises,  either  legal 
or  equitable,  is  vested  in  the  vendee,  ao 
action  for  the  purchase-money  will  lie 
notwithsUnding  the  Statute  of  Frauds. 
Now  in  Pennsylvania  there  is  no  provi- 
sion of  the  Statute  of  Frauds  requiring 
the  vendee  to  sign  a  memorandum,  and 
a  compliance  with  the  first  section  by 
the  vendor  will  vest  a  good  equita- 
ble title  in  the  vendee.  Equity,  there- 
fore, if  the  first  section  has  been  com- 
plied with,  will  if  necessary,  order  the 
legal  title  to  be  perfected.  If  equity 
dismisses  a  hill  on  such  an  occasion,  it 
would  only  be  on  the  ground  that  an 
action  at  law  for  the  purchase-money  will 
lie  in  Pennsylvania  on  an  equiuble  title, 


and  that  this  is  an  adequate  remedy. 
The  next  question  is,  what  is  a  compli- 
ance with  the  first  section  of  the  Statute 
of  Frauds.  A  vendor  only  in  Penn- 
sylvania need  sign  the  writing  or  deeil, 
and  a  parol  contract  for  the  sale  of  land 
between  the  vendor  and  vendee  has 
always  been  held  valid,  when  it  did  not 
have  the  effect  of  passing  the  title  in 
land.  Therefore,  if  the  vendee,  &c., 
is  not  to  be  held  when  the  deed  or  writ- 
ing has  been  executed  by  the  vendor, 
it  must  be  on  the  ground  that  the  law 
requires  a  tender  of  such  deed  or  writing 
by  the  vendor,  or  both  a  tender  by  the 
vendor  and  acceptance  by  the  vendee. 
A  deed  or  writing  must  be  tendered,  if 
tender  is  necessary,  on  the  ground  that 
while  tender  may  be  a  mere  ceremony 
when  the  vendee  has  announced  his 
intention  not  to  accept  the  deed,  &c., 
yet  that  tender  is  a  usual  and  proper 
mode  of  satisfying  the  court  that  such 
execution  of  a  deed  or  writing  as  the 
statute  requires,  has  taken  place,  and 
because  a  deed,  &c.,  executed  and  kept 
by  the  vendor,  is  not  to  be  recognised  by 
the  law  as  existing  at  all ;  non-execu- 
tion or  execution  unknown  to  the  law 
not  satisfying  the  requirements  of  the 
statute. 

Whether  such  tender  must  be  made 
before  acttion  brought  is  a  distinct  ques- 
tion not  now  taken  into  consideration. 

An  acceptance  can  only  be  necessary 
on  the  ground  that  without  it  no  equit- 
able title  passes,  for  if  an  equitable  title 
passes,  the  remedy  at  law  can  be  had 
either  directly,  as  in  Pennsylvania,  or 
can  be  furnished  by  a  proper  decree  in 
equity.  An  acceptance  of  deed  or 
writing  to  give  an  equitable  title  if 
necessary  is  so,  either  as  required  by 
common  law  or  by  the  Statute  of  Frauds. 
A.  At  common  law  an  equitable  estate 
or  use  or  trust  can  be  created  or  trans- 
ferred by  parol,  under  a  contract  upon 
a  sufficient  consideration,  neither  deed 
or  writing  accepted  or  unaccepted  being 
required.     When   chancery   before  the 


Digitized  by 


Google 


864 


SAUSSER  V.  STEINMETZ. 


Sucate  of  Frauds  was  passed  required 
a  written  memorandum,  this  was  in 
faror  of  rendors  onlj,  so  as  not  to  pass 
land  upon  rerbal  eridence.  B.  Under 
the  Statute  of  Frauds,  acceptance  must 
be  necessary  either  (1)  as  required  ex- 
pressly or  by  plain  deduction  from  the 
general  language  of  the  statute,  or  (2) 
as  being  necessary  to  constitute  a  writ- 
ing, signed  by  the  party  making  or  creat- 
ing the  estate,  which  is  required  by  sect. 
1  of  statute,  or  on  the  ground  that  by  this 
section,  not  merely  a  writing,  but  a 
deed  is  required,  and  a  deed  to  be  such, 
must  be  delivered  and  of  deliTery  ac- 
ceptance, is  an  essential  feature. 

I.  There  is  no  suggestion  of  this  re- 
quirement in  the  express  language  of  the 
statute.  As  to  the  second  consideration, 
ft  is  clear  that  while  to  charge  a  party 
who  is  within  the  statute,  a  writing  must 
have  been  executed  by  him  and  accepted 
by  the  other  ;  because,  if  the  plaintiff 
had  refused  the  writing,  it  would  indi- 
cate on  his  part  a  disclaimer  of  the  trans- 
action, and  would  show  if  the  defendant 
subsequently  withdrew  his  offer  that  no 
meeting  of  minds  had  taken  place,  or 
that  both  parties  had  refused  the  con- 
tract; yet,  that  a  defendant  who  can 
legally  bind  himself  by  a  parol  contract, 
and  who  having  done  so  can  prevent  a 
plaintiff  who  alone  is  referred  to  in  the 
Statute  of  Frauds  from  complying  with 
that  statute  is  absurd.  There  can  be  no 
valid  refusal  therefore,  by  the  vendee,  a 
party  not  within  the  statute  to  accept  a 
deed  or  writing  signed  and  tendered  by 
the  vendor,  the  only  party  affected  by 
the  statute,  such  tender  being  a  full  com- 
pliance by  the  vendor  with  all  that  the 
statute  required  of  him,  for  he  cannot 
make  the  vendee  accept. 

It  should  be  said  also  that  a  deed  not 
yet  made  such  by  being  delivered,  may 
yet  be  a  full  compliance  with  the  Stat- 
ute of  Frauds.  If  the  above  proposi- 
tions are  incorrect,  then  the  statute  by 
implication  substitutes  one  parol  act  for 
another ;   while  a  vendee  who  would 


have  been  bound  at  common  law,  is  not 
bound  by  his  parol  contract,  for  which 
a  signed  writing  or  deed  is  tendered 
him,  yet  he  is  bound  in  equity  by  an- 
other parol  act,  vii.,  the  accepunce  of 
the  deed  or  writing.  It  has  been  shown 
that  the  acceptance  of  a  deed  is  valid  to 
bind  the  vendee,  and  uke  the  case  out 
both  of  the  1st  and  4th  sections  of  the 
Statute  of  Frauds,  not  because  such 
acceptance  is  required  by  the  statute, 
but  because  this  vests  a  legal  title  at 
common  law  in  the  vendee,  and  the  lat- 
ter, though  he  is  the  party  sought  to  be 
charged,  is  no  longer  even  under  section 
four  protected  from  an  action  on  a  parol 
agreement  to  pay  the  purchase-money  ; 
and  where  therefore  no  such  accepunce 
is  necessary  at  common  law  to  pass  an 
equitable  title,  and  such  title  has  vested 
by  the  contract  without  any  such  ac- 
ceptance, it  is  not  to  be  supposed  that 
by  inference  the  statute  intended  to 
make  new  requirements  in  the  case  of 
a  party  not  even  remotely  referred  to 
therein.  If  the  equitable  title  in  Penn- 
sylvania therefore  is  vested  in  the 
vendee,  owing  to  the  fact  that  the  4th 
section  does  not  stand  in  the  way  and  an 
equitable  title  can  be  made  the  subject 
of  an  action  at  law,  an  action  for  the 
purchase-money  lies  as  plainly  on  such 
a  title  as  it  does  on  a  legal  title  when  a 
conveyance  has  been  accepted  for  this 
latter  lies  even  when  the  4th  section  has 
not  been  complied  with ;  the  case  in 
Pennsylvania  is  all  the  stronger,  inas- 
much as  the  4th  section  is  not  law  there 
at  all.  Whether  the  writing  signed  by 
the  vendor,  &c.,  under  the  Ist  section  of 
tlie  Statute  of  Frauds,  the  only  one  re- 
lating to  land  in  force  in  Pennsylvania, 
means  a  memorandum  of  the  agree- 
ment only,  or  whether  a  writing  under 
seal  in  the  nature  of  a  conveyance  is 
required,  is  the  question  which,  so  far 
as  what  instrument  is  necessary  to  pass 
the  legal  title,  has  been  decided  in  New 
Jersey  and  other  states  in  favor  of  re- 
quiring a  conveyance,  while  illogically 
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perhaps,  it  has  been  ossamed  in  Penn- 
sylTania  that  a  mere  writing  signed, 
thongh  not  sealed,  will  pass  the  equita- 
ble title  from  the  rendor  to  the  Tendee. 
The  argument  is>  however,  strong  that 
the  statute  did  not  relax  any  require- 
ment of  the  common  law,  but  in  addi- 
tion to  these  required  by  its  first  section 
a  deed  (except  in  the  cose  of  lease  where 
it  has  been  held  not  without  doubt  that 
a  mere  writing  was  enough),  and  by 
the  fourth  section  a  writing  signed. 

It  having  been  held  that  a  writing 
signed,  though  not  sealed,  is  a  com- 
pliance with  the  Sutute  of  Frauds  in 
Pennsylvania,  a  deed  signed  and  ten- 
dered is  of  course  such  a  memorandum, 
and  will  pass  the  equitable  title,  though 
as  it  is  not  delivered  it  does  not  pass 
the  legal  title,  and  though  acceptance 
being  part  of  delivery,  acceptance  is 
necessary  to  pass  the  legal  title,  and 
though  a  deed  if  it  were  required  by  the 
first  section  to  pass  the  equitable  title 
would  have  to  be  accepted  to  be  a  deed. 
It  is  believed  therefore  that  any  rule 
laid  down  by  the  courts  requiring  evi- 
dence of  the  acceptance  by  the  vendee 
of  the  writing  signed  by  the  vendor, 
while  expedient  possibly  as  satisfying 
the  court,  is  not  called  for  by  any  rule 
of  low.  The  vendee  is  bound  by  his 
original  parol  contract,  and  the  vendor 
by  executing  and  tendering  a  deed  or 
writing  complies  with  every  require- 
ment of  the  first  section  of  the  Statute 
of  Frauds,  since  that  section  has  been 
held  in  Pennsylvania  not  to  require 
a  deed. 

III.  7\e  Doctrine  of  Mutuality  of 
Remedif.  The  doctrine  of  mutuality 
of  remedy  in  equity  does  not  apply 
when  the  plaintiff  tenders  full  perform- 
ance of  his  part  of  the  contract,  because 
the  reason  of  the  rule  is  that  should  the 
plaintiflfs  prayer  be  granted,  it  may  not 
be  possible  to  afterwards  compel  the 
plaintiff  to  fulfil  his  obligation  to  the 
defendant,  and  if  the  plaintiff  disposes 
of  this  dii&calty  by  tendering  perform- 


ance of  his  part,  there  is  no  substantial 
ground  left  for  the  objection,  especially 
as  the  whole  matter  lies  in  the  chancel- 
lor's discretion. 

In  the  present  case  the  plaintiff  does 
this  when  he  tenders  a  deed  signed  by 
him.  Therefore  the  defendant,  the 
vendee,  under  a  parol  sole  of  land,  can- 
not refuse,  on  this  plea  of  mutuality,  to 
pay  the  purchase-money  when  the  vendor 
so  tenders  the  deed. 

If  on  the  other  hand,  the  doctrine  of 
mutuality  is  wider  than  this,  and  is  not 
disposed  of  by  the  tender  of  perform- 
ance and  negatives  in  every  case,  a  re- 
oove!7,  if  the  remedy  were  unilateral 
in  the  original  contract,  and  is  not  sat- 
isfied by  the  removal  of  this  feature 
through  an  offer  of  performance  by  the 
plaintiff  who  voluntarily  performs  that 
which  he  could  not  have  been  comp>elled 
to  perform ;  and  if  the  memorandum, 
as  is  settled  law,  need  not  be  executed 
at  the  time  of  the  contract  made ;  and 
the  law  in  Pennsylvania  requires  no 
signature  to  any  deed  or  writing  on  the 
part  of  the  vendee.  Then  a  vendor  at 
any  time  may  sign  a  memorandum  or 
execute  a  deed,  and  having  thus  com- 
plied with  the  law,  the  vendee's  parol 
contract  being  sufficient  under  the  Stat- 
ute of  Frauds,  there  is  complete  mutu- 
ality of  right  and  remedy.  Conclusion. 
The  result  of  all  this  is,  that  in  every 
case  a  lessor  or  vendor  in  Pennsylvania 
under  a  parol  contract,  if  he  makes 
or  tenders  a  deed  or  writing  signed, 
can  recover  the  purchase-money,  even 
though  acceptance  be  refused  by  the 
vendee,  inasmuch  as  the  latter  is  bound 
by  his  parol  contract  which  is  valid  for 
all  purposes  except  to  pass  title,  and  as 
the  title  is  passed  by  the  vendor's  com- 
pliance with  the  1st  section  of  the  Sta- 
tute of  Frauds. 

Whatever  doubt  tHere  may  be  as  to 
the  necessity  of  acceptance  by  the  ven- 
dee, there  can  be  no  doubt  that  the 
doctrine  of  mutuality  does  not  apply 
in  this  connection,  and  that  no  execu- 
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tion  of  any  deed  or  writing  is  required  trine  can   only  be   correct  where   the 

on  the  vendee's  part.     Sands  v.  Arthurf  Tendee  has  refused  to  accept.     In  other 

therefore,  if  to  be  supported,  must  be  so  words,  Sands  r.  Arthur  must  be  rested 

on  a  ground  not  taken  by  the  Supreme  on  the  doubtful  basis  of  non-accept«nce 

Court  that,  via.,  of  non-acceptance  by  or  be  regarded  as  bad  law,  and  the  gen- 

the  vendee  of  the  deed  or  writing  ten-  eral  remark  in  Sausser  v.  Steif^metz,  be 

dercd  by  the  vendor.     And  the  remark  limited  to  the  cases  where  the  vendor 

in  Sausser  v.  Steinmetz^  that  either  party  has  not  tendered  a  deed  or  writing,  or 

may  decline  to  carry  out  a  parol  con-  be  extended  at  the  farthest  to   those 

tract  relating  to  land  must  be  confined  where  although  the  vendor  has  tendered 

to  the  facts  in  the  particular  case,  where  a    deed    or    writing,  the    vendee    has 

the  vendee  had  failed   to  comply  with  refused  to  accept  it. 
the  statute  ;  if  not  so  qualified  this  doc-  H.  R. 


Supreme  Court  of  the  United  States. 
THE  NORTHWESTERN  UNIVERSITY  v.  THE  PEOPLE. 

The  expression  in  a  constitution  or  statute  exempting  from  taxation  property, 
**  necessary  for  school  purposes,"  is  more  extensive  than  **  for  the  use  of  schools." 
The  former  includes  property  which  is  not  itself  in  actual  use  by  the  school,  but 
which  by  being  rented  produces  an  income  that  is  applied  to  the  support  of  the 
school. 

The  fourth  section  of  the  Amendatory  Charter  of  1 855,  of  The  Northwestern 
University,  provides  **  that  all  property  of  whatever  kind  or  description  belonging 
to  or  owned  by  said  corporation  shall  be  for  ever  free  from  taxation  for  any  and 
all  purposes."  Sect.  3,  art.  9,  of  the  state  constitution  of  1848,  of  Illinois,  in 
force  when  said  amendment  was  made,  provided  that  *'  the  property  of  the  state  and 
counties,  both  real  and  personal,  and  such  other  property  as  the  General  Assembly 
may  deem  necessary  for  school,  religious  and  charitable  purposes  may  be  exempted 
from  taxation."  Sect.  3,  art.  9,  of  the  state  constitution  of  1870,  provided  that 
*Uhe  property  of  the  state,  counties  and  other  municipal  corporations,  both  real 
and  personal,  and  such  other  property  as  may  be  used  exclusively  for  agri- 
cultural and  horticultural  societies,  for  school,  religious,  cemetery  and  charitable 
purposes,  may  be  exempted  from  taxation  ;  but  such  exemption  shall  be  only  by 
general  law;"  and  the  revenue  act  of  1872,  passed  thereunder,  exempted  *'all 
property  of  institutions  of  learning,  including  the  real  estate  on  which  the  insti- 
tutions are  located,  not  leased  by  such  institutions  or  otherwise  used  with  a 
view  to  profit."  The  Supreme  Court  of  Illinois  in  this  case,  held  (80  111.  330)  : 
That  the  above-quoted  section  of  the  constitution  of  1848  did  not  authorize  the 
exemption  from  taxation  of  property  owned  by  educational,  religious  or  charitable 
corporations,  which  was  not  itself  used  directly  in  aid  of  the  purposes  for  which 
the  corporations  were  created,  but  which  was  held  for  profit  merely,  notwithstand- 
ing the  profits  were  to  be  devoted  to  the  proper  purposes  of  the  corporation. 
Upon  error  to  the  Supreme  Court  of  the  United  States,  heldy  that,  the  language  of 
the  constitution  of  1848,  being,  that  the  legislature  might  exempt  from  taxation 
**  such  property  as  they  might  deem  necessary,"  not  for  the  use  of  schools,  but  *•  for 
school  purposes,"  lands  held  by  the  university  for  sale  or  lease,  the  profite  to  be 
devoted  to  the  use  and  support  of  the  university,  were  held   for  school   purposes 
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within  the  meaning  of  the  constitation  of  1848  :  that  this  construction  necessarily 
becomes  a  part  of  the  legislative  contract  made  by  the  Amendatory  Act  of  1855, 
and  that  said  act  having  been  accepted  by  the  university,  and  investments  made 
on  the  faith  of  it,  the  obligation  of  the  legislative  contract  thereby  completed  was 
impaired  by  the  provisions  of  the  constitation  of  1870,  and  the  revenue  act  of  1872, 
above  quoted,  and  the  judgment  of  the  Supreme  Court  of  Illinois  was  accordingly 
reversed. 

Error  to  the  Supreme  Court  of  Illinois.  The  facts  are  stated 
in  the  opinion. 

Wirt  Dexter  and  M.  Carpenter ^  for  plaintiff  in  error. 

James  K.  EdsaU  and  C.  H,  Willettj  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Miller,  J. — This  is  a  writ  of  error  to  the  Supreme  Court  of 
Illinois,  bringing  before  us  a  judgment  of  that  court,  holding  that 
certain  property  of  the  plaintiffs  was  liable  to  taxation,  which  was 
resisted  on  the  ground  that  it  was  exempt  by  a  legislative  contract. 
The  university  was  incorporated  by  an  act  of  the  legislature  of 
Illinois,  approved  January  28th  1851,  which  contained  the  powers 
necessary  to  its  usefulness  as  an  institution  of  learning,  and  among 
other  provisions,  authorized  it  to  purchase  and  hold  real  estate  to  the 
extent  of  two  thousand  acres  of  land,  and  receive  gifts  and  devises  of 
land  above  that  amount,  which  must  be  sold  within  ten  years.  In 
1855  the  legislature,  by  an  amendment  to  this  charter,  appointed 
three  additional  trustees  and  enlarged  its  powers  in  some  respects 
not  very  important.  But  the  fourth  section  of  that  act  is  the  one 
supposed  to  contain  the  contract  on  which  this  case  must  be  decided. 
It  reads  thus :  ''  That  all  property  of  whatever  kind  or  description 
belonging  to  or  owned  by  said  corporation  shall  be  for  ever  free  from 
taxation  for  any  and  all  purposes."  The  state  constitution  of  1848, 
in  force  when  the  charter  and  amended  charter  above  cited  were 
enacted,  declared  that  "  the  property  of  the  state  and  counties,  both 
real  and  personal,  and  such  other  property  as  the  General  Assembly 
may  deem  necessary  for  school,  religious  and  charitable  pui-poses,  may 
be  exempt  from  taxation.*'  The  record  shows  a  very  large  list  of  lots 
and  lands  in  Cook  county,  which  the  plaintiff  asserted  to  be  free 
from  taxation  under  the  law,  but  which  were  listed  for  the  taxes  of 
the  year  1874,  and  about  to  be  sold  for  their  non-payment.  By 
proper  judicial  proceedings  the  question  came  before  the  Supreme 
Court  of  the  state,  which  held  that  they  were  liable  to  be  so  taxed. 

A  motion  was  made  some  time  before  the  case  was  reached  for 
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argument  in  this  court,  to  dismiss  it  for  want  of  jurisdiction,  and 
was  overruled ;  but  the  attorney-general  of  Illinois  reserves  the 
objection  now  in  connection  with  the  main  argument.  This  ques- 
tion of  jurisdiction  to  reverse  the  judgments  of  state  courts  is  so 
frequent,  and  the  principles  which  govern  it  so  well  settled,  that  we 
need  not  be  very  elaborate  in  our  opinion  on  that  point.  The 
argument  is  that  the  judgment  of  the  state  court  is  limited  to  a  con- 
struction of  the  fourth  clause  of  the  amendatory  charter  of  1855,  as 
it  is  affected  by  the  constitution  under  which  it  was  enacted,  and 
that  whether  that  statute  was  a  contract  or  not,  and  whether  it  was 
properly  construed  or  not,  it  is  still  but  the  decision  of  a  court  con- 
struing a  contract  or  a  statute,  and  there  is  no  law  of  the  state 
impairing  the  obligation  of  that  contract  within  the  meaning  of  the 
constitution  of  the  United  States.  If  this  were  true  in  point  of 
fact  the  conclusion  would  be  sound,  as  we  have  repeatedly  held  in 
this  court :  Railroad  Co.  v.  Rock^  4  Wall.  177  ;  Railroad  Co.  v. 
McClure,  10  Id.  511 ;  Knox  v.  Exchange  Bank,  12  Id.  379.  But 
the  premises  assumed  are  not  justified  by  the  facts.  The  general 
revenue  law  of  Illinois,  prior  to  the  amendment  of  1855  to  plain- 
tiff's charter,  contained  nothing  which  exempted  its  property  from 
taxation.  When  that  act  was  passed  it  became  a  part  of  the  law 
of  the  state  governing  taxation  as  applicable  to  the  property  of  the 
university.  The  law  remained  in  this  condition  until  the  state 
adopted  a  new  constitution  in  1870,  the  part  of  which  relating  to 
this  subject  is  in  these  words  :  "  The  property  of  the  state,  coun- 
ties, and  other  municipal  corporations,  both  real  and  personal,  and 
such  other  property  as  may  be  used  exclusively  for  agricultural  and 
horticultural  societies,  for  school,  religious,  cemetery  and  charitable 
purposes,  may  be  exempted  from  taxation,  but  such  exemption  shall 
be  only  by  general  law." 

In  order  to  conform  the  law  of  the  state  on  the  subject  of  taxa- 
tion to  this  provision  of  the  new  constitution,  the  legislature  revised 
its  revenue  laws  in  1872,  and  in  this  statute  the  exemption  estab- 
lished was,  first,  all  lands  donated  by  the  United  States  for  school 
purposes  not  sold  or  leased,  all  public  school-houses,  all  property 
of  institutions  of  learning,  including  the  real  estate  on  which  the 
institutions  are  located,  not  leased  by  such  institutions  or  otherwise 
used  with  a  view  to  profit ;  second,  all  church  property  actually  and 
exclusively  used  for  public  worship,  when  the  land  (to  be  of  reason- 
able size  for  the  location  of  the  church  building)  is  owned  by  the 
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congregation.  It  was  under  this  law  the  local  oflBcers  proceeded 
in  assessing  plaintiflTs  land  for  taxation,  and  it  was  their  construc- 
tion of  this  law  which  was  sustained  by  the  Supreme  Court.  If, 
therefore,  the  legislation  of  1855  was  a  contract  which  exempted 
the  property  in  question  from  taxation,  and  by  the  law  of  1872,  as 
construed  by  the  Supreme  Court,  it  is  held  liable  to  taxation,  it  is 
manifest  that  it  is  the  law  of  1872  and  the  constitution  of  1870 
which  impairs  the  obligation  of  the  contract,  however  the  court  by 
an  erroneous  construction  of  that  contract,  was  led  to  hold  other- 
wise. It  is  strenuously  insisted  that  these  provisions  of  the  constitjji- 
tion  of  1870  and  the  revenue  law  of  1872  do  not  repeal  the  exemp- 
tion as  established  by  the  4th  section  of  the  amended  charter  of 
1855,  because  that  section  was  in  excess  of  the  authority  conferred 
by  the  constitution  of  1848.  But  this  depends  on  the  construction 
of  that  contract  as  affected  by  the  constitution  under  which  it  was 
enacted.  If,  by  virtue  of  that  constitution,  the  legislature  of  that 
day  could  only  exempt  plaintiff's  real  estate  so  far  as  it  was  in  im- 
mediate use  for  school  purposes,  as  was  held  by  the  Supreme  Court, 
then  it  may  not  repeal  that  statute  or  impair  that  contract,  for  the 
exemption  will  probably  amount  to  the  same  thing  under  either 
statute.  But  if  it  is  a  contract,  as  is  confended  by  plaintiff's  coun- 
sel, which,  under  a  true  construction  of  the  constitution  of  1848 
exempts  all  property  of  plaintiff  which  is  held  by  it  for  appropria- 
tion to  the  purposes  of  the  university  as  an  institution  for  teaching, 
and  which  is  held  for  no  other  purpose  whatever,  and  which  can  as 
effectually  promote  this  purpose  by  leases,  of  which  the  rent  goes 
to  support  the  school,  as  in  any  other  way,  then  the  law  of  1872 
and  the  constitution  of  1870  do,  to  the  extent  of  the  difference  aris- 
ing from  these  two  constructions, impair  the  obligation  of  the  contract 
of  1855.  Whether  that  contract  is  such  as  to  be  impaired  by  these 
later  laws  is  one  of  the  questions  of  which  this  court  always  has 
jurisdiction:  Jefferson  County  Bank  v.  Skelly^  1  Black  43&; 
Bridge  Proprietors  v.  Hohoken^  1  Wall.  144 ;  Delmas  v.  Insur- 
ance Co, J 14  Id.  668. 

The  Supreme  Court  of  Illinois  in  its  opinion  found  in  the  record 
appears  to  concede  that  the  Act  of  1855,  to  the  extent  that  it  was 
authorized  by  the  state  constitution,  was  a  contract.  '^  It  is  not 
claimed,"  says  the  court,  ^'  that  the  appellant  is  in  any  sense  a 
public  corporation,  but  it  is  claimed  that  the  purpose  for  which  it 
is  created  is  so  far  beneficial  to  the  public  that  it  af!brds  a  sufficient 

Vol.  XXVII. -47 


Digitized  by 


Google 


370  NORTHWESTERN  UNIVERSITY  v.  THE  PEOPLE. 

consideration  for  the  grant  of  exemption  from  taxation  in  the 
amendment,  and  that  when  the  amendment  was  accepted  and  acted 
on  by  the  corporation,  it  must  be  held  a  vested  right  which  cannot 
be  withdrawn  by  subsequent  legislation  because  of  the  provision  of 
the  constitution  of  the  United  States  which  prohibits  a  state  from 
passing  a  law  impairing  the  obligation  of  a  contract.  If  it  was 
competent  for  the  General  Assembly  to  make  the  exemption,  we  are 
not  disposed  to  contest  the  correctness  of  this  position,  but  if  it  was 
not  competent,  to  make  the  exemption,  the  attempt  was  a  nullity, 
and  the  case  is  not  affected  by  the  constitution  of  the  United 
States.''  The  court  thus  concedes  that  there  was  a  contract,  so  hr 
as  the  legislative  powers  extended.  It  is  possible  if  that  question 
had  been  fully  investigated  and  all  the  facts  necessary  to  decide  it 
were  before  the  court,  it  might  not  appear  that  all  the  lands  sub* 
jected  to  taxation  by  the  judgment  of  the  Supreme  Court  were 
bought  after  the  date  of  the  amended  charter  or  donated  on  the 
faith  of  that  exemption ;  but  it  does  appear,  by  a  stipulation  made 
for  that  purpose,  that  since  the  granting  of  said  amended  charts 
the  corporation  has  expended  in  the  erection  and  purchase  of.  build- 
ings, apparatus  and  other  facilities  and  appliances  for  education  Bud 
promotion  of  the  objects 'stated  in  and  contemplated  by  the  act  of 
incorporation,  over  $200,000,  realized  from  donations  and  the  sale 
of  lots  and  lands,  and  has  built  up  a  university,  with  several  depart- 
ments of  learning,  in  which  more  than  five  hundred  students  are 
taught  the  higher  branches  of  learning.  It  is  perhaps  a  fair  infer* 
ence  from  this  statement,  and  in  deference  to  the  ruling  of  the  Su- 
preme Court,  that  there  was  such  acceptance  of  this  Act  of  1855, 
and  such  investments  made  on  the  faith  of  it,  that  at  least  some  por- 
tion of  the  property  now  in  question  is  protected  by  contract  if  the 
exemption  clause  lawfully  covers  it.  It  will  readily  be  conceded 
that  the  language  of  the  fourth  section  of  the  Act  of  1855  is 
broad  enough  for  that  purpose :  "  All  property,  of  whatever  kind 
and  description,  belonging  to  or  owned  by  said  corporation,  shall 
be  for  ever  free  from  taxation  for  any  and  all  purposes."  But 
the  argument  is  that  since  the  constitution  then  in  force  only  per- 
mitted the  legislature  to  exempt  from  taxation  the  property,  reid 
and  personal,  used  by  the  university  in  immediate  connection  with 
its  function  of  teaching,  the  statute  must  be  limited  to  property  so 
used.  This  was  the  view  taken  by  the  Supreme  Court  of  the  state. 
"  By  the  language  of  the  constitution,"  says  the  court,  "  while  a 
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discretion  is  conferred  on  the  General  Assembly  whether  to  exempt 
or  not,  and,  if  it  shall  determine  to  exempt  the  amount  of  the 
exemption,  it  is  dewrly  restricted  in  the  exercise  of  this  discretion 
to  property  for  schools  and  religious  and  charitable  purposes.  Pro- 
perty for  such  purposes,  in  the  primary  and  ordinary  acceptance  of 
the  term,  is  property  which  in  itself  is  adapted  to  and  intended  to 
be  used  as  an  instrumentality  in  aid  of  such  purposes.  It  is  the 
direct  or  immediate  use  and  not  the  remote  or  consequential  benefit 
to  be  derived  through  the  means  of  the  property  that  is  contem- 
plated." 

Though  the  court  is  here  construing  the  constitution  of  its  own 
state,  and  is  therefore  entitled  to  our  consideration  on  that  ground, 
as  well  as  the  court's  character  and  standing  for  learning  and 
i^lity,  we  find  ourselves  in  the  performance  of  the  duty  of  review- 
ing this  case,  compelled  to  differ  iFrom  that  court  in  the  nature  and 
extent  of  the  constitutional  limitation  of  this  contract,  as  made  by 
the  legislature  of  the  same  state ;  for  this  constitution  necessarily 
becomes  part  of  the  contract  which  is  said  to  be  impaired  by  sub- 
sequent legislation.  The  first  observation  we  have  made  is  that 
the  constitution  does  not  say  "property  used  for  schools,"  as  the 
opinion  of  the  court  implies.  Neither  the  important  word  "use" 
or  "schools"  is  found  in  the  third  section  of  the  instrument  on 
that  subject.  If  the  language  were  that  the  legislature  might 
*' exempt  property  for  the  use  of  schools"  we  should  readily  agree 
with  that  court.  Indeed,  that  would  be  the  appropriate  language 
to  convey  the  idea  on  which  the  court  rests  its  decision.  The 
makers  of  the  constitution,  however,  used  other  language  because 
they  had  another  meaning,  and  did  not  use  that  because  they  did 
not  mean  that.  They  said  that  the  legislature  might  exempt  from 
taxation  "such  property  as  they  might  deem  necessary,"  not  for 
the  use  of  schools  but  "for  school  purposes."  The  distinction  is, 
we  think,  very  broad  between  the  property  contributing  to  the 
purpose  of  a  school  made  to  aid  in  the  education  of  persons  in  that 
school,  and  that  which  is  directly  or  immediately  subjected  to  use 
in  the  school.  The  purposes  of  the  school  and  the  school  itself  are 
not  identical.  The  purpose  of  a  college  or  university  is  to  give 
youth  an  education.  The  money  which  comes  from  the  sale  or 
rent  of  land  dedicated  to  that  object  aids  this  purpose.  Land  so 
held  and  leased  is  held  for  school  purposes  in  the  fullest  and  clear- 
est sense.     A  devise  of  a  hundred  acres  of  land  "to  the  president 
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of  the  university  for  the  purpose  of  the  school,"  would  be  not  only 
a  valid  conveyance,  but  if  the  president  failed  to  do  so  a  court  of 
chancery  would  compel  him  to  execute  the  trust ;  but  if  he  leased 
it  all  for  fair  rent  and  paid  the  proceeds  into  the  treasury  of  the 
corporation  to  aid  in  the  support  of  the  school,  he  would  be  sup- 
ported as  executing  the  trust.  When  the  constitution,  in  1870, 
came  to  be  reconstructed,  its  framers  had  learned  something  about 
exemption  from  taxation,  as  we  shall  see  by  placing  the  revision  in 
that  constitution  alongside  that  of  1848  on  the  same  subject,  as 
follows :  1848 — "  The  property  of  the  state  and  counties,  both  real 
and  personal,  and  such  other  property  as  the  General  Assembly  may 
deem  necessary  for  school,  religious  and  charitable  purposes  may 
be  exempt  from  taxation."  1870 — "The  property  of  the  state, 
counties  and  other  municipal  corporations,  both  real  and  personal, 
and  such  other  property  as  may  be  used  exclusively  for  agricultural 
and  horticultural  societies,  for  school,  religious,  cemetery  and 
charitable  purposes,  may  be  exempted  from  taxation.  But  such 
exemption  shall  be  only  by  general  law."  Here  it  is  only  such 
property  as  may  be  exclusively  used  for  school  purposes  that  may 
be  exempt,  and  this  only  by  a  general  law.  The  general  law 
passed  in  1872,  to  give  effect  to  this  change  in  the  constitution, 
exempted  only  "  the  real  estate  on  which  the  institutions  of  learning 
are  located,  not  leased  by  such  institutions  or  otherwise  used  with 
a  view  to  profit."  This  is  what  the  Supreme  Court  say  was  meant 
by  the  constitution  of  1848,  but  if  it  was  it  took  a  deal  of  change 
in  the  language  when  the  framers  of  the  new  constitution  and  of 
the  new  tax  law  came  to  express  the  same  idea.  We  cannot  come 
to  the  conclusion  that  they  intended  to  mean  the  same,  but  that  the 
later  law  was  designed  to  limit  the  more  enlarged  power  of  the 
earlier  one.  If  our  construction  of  the  constitution  of  1848  is 
sound,  the  judgment  of  the  Supreme  Court  must  be  reversed,  for 
the  stipulation  of  &cts  on  which  the  ca^e  was  tried  says,  that  "it  is 
admitted  that  all  the  lots  and  lands  mentioned  and  described  in  the 
objections  filed  in  said  proceeding  for  judgment,  whereon  said  taxes 
are  levied,  excepting  improvements  in  the  same,  are  leased  by  said 
university  to  different  parties  for  different  parties  for  a  longer  or 
shorter  period,  and  that  all  said  lots  and  lands  are  held  for  sale  or 
lease  for  the  use  and  support  of  said  institution,  and  the  objects 
contemplated  by  said  charter."  We  are  of  opinion  that  such  use 
and  such  holding  bring  them  within  the  class  of  property  which 
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by  the  constitution  of  1848,  the  legislature  could,  if  it  deemed 
proper,  exempt  from  taxation,  and  that  the  legislature  did  so 
exempt  it.  The  judgment  of  the  Supreme  Court  of  the  state  is 
reversed,  and  the  case  remanded  to  that  court  for  further  proceed- 
ings not  inconsistent  with  this  opinion. 

Mr.  Justice  Strong  did  not  sit  in  this  case. 


The  importance  of  the  principal  case 
in  its  bearing^  upon  the  property  inter- 
ests of  educational,  charitable  and  re- 
ligions corporations  in  the  state  of 
Illinois,  can  hardly  be  over-estimated  ; 
but  while  the  friends  of  higher  educa- 
tion and  of  the  institution  of  learning 
whose  interests  are  involved  in  this 
oase,  can  not  but  rejoice  at  the  con- 
clusion arrived  at  by  the  learned  court, 
it  will  not,  it  is  hoped,  be  regarded  as 
presumptions  to  examine  some  of  the 
cases  heretofore  decided,  and  state  some 
of  the  principles  therein  laid  down,  bear- 
ing upon  the  general  topic  of  exemp- 
tions from  taxation,  with  a  view  to  ex- 
amining the  grounds  of  this  decision. 

It  is  settled  that  charters  of  incorpo- 
ration, except  in  the  case  of  municipal 
corporations,  constitute  contracts  be- 
tween the  state  and  the  corporators, 
the  obligation  of  which  may  not  be 
impaired  by  legislative  action  alone,  un- 
less the  right  so  to  do  is  reserved  by  the 
state,  either  in  the  charter  or  by  stat- 
utory or  constitutional  provision.  Dart- 
moutk  College  v.  Woodvoard,  4  Wheat. 
518 ;  Planter^  Bank  v.  Sharp,  6  How. 
301 ;  Trustees  of  Vincennes  University  v. 
B^iana,  14  Id.  268  ;  Scotland  Co,  v.  3/., 
/.  ^  N.  Railway  Co,,  65  Mo.  123; 
Cooley*s  Const.  Lim.  126,  279,  and  cases 
there  cited ;  Burroughs  on  Taxation 
109. 

It  is  also  settled  upon  the  authority 
of  the  decisions  of  the  Supreme  Court 
of  the  United  States,  that  a  state  may 
hy  contract  to  that  effect,  founded  upon 
ia  consideration,  exempt  the  property  of 
an  individaal  or  corporation  from  taxa- 
tion for  any  specified  period,  or  even 


permanently,  and  also,  as  it  seems,  that 
where  a  charter  containing  an  exemp- 
tion from  taxes  or  an  agreement  that 
the  taxes  shall  be  to  a  specified  amount 
only,  is  accepted  by  the  corporators,  the 
exemption  is  presumed  to  be  upon  sufiS- 
cient  consideration,  and  consequently 
binding  upon  the  state.  Cooley*s  Const. 
Lim.  12,  280  ;  Cooley  on  Taxation  53  ; 
Blackwell  on  Tax  Titles  407  ;  Gordon 
V.  Appeal  Tax  Court,  3  How.  133  ;  New 
Jersey  y.  Wilson,  7  Cranch  164;  Piqua 
Branch  Bank  r,  Knoop,  16  How.  369 ; 
Ohio  Life  Ins,  Co,  v.  Deholt,  16  Id.  432  ; 
Dodge  V.  Woolsey,  18  Id.  331  :  Me-  . 
chcmics*  and  Traders'  Bank  v.  Debolt,  1 8 
Id.  381  ;  Mechanics^  and  Traders^  Bank 
V.  Thomas^  Id.  384 ;  Jefferson  Branch 
Bank  v.  Skefly,  I  Black  436;  Erie 
Railroad  Co.  v.  Pennsylr^nia,  21  Wall. 
492 ;  Scotland  Co,  v.  M,  1,  ^  N.  Rail- 
way Co.,  supra.  See,  however,  the  last 
proposition  of  the  above  rule  criticised 
in  Burroughs  on  Taxation  116,  where 
the  subject  of  the  consideration  necessary 
is  fully  considered.  See,  also,  Cooley 
on  Taxation  54 ;  Tucker  v.  Ferguson, 
22  Wall.  527  ;  West  Wis.  Railroad  Co, 
v.  Supervisors,  93  U.  S.  595. 

The  rule  that  a  state  may  by  contract 
preclude  itself  from  the  future  exercise 
of  the  right  of  taxation,  though,  as 
above  stated,  settled  upon  authority, 
has,  however,  met  with  strenuous  oppo- 
sition at  the  hands  of  some  of  the  state 
courts  and  of  the  dissenting  judges  of 
the  Supreme  Court  of  the  United  States. 
See  To/rtfo  Bank  v.  Bond,  1  Ohio  St. 
622  ;  Mechanics^  ^  Traders*  Bank  v. 
Debolt,  Id.  591  ;  Knoop  v.  Piqua  Bank, 
Id.  603 ;   Milan,  ^C,  Plank  Road    Co. 
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T.  Huiled,  3  Id.  578  ;  Piscataqua  BriHge 
T.  N,  H.  Bridge,  7  N.  H.  69 ;  Brewster 
T.  Hough,  10  Id.  143  ;  Backus  v.  Leba- 
non, 11  Id.  24  ;  Thorpe  v.  R,  ^  B.  RaU- 
road  Co  ,  27  Vl.  140  ;  Brainardr.  Col- 
chester, 31  Conn.  410;  Mott  r.  Penna. 
RaUroad  Co.,  30  Penn.  St.  9;  East 
Saginaw  Salt  Manufacturing  Co.  r.  East 
Saginaw,  19  Mich.  259  ;  yVest  Wltcon- 
sin  Railroad  Co,  r.  Supervisors,  35  Wise. 
265  ;  Attorney-General  t.  Chicago,  ^c, 
RaUroad  Co,,  Id.  572  ;  Washington  Uni- 
versitg  v.  Rouse,  8  Wall.  441,  per  Mil- 
ler, J.;  Blackwell  on  Tax  Titles  408  ; 
Borronghs  on  Taxation  109,  et  seq. 
And  were  the  question  now  to  arise 
for  the  first  time,  it  woald  deserve  great 
consideration  whether  upon  principle  it 
ought  not  to  be  settled  otherwise.  See 
the  authorities  last  above  cited.  The 
general  rule  unquestionably  is,  as  stated 
bj  Blackstone  (1  Bl.  Com.  90),  that 
"Acts  of  Parliament  derogatory  to  the 
power  of  subsequent  Parliaments,  bind 
not."  With  reference  to  the  same  sub- 
ject, Judge  CooLBT,  in  his  learned 
work  on  Constitutional  Limitations  (p. 
283),  says :  **  It  would  seem,  there- 
fore, to  be  the  prevailing  opinion,  and 
one  based  upon  sound  reason,  that  the 
state  cannot  barter  away,  or  in  any 
manner  abridge  or  weaken,  any  of 
those  essential  powers  which  are  in- 
herent in  all  governments,  and  the  ex- 
istence of  which  in  full  vigor  is  im- 
portant to  the  well-being  of  organized 
society  ;  and  that  any  contracts  to  that 
end,  being  without  validity,  cannot  be 
enforced  because  of  any  supposed  conflict 
with  the  provision  of  the  national  con- 
stitution now  under  consideration  (with 
reference  to  laws  impairing  the  obliga- 
tion of  contracts).  If  the  tax  cases  are 
to  be  regarded  as  an  exception  to  this 
statement,  the  exception  is,  perhaps,  to 
be  considered  a  nominal  rather  than  a 
real  one,  since  taxation  is  for  the  pur- 
pose of  providing  the  state  a  revenue, 
and  the  state  laws  which  have  been  en- 
forced as  contracts  in  these  cases  have 


been  supposed  to  be  based  upon  consid- 
eration, by  which  the  state  receives  the 
benefit  which  would  have  accrued  from 
an  exercise  of  the  relinquished  power  in 
the  ordinary  mode."  See  also  Cooley's 
Const.  Lim.  125  ;  Cooley  on  Taxation 
52. 

It  is  believed  that  it  is  beyond  the 
power  of  the  legislature  to  alienate  the 
police  power  of  the  state,  even  by  ex- 
press grant,  and  even  though  the  grant 
is  founded  upon  a  consideration.  See 
Thorpe  r,  R.  4r  B,  RaUroad  Company, 
27  Vt.  149,  per  Rbofield,  C.  J.; 
Cooley's  Const.  Lim.  283,  and  cases 
there  cited.  And  also  that  by  the  better 
opinion,  the  legislature  cannot  by  con- 
tract or  grant  preclude  itself  from  the 
future  exercise  of  the  right  of  eminent 
domain.  See  Cooley's  Const.  Lim. 
281,  282,  and  authorities  there  cited. 
If  any  comparisons  were  to  be  instituted 
as  respects  their  relative  importance  to 
the  existence  and  well  being  of  the  gov- 
ernment of  a  state,  between  the  police 
power  or  the  right  of  eminent  domain  on 
the  one  hand,  and  the  right  of  taxation 
on  the  other,  it  would  certainly  not  be 
unfavorable  to  the  latter,  without  the  ex- 
ercise of  which  neither  of  the  former 
powers  could  be  exercised.  And  upon 
principle,  it  is  believed  that  no  distinc- 
tion whatever  can  be  made  between  an 
alienation  of  the  one,  and  an  alienation 
of  the  other,  and  that  both,  unless  in 
terms  authorized  by  the  constitution, 
ought  to  be  held  equally  opposed  to 
public  policy  and  void. 

As  respects  the  argument  above  quoted 
from  Cooley's  Const.  Lim.,  that  in  the 
tax  cases,  the  contracts  are  supposed  to 
be  based  upon  consideration,  &c.,  it  is 
believed  that  this  affords  no  satisfactory 
grounds  for  the  exception.  In  nearly, 
if  not  quite,  all  the  cases  of  exemp- 
tion by  legislative  contract  founded  on 
an  alleged  consideration  (the  cases  of 
exemptions  of  the  property  of  school 
charitable  and  religious  o^porations 
may  be  supported  on  other    grounds, 
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Tis.,  of  public  policj),  such  considera- 
tioa  will,  so  far  as  it  is  available  for 
imrposes  of  revenue^  the  great  object  of 
taxation,  be  found  to  be  illusory,  and 
at  best  merely  nominal,  and  as  the  leg- 
islature roust  be  the  judges  of  the  ade- 
quacy of  the  consideration  offered, 
grounds  of  public  policy  would  seem 
sufficient  to  warrant  the  total  denial  of 
their  right  to  exercise  so  dangerous  a 
power,  unless  authorized,  and  then  only 
to  the  extent  anthoriied  by  the  constitu- 
tion under  which  they  are  elected.  See, 
however,  Scotland  Co.  v.  i/.,  /.  ^  N. 
Railroad  Co.,  65  Mo.  133,  where  it  was 
held  that  the  uxing  power  may  be  ali- 
enated by  contract,  where  there  is  no 
constitutional  provision  inhibiting  it; 
also  cases  cited,  ante. 

Conceding  then,  that  it  is  settled  by 
authority  that  a  state  may  by  contract 
founded  on  a  consideration,  preclude 
itself  from  the  exercise  of  the  right  of 
taxation  upon  property  of  an  individual 
or  corporation,  we  come  to  the  consid* 
eration  of  some  of  the  rules  by  which 
grants  of  exemption  are  to  be  con- 
strued. 

Taxation  being  the  ruiCi  and  exemp- 
tion from  taxation  the  exception,  the 
rule  is  well  settled  that  statutes  creat- 
ing exemptions  from  taxation  should  be- 
strictly  construed,  and  not  be  extended 
beyond  their  terms.  The  intention  to 
exempt  must,  in  order  to  be  effectual, 
be  expressed  in  clear  and  unambiguous 
terms.  Every  presumption  is  against 
the  exemption  :  Burroughs  on  Taxa- 
tion 113,  132;  Cooley  on  Taxation 
54,  146;  Cooley  on  Const.  Lim.  281, 
note ;  514,  note ;  Black  well  on  Tax 
Titles  409.  These  principles  are  il- 
lustrated by  a  large  number  of  cases 
too  numerous  to  be  here  cited,  but  which 
will  be  found  collected  by  the  authors 
above  referred  to.  As  an  example,  the 
rale  may  be  stated  that,  although  the 
power  to  levy  a  special  assessment  can 
ooly  be  justified  as  an  exercise  of  the 
taxing    power :    Cooley  on    Taxation 


147,    148;    PeopU  x.  Mayor,  ^c,  of 
Brooklyn,  4  N.  Y.  419  ;  Slate  v.  Mayor, 
^c,  of  Newark,  85   N.  J.  Law    168  ; 
Motz  v.  DetroU,  18  Mich.  495  ;    Weeik$ 
V.  Milwiukee,  10  Wis.  242  ;  GUucow  v. 
Rmise,  43  Mo.  489  ;  Chambers  v.  SaUer- 
lee,  40  Cal.  497  $  Emery  v.  Gas  Co.,  38 
Id.  346 ;  Reeves  v.  Treamrer  of  Wood 
Co.,  8  Ohio  St.  333 ;  Pray  v.  Northern 
Liberties,  31  Penn.  St.  69  ;  Baltimore  y. 
Cemetery  Co.,  7  Md.  517;  McComb  v. 
Beil,  2  Minn.  295  ;    it  is  well   settled 
that  an  exemption  of  property  from  tax- 
ation in  general  terms,  will  not  be  held 
to  exempt  it  from   special  assessments 
for  local  improvements.     See  matter  of 
Mayor,  rf-c,  of  N.   Y.  U  Johns.  77; 
Buffalo  City  Cemetery  v,  Buffalo,  46  N. 
T.  506  ;  City  of  Patterson  v.  Society,  34 
N.  J.  Law  385  ;  Northern  Liberties  v.  St, 
John's  Church,  13  Penn.  St.  104 ;  Broad- 
way Baptist  Church  v.  McAtie,  8  Bush 
508 ;     Second    Universalitt    Society    T. 
Providence,  6  B.  I.  231  ;  Baltimore  v. 
Cemetery  Co.,  7  Md.  577  ;    Le  Feore  t. 
Detroit,  2  Mich.  586  ;  First  Presbyterian 
Church  V.  Fort  Wayne,  36  Ind.   338 ; 
Canal  Trustees  v.  Chicago,  12  111.  403  ; 
St.  Louis  Public  Schools  v.  St.  Louis,  26 
Mo.  468  ;   La  Fayette  v.  Orphan  Asylum, 
4  La.  Ann.  I  ;  Boston  Seamen's  Friend 
Society  v.  Boston,  116  Mass.  181  ;  Shee^ 
han  V.  Good  Samaritan  Hospitcd,  50  Mo. 
155.     In    Baltimore  v.   Canetery    Co., 
supra,  the  terms  of  the  exemption  were 
from    *<any  tax  or  public  imposition 
whatever^'*  but  this  was  held  not  to  ex- 
empt the  cemetery  from  an  assessment 
for   paving  the  street  in  front  of  the 
premises.      Buffalo    City   Cemetery  v. 
Buffalo,  supra,  is   even   stronger.    In 
that  case  the  exemption  was  in  terms 
from  **all  public  taxes,  rates  and  as- 
sessments," and  yet  this  was  held  not 
to  apply  to  a  municipal  assessment  to 
defray  the  exp>en8es  of  a  local  improve- 
ment,   the    adjective   **  public"   being 
considered  as   applying   to   the  nouns 
<<  rates,"  and  **  assessmenU,"  as  well  as 
to  the  noun  **  taxes."    See  also  Patter' 
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son  V.  Societt/y  supra ;  State  v.  Neicark,  27 
N.  J.  Law  185  ;  Bridgeport  v.  N,  Y.  ^ 
N,  //.  Railroad  Co.,  36  Conn.  255, 
where  the  exemptions  were  also  very 
general  in  their  terms.  See,  however, 
Harvard  College  v,  Boston,  104  Mass. 
470,  where  a  special  assessment  for 
altering  a  street,  was  considered  a  civil 
imposition  within  the  meaning  of  an  ex- 
emption of  college  prop>erty  from  *'  all 
civil  impositions,  taxes  and  rates." 

Applying  the  rule  that  statutes  creat- 
ing exemptions  are  to  be  construed 
strictly,  to  the  case  of  educational,  char- 
itable and  religious  corporations  em- 
ploying some  portion  of  their  means  in 
the  purchase  of  property  not  required 
nor  directly  used  for  the  purposes  for 
which  their  corporate  privileges  were 
conferred,  though  capable  of  being  made 
useful  and  profitable  as  an  aid  in  their 
corporate  purposes,  the  general  inclina- 
tion of  the  courts  seems  to  be  to  hold,  as 
was  held  by  the  Supreme  Court  of  Illi- 
nois in  the  principal  case  (though,  as  it 
seems,  upon  an  inaccurate  view  of  the 
language  of  the  state  constitution),  that 
an  exemption  of  property  used  or  occu- 
pied for  such  purposes  would  not  ex- 
empt from  taxation  property  held  by 
the  corporations  for  mere  purposes  of 
profit,  but  not  used  directly  for  the  pur- 
poses for  which  they  were  incorporated. 
See  the  cases  cited  by  the  Supreme 
Court  of  Illinois,  when  the  principal 
case  was  before  them,  in  80  111.  336; 
Cooley  on  Taxation  150,  151  ;  Pro- 
prietors V.  Lowell,  1  Met.  538  ;  where  an 
exemption  of  **all  houses  of  religious 
worship,  and  the  pews  and  furniture 
within  the  same,'*  was  held  to  exempt 
only  that  part  of  a  building  occupied 
for  religious  worship,  and  not  other  por- 
tions leased  for  business  purposes  :  Orr 
V.  Baker,  4  Ind.  86  ;  Washburn  College 
V.  Commissioners,  8  Kan.  844  ;  First  M, 
E.  Church,  v.  Chicago,  26  III.  482; 
Wgman  v.  St,  Louis,  17  Mo.  335; 
Pierce  V,  Cambridge,  2  Cush.  611  ;  Ken- 
drick  V.  Farquar,  8  Ohio  189  ;   Cincin" 


nati  College  v.  The  State,  19  Id.  110; 
Vail  V.  Beach,  10  Kan.  214  ;  Aforri$m 
v.  Larkin,  26  La.  Ann.  699  ;  Methcditt 
Church  V.  Ellis,  38  Ind.  3;  Detroit 
Young  Men's  Society  v.  The  Mayor  of 
Detroit,  3  Mich.  172  ;  State  v.  Hoss^  24 
N.  J.  Law  497  ;  where  under  a  statute 
exempting  the  property  of  *<  all  colleges, 
academies  and  seminaries  of  learning,'' 
the  houses  and  lots  provided  for  the 
residence  of  the  president,  professors 
and  stewards,  as  part  of  their  compen- 
sation for  their  services,  were  held  ex- 
empt ;  but  a  building  owned  by  the  col- 
lege, and  occupied  as  a  grammar  school, 
by  a  person  paying  an  annual  rent  there- 
for, was  held  not  to  be  exempt,  although 
it  aided  the  college  incidentally  in  pre- 
paring students  for  the  college. 

Indeed,  an  exemption  by  statute  in 
general  terms,  of  all  the  property  of  a 
college  or  other  literary  institution, 
seems  generally  to  extend  only  to  pro- 
perty actually  used  by  the  institution  for 
its  legitimate  purposes.  The  same  rule 
seems  to  have  been  applied  whether  the 
exemption  is  in  express  terms,  of  such 
property  only  as  is  used  for  literary  pur- 
poses, or  whether  the  terms  used  are 
general ;  and  it  seems,  that  the  use 
in  order  to  come  within  the  terms  of 
the  exemption,  must  in  cither  case 
be  directly  in  aid  of  the  purposes  for  • 
which  the  corporations  were  created. 
Burroughs  on  Taxation  134  ;  State  t. 
Boss,  24  N.  J.  Law  497  ;  State  v.  Eliza- 
beth, Id.  103;  Proprietors  X,  Lowell,  1 
Met.  538  ;  Orr  v.  Baker,  4  Ind.  86, 
See  also,  the  cases  cited  next  above. 

No  question  was  made  in  the  princi- 
pal ease,  either  in  the  Supreme  Court  of 
Illinois,  or  in  the  Supreme  Court  of  the 
United  States,  but  that  the  words  of 
the  Amendatory  Act  of  1855,  are  suffi- 
ciently broad  to  exempt  the  property  in 
question,  but  the  question  was,  whether 
the  constitution  of  1848  authorixed  the 
passage  of  such  an  exemption  law.  In 
the  principal  case  the  principle  that  ex- 
emptions are  exceptional,  and  therefbn 
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to  be  coDstrued  strictly,  was  by  the 
Sapreme  Court  of  Illinois  applied  to 
section  3  of  article  9,  of  the  state 
constitution  of  1848,  quoted  in  the  opin- 
ion. The  Supreme  Court  of  Illinois 
appear  also,  in  the  printed  report  of  the 
case,  80  III.  334,  335,  to  have  put  their 
construction  upon  a  misquotation  of  the 
section  in  question,  which  is  quoted  thus  : 
'*  The  property  of  the  state  and  counties, 
both  real  and  personal,  and  such  other 
property  as  the  Greneral  Assembly  may 
deem  necessary  for  schools^  religious 
and  charitable  purposes,  may  be  ex- 
empted from  taxation."  Again,  on 
page  335  they  say:  "It  [the  General 
Assembly]  is  clearly  restricted,  in  the 
exercise  of  this  discretion,  to  property 
for  schoohy  and  for  religious  and  chari- 
table purposes."  It  is  but  just  to  state, 
however,  that  this  error  does  not  appear 
to  have  influenced  their  decision,  for  on 
page  336  they  say  :  "  Houses,  furni- 
ture, grounds,  &c.,  to  be  actually  used 
for  educational  purposes,  may  be  said  to 
be  for  school  purposes,  &c." 

No  authority  was  cited  by  the  Supreme 
Court  of  Illinois,  for  the  proposition, 
assumed  by  the  court,  that  the  rule  of 
strict  construction  applicable  to  statutes 
in  fact  creating  exemptions,  is  applica- 
ble to  a  constitutional  provision,  not 
^creating  an  exemption,  but  authorizing 
the  exercise  of  a  discretion  by  the  legisla- 
ture (within  certain  specified  limits), 
as  to  exemptions  to  be  created  by  the 
legislature;  and  no  reason  is  per- 
ceived why,  in  construing  the  con- 
stitutional provision  in  question,  the 
ordinary  rules  of  construction  should 
not  be  applicable,  and  the  meaning  of 
the  provision  in  question  bo  determined 
by  the  fair  and  natural  import  of  the 
terms,  and  in  view  of  the  subject-mat- 
ter of  the  provision.  From  this  view  of 
the  case,  the  distinction  taken  between 
the  terms  **  for  the  use  of  schools"  and 
<*for  school  purposes"  will  doubtless 
commend  itself  to  the  minds  of  most 
persons.  Still  it  is  not  so  obvious,  but 
that  differences  of  opinion  might  well 
Vol.  XXVII.— 48 


exist  upon  the  question,  especially  in 
view  of  the  authorities  already  cited. 
But  there  is  another  view  of  tlie  case 
from  which  the  decision  of  the  Supreme 
Court  of  the  United  States  seems,  to  the 
writer  at  least,  more  satisfactory,  and 
that  is,  not  as  stated  by  the  Supreme 
Court  of  Illinois,  that,  while  a  discre- 
tion is  conferred  on  the  General  Assem- 
bly whether  to  exempt  or  not,  and  if  it 
shall  determine  to  exempt,  the  amount 
of  the  exemption,  it  is  restricted  in  the 
exercise  of  this  discretion  to  property 
for  schools,  and  for  religious  and  chari- 
table purposes,  using  those  terms  in  the 
narrow  sense  above  stated  ;  but  that  the 
intention  of  the  provision  clearly  was 
to  confer  upon  the  legislature  a  broader 
discretion,  not  only  as  to  whether  to 
exempt  or  not,  and,  if  they  should  de- 
termine to  exempt,  the  amount  of  the 
exemption,  but  also  if  they  should  deter- 
mine upon  making  some  exemption,  a 
discretion  to  determine  for  themselves 
whether  any  proposed  exemption  is 
necessary  (using  that  term  not  in  its 
strict,  narrow  sense,  but  more  nearly  in 
the  sense  in  which  it  is  used  in  the  law 
with  reference  to  the  power  of  infants 
to  contract  for  necessaries),  proper 
or  appropriate  for  school  purposes,  or 
the  ends  to  be  accomplished  by  schools, 
which  involves  the  determination  not 
only  of  the  degree  of  fitness  for  the  pur- 
pose, but  also  to  some  extent  whether  or 
not  the  purpose  is  a  school  purpose  ;  and, 
if  in  the  exercise  of  their  discretion 
they  determine  that  the  exemption  in 
question  is  necessary  or  appropriate  and 
proper  for  the  advancement  of  the  ob- 
ject aimed  at,  the  aid  of  the  schools, 
their  decision,  unless  clearly  evasive 
and  colorable,  is  conclusive,  and  can- 
not be  reviewed  by  the  courts.  See 
Northwestn-n  Universitt)  v.  The  People^ 
86  111.  141,  142,  dissenting  opinion  of 
Sheldon  and  Dickey,  JJ. 

Whether  or  not  it  was  wise  to  give 
the  legislature  so  broad  a  discretion,  is 
not  in  issue,  but  the  question  is.  Did 
the  constitution  of  1848  confer  such  a 
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discretion  ?  and   it  seems  that  it  did.  it  also  been  based  on  the  apparent  ia- 

Upon   the  whole  then,  the  decision  of  tention  to  grant  a  broader  discretion  lo 

the  principal  case  appears  to  be  correct,  be  exercised  by  the  legislature,  and  one 

though,  as  it   seems  to  the  writer,   it  not  reriewable  by  the  courts, 
would  hare  been  more  satisfactory,  had  Mabbhall  D.  EwxUi. 


Supreme  Court  of  Indiana. 
THE  PENNSYLVANIA  RAILROAD  COMPANY  v,  SINCLAIR,  Adm. 

In  an  action  by  the  administrator  of  a  decedent,  against  a  railroad  company,  to 
recover  for  the  alleged  negligent  killing  of  said  decedent,  by  the  senrants  of  the 
defendant,  while  running  a  locomotive  and  train  of  cars  across  a  public  streel 
in  a  populous  part  of  the  city,  the  complaint  alleged,  that,  when  the  dece- 
dent was  run  over  and  killed,  the  defendant  was  running  such  locomotive  and 
train  <*at  a  recklessly  and  grossly  negligent  and  dangerous  rate  of  speed,  to  wit, 
at  the  rate  of  forty  miles  per  hour,'*  in  violation  of  an  ordinance  of  such  city, 
limiting  the  rate  of  speed  to  six  miles  per  hour.  Helct,  it  being  admitted  that  the 
decedent  was  guilty  of  contributory  negligence  in  stepping  upon  the  track  in  front 
of  the  engine,  that  evidence  that  the  defendant  had  wilfully  committed  the  injury 
is  not  admissible  under  the  complaint. 

Where  an  intent,  either  actual  or  constructive,  to  commit  an  injury  exists  at  die 
time  of  its  commission,  such  injury  ceases  to  be  a  merely  negligent  act,  and 
becomes  one  of  violence  or  aggression. 

Contributory  negligence  is  a  complete  defence  to  an  action  for  damages  for  a 
merely  negligent  injury.  It  is  only  when  the  injury  sued  for  is  alleged,  in  terms 
or  substance,  to  have  been  wilfully  committed,  that  contributory  negligence  ceaaes 
to  be  a  defence. 

This  was  an  action  by  Thomas  Sinclair,  administrator  of  John 
Sinclair,  against  the  Pennsylvania  Company,  for  damages  for  kill- . 
ing  the  said  John  Sinclair.  *^ 

The  complaint  was  in  two  paragraphs. 

The  first  stated,  in  substance,  that,  on  October  29th  1873,  the 
defendant  was  running  a  train  of  cars  over  the  track  of  the  Pitt»> 
burgh.  Fort  Wayne  and  Chicago  Railway  Company,  where  said 
track  crosses  Fairfield  avenue,  a  public  street  in  the  city  of  Fort 
Wayne ;  that  said  street  was  in  a  populous  part  of  said  city,  and 
was  used  by  persons  on  foot  and  otherwise ;  that,  on  that  day, 
while  the  said  John  Sinclair  was  passing  along  and  upon  said 
street  and  over  said  track,  with  due  caution  on  his  part,  the  defend- 
ant, by  its  servants  and  agents,  so  carelessly  ran  and  operated  said 
locomotive  and  train  of  cars,  that  the  same  were  run  upon  and  over 
the  said  John  Sinclair,  thereby  causing  his  death. 

The  second  paragraph  set  out  again  the  same  facts  substantially, 
but  averred  that  the  defendant  was  running  said  locomotive  and 
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train  of  cars  ^^  at  a  recklessly  and  grossly  negligent  and  dangerous 
rate  of  speed,  to  wit,  at  the  rate  of  forty  miles  an  hour,"  whep  the 
said  John  Sinclair  was  run  over  and  killed ;  that,  by  an  ordinance 
of  said  city,  no  train  of  cars  was  allowed  to  be  run  through  that 
city  at  a  greater  rate  of  speed  than  six  milee  an  hour ;  that,  bj 
the  same  ordinance,  it  was  provided  that  a  watchman  should  be 
kept  at  the  said  crossing  of  said  railway  and  said  avenue,  to  pro- 
tect persons  passing  along  said  avenue  and  over  said  railway  track 
firom  danger  that  might  result  from  passing  trains ;  that  the  de- 
fendant had  notice  of  the  passage  of  said  ordinance,  but  had  failed 
to  comply  with  the  same. 

A  demurrer  to  each  paragraph  of  the  complaint  was  overruled, 
and  the  defendant  answered  in  general  denial. 

The  jury  returned  a  verdict  in  &vor  of  the  plaintiff,  assessing 
his  damages  at  one  thousand  dollars,  and  judgment  followed  upon 
the  verdict.         ^ 

cTl  Brackenridge^  A.  Zollars  and  F.  T.  Zollars^  for  appellant. 

jB.  S.  Robertson  and  L,  M.  Nindcj  for  appellee. 

The  opinion  of  the  court  was  delivered  by 

NiBLAOE,  J. — ^No  question  is  made  in  the  argument  here  as  to 
the  sufficiency  of  the  complaint.  We,  therefore,  assutne  that  the 
demurrer  to  it  was  correctly  overruled. 

All  the  questions  which  we  are  required  to  consider  are  such 
^  have  arisen  out  of  the  causes  assigned  for  a  new  trial  by  the 
'  defendant  after  the  verdict,  and  relate  principally  and  almost  exclu- 
sively to  the  sufficiency  of  the  evidence  to  sustain  the  verdict.  *  *  * 
(The  learned  judge  here  reviewed  the  evidence.) 

We  think  the  evident  inference  from  the  evidence  is,  that  the 
decedent  did  not  exercise  due  care  in  attempting  to  cross  the  rail- 
way track,  as  he  did  when  he  went  upon  it,  and  that  he  therefore 
negligently  contributed  to  the  injury  which  resulted  in  his  death. 
It  is  not  insisted  by  the  appellee,  that  the  evidence  justifies  us  in 
concluding  that  the  decedent  was  without  fault  on  his  part.  The 
Terre  HauUy  ^c,  Railroad  Co.  v.  Graham,  46  Ind.  239 ;  The  St. 
Louu,  ^c.j  Railway  Co.  v.  Mathias,  50  Ind.  65. 

We  need  not,  for  that  reason,  further  and  more  particularly  refer 
to  the  evidence  tending  to  establish  the  want  of  ordinary  prudence 
and  care  on  the  part  of  the  decedent.    Waiving  all  discussion  as  to 
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whether  or  not  the  decedent  was  guilty  of  contributory  negligence, 
the  appellee  contends,  that  it  was  shown  upon  the  trial  by  at  least 
a  fair  preponderance  of  the  evidence,  that,  when  the  train  struck 
the  decedent,  it  was  running  at  a  rate  of  speed  which,  under  the 
circumstances,  amounted  to  such  gross  negligence  and  to  such  a 
wilful  disregard  of  the  public  safety,  and  even  human  life  itself,  as 
to  authorize  a  recovery  by  the  appellee,  under  the  second  paragraph 
of  the  complaint,  notwithstanding  there  may  have  been  contribu- 
tory negligence  on  the  part 'of  the  deceased. 

Those  portions  of  the  evidence  which  tended  to  show  that,  at  the 
time  of  the  accident,  the  train  was  running  at  a  high  and  dangerous 
rate  of  speed,  and  that  the  decedent  was  struck  with  great  force,  are 
brought  specially  to  our  attention  as  sustaining  that  view  of  the 
evidence,  but  the  conclusion  at  which  we  have  arrived  concerning  the 
nature  of  the  averments  in  the  second  paragraph  of  the  complaint 
renders  it  unnecessary  that  we  shall  review  that  branch  of  the 
evidence. 

There  is  a  manifest  want  of  uniformity  in  the  authorities,  in  their 
attempts  to  define  the  precise  circumstances  under  which  a  plaintiff 
may  recover  for  an  injury,  when  it  is  shown  that  he,  by  his  negli- 
gence, contributed  to  the  injury  for  which  he  sues,  and  it  is  to  be 
regretted  that  this  want  of  uniformity  pervades  some  of  the  cases 
heretofore  decided  by  this  court,  but  we  think  many  of  the  appa- 
rent difi'erences  which  have  arisen  on  thi^  subject  result  more  from 
an  inapt  use  of  words  and  phrases  than  from  any  difference  in  the 
ideas  intended  to  be  expressed.  There  has  been  of  late  a  very  strong 
tendency  of  judicial  opinion,  adverse  to  the  distinction  between  gross 
negligence,  and  ordinary  negligence  in  the  sense  in  which  those  terms 
are  used  in  the  class  of  cases  to  which  we  have  above  referred,  and  with 
that  tendency  the  doctrine  has  been  gaining  ground  in  this,  and  at 
least  some  of  the  other  states,  that  something  more  than  mere  neg- 
ligence, however  gross,  must  be  shown,  to  enable  a  party  to  recover 
for  an  injury,  when  he  has  been  guilty  of  contributory  negligence; 
that,  in  such  a  case,  something  more  aggressive  than  mere  negli- 
gence must  be  alleged  and  proved.  Strictly  speaking,  negligence 
is  a  non-feasance,  not  a  malfeasance.  It  is  an  act  of  omission 
rather  than  commission ♦  In  its  secondary  meaning,  it  may  be  said 
to  include  every  omission  to  perform  a  duty  imposed  by  law  for  the 
avoidance  of  injury  to  a  person  and  property.  Where  an  intention 
to  commit  the  injury  exists,  whether  that  intention  be  actual  or  con- 
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stmctive  only,  the  wrongful  act  ceases  to  be  a  merely  negligent 
injury,  and  becomes  one  of  violence  or  aggression.  Shearman  & 
Redfield's  Negligence,  sect.  2;  Wharton's  Negligence,  sect.  22,  et 
seq. ;  The  Ohio^  jf  (?.,  Railway  Co.  v.  Selby^  47  Ind.  471 ;  Railroad 
Co.  V.  Lochcood,  17  Wall.  357. 

When,  therefore,  the  injury  complained  of  is  a  negligent  one 
merely,  contributory  negligence  is  a  good  defence  to  the  action. 
It  is  only  when  the  injury  sued  for  is  alleged,  either  in  terms  or  in 
substance,  to  have  been  wilfully  or  purposely  committed,  that  con- 
tributory negligence  ceases  to  be  a  defence.  By  contributory  neg- 
ligence in  this  connection,  we,  of  course,  mean  such  negligence  as 
has  materially  or  substantially  contributed  to  bring  about  the  injury 
set  up  in  the  complaint.  As  a  matter  of  evidence,  proof  that  the 
misconduct  of  the  defendant  was  such  as  to  evince  an  utter  disre- 
gard of  consequences,  so  as  to  imply  a  willingness  to  inflict  the 
injury  complained  of,  may  tend  to  establish  wilfulness  on  the  part 
of  the  defendant ;  but,  to  authorize  a  recovery  on  such  evidence, 
there  must  be  suitable  allegations  in  the  complaint  to  which  it  is 
applicable.  The  case  of  The  Cincinnati  and  Martinsville  Rail- 
road Co.  V.  Eaton^  53  Ind.  307,  fully  sustains  the  views  we  have 
enunciated  in  this  opinion. 

Tested  by  the  rules  above  laid  down,  we  have  come  to  the  con- 
clusion that  the  second  paragraph  of  the  complaint  in  this  case  did 
not  do  more  than  charge  a  negligent  killing  of  the  decedent,  and, 
hence,  that  its  allegations  were  not  sufficient  to  justify  a  recovery 
over  proof  of  contributory  negligence  on  the  part  of  the  deceased. 

We  are  aware  that  there  is  a  line  of  decisions  establishing  what  is 
known  as  the  English  doctrine,  to  the  effect  that  the  plaintiff  may 
recover,  notwithstanding  his  own  negligence  exposed  him  to  the  risk 
of  injury,  if  the  defendant,  after  becoming  aware  of  the  plaintiff's 
danger,  could,  by  the  exercise  of  ordinary  care  and  diligence,  have 
avoided  injuring  him :  Radley  v.  Directors  of  L.  ^  N.  W.  Rail- 
way  Co.y  Law  Rep.  1  App.  Cas.  754;  Shearman  &  Redfield's 
Negligence,  sect.  36 ;  Wharton's  Negligence,  sect.  888.  But  we 
do  not  feel  justified  in  disturbing  what  has  been  long  accepted  in 
this  state  as  the  better  doctrine,  after  much  discussion  and  con- 
sideration. 

For  the  error  of  the  court,  in  overruling  the  appellant's  motion 
for  a  new  trial,  the  judgment  must  be  reversed,  and  the  cause 
remanded,  with  instructions  to  grant  a  new  trial  and  for  further 
proceedings. 
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Court  of  Appeals  of  Maryland. 
THIRD  NATIONAL  BANK  OP  BALTIMORE  v.  JOHN  H.  LANGE. 

A  trustee  has  no  ]>ower  to  sell  trust  property  for  his  own  use,  and  one  who  Inijrs 
from  him,  with  actual  or  constructive  notice  of  the  trust,  acquires  no  title. 

A  promissory  note  payable  to  A.  B.,  trustee,  is  not  commercial  paper. 

The  word  trustee  on  the  face  of  the  note  shows  that  it  was  connected  with  a 
trust,  and  was  sufficient  to  put  a  purchaser  upon  inquiry,  and,  it  turning  oat  that 
thb  trustee  was  selling  in  fraud  of  his  trust,  the  purchaser  acquires  no  title. 

A  subsequent  endorser  guarantees  preceding  endorsements,  but  where  the  alleged 
second  endorsement  was  made  before  delivery,  and  the  payee  subsequently  wrote 
his  name  above  that  of  the  alleged  second  endorser,  the  rule  cannot  apply,  even  in 
favor  of  a  subsequent  bona  fide  holder  without  notice,  because  there  was,  in  fact, 
no  previous  endorsement  at  the  time  of  the  alleged  second  endorsement. 

Parol  evidence  is  admissible  to  show  the  character  in  which  the  alleged  second 
endorsers  stood  towards  the  note. 

This  was  an  action  on  a  promissory  note  by  Flynn  &  Emrick 
"to  the  order  of  N.  W.  Watkins,  trustee."  The  names  of  N.  W. 
Watkins,  trustee,  and  J.  Regester  &  Sons  were  endorsed  upon  it. 

This  note  was  given  for  the  purchase  of  property  sold  by  N. 
W.  Watkins,  as  trustee,  under  a  decree  of  the  Circuit  Court  of 
Baltimore  city,  and  was  for  one  of  the  deferred  payments  as  author- 
ized by  that  decree.  At  the  time  of  its  delivery  to  the  trustee  it 
was  endorsed  by  J.  Regester  k  Sons  as  securities  for  the  drawers — 
the  terms  of  sale  requiring  the  deferred  payments  to  be  secured  in 
that  form. 

Subsequently  N.  W.  Watkins  wrote  above  the  names  of  J. 
Regester  &  Sons  the  endorsement,  N.  W.  Watkins,  trustee,  and 
applied  to  the  Union  Banking  Company  to  buy  the  note,  offering 
to  sell  it  for  12  per  cent.  off.  The  Banking  Company  not  being 
willing  to  buy,  its  cashier  offered  to  sell  it  for  Watkins,  and  placed 
it  in  the  hands  of  a  bill  broker ;  it  was  taken  by  him  to  the  Third 
National  Bank,  the  appellant,  and  offered  to  it  for  sale.  The  bank 
bought  it  from  the  broker  at  9  per  cent,  off,  and  the  proceeds  were 
appropriated  by  Watkins. 

Henry  Stockbridge,  for  appellants. — This  note  is  in  regular  com- 
mercial form  and  came  to  the  appellant  in  the  regular  course  of 
business,  from  a  well-known  broker.  Appellant  had  a  right  to  rely 
on  the  last  endorsers  as  a  guarantee  of  the  good  faith  of  preceding 
ones :  1  Daniel  on  Neg.  Inst.,  sects.  769,  790,  791,  814 ;  Good- 
man  v.  Harvey^  4  Ad.  k  E.,  870;  Q-oodman  v.  Simonds^  20 
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Howard  343.  And  see  the  learned  note  on  this  case  in  Redfield 
&  Bigelow's  Leading  Cases  on  Bills  of  Exchange  257.  Bahym- 
pie  V.  Hilenhrandj  62  N.  Y.  Reps.  6 ;  Hamilton  t.  Marks,  16 
Am.  Law  Regf  N.  S.  42 ;  Commissioners^,  ^c.  v.  Clark,  4  Otto 
285 ;  ColUns  v.  GtU>ert,  4  Otto  (753),  757-762 ;  Cecil  Bank  v. 
Meald,  25  Md.  563 ;  MaiUand  v.  Citizens'  Bank,  40  Md.  540. 

AU}ert  Ritchie,  Eichelherger  and  Clendinen,  for  appellees. 

The  opinion  of  the  court  was  delivered  by 

Brent,  J. — Without  intending  to  decide  upon  Ihe  right  of  a 
national  bank  to  purchase  paper  (as  the  question  does  not  neces- 
sarily arise  in  this  case),  we  do  not  think  the  note  in  question  is 
within  the  class  of  paper  known  as  commercial  paper,  although  like 
it  in  general  fornu  The  fact  that  it  is  payable  to  the  order  of 
Watkins,  trustee,  restricts  its  free  circulation,  and  excepts  it  from 
some  of  the  rules  governing  commercial  paper. 

No  doctrine  is  better  settled  than  that  a  trustee  has  no  power  to 
sell  and  dispose  of  trust  property  for  his  own  use  and  at  his  own 
mere  will.  One  who  obtains  it  from  him,  or  through  him,  with 
actual  or  constructive  notice  of  the  trust,  can  acquire  no  title,  and 
it  may  be  recovered  by  suitable  proceedings  for  the  benefit  of  the 
cestui  que  trust  If  there  are  circumstances  connected  with  the 
purchase  which  reasonably  indicate  that  trust  property  is  being 
dealt  with,  they  will  fix  upon  the  purchaser  notice  of  the  trust,  and 
if  he  fails  to  make  inquiry  about  the  title  he  is  getting,  it  is  his  own 
fault,  and  he  must  suffer  the  consequences  of  his  own  neglect. 

The  general  doctrine  is  stated  in  Story's  Eq.  Juris.,  sect.  400, 
where  it  is  said,  "for  whatever  is  sufficient  to  put  a  party  upon 
inquiry  (that  is,  whatever  has  a  reasonable  certaiQty  as  to  time, 
place,  circumstances  and  persons)  is  in  equity  held  to  be  good 
notice  to  bind  him."  A  large  number  of  authorities  is  referred  to 
in  the  note,  and  it  is  unnecessary  to  allude  to  them  more  particu- 
larly. 

In  the  case  of  the  present  note  it  can  not  be  read  understandingly 
without  seeing  upon  its  face  that  it  is  connected  with  a  trust  and  is 
part  of  a  trust  fund.  It  was  the  duty  of  the  bank*  before  pur- 
chasing it,  to  have  made  inquiry  into  the  right  of  the  trustee  to 
dispose  of  it.  But  this  it  wholly  failed  to  do,  and  as  it  turns  out 
he  was  disposing  of  the  note  in  fraud  of  his  trust,  the  bank  must 
suffer  the  consequences  of  the  risk  it  assumed. 
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In  the  case  of  iShaw  v.  Spencer^  100  Mass.  382,  the  ques- 
tion is  considered  whether  the  addition  of  the  word  trustee  to 
the  name  is  alone  sufficient  to  indicate  a  trust  and  put  a  party  upon 
inquiry.  That  was  the  case  of  stock  certificates  which  were  pledged 
by  the  holder  as  collaterals  for  certain  acceptances.  The  certifi- 
cates in  question  were  in  the  name  of  E.  Carter,  trustee.  They 
were  by  him  endorsed.  One  of  the  questions  presented  was 
whether  the  word  trustee  was  sufficient  to  put  the  holders  upon 
inquiry  and  thereby  affect  them  with  notice  of  the  trust. 

The  court  says  on  page  393,  "  The  rules  of  law  are  presumed  to 
be  known  by  all  men,  and  they  must  govern  themselves  accordingly. 
The  law  holds  that  the  insertion  of  the  word  trustee  after  the  name 
of  a  stockholder  does  indicate  and  give  notice  of  a  trust.  No  one 
is  at  liberty  to  disregard  such  notice  and  to  abstain  fr6m  inquiry, 
for  the  reason  that  a  trust  is  frequently  simulated  or  pretended 
when  it  really  does  not  exist.  The  whole  force  of  this  offer  of 
evidence  is  addressed  to  the  question  whether  the  word  trustee 
alone  has  any  significance  and  does  amount  to  notice  of  the  exist- 
ence of  a  trust.  But  this  has  heretofore  been  decided,  and  is  no 
longer  an  open  question  in  this  commonwealth."  And  upon  the 
ground  that  the  pledgees  took  the  certificates  with  this  notice  of 
the  trust,  it  was  held  that  they  could  not  retain  them  against  the 
equitable  owner,  inasmuch  as  Carter,  the  trustee,  had  no  authority 
to  use  or  dispose  of  them  for  any  such  purpose. 

The  argument  that  the  bank  should  not  be  deprived  of  its  action 
against  J.  Regester  &  Sons,  whose  endorsement  it  is  claimed 
guarantees  the  preceding  endorser,  would  be  entitled  to  weight  but 
for  the  facts  of  the  case.  While  the  rule  is  undoubted  that  a  sub- 
sequent endorser  guarantees  preceding  endorsements,  it  cannot 
apply  to  a  case  where  in  fact  there  was  no  previous  endorsement  at 
the  time  of  the  alleged  second  endorsement.  The  obligation  of  J. 
Regester  &  Sons  upon  this  note  were  thoae  of  original  makers, 
Ives  vl  Bosley,  35  Md.  263 ;  Good  v.  Martin  (Supreme  Court  of 
the  United  States)  17  Am.  Law  Rep.  N.  S.  Ill ;  as  is  clearly 
shown  by  the  prooJF  in  the  case.  Their  name  was  placed  upon  the 
note  as  security,  and  they  cannot  be  held  to  a  contract  of  guaranty 
into  which  they  never  entered.  That  parol  evidence  is  admissible 
to  show  the  character  in  which  they  stand  relative  to  this  note  is 
settled  by  the  Supreme  Court  of  the  United  States  in  the  case  of 
(rood  V.  Martiriy  just  referred  to. 
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We  are,  therefore,  very  clearly  of  opinion  that  the  bank  cannot 
hold  Regester  &  Sons  liable  as  guarantors ;  when  the  note  is  paid 
their  liability  ceases. 

We  find  no  error  in  the  decree  of  the  court  below,  and  it  will  be 
afSrmed. 


Court  of  Appeals  of  Kentucky. 
JAMES  L.  HENDERSON  v.  CITY  OF  COVINGTON. 

Municipal  corporations  are  delegates  of  the  sovereign  for  certain  purposes  of 
gOTern mental  character,  and  the  powers  delegated  will  always  be  strictly  construed 
with  reference  to  the  intention  of  the  grant. 

The  municipal  authorities,  therefore,  have  no  power  to  appropriate  the  revenues 
of  a  city  except  to  the  discharge  of  some  duty  imposed  by  law,  or  to  accomplish 
some  object  for  which  the  corporation  was  cveated. 

A  city  cannot  appropriate  money  to  pay  the  expenses  of  persons  to  visit  the 
state  capital  and  procure  legislation  enlarging  its  corporate  powers,  even  though  it 
be  conceded  that  such  additional  powers  would  be  for  the  general  benefit  of  the  city. 

The  City  Council  of  Covington,  desiring  to  procure  legislative 
authority  to  the  city  to  build  a  bridge  over  the  Ohio  river,  and  also 
desiring  some  additional  legislation  by  Congress  in  aid  of  the  pro- 
ject, procured  certain  persons  to  visit  Frankfort,  and  advocate  be- 
fore committees  of  the  General  Assembly  the  passage  of  the  desired 
state  legislation ;  and  others  to  visit  the  Federal  capital  and  pro- 
cared  the  necessary  congressional  action. 

Afterward  the  city  council  passed  a  resolution  appropriating  out 
of  the  revenues  of  the  city  the  sum  of  $186,  to  pay  the  expenses 
incurred  Iby  these  gentlemen  in  going  to  Frankfort  and  Washing- 
ton city. 

The  appellants,  who  are  citizens  and  taxpayers  of  the  city  of 
Covington,  brought  this  suit  to  enjoin  the  city  oflScials  from  paying 
the  money  in  accordance  with  the  resolution  of  the  council.  The 
court  below  sustained  a  demurrer  to  the  petition. 

Stevenson  ^  O'Hara  and  J.  N,  Furber^  for  appellants. 

W,  W.  Cleary^ioT  appellees. 

The  opinion  of  the  court  was  delivered  by 

CoFER,  J. — The  city  council  is  authorized  to  levy  and  collect 

taxes — not,  however,  to  exceed  a  designated  amount  on  each  ?100 

worth  of  taxable  property ;  but  the  charter  does  not,  and  indeed 

could  not,  consistently  enumerate  the  purposes  to  which  the  rev- 

VoL.  XXVll.— 49 
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enues  of  the  cities  shall  or  may  be  appropriated ;  and  whether  the 
appropriation  in  question  here  was  authorized  must  be  determined 
by  an  inquiry  into  the  nature  of  municipal  corporations,  and  the 
objects  for  which  they  are  created. 

They  are  agencies  of  the  sovereign  to  whom  certain  powers  are 
delegated,  because  they  can  be  safely  confided  to  and  can  be  more 
intelligently  and  advantageously  exercised  by  a  local  magistracy 
than  by  the  sovereign  authority  in  the  state ;  but  as  the  powers 
delegated  are  sovereign  powers,  the  instrument  by  which  they  are 
delegated  will  always  be  strictly  construed,  so  that  only  such  as 
were  clearly  intended  will  be  regarded  as  having  been  granted. 

Such  corporations  "  can  exercise  no  powers  but  those  which  are 
conferred  upon  them  by  the  act  by  which  they  are  constituted,  or 
such  as  are  necessary  to  the  exercise  of  their  corporate  powers,  the 
performance  of  their  corporate  duties,  and  the  accomplishment  of 
the  purposes  of  their  association :"  Spaulding  v.  Lowell.,  23  Pick. 
71 ;  and  authorities  cited  in  note  1,  sect.  55,  Dillon  on  Municipal 
Corporations. 

The  construction  of  a  bridge  across  the  Ohio  river  to  connect  the 
city  of  Covington  with  the  neighboring  city  of  Cincinnati,  in  the 
state  of  Ohio,  was  not,  under  the  charter  as  it  then  existed,  a  part 
of  the  duty  of  the  city  council  of  Covington,  nor  was  the  legislation 
sought  by  the  council  necessary  to  enable  it  to  perform  its  corpo- 
rate duties,  or  to  accomplish  the  purposes  for  which  the  corporation 
"^^  was  created.  True,  such  an  enterprise  might  be  of  very  great 
advantage  to  the  city,  by  inviting  population,  enhancing  the  value 
of  real  estate,  and  in  many  other  ways. 

The  same  might  be  said  of  the  establishment  o£^  line  of  ferry 
boats  to  ply  between  Covington  and  Cincinnati,  of  a  line  of 
packets  to  ply  between  Covington  and  New  Orleans,  Louisville,  or 
Pittsburgh,  and  of  a  railroad  connecting  with  any  of  the  large  cities 
on  the  Atlantic  sea-board ;  and  if  the  city  council  might  lawfully 
appropriate  the  revenues  of  the  city  to  procure  legislation  to 
authorize  it  to  build  a  bridge  over  the  Ohio,  because  such  a  bridge 
would  benefit  the  city,  it  might,  upon  the  same  ground,  make 
appropriations  to  secure  legislative  authority  to  accomplish  the 
other  enterprises  to  which  we  have  referred,  and  corporate  expendi- 
tures might  thus  be  increased  indefinitely. 

With  the  question  whether  their  corporate  powers  should  be 
enlarged,  the  corporate  authorities,  afi  such,  had  no  concern.    Their 
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duties  and  powers  were  ascertained  and  fixed  by  the  legislature 
which  created  the  corporation  to  exercise  the  powers  granted,  and 
perform  the  duties  imposed ;  and  the  city  council  have  no  authority 
to  appropriate  any  of  the  revenues  of  the  city,  except  to  enable  it 
to  discharge  some  duty  imposed  by  law,  or  to  accomplish  some 
object  for  which  the  corporation  was  created :  Stetson  v.  Kemper y 
13  Mass.  271. 

The  members  of  the  city  council,  in  their  capacity  of  citizens, 
had  a  right  to  apply  to  the  legislature  to  enlarge  the  powers  of  the 
corporation ;  but  it  would  be  dangerous  in  the  extreme  to  hold  that 
they  might  employ  the  power  already  granted  and  the  money 
belonging  to  the  city  to  obtain  through  persons  sent  by  them  to 
appear  before  the  General  Assembly,  an  increase  of  the  powers  of 
the  corporation.  If  the  authorities  of  cities  and  towns  may,  at 
their  discretion,  use  the  corporate  revenue  to  procure  such  legis- 
lation as  they  may  deem  to  the  interest  of  their  municipalities,  the 
worst  consequences  may  be  apprehended.  Such  a  practice  would 
inevitably  lead  to  abuses;  and  the  history  of  municipal  corporations 
in  this  country  during  the  last  quarter  of  a  century,  gives  ample 
warning  of  the  danger  of  relaxing  the  well-established  rule  that 
municipal  charters  are  to  be  strictly  construed,  and  the  powers  of 
corporate  authorities  confined  to  such  as  are  granted  in  express 
words,  or  are  necessarily  and  fairly  implied,  or  are  essential  to  the 
objects  of  their  creation. 

The  amount  involved  here,  and  the  nature  of  the  additional 
powers  sought  by  the  city  council,  are  suflBcient  to  repel  any  sus- 
picion of  improper  motives  on  the  part  of  its  members,  and  we  are 
glad  of  an  opportunity  to  declare  the  law  of  this  subject  in  a  case 
which,  while  it  will  serve  all  the  purposes  of  a  safe  precedent, 
leaves  unsullied  the  official  and  personal  character  and  integrity 
of  the  functionaries  whose  act,  we  feel  compelled,  by  principle, 
authority,  and  an  obvious  public  policy,  to  declare  illegal. 

We  might  cite  many  adjudications  to  sustain  this  conclusion, 
but  deem  it  unnecessary.  The  principle  we  have  applied  has 
become  elementary  in  this  country  and  in  England,  and  when  cor- 
porations are  being  multiplied,  and  their  powers  enlarged  at  each 
succeeding  session  of  the  General  Assembly,  and  when  corporate 
debta  are  being  created  at  a  rate  exceeding  the  growth  of  the  country 
in  wealth  and  population,  every  enlightened  person,  lay  or  profes- 
sional, must  see  the  absolute  necessity  for  a  firm  adherence  to  the 
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established  canons  for  the  construction  of  the  charters  of  municipal 
as  well  as  of  private  corporations. 

We  are,  therefore,  of  the  opinion  that  the  court  erred  in  sustain- 
ing appellees'  demurrer,  and  the  judgment  is  reversed,  and  cause 
remanded  with  directions  to  overrule  the  demurrer,  and  for  further 
proper  proceedings. 


ABSTRACTS    OF    RECENT    AMERICAN    DECISIONS. 

SUPREME   COURT    OP   THE   UNITED    STATES.^ 

SUPREME   COURT   OP   KANSAS.* 

COURT   OP   APPEALS    OP    MARYLAND.' 

SUPREME  COURT   OP   MICHIGAN.* 

SUPREME    COURT  OP   OHIO.* 
SUPREME  COURT  OP  WISCONSIN.* 

Attachment.     See  Receiver. 

Money  paid  into  court  and  deposited  in  hank  to  the  credit  of  the  cause 
is  not  liable  to  the  process  of  attachment :  Mattingly  v.  Grimes^  48  Md. 

Attorney.    See  Libel 

Admission  of  Attorneys  to  practice  in  the  State  Courts^  Fourteenth 
Amendment, — The  privilege  of  admission  as  an  attorney  in  the  courts  of 
Maryland,  is  limited  to  white  male  citizens  above  the  age  of  twenty-one 
years  :  In  re  Charles  Taylor,  48  Md. 

The  privilege  of  admission  to  the  office  of  an  attorney  is  not  a  right 
or  immunity  belonging  to  the  citizen,  within  the  meaning  of  the  four- 
teenth amendment  of  the  constitution  of  the  United  States,  but  is  gov- 
erned and  regulated  by  the  legislature,  who  may  prescribe  the  qualifica- 
tions required  and  designate  the  class  of  persons  who  may  be  admitted : 
Id. 

Bill  op  Exceptions. 

Trial  by  Judge  without  Jury. — A  bill  of  exceptions  cannot  be  used  to 
bring  up  the  whole  testimony  for  review  when  a  case  has  been  tried  by 
the  court,  any  more  than  when  there  has  been  a  trial  by  jury  :  BitU  v. 
Mogridge,  S.  C.  U.  S.,  Oct.  Term  1878. 

Bills  and  Notes. 
Notice  to  Accommodation  Endorser. — Notice  of  the  non-payment  of 

1  Prepared  expressly  for  the  American  Law  Register,  from  the  original  opinions 
filed  during  October  Term  1878.    The  cases  will  probably  be  reported  in  7  or  8  Otto. 
«  From  Hon.  W.  C.  Webb,  Reporter ;  to  appear  in  21  Kansas  Reports. 

*  From  J.  Shaaf  Stockett,  Esq.,  Reporter ;  to  appear  in  48  Md.  Reports. 

«  From  H.  A.  Chaney,  Esq.,  Reporter ;  to  appear  in  40  Michigan  Reports. 
>  From  E.  L.  DeWitt,  Esq.,  Reporter ;  to  appear  in  34  Ohio  State  Reports. 

*  From  Hon.  O.  M.  Conorer,  Reporter ;  to  appear  in  46  Wisconsin  Reports. 


Digitized  by 


Google 


ABSTRACTS  OF  RECENT  DECISIONS.  389 

a  negotiable  promissory  note  must  be  given  to  an  accommodation 
endorser,  as  well  as  to  any  other  endorser,  or  he  will  be  discharged 
from  all  liability  on  such  note.  Therefore,  where  G-.  executed  a  note  to 
A.,  and  A.  endorsed  the  same  merely  for  the  accommodation  of  G.,  and 
G.  then  received  the  original  and  only  consideration  for  the  note  from 
B.,  who  was  the  first  and  only  holder  of  the  note  for  value,  and  said 
note  was  not  paid  when  it  became  due,  and  no  notice  of  its  dishonor 
was  given  to  A.;  Held,  That  A.  was  discharged  from  all  liability  on  the 
note :  Braley  v.  Buchanan,  21  Kans. 

Renewal — National  Bank — Usury. — Where  a  national  bank  makes 
to  one  of  its  directors  a  loan  of  money,  which  in  amount  and  in  the  rate 
of  interest  is  in  contravention  of  the  National  Banking  Act,  the  borrower 
is  not  estopped  to  defend  against  a  recovery  of  interest :  Bank  of  Cadiz 
V.  SlemmonSy  34  Ohio  St. 

If  a  payee  take  from  the  maker  a  promissory  note,  and  at  the  same 
time  surrender  the  maker's  note  of  an  earlier  date  given  for  a  loan  of 
money,  the  facts,  and  not  merely  what  the  payee  called  or  considered 
the  transaction,  will  determine  whether  it  was  a  renewal  or  payment  of 
the  original  loan  :  Id. 

In  rendering  judgment  on  a  promissory  note  given  to  a  national  bank 
in  renewal,  into  which  note  illegal  interest  on  the  original  note  was  in- 
corporated, the  whole  interest  on  both  notes  will  be  disallowed  :  Id. 

Payments  made  generally  on  a  promissory  note  to  a  national  bank, 
"which  note  embraces  illegal  interest,  will  be  applied  in  satisfaction  of 
the  principal :   Id. 

Broker. 

Commissions  from  both  sides. — The  same  agent  was  retained  by  dif- 
ferent persons  on  commission  to  negotiate  sales  or  exchanges  of  their 
property,  and  he  brought  about  an  exchange  between  two  of  them, 
neither  knowing  that  he  was  acting  for  the  other.  Held,  contrary  to 
public  policy  to  allow  him  a  right  of  action  against  both  to  recover  his 
commissions,  even  though  he  had  acted  in  good  faith  :  Scribner  v.  Col- 
lar, 40  Mich. 

Chattel  Mortgage.     See  Insurance. 

When  void  for  uncertainty. — A  mortgage  upon  a  stated  quantity  of 
mixed  logs  in  the  drive  is  void  for  uncertainty  as  against  third  parties- 
who  have  acquired  rights,  if  it  does  not  furnish  the  data  for  separating 
the  mortgaged  logs  from  the  mass  :  Richardson  v.  Alpena  Lumber  Co., 
40  Mich. 

Conflict  of  Laws.     See  Slander. 

Constitutional  Law. 

Obligation  of  Contracts — Divorce. — The  provision  of  the  constitution 
prohibiting  states  from  passing  laws  impairing  the  obligation  of  contracts 
has  never  been  understood  to  embrace  other  contracts  than  those  which 
respect  property  or  some  object  of  value,  and  confer  rights  which  may 
be  asserted  in  a  court  of  justice.  It  never  has  been  understood  to  re- 
strict the  general  right  of  the  legislature  to  legislate  upon  the  subject 
of  divorces.     Those  acts  enable  some  tribunal  not  to  impair  a  marriage 
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contract,  but  to  liberate  one  of  the  parties  because  it  has  been  broken 
by  the  other  :  Bunt  v.  Hunt,  S.  C.  U.  S.,  Oct  Term  1878 

Ex  Post  Facto  Law. — An  ex  post  facto  law  is  one  which  imposes  a 
punishment  for  an  act  which  was  not  punishable  at  the  time  it  was  com- 
mitted, or  which  imposes  additional  punishment  to  that  then  prescribed  : 
Burgess  v.  Salmon  et  al,  S.  C.  U.  S.,  Oct.  Term  1878. 

The  ex  post  facto  effect  of  a  law  cannot  be  evaded  by  giving  a  civil 
form  to  that  which  is  essentially  criminal :  Id. 

Contract. 

Substitution  of  Legal  for  lUegal  form  of  Indebtedness. — Where  the 
city  of  Little  Rock  received  and  expended  money  for  legitimate  pur- 
poses, and  issued  therefor  notes  in  the  form  of  bank  bills,  a  form  of  in- 
debtedness prohibited  by  the  statutes  of  the  state,  but  afterwards  can- 
celled these  bank  notes  and  delivered  in  lieu  thereof  obligations  in  the 
form  of  bonds,  to  which  there  was  no  legal  objection :  Held,  that  this 
new  form  of  obligation  was  valid  and  collectable :  City  of  Little  Rock 
V.  Merchants'  National  Bank,  S.  C.  U.  S.,  Oct.  Term  1878. 

Where  the  consideration  of  a  contract  declared  void  by  statute  is 
morally  good,  a  repeal  of  the  statute  will  validate  the  contract :  Id. 

CoPYEiaHT.     See  Execution. 

County. 

Expenditure  of  County  Funds  for  purposes  outside  of  authority  of  the 
Commissioners — Injunction. — Where  a  board  of  county  commissioners 
have  executed  on  behalf  of  a  county  a  contract  for  the  erection  of 
permanent  county  buildings,  which  is  void  for  want  of  power  on  the 
part  of  the  commissioners,  as  officers  of  the  county,  to  make,  and  are 
carrying  out  the  terms  of  the  contract  at  the  cost  of  the  county,  and 
using  the  general  revenue  fund  to  pay  for  the  work  done  thereunder. 
Held,  that  they  may  be  restrained  by  injunction  from  erecting  said 
building,  and  from  drawing  any  warrants  on  the  county  treasurer  there- 
for :  State  ex  rel.  Reed  v.  Board  of  County  Commissioners  of  Marion 
County,  21  Kansas. 

Criminal  Law. 

Defective  Indictment — Offence  created  by  Statute — Effect  of  a  Trial 
under  a  defective  Indictment. — An  indictment,  under  sect.  163  of  art. 
30  of  the  code,  charging  a  party  with  receiving,  well  knowing  them  to 
be  stolen,  "  four  pieces  of  printed  paper  commonly  called  United  States 
5-20  bonds  of  the  issue  of  the  year  1865,  each  of  the  value  of  $1000  cur- 
rent money,"  is  fatally  defective  in  that  it  does  not  charge  in  distinct 
and  positive  terms  that  the  *'  four  pieces  of  printed  paper"  were  bonds 
or  certificates  of  indebtedness  issued  or  '*  granted  by  or  under  the 
authority  of  the  United  States:"  Kearney  v.  The  State,  48  Md. 

The  want  of  a  direct  allegation  in  an  indictment  of  anything  material 
in  the  description  of  the  substance,  nature  or  manner  of  the  crime  can- 
not be  supplied  by  intendment.  It  is  an  essential  requisite  in  every 
indictment  that  it  should  allege  all  matters  material  to  constitute  the 
particular  crime  charged,  with  such  positiveness  and  distinctness,  aa  not 
to  need  the  aid  of  intendment  or  implication  :  Id. 
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Id  an  indictment  for  an  offence  created  by  statute,  it  is  sufficient  to 
describe  the  offence  in  the  words  of  the  statute,  and  where  the  words 
of  the  statute  are  descriptive  of  the  offence,  the  indictment  should  fol- 
low (in  substance  at  least)  the  language  of  the  statute,  and  expressly 
charge  the  described  offence  on  the  defendant,  or  it  will  be  defective. 
It  is  necessary  that  the  defendant  should  be  brought  within  all  the 
material  words  of  the  statute,  and  nothing  can  be  taken  by  intendment : 
Id, 

A  party  not  having  been  tried  on  a  valid  indictment  has  not  been  put 
in  jeopardy,  and  may  on  being  discharged  be  re-arrested,  re-indicted  and 
tried  again  :  Id. 

Evidence — Impeaching  Character  of  Witness — Where  a  convict,  who 
has  been  in  the  penitentiary  two  years,  is  taken  therefrom  to  testify  as 
a  witness,  and  does  so  testify,  it  is  competent  for  the  adverse  party  to 
prove  that  his  reputation  for  truth  and  veracity  was  bad,  at  the  time  of 
and  previous  to  his  conviction,  at  the  place  where  he  then  resided : 
Hamilton  v.  The  State,  34  Ohio  St. 

On  the  trial  of  a  criminal  case,  it  is  error  to  permit  the  state  to  prove 
by  cross-examination  of  a  witness  called  by  the  defendant,  that  the  ac- 
cused stands  indicted  for  other  offences  :  Id. 

Married  Woman — Coercion. — The  presumption  that  a  married  woman 
who  commits  a  criminal  act  in  the  presence  of  her  husband  acts  under 
his  coercion,  is  only  prima  facie  ;  and  when  it  is  shown  that  she  acted 
voluntarily,  and  not  by  coercion,  she  is  liable  to  a  prosecution  :  Taller 
V.  The  State,  34  Ohio  St. 

Damages.    See  Libel. 

Debtor  and  Creditor.     See  Execution. 

Divorce.     See  Constitutional  Law. 

Easement. 

Appropriation  by  City  for  vse  of  Street. — A  municipal  corporation  is 
authorized  to  appropriate  an  easement  in  land  abutting  on  a  street,  for 
the  purpose  of  making  a  sloping  fill  in  order  to  afford  lateral  support  to 
the  street :  Dodson  v.  The  City  of  Cincinnati,  34  Ohio  St. 

Such  appropriation  does  not  divest  the  owner  of  his  dominion  over 
the  property  subject  to  the  easement.  He  may  still  use  it  for  all  pur- 
poses not  inconsistent  with  the  special  purpose  of  furnishing  the  neces- 
sary support  to  the  street :  Id. 

Where  such  an  easement  has  been  appropriated,  the  landowner  is 
entitled  to  be  compensated  for  all  the  rights  of  which  he  has  been  de- 
prived ;  but  where  he  still  retains  substantial  rights  in  the  property,  he 
is  not  entitled  to  be  allowed  the  value  of  the  land  in  fee  simple  :  Id. 

Equity. 

Enjoining  Proceedings  in  Equity. — One  suit  in  equity  will  not  lie  to 
enjoin  the  execution  of  process  issued  in  another  such  suit,  whether  the 
second  suit  be  brought  in  the  same  or  another  court,  by  a  party  or  by  a 
stranger  to  the  first :  Endter  v.  Lennon,  46  Wis. 
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Errors  and  Appeals.     See  Mandamus. 

When  Judgment  not  reversed. — Where  a  cause  has  been  tried  upon 
the  merits,  and  submitted  to  the  jury  upon  evidence,  received  without 
objection,  tending  to  show  a  cause  of  action  in  plaintiff's  favor,  and 
under  instructions  to  which  no  exception  was  taken,  a  judgment  for  the 
plaintiff  on  a  general  verdict  in  his  favor  will  not  be  reversed  on  the 
ground  that  the  complaint  omits  some  averment  essential  to  the  cause 
of  action  :    Vassau  v.  Thompson^  46  Wis. 

Ryan,  C.  J.,  and  Lyon,  J.,  dissent  from  the  judgment,  holding  that 
the  complaint,  which  was  insufficient,  might  have  been  amended  from 
the  evidence,  and  under  the  charge,  in  either  of  two  different  ways  so  as 
to  state  two  different  causes  of  action  ;  and  that  in  such  a  case  judg- 
ment for  plaintiff  on  a  general  verdict  should  not  be  upheld  :  Id. 

Evidence.     See  Insanity ;  Libel ;   Telegraph, 

Offer  of  Compromise. — Where  there  has  been  an  offer  by  a  party, 
either  verbal  or  in  writing,  expressly  stated  to  be  made  without  preju- 
dice, or  where  from  the  nature  of  the  offer  and  the  circumstances  under 
which  it  was  made,  it  may  be  reasonably  inferred  that  the  offer  was  but 
the  expression  of  a  willingness  to  pay  money,  allow  credit,  deliver  pro- 
perty, or  do  some  other  thing,  by  way  of  compromise,  to  buy  peace  and 
prevent  litigation,  such  offer  is  not  evidence  as  an  admission  against  the 
party  making  it ;  but  if  the  admission  of  the  existence  o^  a  fact  be  made, 
unless  expressly  without  prejudice,  or  as  a  mere  concession  in  order  to 
induce  a  compromise,  there  is  no  rule  of  law  which  would  exclude  such 
admission  as  against  the  party  making  it :   Calvert  v.  FriebuSy  48  Md. 

Tax- Sale  Deed. — Statutes  which  make  a  tax-sale  deed  primal  facie 
evidence  of  the  regularity  of  the  sale,  do  not  relieve  a  purchaser  from 
the  burden  of  showing  that  the  proceedings  anterior  and  necessary  to 
the  power  to  make  the  sale  actually  took  place.  But  the  Act  of  Con- 
gress of  1863  declares  that  the  commissioners*  certificate  shall  be  prima 
facie  evidence  not  merely  of  the  regularity  of  the  sale  but  also  of  its 
validity  and  of  the  title  of  the  purchaser,  and  it  enacts  that  it  shall  only 
be  affected  as  evidence  of  the  regularity  and  validity  of  the  sale  by 
establishing  the  fact  that  the  property  was  not  subject  to  taxes,  or  that 
the  taxes  had  been  paid  previous  to  the  sale,  or  that  the  property  had 
been  redeemed  :   De  Tteville  v.  Smalls,  8.  C.  U.  S.,  Oct.  Term  1878. 

This  Act  of  Congress  contemplates  a  certificate  of  sale  in  cases  where 
the  United  States  becomes  the  purchaser  as  fully  as  where  the  purchase 
is  made  by  another.    Id. 

Where  Deposition  destroyed  by  Fire,  admissibility  of  Evidence  as  to 
Substance. — Where  depositions  were  destroyed  by  the  Chicago  fire  be- 
tween the  first  and  second  trial  of  an  action,  and  the  witnesses  who 
made  the  depositions  at  the  first  trial  had  since  died,  held,  that  testimony 
of  other  witnesses  as  to  the  substance  of  these  depositions  was  admissi- 
ble at  the  second  or  new  trial :  Ruch  v.  City  of  Rock  Island,  S.  C.  U. 
S.,  Oct.  Term  1878. 

The  living  witness  may  use  his  notes  taken  contemporaneously  of  the 
testimony  to  be  proved  in  order  to  refresh  his  recollection,  and  thus 
aided  he  may  testify  to  what  he  remembers,  or  if  he  can  testify  posi- 
tively to  the  accuracy  of  his  notes,"  they  may  be  put  in  evidence :  Id, 
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Execution. 

Unpublished  Manuscripts  not  Leviable  Property. — Unpublished  manu- 
scripts are  not  leviable  property.  So  held  of  a  set  of  abstract  books  : 
Dart  V.   Woodhouse,  40  Mich. 

The  right  of  an  owner  of  manuscript  to  publish  it  or  not  is  an  incor- 
poreal property  right  belonging  to  him  personally,  independent  of  local- 
ity and  not  to  be  interfered  with  :   Id. 

The  copyright  of  a  published  work  cannot  be  reached  by  the  owner's 
creditors  unless  by  statutory  authority.     Id. 

Creditors  cannot  complain  of  the  disposal  of  property  that  they  can- 
not reach  :  Id. 

Extradition. 

Between  the  States— U,  S.  Statutes— Statutes  of  the  States. — The 
certificate  of  authentication  provided  for  in  sect.  5278  of  the  United 
States  Revised  Statutes  (1027)  is  not  required  to  be  in  any  particular 
form,  and  where  the  language  employed  by  the  demanding  governor  in 
the  requisition  shows  the  copy  of  an  indictment  annexed  thereto  to  be 
authentic,  it  is  sufficient :  Ex  parte  Sheldon,  34  Ohio  St. 

It  is  no  ground  for  discharging  a  fugitive  from  justice  on  habeas  cor- 
pus that  the  indictment,  after  charging  embezzlement,  by  way  of  con- 
clusion in  the  same  count,  also  avers  that  ''  so''  the  defendant  commit- 
ted larceny  :  Id. 

Where  from  the  authenticated  copy  of  the  indictment  annexed  to  the 
requisition  it  appears  that  the  fugitive  stands  charged  in  the  demand- 
ing state  with  embezzlement,  the  printed  statutes  of  such  state,  purport- 
ing to  be  published  by  its  authority,  may  be  received  to  show  that  em- 
bezzlement is  made  a  crime  by  the  laws  of  that  state :  Id, 

After  an  alleged  fugitive  from  justice  has  been  arrested  on  an  extra- 
dition warrant,  he  will  not  be  discharged  on  the  ground  that  there  was 
no  evidence  before  the  executive  issuing  the  warrant,  showing  that  the 
fugitive  had  fled  from  the  demanding  state  to  avoid  prosecution :  Id. 

False  Imprisonment.    See  Insanity. 

Former  Adjudication. 

Who  bound  by — Assignee  of  Mortgage  pendente  lite. — A  party  who  is 
made  defendant  to  a  foreclosure  suit  under  the  allegation  '^  that  he  has 
or  claims  some  interest  in  or  lien  upon  the  said  mortgaged  premises, 
which  interest  or  lien  accrued  subsequently  to  and  is  inferior  to  that  of 
the  said  plain tifi*/'  and  against  whom  the  judgment  is  taken  by  default 
'^  that  he  and  all  persons  claiming  under  him  since  the  commencement 
of  the  action,  are  for  ever  barred  and  foreclosed  of  all  right  and  equity 
of  redemption  in  the  said  mortgaged  premises,  and  in  each  and  every 
part  thereof/'  is  barred  by  such  decree  from  maintaining  a  suit  to  fore- 
close a  mortgage  alleged  by  said  defendant  to  be  a  prior  one  on  the  same 
premises  ;  and  held^  that  the  assignee  of  the  said  defendant  mortgagee 
of  the  mortgage  which  is  non-negotiable,  and  to  which  he  obtained  title 
pendente  lite,  is  also  barred  and  foreclosed  by  the  same  judgment :  Case 
V.  Bartholow,  21  Kans. 

Am  to  whom  Judgment  is  a  bar. — A  judgment  is  no  bar  to  a  subse- 
VoL.  XXVn.— 50 
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quent  action  not  between  the  same  parties  or  their  representatives  or 
privies  :    Tltrney  v.  Abbott^  46  Wis. 

Plaintiff  obtained  a  judgnient  for  rent  against  C.  and  B.  &  Co.  jointly, 
but  there  was  no  such  firm  as  B.  &  Co.,  that  being  a  misnomer  for  A. 
&  Co. ;  and  satisfaction  of  the  judgment  out  of  the  property  of  A.  &  Co. 
was  thus  defeated,  and  it  remained  unsatisfied.  Afterwards  this  action 
was  brought  for  the  same  rent  against  A.  &  Co.,  the  complaint  alleging 
that  they  rented  the  property  through  C.  as  their  agent,  Held^  that 
plaintiff  is  not  estopped  by  the  former  action  and  judgment  from  main- 
taining this  action  against  A.  &  Co.  a.s  sole  principals  :  Id. 

Garnishee.     See  Receiver, 

Gift.     See  Husband  and  Wife. 

Highway. 

Taking  Land  for — Assessment  of  Damages. — A  jury,  in  assessing  the 
damages  sustained  by  a  landowner  by  reason  of  the  establishment  of  a 
public  road  across  his  land,  cannot  take  into  consideration  for  the  pur- 
pose of  reducing  his  damages,  all  conveniences  and  benefits  accruing  to 
him  by  reason  of  the  location  of  the  road,  but  only  such  conveniences 
and  benefits  as  are  direct  and  special  as  to  him  and  his  land,  and  such 
as  are  the  direct,  certain  and  proximate  result  of  the  establishment  of 
the  road.  They  cannot  take  into  consideration  such  conveniences  and 
benefits  as  are  received  in  common  by  the  whole  community  :  Roberts 
V.  Board  of  Commissioners  of  Brown  county^  21  Kans. 

Increased  value  of  the  land  may  often  be  taken  into  consideration  in 
fixing  the  amount  of  the  damages  sustained  by  the  owner  thereof  in  lay- 
ing out  and  establishing  roads.  But  this  can  be  done  only  where  such 
increased  value  arises  from  some  direct,  special  and  proximate  cause, 
such  as  the  draining  of  the  land,  or  building  bridges  across  streams  run- 
ning through  the  land,  or  making  some  other  valuable  improvement  on 
or  near  the  land,  by  means  of  which  the  owner  will  be  enabled  to  enjoy 
his  land  with  greaiter  advantage.  Increased  value,  founded  merely  upon 
increased  facilities  for  travel  and  transportation  by  the  public  in  general, 
is  not  the  kind  of  increased  value  which  may  be  taken  into  considera- 
tion for  the  purpose  of  reducing  the  damages  to  be  awarded  to  the  land 
owner :  Id, 

Husband  and  Wife.     See  Criminal  Law;  Insurance. 

Gift  from  Husband  to  Wife — Change  of  Possession. — In  determining 
whether  a  gift  has  been  made,  the  question  of  change  of  possession  must 
be  considered  in  connection  with  the  other  facts  in  the  case  ;  as  where 
it  passes  between  married  persons  living  together.  Open  and  visible 
change  of  possession  can  hardly  be  required  to  establish  the  fact  of  a 
gift  from  a  husband  to  his  wife  when  they  are  living  together:  Davis 
V.  Zimmerman,  40  Mich. 

A  wife  claimed  ownership  of  a  horse  as  given  to  her  by  her  husband, 
and  testified  that  after  the  gift  was  made  she  went  to  the  stable  where 
the  horse  was  kept  and  gave  directions  respecting  its  keeping,  and  that 
she  afterwards  controlled  it.  Held,  admissible  as  res  gestx  and  as^  tend- 
ing to  show  that  possession  was  delivered  :  Id. 

Where  a  woman  claims  property  as  a  gift  from  her  husband,  the  only 
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question  is  whether  she  estahlishes  her  right  by  u  fair  prepoaderance 
of  evidence.  But  it  is  proper  to  consider  the  circumstances  of  the  rela- 
tion and  the  facility  with  which  fraud  may  be  perpetrated  under  its  pro- 
tection :  Id. 

Injunction.    See  Equity. 

Innkeeper. 

Liability  of- — Statutory  Requirements. — Where  a  safe  for  the  keeping 
of  articles  is  provided  by  a  hotel-keeper,  and  the  notices  given  as 
required  by  statute,  a  loser  failing  to  take  the  benefit  of  the  protection 
given  him  must  bear  his  own  loss.  Elcox  et  al.  v.  Hill^  S.  C.  U.  S., 
Oct.  Term  1878. 

Where  the  loss  is  occasioned  by  the  personal  negligence  of  the  guest 
himself,  the  liability  of  the  innkeeper  does  not  exist :  Id. 

Insanity. 

False  Imprisonment  in  an  Insane  Asylum. — In  an  action  for  false 
imprisonment  brought  by  a  patient  in  an  insane  asylum  against  the 
superintendent,  the  broadest  latitude  should  be  allowed  in  showing  the 
jury  what  the  patient  said  and  did  and  how  she  appeared  when  there, 
as  facts  bearing  on  the  question  of  her  sanity :  Van  Dusen  v.  Newcomer^ 
40  Mich. 

An  expert  cannot  be  asked  for  a  conclusion  upon  facts  not  stated;  as 
where  a  physician  is  asked  his  opinion  as  to  what  produced  the  condi- 
tion of  a  patient  as  he  observed  it :  Id. 

One  cannot  lawfully  be  placed  or  detained  in  an  insane  asylum  against 
his  will,  unless  actually  insane  :  Id. 

The  confinement  of  a  person  dangerously  insane  is  always  justifiable.  Id. 

Officers  having  ^ua«i  judicial  powers  are  not  liable  for  injuries  result- 
ing from  acts  done  understandingly  and  in  good  faith  within  the  limits 
of  an  authority  expressly  granted  to  them  :  Id. 

Whether  the  superintendent  of  an  asylum  is  liable  for  detaining  a 
sane  person  whom  in  good  faith  he  believes  to  be  insane,  query :  Cooley, 
J.,  and  Campbell,  0.  J.,  holding  that  he  is;  Marston  and  Gbayes, 
JJ.,  that  he  is  not :  Id. 

Insurance. 

Forfeiture — Insurable  Interest — Mortgage  of  Chattels. — When  a  for- 
feiture of  an  insurance  policy  is  alleged  on  merely  technical  grounds, 
not  going  to  the  risk,  the  contract  of  insurance  will  be  upheld,  if  it  can 
be  without  violating  any  principle  of  law  :  Appleton  Iron  Co.  v.  Brit- 
ish American  Assurance  Co..,  46  Wis. 

Both  mortgagor  and  mortgagee  of  chattels  have  insurable  interests 
therein ;  and  a  provision  in  a  policy  of  insurance  issued  to  the  mortga- 
gor, by  which  any  loss  is  payable  to  the  mortgagee  as  his  interest  may 
appear,  is  valid  :  Id. 

Where  the  interest  of  mortgagees  in  insured  chattels  exceeded  the . 
insurance,  and,  by  the  terms  of  the  policy  Ttaken  by  the  mortgagor), 
the  amount  of  any  loss  would  become  payaole  to  the  mortgagees,  the 
legal  title  to  the  policy,  as  well  as  to  the  chattels,  was  in  the  mortgagees, 
and  the  mortgagor  could  not  (by  a  general  assignment  in  bankruptcy  or 
otherwise)  transfer  the  title  to  either,  so  as  to  give  effect  to  a  clause  in 
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the  policy  which  provided  that  if  any  change  should  take  place  in  the 
title  to  the  chattels,  hy  legal  process,  judicial  decree  or  voluntary  trans- 
fer or  conveyance,  or  if  the  policy  should  he  assigned  hefore  a  loss  with- 
out the  insurer's  consent  endorsed  thereon,  it  should  be  void  :  Id. 

Whether  such  a  provision  for  forfeiture  of  insurance  as  that  ahove 
stated  is  not  void  as  against  public  policy^  quxre. 

Upon  such  forfeiture  being  incurred,  the  policy  is  voidable  only,  at 
the  election  of  the  insurer ;  and  the  forfeiture  may  be  waived  by  laches 
of  the  insurer  misleading  persons  interested  in  the  policy  to  their  preju- 
dice. And  in  this  case,  if,  by  any  act  of  the  mortgagor,  a  forfeiture  had 
been  incurred  on  which  the  insurer  meant  to  rely,  good  faith  would 
have  required  it  to  notify  the  mortgagees,  to  give  them  an  opportunity 
to  protect  themselves  by  other  insurance  :  Id, 

Forfeiture  of  Policy  for  Misrepresentation  of  Title. — A  policy  con- 
tained a  clause  of  forfeiture  for  the  omission  to  state  any  material  fact, 
and  made  the  application  of  the  insured  a  warranty.  Held,  that  it 
was  avoided  by  the  statement  of  the  insured  that  his  title  to  the  pro- 
perty was  absolute,  when  in  fact  it  was  held  by  him  and  his  wife 
under  the  same  deed  :  JStna  Lis.  Co.  v.  Resh,  40  Mich. 

The  existence  of  any  substantial  encumbrance  upon  property  is  a 
material  fact  in  insurance,  whether  the  statements  of  the  insured  are 
made  warranties  or  not :  Id. 

Where  property  is  granted  to  a  husband  and  wife  by  the  same  deed, 
the  husband  is  neither  a  tenant  in  common  nor  an  ordinary  joint  tenant; 
he  has  no  right  to  an  undivided  half  of  the  property,  and  if  he  dies  his 
estate  goes  to  his  wife  by  survivorship  :  Id, 

Land  Damages.     See  Easement;  Hightoay. 

Landlord  and  Tenant. 

Lease,  construction  of — Rights  of  the  United  States  as  Lessee. — Leases, 
like  deeds  or  other  written  instruments,  must  receive  a  reasonable  con- 
struction, as  derived  from  the  language  employed,  without  the  aid  of 
extrinsic  evidence  beyond  what  may  be  necessary  to  identify  the  premises 
and  to  disclose  the  circumstances  surrounding  the  transaction  when  the 
instrument  was  executed.  Bradley  v.  The  United  States,  S.  C.  U.  S., 
Oct.  Term  1878. 

Where  the  United  States  has  leased  property,  public  officers,  having 
no  funds  in  the  treasury  and  being  without  authority  to  bind  the  United 
States,  can  only  agree  to  pay  the  stipulated  rental,  provided  the  money 
is  appropriated  by  Congress,  and  if  the  lessor,  voluntarily  and  without 
any  misrepresentation  or  deception,  enters  into  a  lease  on  those  terms^ 
he  must  rely  upon  the  justice  of  Congi'ess :  Id. 

Where  the  lessor  in  such  a  case  has  been  seasonably  notified  that  he 
would  not  be  paid  for  the  third  year  any  greater  rent  than  the  sum 
appropriated  for  the  purpose  :  Held,  that  he  could  only  recover  such 
appropriated  sums :  Id. 

Libel. 

Notice  of  Justification —  Variance. — Where  the  defendant  in  a  libel 
suit  gives  notice  of  a  general  justification  without  serving  particulars, 
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he  must  proYe  the  truth  of  the  lihellous  statements  precisely  as  charged 
in  the  declaration.     Bailey  v.  Kalamazoo  Publishing  Co.y  40  Mich. 

Courts  take  judicial  notice  of  the  meaning  of  current  phrases  which 
every  body  else  understands  :   Id. 

A  **  pettifogging  shyster "  is  aa  unscrupulous  practitioner  who  dis- 
graces his  profession  by  doing  mean  work,  and  resorts  to  sharp  practice 
to  do  it.  General  reputation  is  sufficient  to  justify  the  charge  that  a 
hiwyer  is  a  pettifogging  shyster :  Id. 

Evidence  to  justify  statements  published  afler  the  commencement  of 
a  suit  for  libel  is  not  admissible :  Id. 

It  is  not  error  to  allow  the  defendant  in  a  libel  suit  to  show  on  what 
ground  he  based  his  information :  Id. 

Damages  for  a  libel  upon  a  candidate  for  public  office  are  reduced  to 
a  minimum  if  the  libel  results  from  an  honest  mistake  made  in  an  honest 
effort  to  enlighten  the  public  as  to  his  character:  Id. 

Where  a  libellous  charge  is  made  against  a  candidate,  and  there  is 
only  a  technical  variance  between  the  charge  and  its  justification,  proof 
that  the  party  making  it  honestly  believed  it,  should  be  received  to  show 
that  there  was  no  wrong  intent :  Id. 

Mandamus. 

Cannot  he  used  to  perform  the  office  of  an  appeal  or  writ  of  error. 
Ex  parte  Schwab,  S.  C  U.  S.,  Oct.  Term  1875. 

Where  an  application  is  made  for  the  allowance  of  an  injunction,  it 
becomes  the  duty  of  the  court  to  determine  whether  the  case  is  one  in 
which  that  power  can  be  exercised.  The  question  arises  in  the  regular 
progress  of  the  cause,  and  if  decided  wrong,  an  error  is  committed 
which,  like  other  errors,  may  be  corrected  on  appeal  afler  final  decree 
below,  and  cannot  be  corrected  by  mandamus :  Id. 

MoRTQAQB.     See  Chattel  Mortgage. 

Municipal  Corporations.    See  Qmtract;  Easement. 

National  Bank.    See  Bills  and  Notes. 

Neouoence. 

Burden  of  Proof— Risk  inciilent  to  Employment — One  who  brings 
an  action  as  for  an  injury  caused  by  defendant's  negligence,  has  the 
burden  of  proving  such  negligence  :  Steffen  v.  C  &  N.  W,  Railway 
Co,,  46  Wis. 

In  such  an  action,  where,  upon  plaintiff's  evidence,  the  accident 
appeared  unaccountable,  and  defendant's  evidence,  so  f|ir  as  it  accounted 
therefor,  showed  that  it  arose  from  an  occult  risk  incident  to  the  employ- 
mentj  or  that,  if  there  was  negligence,  it  was  that  of  the  plaintiff,  it  was 
error  to  submit  the  question  of  defendant's  negligence  to  the  jury :  Id. 

New  Trial. 

Second  application  after  refusal  of  first — Only  a  Party  can  ask  for. — 
After  a  new  trial  has  been  absolutely  denied,  a  second  motion  for  the 
same  relief,  founded  upon  substantially  the  same  grounds,  cannot  pro- 
perly be  granted  :  Rogers  v.  Hoenig,  46  Wis. 

As  a  general  rule,  no  one  but  a  party  to  the  suit  can  be  heard  to  ask 
for  a  new  trial :  Id. 
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Plaintiff,  as  owner,  recovered  possession  of  goods  from  defendant, 
who  had  taken  them  as  agent  for  one  M. ;  and  after  defendant  had  paid 
the  judgment  for  damages  and  costs,  and  had  failed  to  obtain,  on  demand, 
reimbursement  from  M.  of  the  amount  so  paid,  and  for  time  and  monej 
spent  in  the  litigation,  M.,  who  was  insolvent  and  had  not  indemnified 
defendant  against  the  expense  of  further  litigation,  nor  ever  applied  to 
be  made  a  defendant,  obtained  an  order  for  a  new  trial  in  defendant's 
name,  but  against  his  will :  Held,  that  the  order  was  improperly 
granted:  Id. 

Officer. 

Right  to  Salary, — A  legally  elected  officer,  duly  qualified  and  stand- 
ing ready  to  perform  the  duties  of  his  office,  is  entitled  to  the  salary  if 
it  has  not  been  paid,  even  though  debarred  from  the  performance  of  his 
duties  by  an  intruder  acting  in  good  faith  :  Comstock  v.  City  of  Grand 
Rapids,  40  Mich. 

Partnership. 

Note  given  hy  one  Partner  after  Dissolution. — As  between  a  co-part- 
nership and  a  creditor  thereof,  a  note  given  in  the  firm  name,  without 
authority,  by  one  partner,  after  dissolution,  for  a  debt  of  the  firm,  the 
parties  to  the  note  intending  to  bind,  and  believing  the  note  was  bind- 
ing on  the  firm,  will  not  extinguish  the  firm  debt :  Gardner  v..  ttmu, 
34  Ohio  St. 

As  between  the  partners  themselves,  such  transaction  will  not  dis- 
charge the  non-consenting  partner  from  liability  to  make  contribution  to 
the  partner  paying  the  debt :  Id. 

Payment. 

What  amounts  to. — A  debtor  delivered  a  horse  to  his  creditor  to  sell 
it  and  apply  the  proceeds  in  payment  of  the  debt.  The  creditor  ex- 
changed the  horse  for  other  property,  and  the  amount  to  be  applied  was 
disputed.  Held,  that  notwithstanding  the  dispute  the  transaction 
amounted  to  a  payment,  instead  of  a  mere  basis  of  set-off  against  plain- 
tiff's claim  :  Strong  v.  Kennedy,  40  Mich. 

Receiver. 

Cannot  be  Garnisheed  without  leave. — The  receiver's  custody  is  that 
of  the  court  which  appointed  him,  and  he  cannot  be  sued  or  garnisheed 
without  leave  of  the  court :  People  ex  rd.  Tremper  v.  Brooks,  40  Mich. 

Road.     See  Highway. 

Slander. 

Gravamen  only  need  he  Proved — Lex  loci. — In  actions  for  slander,  it 
is  sufficient  if  the  gravam^en  of  the  charge,  as  laid,  be  proven  :  Dufresne 
V.  Weise,  46  Wis. 

Where,  therefore,  the  slanderous  words  charged  imputed  to  the  female 
plaintiff  a  crime,  and  defendant's  answer,  while  denying  that  he  spoke 
the  precise  words  charged,  admitted  that  he  spoke  *^  other  words  of 
similar  import,"  and  justified  by  alleging  that  plaintiff  did  in  fact  com- 
mit the  crime  thus  imputed  to  her^  and  the  proof  was  that  defendant 
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used  words  of  similar  import  to  those  charged,  though  not  quite  the 
exact  words,  the  yariaoce  was  immaterial :  Id. 

Words  falhely  charging  an  act  criminal  by  the  law  of  the  place  of  the 
act  are  slanderous  per  «e,  whether  or  not  such  act  would  have  been 
criminal  by  the  law  of  the  place  of  the  speaking.  Id, 

Taxation. 

Exemption  from. — The  right  of  taxation  is  never  to  be  presumed  to 
be  surrendered  by  the  sovereign  power,  and  such  surrender  is  never 
made  unless  it  be  the  result  of  express  terms  or  necessary  inference. 
County  Commissioners  v.  Sisters  of  Charity,  48  Md. 

Exemption  being  a  surrender  of  the  power  of  taxation  in  favor  of 
particular  persons  or  property,  is  subject  to  the  same  principle,  and, 
therefore,  never  to  be  presumed :  Id. 

Exemption  is  a  special  privilege,  in  conflict  with  a  universal  obligation, 
conferred  only  by  positive  law,  and  not  founded  in  the  character  of  the 
person  or  property,  except  in  a  few  specified  cases ;  and  no  general  prin- 
ciple can  bo  found  in  the  constitution  or  laws  of  the  state,  which 
releases  charitable  or  benevolent  corporations  from  the  universal  obliga- 
tion to  contribute  to  the  support  of  the  government,  in  proportion  to 
their  actual  worth  in  real  or  personal  property  :  Id, 

Telegraph. 

Production  of  Message  in  Court. — The  statute  (sect.  93,  ch.  137, 
R.  S-  1858)  empowers  the  court  in  an  action  pending  before  it,  to  order 
either  party  to  give  the  other,  within  a  specified  time,  an  inspection  and 
copy,  or  permission  to  take  a  copy,  of  any  books,  papers  or  documents 
in  his  possession  or  under  his  control,  containing  evidence  relating  to  the 
merits  of  the  action  or  defence.  In  an  action  for  damages  for  a  mistake 
in  transmitting  a  telegraph  from  Ogden.  Utah  T.,  via  Omaha  to  Mil- 
waukee, where  it  was  delivered  by  defendant  to  the  N.  W.  Telegraph 
Co.  to  be  transmitted  to  Madison,  the  complaint  alleged,  upon  informa- 
tion and  belief,  that  the  mistake  charged  was  made  by  defendant's 
agents  at  Chicago  who  reduced  it  to  writing  there;  and,  upon  plaintiff's 
application  with  due  notice,  the  court  ordered  defendant,  within  a 
specified  time,  to  deposit  with  the  clerk  of  the  court  the  original  message 
mentioned  in  the  complaint,  in  the  condition  in  which  it  was  received 
by  it  for  transmission ;  the  original  of  the  same  as  received  and  written 
down  in  its  office  at  Chicago ;  and  the  original  as  received  and  written 
down  in  its  office  at  Milwaukee,  and  delivered  to  the  N.  W.  Telegraph 
Co.  for  transmission  to  Madison — each  verified  by  the  oath  of  some 
competent  agent  of  the  company ;  and  in  case  of  its  inability  to  pro- 
duce any  one  or  more  of  such  originals,  to  produce  verified  letter-press 
copies  thereof;  and  that  the  papers  should  remain  in  the  aistoify  of  said 
derk  two  days  for  plaintiff's  use  and  inspection  and  to  enable  him  to 
take  copies:  ffeUy  that  the  order  was  within  the  discretion  of  the 
court.  Phelps  v.  Atlantic  and  Pacific  Telegraph  Co.,  46  Wis. 

Tender. 

Objections  to — Keeping  it  good, — Objection  to  the  mode  of  tender 
must  be  made  at  the  time  of  the  tender.    Browning  v.  Crouse^  40  Mich. 
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A  tender  does  not  remain  in  force  if  the  payment  is  refused  and 
received  back  :  Id. 

A  debtor  compromised  with  his  creditors,  but  as  he  paid  the  amount 
of  the  compromise  irregularly,  the  creditors  refused  the  last  tender  and 
sued  for  the  whole  debt.  Defendant,  having  paid  part  and  tendered  the 
rest  of  the  amount  agreed  on,  recovered  judgment.  The  tender,  how- 
ever had  not  been  kept  good.  Hdd,  that  the  recovery  was  wrong,  and 
that  plaintiffs  should  have  recovered  the  amount  owing  under  the  com- 
promise agreement;  with  costs :  Id. 

Trustee. 

Justice  of  Peace  Depositing  Funds  in  his  Bank  Account. — A  justice 
of  the  peace  received  money,  in  his  official  capacity,  in  satisfaction  of  a 
judgment  on  his  docket,  and  deposited  the  same  in  bank  to  his  private 
account.  The  bank  failed  before  the  sum  deposited  was  drawn  there- 
from. Held^  That  the  justice  was  liable  to  the  judgment-creditor  for 
the  amount  so  received  and  deposited  :  Shaw  v.  Bauman,  34  Ohio  St. 

United  States.    See  Landlord  and  Tenant. 

United  States  Courts. 

Supreme  Court — Jurisdiction — Amount  in  Dispute. — While  in  the 
absence  of  anything  to  the  contrary  the  prayer  for  judgment  by  the 
plaintiff,  in  his  declaration  or  complaint,  upon  a  demand  for  money  only, 
or  by  the  defendant  in  his  counter  claim  or  set-off,  will  be  taken  as  indi- 
cating the  amount  in  dispute,  yet  if  the  actual  amount  in  dispute  does 
otherwise  appear  in  the  record,  reference  may  be  had  to  that  for  the 
purpose  of  determining  the  jurisdiction  of  this  court :  Ch^ay  t.  Btan- 
chard,  S.  C.  U.  S.,  Oct.  Term  1878. 

Federal  Question. — Where  the  case  has  been  decided  by  the  court 
below  upon  principles  of  general  law  alone,  and  it  nowhere  appears  in 
the  record  that  the  plaintiff  in  error  claims  any  title,  right,  privilege  or 
immunity,  under  the  constitution  or  authority  of  the  United  States, 
this  court  has  no  jurisdiction  :  Bank  of  Old  Dominion  v.  McVeigh^  S. 
C.  U.  S.,  Oct.  Term  1878. 

Jurisdiction  of  the  Supreme  Court — Federal  Question. — It  is  not 
enough  to  give  this  court  jurisdiction  over  the  judgment  of  the  state 
courts  for  a  record  to  show  that  a  federal  question  was  argued  or  pre- 
sented to  that  court  for  decision.  It  must  appear  that  its  decision  was 
necessary  to  the  determination  of  the  cause,  and  that  it  actually  was 
decided,  or  that  the  judgment  as  rendered  could  not  have  been  given 
without  deciding  it :  The  State  ex  rel.  Citizens^  Bank  v.  Board  of 
Liquidation  of  Louisiana,  S.  C.  U.  S.,  Oct.  Term  1878. 

Federal  Question. — Where  the  court  below  decided  that  as  between 
vendor  and  vendee  there  could  be  a  sale  and  delivery  of  cotton,  so  as 
to  pass  title  to  the  vendee  before  the  payment  of  the  government  tax 
assessed  upon  cotton,  under  the  act  of  July  1st  1862.  JBeld,  that  no 
federal  question  was  involved  and  that  the  Supreme  Court  had  no 
jurisdiction  to  review  the  case  on  error :  Carson  v.  Ober  et  al,  S.  C.  U. 
8.,  Oct.  Term  1878. 

Usury.     See  Bills  and  Notes. 
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THE  ASSUMPTION  OF  ENCUMBRANCES  BY  THE 
PURCHASER  OF  LAND. 

(Concluded  from  June  Ko.) 

In  Pennsylvania  it  appears  most  clearly  both  that  the  purchaser 
of  encumbered  premises  incurs  no  personal  responsibility  without 
special  agreement,  express  or  implied,  and  that  the  responsibility, 
when  incurred,  is  only  to  indemnify  his  grantor.  In  the  early 
case  of  Kearney  v.  Tanner.  17  S.  &  R.  94,  a  grantor  who  had 
been  compelled  to  pay  the  deficiency  on  the  mortgage-debt  after  a 
sale  of  the  premises,  brought  assumpsit  for  the  same  against  his 
grantee,  who  had  bought  with  a  knowledge  of  the  encumbrances. 
McKean,  J.,  in  the  lower  court,  charged  the  jury  that,  ''The  de- 
fendant was  liable  to  pay  the  ground-rent  and  encumbrances  on 
the  property  if  he  knew  of  them  when  he  purchased.  That  he 
knew  of  the  encumbrances  may  be  inferred  from  his  payment  of 
the  interest.  If  the  fact  be  that  he  agreed  to  take  the  house  sub- 
ject to  these  encumbrances,  then  he  undertook  to  pay  them  and 
indemnif;^e  plaintiff,  and  is  liable  in  this  action.  *  *  *  Although 
the  defendant  purchased  the  property,  yet  the  plaintiff  continued 
liable,  and  Kearney  became  bound  to  indemnify  him.  The  fact 
whether  he  purchased  subject  to  these  encumbrances  you  will  de- 
termine; and  if  you  determine  in  the  aflSrmative,  then  it  results 
that  if  the  plaintiff  is  bound  to  pay,  the  defendant  is  liable.'' 

On  error  to  the  Supreme  Court,  Rogers,  J.,  said:  "It  has 
been  erroneously  supposed  that  it  was  adjudged  by  the  late  Judge 
MoKean,  that  a  purchaser  of  mortgaged  premises,  made  himself 
Vol.  XXVII 51  (401) 
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personally  liable  to  the  mortgagee  for  the  amount  due  on  the  mort- 
gage. If  such  had  been  the  decision,  it  was  well  calculated  to 
create  alarm,  as  the  assertion  by  high  authority  of  a  principle 
heretofore  not  so  understood  by  the  profession  and  most  extensive 
in  its  operation.  I  was  pleased  to  find  on  a  careful  examination  that 
this  does  not  appear  to  have  been  his  opinion.  The  charge  of  the 
court  admits  of  this  construction,  and  when  fairly  considered  no 
other  meaning  can  be  collected  from  it ;  that  when  there  was  an 
agreement  that  the  vendee  should  pay  the  mortgage-money  and 
afterwards  the  vendor  had  been  compelled  to  pay  the  amount  due 
on  the  mortgage,  he  could  sustain  an  action  for  money  paid,  laid 
out  and  expended,  against  the  purchaser.  That  an  action  will  lie, 
when  there  is  a  special  agreement,  either  express  or  implied  from 
the  circumstances,  is  not  denied ;  for  it  forms  part  of  the  purchase- 
money  or  price  of  the  land  which  it  is  just  and  in  compliance  with 
his  agreement  that  the  vendee  should  pay."  But  the  case  which 
gave  direction  to  all  the  subsequent  decisions  was  Campbell  v. 
Shrum,  3  Watts  60.  Shrum  entered  into  articles  of  agreement  with 
Astley  and  Gibson,  for  the  purchase  of  land,  which  he  agreed  to 
convey  to  Campbell,  "subject  to  the  payment  of  all  the  purchase- 
money  and  interest  now  due  on  an  article  of  agreement  between 
Thomas  Astley  '^nd  James  Gibson  of  the  one  part  and  the  said 
Shrum  of  the  other  part."  The  purchase-money  not  having  been 
paid,  Shrum  brought  an  action  in  covenant  to  the  use  of  Astley, 
who  had  become  clothed  with  Gibson's  interest  against  Campbell 
upon  the  agreement.  Sergeant,  J.,  said :  "  Here  the  principal 
consideration  for  Shrum's  agreement  to  transfer  to  Campbell  was  that 
Campbell  should  discharge  the  arrears  due  by  Shrum  for  the  land, 
and  relieve  and  exonerate  him  from  his  liability  therefor.  No  one 
that  reads  this  clause  can  doubt  that  the  understanding  of  the 
parties  was  that  Campbell  agreed  to  do  so.  Without  this  construc- 
tion, Shrum  would  have  been  left  to  pay  Astley  and  Gibson  in  the 
first  instance,  and  afterwards  be  turned  round  to  recover  upon  the 
equitable  claim  for  indemnity  which  he  would  have  against  Camp- 
bell. Whereas,  it  was  intended  under  the  agreement,  that  Campbell 
should  pay  off  these  arrears  forthwith  ;  and  a  breach  of  the  under- 
taking upon  his  part  occurred  when  he  omitted  to  do  so,  for  which 
Shrum  could  at  once  bring  his  action."  Whether  the  construction 
adopted  was  the  only  or  the  best  one,  it  is  too  late  to  inquire,  but 
we  may  observe  that  Campbell's  responsibility  was  held  to  be  merely 
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that  of  indemnifying  Shrum,  and  that  the  action  was  brought  not 
in  the  name  of  Astley  against  Campbell,  but  in  the  name  of  Shrum 
to  the  use  of  Astley.     And  no  other  form  could  have  been  sus- 
tained in  the  face  of  the  earlier  decision  of  Beach  v.  Morris^  12     . 
S-  &  R.  16.     Beach  entered  into  articles  of  agreement  for  the  sale 
of  land,  purchase-money  to  be  paid  in  instalments,  with  Wilson,  who 
assigned  the  articles  subject  to  the  payment  of  the  whole  j)urcha8e- 
inoney  to  the  defendant  Morris.     No  purchase-money  having  been 
paid.  Beach  brought  an  action  of  debt   therefor  against  Morris. 
TiLGHMAN,  C.  J.,  "I  do  not  see  how  the  action  can  be  supported, 
because  between  the  plaintiflF  and  the  defendant  there  is  no  privity, 
either  of  contract  or  estate.     That  there  is  no  privity  of  contract 
is  evident,  because  privity  of  contract  is  pergonal  privity  and  is  con- 
fined to  the  persons  of  the  contracting  parties,  and  there  can  be  no 
privity  of  estate,  because  the  estate  has  never  passed  from  the  plain- 
tiflF.    The  assignment  of  Wilson  passed  to  the  defendant  all  the 
right  which  Wilson  had,  that  is  to  say,  an  equity  by'virtue  of  which 
he  was  entitled  to  demand  a  conveyance  on  payment  of  the  purchase- 
money.     Wilson,  notwithstanding  his  assignment,  remained  liable 
for  the  purchase-money  on  his  covenant  in  the  articles  of  agreement 
between  him  and  the  plaintiff,  and  from  this  liability  he  could  not 
withdraw  himself  by  substituting  the  defendant  in  his  place.  *  *  * 
In  no  point  of  view  is  the  plaintiff  entitled  to  this  action  against 
the  defendant,  who  never  made  any  kind  of  contract  with  him.    The 
plaintiff  made  his  bargain  with  Wilson  and  kept  the  legal  estate 
in  himself  by  way  of  security ;    and  the  defendant  contracted  not 
with  the  plaintiff,  but  with  Wilson,  and  is  liable  to  Wilson  on  that 
contract,  whatever  it   may  have  been.**     That  contract  was  one 
of  indemnity,  as  is  shown  by  Campbell  v.  Shrum^  which  Gibson, 
C.  J.,  in  Blank  v.  German^  5  W.  &  S.  40,  explained  as  follows: 
"  Had  the  plaintiffs  below  purchased  the  property  subject  to  the 
mortgage-debt,  the  case  would  have  been  within  the  principle  of 
Campbell  v.  Shrum^  because  the  price  would  have  been  estimated 
at  the  clear  value  less  the  mortgage-debt,  and  it  may  be  said,  that 
so  much  of  the  price  would  have  been  virtually  retained  to  answer 
it;  so  that  the  plaintiff  would  have  lost  that  much,  had  he  been 
compelled  to  pay  with  other  funds  than  those  set  apart  for  the  pur- 
pose in  the  defendant*s  hands.     As  it  would  have  been  a  fraud  in 
them  to  retain  his  money  and  let  him  be  pursued  for  it  on  his  bond, 
thev  would  have  been  held  liable  for  it  on  an  implied  proini»e  to 
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apply  it  to  the  purpose  intended.  And  it  may  be  said  in  every 
such  case,  that  he  who  purchases  expressly  subject  to  an  encum- 
brance, as  between  the  vendor  and  himself  makes  the  debt  his  own, 
which  is  the  principle  of  Campbell  v.  Shrum.'*  The  expression 
occasionally  used  in  this  opinion  (and  it  is  true  of  others),  ^'subject 
to  an  encumbrance,*'  must  be  understood  to  mean,  subject  to  the 
payment  of  an  encumbrance,  which  was  the  clause  in  the  deed,  as 
the  reporter's  statement  shows.  The  facts  of  WoodwarcTs  Appeal^ 
2  Wright  326,  were  as  follows :  A  guardian  had  purchased  for  her 
ward  premises  ''under  and  subject,  nevertheless,  to  the  payment 
of  a  certain  mortgage-debt  or  sum  of  $2000,"  and  the  court  held 
that  by  so  doing,  she  had  incurred  a  personal  responsibility,  against 
which  she  should  be  indemnified  by  her  ward's  estate.  Judge 
Strong  said,  in  the  course  of  his  reasoning,  without  adopting  either 
view,  that  there  were  two  explanations  of  the  liability  of  a  grantee 
in  such  case.  "Thus,  in  Blank  v.  German^  5  W.  &  S.  42,  it  was 
stated  to  be  a  general  principle  that  he  who  purchases  expressly 
subject  to  an  encumbrance,  as  between  the  vendee  and  himself, 
makes  the  debt  his  own.  *  *  *  There  is  a  class  of  cases  which 
treat  a  purchase  expressly  subject  to  a  charge  or  encumbrance  as 
constituting  an  engagement  by  the  vendee  to  indemnify  the  vendor 
against  loss  or  expense  in  consequence  of  the  charge  or  encum- 
brance. *  *  *  But  it  is  of  no  importance  now  to  inquire  whether 
Mrs.  Woodward,  by  taki^ig  a  deed  from  Mr.  Spackman  for  the 
Arch  street  house,  'subject  to  the  mortgage  thereon,*  assumed 
the  debt  as  between  the  grantor  and  herself,  or  whether  she  only 
engaged  to  indemnify  him  against  being  called  upon  to  pay  it" 
The  distinction  as  pointed  out  is  without  a  difference.  The  last 
two  propositions  are  precisely  the  same.  For  the  grantee  to  assume 
a  debt  between  himself  and  his  grantor  is  to  assume  the  debt  for  his 
grantor  only,  and  for  no  other  person  in  the  world ;  i.  e.  to  indem- 
nify him,  and  this  appears  from  the  words  themselves  as  well  as 
from  the  cases  where  they  are  used  synonymously.  That  Judge 
Strong  thought  so  himself  may  be  seen  from  his  language  in 
Burke  v.  Ghimmey^  13  Wright  618 :  '  We  have  no  cases  that  are 
not  reconcilable  with  the  doctrine  that  one  who  purchases  expressly 
subject  to  an  encumbrance  makes  the  debt  his  own,  and  assumes  to 
protect  the  vendor.' " 

Taylor  v.  Fre$i<my  29  P.  F.  Smith  436,  is  a  literal  repetition  of 
Campbell  v.  Shrum.     In  CHrard  Insurance  Co.  v.  Stewart^  6  W. 
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N.  C.  87,  a  mortgagee  brought  assumpsit  for  a  deficiency  directly 
against  a  grantee  of  the  premises,  under  and  subject  to  the  pay- 
ment of  the  mortgage,  who  pleaded  that  he  took  title  as  a  mere  dry 
trustee,  of  which  his  grantor  had  full  knowledge.  The  court  held 
the  mortgagee  could  not  recover,  because  the  defendant  personally 
had  not  made  any  agreement  about  the  mortgage  at  all. 

But  the  law  upon  this  point  has  been  thrown  into  great  uncer- 
tainty by  the  later  decisions  arising  out  of  the  administration  of 
decedent's  estates  in  contests  between  the  heirs  or  devisees  and  the 
personal  representatives  as  to  the  fund  out  of  which  encumbrances 
should  be  paid.  In  Kezey  v.  Kezey^  9  S.  &  R.  71,  Kezey,  Sr., 
devised  a  tract  of  land  which  he  had  bought  from  one  Lowrie,  sub- 
ject to  purchase-money  due  the  Commonwealth,  to  his  executor, 
Kezey,  Jr.  The  executor  claimed  credit  in  his  account  for  payment 
of  the  purchase-money,  which  was  disallowed  on  the  ground  that  the 
decedent  had  never  made  it  his  personal  debt.  Tilohman,  C.  J., 
said,  inter  alia,  "  It  may  be  considered,  however,  as  very  clear  that ' 
even  supposing  the  original  taker-up  of  the  land  (Lowrie)  to  have 
been  liable  to  an  action  for  the  purchase-money,  that  liability  would 
not  extend  to  his  assignee."  In  McOrackens  Estate,  5  Casey  427, 
Socin  had  covenanted  to  convey  land  to  Springer,  purchase-money 
to  be  paid  in  annual  instalments ;  Springer,  after  paying  several 
instalments,  assigned  his  interest  in  the  land  to  McCracken,  subject 
to  the  payment  of  the  unpaid  instalments.  McCracken,  after  paying 
several  instalments,  died,  having  devised  the  land  to  his  daughters, 
who  contended  that  they  should  be  exonerated  by  the  payment  of  the 
instalments  in  arrear  out  of  the  decedent's  personal  estate.  The 
case  appears  to  have  been  little  considered  by  the  counsel  or  by  the 
court.  Lowrie,  J.,  said,  "Then  comes  the  question,  was  the  debt 
due  to  H.  Socin  a  debt  of  the  estate  ?  We  think  it  was  ;  for  though 
McCracken  did  not  bind  himself  by  covenant  to  pay  the  balance  of 
the  purchase-money  due  to  Socin,  yet  by  buying  the  equitable  title 
and  getting  the  assignment  of  the  articles  from  Springer,  he 
impliedly  undertook  to  pay  the  balance  and  keep  Springer  clear  of 
it  His  debt  or  duty  was  directly  to  Springer,  and  through  him 
to  Socin."  The  language  of  the  court  shows  that  there  was  no 
intention  to  abandon  the  uniform  doctrine  of  the  previous  cases 
that  the  liability  of  the  grantee  was  simply  to  indemnify  his  grantor. 
But  under  Kezey  v.  Kezey,  supra,  and  the  English  cases  this 
did   not   make  the   encumbrance    his   personal   debt,  so   that  it 
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should  be  thrown  for  payment  upon  his  personalty.  The  second 
ground  for  the  decision  is  the  only  one  on  which  it  can  satisfactorily 
rest,  viz :  that  it  was  the  manifest  intention  of  the  testator  that  his 
daughters  should  take  the  land  in  fee  discharged  of  the  encum- 
brances. The  intention  of  the  testator  is  the  law  of  the  will,  and 
it  being  clear  there  was  no  occasion  to  resort  to  arbitrary  legal 
principles  designed  to  regulate  administration  in  the  absence  of 
intention.  In  Hoff'%  Appeal^  12  Harris  200,  the  decedent  devised 
to  his  wife  premises  which  he  had  purchased  for  $18,900,  no  refer- 
ence being  made  in  the  deed  to  any  mortgage,  but  the  receipt 
endorsed  on  it  was  for  $5500,  "which  with  a  certain  mortgage 
debt  of  $8400  made  of  the  same  premises  by  the  above-named 
Abner  Elmes  to  Isaac  Harvey,  Jr.,  and  the  interest  due  and  to  grow 
due  thereon,  are  to  be  paid  by  the  said  John  Hoff,  is  in  full  of  the 
consideration  for  the  above  granted  premises."  The  court  held  that 
the  mortgage  should  be  paid  out  of  the  personalty.  Woodward, 
J.,  said,  "  Now  it  is  immaterial  whether  this  amounted  to  a  coven- 
ant on  the  part  of  Hoff  to  pay  the  mortgage,  though  according  to 
the  doctrine  of  Campbell  v.  Shrum^  3  Watts  60,  and  the  cases 
there  cited,  it  might  be  easy  to  say  it  did ;  but  surely  there  can  be 
no  doubt  he  would  be  liable  to  an  action  for  money  had  and  received 
at  the  suit  of  a  mortgagee.  ♦  *  *  If  then,  Hoff  in  his  purchase  of 
Reynolds,  made  himself  liable  to  the  mortgagee  in  any  form  of 
action,  how  can  we  hesitate  to  call  the  mortgage  his  debt  ?  It  is 
of  no  consequence  that  the  mortgagee  was  not  a  party  to  the  deal- 
ings between  Hoff  and  Reynolds,  for  it  is  a  rudimental  prfbciple 
that  a  party  may  sue  on  a  promise  made  on  sufficient  consideration 
for  his  use  and  benefit,  though  it  be  made  to  another  and  not  to 
himself.  It  is  equally  unimportant  that  the  mortgagee's  remedies 
against  the  land  remain  unimpaired.  The  question  before  us  does 
not  touch  the  specific  lien  of  the  mortgage,  but  the  personal  lia- 
bility of  the  purchaser.  He  made  himself  liable  to  his  vendor  and 
to  the  mortgagee,  and  he  retained  purchase-money  enough  in  his 
hands  to  indemnify  himself.  That  money  belonged  to  the  mortga- 
gee, and  I  hold  he  might  have  recovered  it  in  assumpsit,  if  not  in 
covenant.'*  This  is  the  first  time  in  Pennsylvania  that  a  grantee 
who  had  assumed  a  mortgage  was  held  to  have  made  it  his  own 
personal  debt,  not  only  in  the  sense  of  the  English  cases  so  that 
his  executors  shall  pay  it,  but  also  so  as  to  be  himself  liable  to  the 
mortgagee  at  law.      The  decision  appears  to  have  been  a  clear 
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departure  from  the  principle  upon  which  all  the  previous  cases  had 
rested. 

The  New  York  authorities  were  not  cited  by  the  counsel  or  the 
court,  and  the  judgment  appears  to  have  been  founded  in  part  upon 
Belvedere  v.  Rochfort^  supra  ;  a  case  that  may  be  fairly  considered 
overruled,  and  in  part  upon  the  argument  of  counsel  therein,  and 
the  discussion  of  it  contained  in  2  Powell  on  Devises  676.  The 
circumstances  manifesting  the  intention  of  the  testator  to  make  the 
encumbrance  his  own  personal  debt,  were  far  less  cogent  than  those 
contained  in  that  case,  and  it  is  to  be  regretted  that  a  very  doubt- 
ful decision  was  extended  any  further.  But  we  may  positively 
complain  that  the  court  should  also  adopt  as  law  the  contention  of 
counsel  that  such  a  stipulation  for  the  especial  benefit  of  the 
vendor,  and  incidentally  for  the  benefit  of  the  mortgagee,  made  the 
vendee  liable  to  the  latter  at  law. 

This  has  never  been  decided  in  England  in  any  case,  and  in 
cases  of  administrators  there,  the  question  of  the  liability  of  a 
decedent's  personalty  to  exonerate  his  realty  from  encumbrances,  is 
at  least  independent  of  the  circumstances  of  his  liability  to  the 
creditor  at  law.  For  instance,  in  Parsons  v.  Freeman^  he  was 
held  to  have  made  the  encumbrance  his  own  personal  debt,  although 
it  was  admitted  he  had  not  made  himself  liable  to  the  mortgagee 
at  law,  and  on  the  other  hand,  in  many  cases,  Tanker ville  v. 
Fawcett,  Shafto  v.  Shafto^  Mattheson  v.  Hardwicke^  Hedges  v. 
Hedge^  supra^  he  was  held  not  to  have  made  the  encumbrance  his 
personal  debt,  although  he  had  made  himself  liable  to  the  owner  of 
it  at  law.  But  the  oourt  joined  them  both  together,  and  Lord 
Thurlow*s  argument  while  at  the  bar  was  precipitated  as  the  law  of 
Pennsylvania.  It  was  followed  in  Lennig's  Estate^  2  P.  F.  Smith 
137.  The  decedent  had  bought  the  premises  "in  consideration  of 
J20,000  lawful  money  of  the  United  States  paid,  &c.,  and  of  the 
assumption  of  the  said  F.  Lennig  of  the  two  mortgages  hereinafter 
particularly  mentioned.'*  And  in  the  receipt  the  assumption  of 
the  two  mortgages  was  mentioned  as  a  part  of  the  purchase-money. 
The  court  held  that  the  mortgages  should  be  paid  out  of  the 
personal  estate,  relying  upon  Hoff's  Appeal^  supra,  of  which 
Agnew,  J.,  said,  "It  is  there  held  that  where  the  purchaser  paid 
the  full  price  of  the  land  by  including  the  encumbrances  which  he 
assumed  to  pay  as  the  entire  consideration  of  the  premises,  the 
purchaser  made  the  debt  his  own,  both  as  it  regards  the  mortgagor 
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and  mortgagee,  and  that  an  action  would  lie  for  the  mortgagee 
against  the  purchaser  for  the  amount  of  his  encumbrance  retained 
out  of  the  price.**  Metzgar  and  Q^emerfs  Appeal,  21  P.  F.  Smith 
330,  need  only  be  noted  in  this  connection  as  decfded  upon  very 
obvious  principles,  without  involving  any  special  discussion  of  the 
point  now  under  consideration.  The  following  passage  is  quoted 
simply  to  show  that  Sharswood,  J.,  did  not  lose  sight  of  the  quali- 
fying phrase,  the  force  of  which  escaped  Judge  Strong  in  Wood- 
ward's Appeal,  supra,  "  That  George  Steininger,  Sr.,  was  per- 
sonally liable  for  the  Metzgar  dower  is  undisputed.  His  deed  to 
his  son,  George  Steininger,  Jr.,  for  the  land  upon  which  it  was  an 
encumbrance  subject  to  that  dower  as  between  him  and  the  vendee 
made  it  the  debt  of  the  latter.** 

It  would  be  impossible  to  reconcile  with  previous  and  subsequent 
decisions  of  the  same  court  the  purely  obiter  observations  in  Hoff^s 
Appeal  and  Lennicfs  Estate,  which  were  cases  of  administration, 
about  the  direct  liability  of  the  purchaser  of  property  under  and 
subject  to  the  payment  of  a  mortgage  to  the  mortgagee  at  law. 
The  circumstance  seems  to  have  been  overlooked  in  them  that  in 
order  that  a  third  party  may  sue  on  a  promise  made  to  another  for 
his  benefit,  it  must  have  been  not  incidentally  so  but  for  his  especial 
benefit.  A  trust  must,  as  it  were,  be  declared  for  him  by  the  pro- 
misee's giving  to  or  leaving  in  the  hands  of  the  promisor  money  or 
goods  for  his  benefit:  Blymire  v.  Boistle,  6  Watts  182;  ffindv. 
Holdship,  2  Id.  104 ;  Vincent  v.  Watson,  6  Harris  96 ;  Beer  v. 
Mobinson,  9  Barr  229 ;  Campbell  v.  Lacock,  4  Wright  448 ;  Torrens 
V.  Campbell,  24  P.  F.  Smith  471 ;  Nelson  v.  Blight,  1  Johns.  Gas. 
205 ;    Weston  v.  Barker,  12  Johns.  276. 

Indeed  under  the  last  judicial  statement  of  the  principle  in 
Pennsylvania,  it  would  seem  impossible  to  apply  it  in  favor  of  a 
mortgagee :  Kountz  v.  Holthouse,  5  W.  N.  C.  463.  Mercur,  J. : 
"  The  general  rule  is  that  an  action  on  a  contract,  whether  express 
or  implied,  must  be  brought  in  the  name  of  the  party  in  whom  the 
legal  interest  in  such  contract  was  vested:  1  Chit.  Plead.  2.  Yet 
many  cases  are  to  be  found  in  which  the  right  of  a  third  person  to 
sue  has  been  sustained  on  a  promise  made  to  another.  Hence,  if 
one  pay  money  to  another  for  the  use  of  a  third  person,  or  having 
money  belonging  to  another,  agree  with  that  other  to  pay  it  to  a 
third,  an  action  lies  by  the  person  beneficially  interested.  This 
right  of  action  is  not  restricted  to  cases  of  money  only,  but  extends 
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to  an  agreement  to  deliver  over  any  valuable,  so  that  such  third 
party  is  the  only  party  in  interest.  But  when  a  debt  already 
exists,  a  promise  by  a  third  person  to  pay  such  debt  being  for  the 
benefit  of  the  original  debtor  and  to  protect  him  against  it,  he  must 
necessarily  have  a  right  of  action  against  his  promisor  to  secure 
that  protection.  If  the  third  person  also  become  liable  to  the 
original  creditor,  he  would  be  subject  to  two  separate  actions  at  the 
same  time,  and  for  the  same  debt.  This  would  be  manifestly  unjust." 
But  until  two  cases  to  be  considered  presently  were  reported,  the 
profession  in  Pennsylvania  remained  in  a  state  of  honest  doubt 
whether  the  decisions  in  Boff's  Appeal  and  Lennig%  Estate 
were  to  be  restricted  to  cases  of  the  administration  of  decedents' 
estates  where  similar  language  should  be  found,  or  whether  the 
doctrine  of  indemnity  was  to  be  absolutely  abandoned  and  the  law 
adopted  as  now  laid  down  in  the  state  of  New  York.  In  Moore* % 
Appeal^  36  Leg.  Int.  96,  the  intestate  had  purchased  premises  "for 
the  consideration  of  the  sum  of  ?9500,  *  *  *  under  and  subject, 
nevertheless,  to  the  payment  of  the  aforesaid  mortgage-debt  of 
J8500,  and  the  interest  due  and  to  grow  due  thereon.**  The 
receipt  was  for  ?9500,  "being  the  full  consideration-money  above 
mentioned."  The  question  was  between  the  heir  and  the  personal 
representative  whether  the  intestate  had  not  made  the  mortgage  his 
own  personal  debt  so  as  to  entitle  the  heir  to  be  exonerated  from  it 
out  of  the  personal  estate.  The  Orphans'  Court  decided  this  ques- 
tion against  the  heir,  saying,  inter  alia :  "  The  result  of  the  cases 
is  this,  that  the  promise  of  W.  F.  Moore,  the  decedent,  as  shown  by 
his  deed  of  purchase,  was  a  promise  of  indemnity  upon  which  his 
vendor  would  have  recovered  against  the  decedent  only  after  pay- 
ment by  himself  of  the  mortgage-debt,  and  upon  which  the  mort- 
gagee could  not  have  maintained  a  personal  action  against  the  dece- 
dent." The  Supreme  Court  affirmed  the  decree,  Sharswood,  J., 
saying  :  "  The  question  then  is,  did  the*  decedent  make  this,  mort- 
gage-debt his  own  so  as  to  entitle  his  heir  to  call  upon  the  personal 
estate  to  exonerate  the  land  ?  An  examination  of  the  cases  which 
have  been  decided  on  the  legal  effect  of  such  a  clause  in  a  convey- 
ance shows,  we  think,  that  unless  there  exist  special  circumstances 
to  raise  a  covenant  to  pay  the  encumbrance,  it  amounts  only  to  an 
indemnity  to  the  vendor."  In  Samuel  v.  Peyton^  36  Leg.  Int.  96, 
Wheeler,  being  the  owner  of  a  tract  of  ground,  agreed  to  convey 
the  same  to  Kressler  for  $7500,  and  to  advance  him  the  further 
Vol.  XXVn.— 52 
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sum  of  $35,700,  to  build  fifty  houses  thereon,  Wheeler  to  be 
secured  by  a  bond  and  mortgage  on  each  house,  the  houses  alone 
to  be  liable  for  the  amount  of  the  bonds,  and  neither  Kress- 
ler  nor  his  assigns  to  be  personally  liable  therefor.  To  carry  out 
this  intention  Wheeler  conveyed  the  land  to  Pierie,  a  man  of  sti-aw, 
who  executed  the  fifty  bonds  and  mortgages  to  Wheeler,  and  then 
conveyed  the  premises  to  Kressler.  The  plaintiffs,  by  divers  as- 
signments, became  the  owner  of  one  of  these  bonds  and  mortgages, 
and  the  defendant,  by  divers  conveyances,  the  owner  of  the  pre- 
mises, under  and  subject  to  the  payment  of  it.  The  plaintiff  sold 
the  premises  under  the  mortgage,  and  brought  an  action  of  assump- 
sit against  the  defendant,  who  had  ceased  to  have  any  title  or  inter- 
est therein,  for  the  deficiency.  The  defendant  pleaded  specially 
the  agreement  between  Wheeler  and  Kressler  that  the  latter  and 
his  assigns  should  not  be  personally  liable  upon  the  bonds,  to  which 
the  plaintiff  demurred,  and  the  court  below  sustained  the  demurrer. 
The  Supreme  Court  reversed  the  judgment,  Sharswood,  C.  J.,  say- 
ing ;  ''  In  Moore's  Appeal,  which  has  just  been  decided,  it  has  been 
held  by  this  court  that  the  conveyance  of  land  '  under  and  subject* 
to  a  mortgage  or  other  encumbrance,  is  of  itself  a  covenant  of 
indemnity  only  for  the  protection  of  the  vendor.  It  was  shown  in 
that  case,  on  a  review  of  the  authorities,  that  it  was  only  where 
there  was  an  express  agreement  to  pay  the  encumbrance,  or  where 
such  agreement  might  be  implied  from  the  circumstances,  that  there 
was  liability  to  the  encumbrancer,  or  that  he  could  sue  in  the  name 
of  the  vendor  to  his  use.  The  vendor  must  sue,  and  must  show 
that  he  has  been  damnified ;  or  at  least  must  show  that  his  danger 
of  damnification  is  imminent.  The  special  pleas  in  this  case  not 
only  expressly  denied  any  agreement  by  the  defendant  to  pay  the 
mortgage,  but  averred  a  state  of  things  which  showed  that  his 
vendor  never  could  be  damnified.  K  it  was  expressly  agreed  that 
the  first  grantee  from  the  party  creating  the  encumbrance  should 
not  be  personally  liable,  it  is  evident  that  no  subsequent  grantee 
could  become  so  without  his  own  express  agreement.  The  first 
link  in  the  chain  by  which  a  subsequent  grantee  might  be  called 
upon  to  indemnify  his  vendor  would  be  wanting.  On  the  demurrer, 
to  the  special  pleas  of  the  defendant,  we  think  he  was  entitled  to 
judgment." 

These  cases  deliberately  adopt,  as  the  law  of  Pennsylvania,  the 
theory  that  the  purchaser  of  premises  under  and  subject  to  the 


Digitized  by 


Google 


BY  tbE  PURCHASER  OF  LAND.  411 

payment  of  a  mortgage  does  not  make  it  his  personal  debt,  but 
only  undertakes  to  indemnify  his  grantor,  and  that  he  cannot  there- 
fore be  made  directly  liable  in  assumpsit  to  the  mortgagee. 

Finally,  so  far  is  the  doctrine  from  public  approbation  that  an 
Act  of  June  12,  1878,  has  been  passed  to  destroy  the  responsibility 
of  the  grantee  in  its  unqualified  shape,  and  to  rest  what  is  left  of  it 
upon  the  doctrine  of  indemnity. 

In  Massachusetts,  the  liability  of  the  grantee  who  assumes  en- 
cumbrances, is  that  of  indemnifying  his  grantor :  Pike  v.  Browrty 
7  Cush.  133 ;  Brannan  v.  Dowse^  12  Cush.  228.  Xnd  the  mort- 
gagee, for  want  of  privity,  cannot  maintain  an  action  against  such 
grantee:  Miller  v.  Whipple^  1  Gray  31.  The  language  of  Tumas 
V.  Durgin,  119  Mass.  500,  was  not  intended  to  disturb  either  of 
these  principles,  as  may  be  seen  by  reference  to  Pettee  v.  Pennard, 
120  Mass.  522.  And  in  the  administration  of  the  estate  of  a  dece- 
dent who  has  bought  subject  to  a  mortgage  forming  part  of  the 
consideration,  the  mortgage  will  remain  charged  upon  the  realty, 
unless  the  will  manifest  an  intention  that  it  shall  be  paid  out  of  the 
personalty :  ffewea  v.  Behoriy  3  Gray  205 ;  Andrews  v.  Bishop^ 
5  Allen  491. 

In  Connecticut,  the  purchaser  of  an  equity  of  redemption  incurs 
no  liability  for  encumbrances :  Post  v.  Bank^  28  Conn.  433.  But 
if  he  agree  to  buy  subject  to  the  encumbrance,  and  it  is  deducted 
from  the  purchase-money,  he  will  be  held  to  have  undertaken  to 
indemnify  his  grantor:  Tozmsend  v.  Wardj  27  Conn.  614.  In 
Foster  v.  Atwater,  42  Conn.  250,  the  mortgagee  was  allowed  to 
sue  the  grantee  who  had  assumed  the  mortgage  directly,  but  not 
from  any  principle  of  privity,  but  because  the  grantee  having 
assigned  to  him  all  his  right  of  action,  he  was  allowed  by  statute  to 
proceed  in  his  own  name. 

In  Iowa,  the  purchaser  of  an  equity  of  redemption  is  not  held 
liable  for  the  mortgage-debt :  Johnson  v.  Morrell,  13  Iowa  300  ; 
but  when  he  has  assumed  it,  he  is  subject  to  the  same  rules  of  law 
as  ultimately  adopted  in  New  York  :  Corbet  v.  Watsman,  11  Iowa 
86 ;  Moses  v.  The  Clerk,  12  Id.  139 ;  Thompson  v.  Bertraniy  Id. 
476;  ScoU's  Admr  v.  Gill,  19  Id.  187 ;  Bowen  v.  Kuntz^  37  Id. 
240 ;  Beam  v.  Jack,  44  Id.  325. 

See  also  Story's  Eq.  Jur.,  vol.  1,  sec.  574-576 ;  vol.  2,  sec. 
248 ;  Thomas  on  Mortgages,  ch.  9  and  15 ;  Jones  on  Mortgages 
Ch.  15-17. 
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A  loan  upon  mortgage  in  its  nature  differs  little  from  any  other 
loan  upon  collateral;  the  mortgagee  having  and  keeping  as  his 
security  for  the  loan  the  personal  responsibility  of  the  borrower, 
and  the  value  of  the  real  estate  collateral,  which  he  has  thought 
proper  to  accept.  The  way  in  which  this  security  may  be  increased 
under  the  New  York  rule,  at  every  transfer  of  the  encumbered  pre- 
mises, by  the  personal  responsibility  of  the  purchaser,  seems  unrea- 
sonable :  and  to  allow  him  without  resorting  to  the  premises,  a  right 
of  action  for  the  whole  debt  against  any  one  in  the  line  of  title, 
independent  of  the  agreements  such  person  may  have  with  his 
grantor,  seems  quite  inconsistent  with  ordinary  legal  principles. 
The  more  the  subject  is  investigated,  the  more  will  the  rule  com- 
mend itself,  that  the  promise  of  the  grantee  is  directly  for  the 
benefit  of  his  grantor,  is  merely  to  indemnify  him  from  the  debt, 
and  gives  the  mortgagee  no  rights  whatever  at  law,  and  only  in 
equity  an  opportunity,  after  a  sale  of  the  premises,  to  avail  him- 
self of  this  duty  so  long  as  it  is  owed  to  the  mortgagor,  and  no 
longer.  H,  G.  W. 

m 

RECENT    ENQLI8H    DECISIONS. 

High  Court  of  Jtistice ;    Queen* 8  Bench  JDivision. 

EASTLAND  v.  BURCHELL. 

The  authority  of  a  wife  to  pledge  the  credit  of  her  hasband,  is  not  an  inherent 
but  a  delegated  authority.    If  she  binds  him  it  can  only  be  as  his  agent. 

Where  a  wife  leaves  her  husband  without  cause  she  carries  no  implied  aathority 
to  bind  him  even  for  necessaries  ;  but  when  she  is  driven  away  by  his  fault,  he  is 
bound  to  maintain  her  elsewhere,  and  she  becomes  of  necessity  his  agent  to  supply 
her  wants  upon  his  credit.  In  such  case  only  is  the  question  of  the  adequacy  of 
an  allowance  or  the  suitableness  of  the  goods  furnished  as  necessaries,  open  to 
the  jury. 

Where,  however,  husband  and  wife  separate  by  mutual  consent,  the  terms  on  whidi 
the  separation  is  made  are  binding  on  them  so  long  as  it  lasts  ;  and  if  one  of  the  terms 
fixes  the  amount  of  the  wife's  income,  she  has  no  authority  to  pledge  her  husband's 
credit  for  necessaries  in  the  event  of  such  income  proving  insufficient. 

This  was  an  appeal  from  the  Tunbridge  County  Court  on  a  case 
stated  for  the  opinion  of  the  court. 

The  action  was  brought  by  the  plaintiff,  a  butcher,  against  the 
defendants,  who  were  husband  and  wife,  for  88Z.  for  meat  supplied 
to  the  wife,  who  at  the  time  was  living  separate  from  her  husband. 

The  County  Court  judge  gave  judgment  in  favor  of  the  plaintiff 
against  the  husband  for  the  whole  amount. 
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The  husband  appealed  from  this  judgment,  and  on  the  appeal 
raised  a  question  as  to  the  rejection  of  evidence  at  the  trial.  The 
facts  relating  %o  this  latter  pojnt  will  be  found  in  the  judgment. 

Watkin  Williams^  Q.C.,  for  the  appellant. — A  wife  has  no 
authority  to  pledge  her  husband's  credit  when  separated  from  him, 
such  separation  being  by  mutual  consent,  and  arrangements  as  to 
the  income  of  the  wife  suitable  to  the  position  of  the  parties  having 
been  made :  Jolly  v.  Re98j  15  0.  B.  N.  S.  628.  It  is  for  the  plain- 
tiff to  show  that  agency  existed  between  the  husband  and  wife.  As 
to  the  question  of  evidence,  it  is  clear  from  Cobbett  v.  Hudson^  1 
E.  &  B.  11,  that  a  man  may  be  witness  and  advocate  in  the  same 
cause :  see  note  to  Manby  v.  Scottj  2  Smith's  Leading  Cases  429. 

Kingsford,  for  the  respondent. — As  to  the  second  point,  the 
judge  was  right  in  refusing  the  evidence  of  the  advocate  ;  it  could 
only  be  hearsay.  As  to  the  principal  question,  when  parties  sepa- 
rate by  consent,  the  question  of  suflSciency  of  allowance  is  for  the 
jury.  If  it  be  not  paid  or  inadequate,  the  husband  is  responsible 
for  necessaries  supplied .  to  the  wife.  This  principle  runs  through 
all  the  decided  cases :  see  Addison  on  Contracts,  7  th  ed.  135 ;  also 
Sodgkinson  v.  Fletcher^  4  Camp.  70 ;  Hunt  v.  De  Blaquiere^  5 
Bing.  550 ;  NurBe  v.  Craig,  2  B.  &  P.  N.  R.  148 ;  Johnston  v. 
Sumnery  3  H.  &  N.  261 ;  Biffin  v.  Bignell,  7  Id.  877. 

The  judgment  of  the  court  was  delivered  by 

Lush,  J. — The  questions  arising  in  this  appeal  are,  first,  whether 
the  appellant  is  liable  for  butcher's  meat  supplied  to  his  wife 
between  the  13th  of  March  and  the  3d  of  October  1877,  under  the 
circumstances  stated  in  the  case  ;  and,  secondly,  whether  the  County 
Court  judge  was  right  in  excluding  the  evidence  of  his  solicitor,  who 
tendered  himself  to  prove  from  his  personal  knowledge  what  the 
exact  income  of  the  appellant  was,  the  ground  of  rejection  being 
that  the  solicitor  was  acting  as  advocate  for  him  in  the  cause,  and 
that  he  could  only  give  hearsay  evidence. 

The  appellant  and  his  wife  were  married  in  1850.  On  the  6th  of 
January  1876,  they  separated  by  mutual  consent,  the  appellant 
taking  charge  of  the  four  elder  children,  the  three  younger  ones 
remaining  with  his  wife.  By  their  marriage  settlement  all  the 
property  then  belonging  to  the  wife,  together  with  the  property 
which  would  come  to  her  on  the  death  of  her  mother,  was  settled  to 
her  separate  use.     A  deed  of  separation  was  executed  by  which  she 


Digitized  by 


Google 


414  EASTLAND  ».  BURCHELL. 

was  to  take  and  enjoy  all  articles  of  personal  ornament  and  dress, 
and  all  property  and  income  to  which  she  then  was  or  should  there- 
after become  possessed  or  entitled,  and  the  savings  of  all  income. 
The  appellant  covenanted  to  pay  to  the  trustee  51.  per  quarter  so 
long  as  the  three  children,  or  any  of  them,  should  be  under  the  age 
of  twenty-one  years  and  continue  to  reside  with  her;  the  wife 
covenanted  that  she  would  maintain  and  educate  the  children  out  of 
her  separate  income  and  the  51.  per  quarter,  and  not  apply  to  the 
appellant  for  any  further  pecuniary  assistance;  and  the  trustee 
covenanted  to  indemnify  him  from  all  debts  and  liabilities  thereafter 
to  be  contracted  by  the  wife. 

The  parties  continued  to  live  separate  under  this  arrangement, 
and  the  appellant  had  paid  the  51.  per  quarter  up  to  a  period  sub- 
sequent to  the  accruing  of  the  debt  in  question.  The  respondent 
had  never  known  the  appellant,  and  had  only  dealt  with  the  wife 
subsequently  to  the  deed  of  separation.  He  supplied  the  goods, 
supposing  her  to  be  a  married  woman,  but  without  making  any 
inquiries  in  the  matter. 

The  only  evidence  on  which  the  learned  judge  acted  was  that 
of  the  wife  (it  being  admitted  that  the  goods  had  been  supplied),  and 
she  stated  that  she  had  been  ever  since  the  separation  in  receipt  of 
her  separate  income,  which  brought  in  297/.  15«.  2d.  per  annum, 
and  the  201.  a  year  paid  by  the  appellant,  and  that  she  found  such 
income  insufficient  to  enable  her  to  maintain  herself  and  such  of 
her  children  as  resided  with  her,  and  to  educate  them.  The  case 
states  that  she  also  gave  evidence  as  to  the  position  and  income  of 
the  defendant  prior  to  her  separation,  but  does  not  state  what  that 
position  and  income  were. 

The  learned  judge  decided  upon  this  evidence  that  the  income  of 
the  wife  was  insufficient  for  the  maintenance  and  education  of 
herself  and  the  children  under  her  care,  and  thereupon  held,  as  a 
matter  of  law,  that  she  had  authority  to  pledge  her  husband's  credit, 
and  did  pledge  it  to  the  respondent  in  respect  of  the  meat  supplied 
to  her.  We  are  of  opinion  that  this  ruling  is  erroneous.  The 
authority  of  a  wife  to  pledge  the  credit  of  her  husband  is  a  dele- 
gated, not  an  inherent  authority.  If  she  binds  him,  she  binds  him 
only  as  his  agent.  This  is  a  well-established  doctrine.  If  she 
leaves  him  without  cause  and  without  his  consent,  she  carries  no 
implied  authority  with  her  to  maintain  herself  at  his  expense. 
But  if  he  wrongfully  compels  her  to  leave  his  house,  he  is  bound 
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to  maintain  her  elsewhere,  and  if  he  makes  no  adequate  provision 
for  this  purpose,  she  becomes  an  agent  of  necessity  to  supply  her 
wants  upon  his  credit.  In  such  a  case,  inasmuch  as  she  is  entitled 
to  a  provision  suitable  to  her  husband's  means,  the  sufficiency  of 
any  allowance  which  he  makes  under  these  circumstances  is  neces- 
sarily a  question  for  the  jury.  Where,  however,  the  parties 
separate  by  mutual  consent  they  may  make  their  own  terms,  and 
so  long  as  they  continue  the  separation  these  terms  are  binding  on 
both.  Where  the  terms  are,  as  in  this  case,  that  the  wife  shall 
receive  a  specified  income  for  her  maintenance,  and  shall  not  apply 
to  the  husband  for  anything  more,  how  can  any  authority  to  claim 
more  be  implied?  It  is  excluded  by  the  express  terms  of  the 
arrangement.  It  is  obviously  immaterial  whether  the  income  is 
derived  from  the  wife's  separate  property,  or  from  the  allowance  of 
the  husband,  or  partly  from  the  one  source  and  partly  from  the 
other.  It  is  enough  that  she  has  a  provision  which  she  agrees  to 
accept  as  sufficient.  She  cannot  avail  herself  of  her  husband's 
consent  to  the  separation,  which  alone  justifies  her  in  living  apart 
from  him,  and  repudiate  the  conditions  upon  which  that  consent 
was  given.  And  it  seems  superfluous  to  add  that  no  third  person 
can  claim  to  disturb  the  arrangement  made  between  the  husband 
and  the  wife,  and  to  say  that  he  will,  by  supplying  goods  to  the 
wife  on  credit,  compel  the  husband  to  pay  more  than  the  wife  could 
have  claimed,  that  is,  the  stipulated  allowance.  He  can  derive  no 
authority  from  the  wife  which  she  is  incompetent  to  give.  We  are, 
therefore,  of  opinion  that  any  inquiry  into  the  husband's  means 
was  irrelevant,  and  for  that  reason  we  abstain  from  saying  more 
upon  the  second  question  than  that,  if  evidence  upon  that  point  had 
been  relevant,  we  see  no  reason  why  the  evidence  offered  should  be 
rejected. 

We  do  not  think  it  necessary  to  go  through  the  various  cases 
cited.  They  are  no  guides,  to  us,  except  so  far  as  they  exhibit  the 
principles  on  which  the  authority  of  a  wife  to  pledge  the  credit  of 
her  husband  rests.  Upon  that  point  they  are  conclusive  to  show 
that  the  capacity  of  a  wife  to  contract  debts  upon  the  credit  of  her 
husband  is  derived  from  an  authority  either  expressly  or  impliedly 
given  by  him.  We  need  only  refer  to  the  two  more  recent  cases 
of  Johnston  v.  Sumner  and  Biffin  v.  BigneJl. 

We  are  not  concerned  to  inquire  whether  in  this  or  that  particular 
case  this  principle   has  been  rightly  applied.     We  have  only  to 
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deal  with  the  facts  of  this  case,  and  applying  the  principle  to  them, 
we  hold  that  the  appellant  is  not  liable  for  the  debt  contracted  with 
the  respondent. 

Being  satisfied  that  we  have  all  the  materials  before  us  necessary 
for  the  determination  of  the  question,  it  would  be  a  useless  expense 
to  the  parties  to  send  the  case  back  for  a  new  trial.  We,  therefore, 
act  upon  the  wholesome  provisions  of  the  Judicature  Act,  1875, 
ord.  40,  r.  10,  and  direct  that  the  judgment  for  the  plaintiff  below 
be  set  aside,  and  judgment  be  entered  for  the  appellant. 


It  may  not  be  easy  to  reconcile  all  the 
decisions  upon  the  subject  of  a  husband's 
liability  for  his  wife's  contracts.  In 
some  of  them  the  true  ground  of  her 
authority — that  of  agency — may  not 
have  been  kept  distinctly  in  view.  In- 
deed the  prevailing  custom  among  legal 
authors  on  contracts  to  treat  the  subject 
under  the  head  of  **  Married  Women  '* 
rather  than  under  **  Agency,"  where  it 
more  properly  belongs,  may  have  tended 
to  mislead  the  reader  as  to  the  true 
source  of  her  authority.  But  recognis- 
ing now  the  doctrine  in  its  fullest  extent 
that  a  wife  has  not  ordinarily,  as  wife, 
any  original  and  inherent  authority  to 
charge  her  husband  by  her  contracts — a 
power  to  endure  so  long  as  the  relation 
endures— but  that  she  can  bind  him  only 
H4  as  1m»  agent,  express  or  implied — im- 
plied in  fact,  or  implied  in  law — let  us, 
for  convenience  sake,  consider  the  sub- 
ject in  four  classes  of  cases  : 

1.  During  cohabitation ;  2.  When 
she  has  left  him  through  his  fault ;  3. 
When  they  separate  by  mutual  consent ; 
4.  When  she  leaves  without  just  cause. 

I.  During  cohabition.  And  here  we 
should  exclude  all  those  cases  where  an 
implied  agency  in /ac/  is  created,  as  by 
having  paid  former  bills  without  objec- 
tion, or  when  the  husband  sees  or  knows 
of  the  delivery  and  consumption  of  the 
goods  without  any  disapprobation,  or 
when  in  any  way  he  ratifies  and  con- 
firms his  wife's  purchases — for  these  cir- 
cumstances might  create  a  tacit  agency, 
whether  the  purchases  wore  made  by  a 


wife,a  son, or  a  servant.  They,  therefore, 
shed  no  true  light  upon  the  question  we 
are  now  considering,  viz.,  the  extent 
of  her  implied  agency  in  law.  And 
many  of  the  apparently  conflicting  cases 
on  this  subject  may  be  reconciled  on  the 
ground  that  there  was  evidence  of  some 
tacit  agency  in  fact. 

It  may  therefore  be  assumed,  that 
during  cohabitation  a  wife  has  ordinarily 
a  prima  facie  agency  to  purchase  on  her 
husband's  credit,  necessary  supplier  for 
herself  and  the  family.  This  is  based 
largely  upon  the  fact  that  it  is  customary 
to  intrust  a  wife  with  the  management  of 
the  household  affairs,  and  to  that  extent, 
tradesmen  have  a  right  prima  facit  to 
consider  her  authorized.  The  authori- 
ties on  this  point  are  so  uniform  as 
to  render  their  citation  unnecessary. 
And  see  Jewsbury  v.  Newbold,  26  L.  J. 
Ex.  247  (1857),  not  elsewhere  reported ; 
Jolly  v.  Rees,  15  C.  B.  (N.  S.)  628. 

But  this  agency  is  limited  to  articles 
that  are  reasonably  necessary  for  her  or 
the  family,  and  does  not  extend  to  busi- 
ness contracts,  nor  to  purchases  of  ex- 
travagant articles  for  herself  or  children, 
or  gifts  for  her  friends.  See  Lane  t. 
Ironmonger  J  13  M.  &  W.  367  ;  ^Seotoii  r. 
Benedict,  5  Bing.  28  ;  Afontague  ▼.  JSene- 
diciy  3  B.  &  C.  631  ;  PkilipsonT.  Hayto't 
Law  Rep.  6  C.  P,  38  ;  St,  John's  Paritk 
T.  Bronson,  40  Conn.  75 ;  Sutter  t. 
Muttin,  50  Ga.  242. 

And  the  agency  to  purchase  necessa- 
ries even,  is  only  prima  facie,  and  may 
be  disproved  by  the  husband,  by  show- 
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ing  that  he  had  abandantly  supplied  the 
honse  with  all  things  necessary  and 
suitable ;  or  that  he.  had  tarnished  his 
wife  with  ample  ready  money  for  the 
purpose,  and  requested  her  not  to  pur- 
chase on  credit ;  or  had  provided  suit- 
able places  where  all  things  necessary 
could  be  had,  and  forbidden  her  to  pur- 
chase elsewhere.  The  husband  is  still, 
in  view  of  the  law,  the  head  of  the 
house  ;  and  has  a  right  to  control  the 
affairs  of  his  own  household.  He  haa 
a  right  to  say  when  and  how  his  house 
shall  be  supplied,  though  of  course  he 
caonot  repudiate  his  obligation  alto- 
gether. But  so  long  as  he  does  his  duty 
in  this  particular,  there  is  no  duty  to  be 
done  for  him  by  another,  and  therefore 
there  i\  no  one  authorized  by  law  to  do 
it.  The  modem  cases  of  Woodward  v. 
Barnes,  43  Vt.  330;  Reidr,  Teakle,  13 
C.  B.  627;  Reneaux  v.  TeaUe,'^jX, 
680;  Joily  v.  Rees,  15  C.  B,  (N.  S.)  628; 
Holt  V.  Hrien,  4  B.  &  A.  252  ;  Cromwell 
V.  Benjamin,  41  Barb.  560;  Ilen'oU  v. 
Baginli,  9  Bosw.  578 ;  Richardson  v. 
Dubois,  Law  Rep.  5  C.  P.  51*;  Keller 
V.  Phillips,  39  N.  Y.  351  ;  40  Barb. 
390  ;  Burr  v.  Armstrong,  56  Mo.  577  ; 
Harrison  v.  Grady,  12  Jur.  (N.  S.) 
140  ;  14  Weekly  Rep.  139  ;  Shoolbred  r. 
Baker,  16  Law  T.  Rep.  (N.  S.)  359  ; 
Ryan  ▼.  Nolan,  Irish  R.  3  C.  L.  319, 
fully  support  these  views,  though  doubt- 
less there  may  be  some  authority  the 
other  way.  Ruddock  v.  Marsh,  1  H.  & 
N.  601 ,  in  which  the  husband  was  held 
liable  for  necessaries  supplied  and  con- 
sumed in  his  absence,  although  he  had 
left  sufficient  money  with  his  wife  for 
that  purpose,  is  apparently  contrary  to 
all  sound  rule  on  this  subject. 

2.  Where  she  leaves  him  through 
his  fault.  Here  she  carries  her  implied 
agency  with  her,  and  has  the  same 
power  to  supply  her  own  wants  on  his 
credit,  as  before.  Hancock  v.  Mtrrick^ 
10  Cush.  41  ;  Mayhew  v,  Thayer,  8 
Gray  172:  Reynolds  v.  Sweefser^  15  Id. 
78  ;  Emery  v.  Emery,  1  Y.  &  J.  501  ; 
Vor..  XXVn.— 53 


Huftz  r.  Gibbs,  66  Penn.  St.  360; 
Houleston  v.  Smyths  3  Bing.  127  ;  Brcnon 
v.  Ackroyd,  5  El.  &  Bl.  819  ;  Harrison 
T.  Grady,  supra  ;  Forristall  v.  Ixiw-on,  34 
Law  T.  Rep.  903  (1876).  But  if  he 
still  furnishes  her  abundant  means  to  do 
so,  without  pledging  his  credit,  she  has 
no  right  to  use  the  money  otherwise, 
and  purchase  on  his  name.  And  if  the 
husband  authorizes  her  to  buy  at  certain 
places,  where  she  can  be  suitably  sup- 
plied, and  forbids  her  to  do  so  at  some 
particular  place,  he  has  a  right  to  do  so, 
and  is  not  bound  by  her  contracts  at 
that  place,  in  vidlation  of  his  express  ord- 
ers, when  there  was  no  reasonable  need 
of  her  so  contracting ;  certainly  after 
notice  of  the  facts  to  the  party  seeking  to 
charge  him.  Her  whims  are  not  the 
criterion  of  her  power,  but  her  needs 
only,  and  he  has  a  right  still  to  dictate 
who  his  creditors  shall  be,  provided 
always  he  does  not  unreasonably  limit 
her  in  her  range  of  choice.  See  Afolt  v. 
Comstock,  8  Wend.  544;  Kemball  v. 
Kpye^,  1 1  Id.  33 ;  Mizen  v.  Pick,  3  M. 
&  W.  481  ;  where  the  husband  was 
living  apart  from  his  wife  in  adultery, 
but  allowed  and  paid  her  a  suttieient 
sura  for  her  maintenance,  he  was  held 
not  liable  for  her  board  and  lodgings, 
though  the  plaintiff  had  no  notice  of  the 
allowance.  But  if  the  allowance  he 
makes  her  is  inadequate,  or  if  he  does 
not  pay  it  promptly,  she  still  retains 
her  agency  to  purchase  on  his  credit. 
Nurse  V.  Craig,  5  B.  &  P.  H8 ;  Baker 
V.  Sampson,  14  C.  B.  (N.  S.)  382; 
Coilier  V.  Brown,  3  F.  &  F.  67. 

3.  When    they    separate    by    mutual 
consent.     And  here  the  case  of  Eastland 
V.  Burehfll,  no    doubt,  lays  down   the 
modem    English   rule.     If  she  has  by 
articles  of  separation  deliberately  agreed 
to  accept  a  stated   sum   in  full  fur  her 
support,  and  stipulated  not  to  contract 
on  her  hu>band's  name,  she  cannot  do 
so,  even  though    the  sum  pnid    proves 
inadequate.     Her  agency  is  terminated. 
She  has  by  her  own   act  abrogated  it. 
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And  though  the  tradesman  who  supplies 
hor  is  ignorant  of  the  facts,  yet  he  trusts 
her  at  his  peril.  She  cannot  give  an- 
other rights  she  does  not  herself  pos- 
sess. See  Mallalien  v.  Lyon^  1  F.  &  F. 
431. 

In  Johnston  t.  Sumnej-y  3  H.  &  N. 
261  (1858),  the  defendant  and  his  wife 
had  separated  by  mutual  consent,  and 
with  the  agreement  that  she  should  have 
200/.  a  year,  for  her  own  use,  which  she 
had  been  receiving  during  her  marriage 
under  a  covenant  from  her  mother  to 
that  effect.  The  plaintiff  had  supplied 
her,  on  her  own  order,  %ith  dresses  and 
articles  of  millinery  to  the  amount  of 
160/.,  without  knowing  she  was  married, 
and  without  making  any  inquiry  about 
it,  but  having  afterwards  ascertained 
the  fact,  he  brought  an  action  against 
the  husband  for  it.  Upon  these  facts  it 
was  held  there  was  no  evidence  to  war- 
rant a  jury  in  finding  for  the  plaintiff, 
and  he  was  nonsuited,  which  was  con- 
firmed by  the  Court  of  Exchequer,  upon 
the  ground  that  the  question  was  one  of 
the  wife's  authority,  that  the  creditor 
must  make  that  out ;  that  to  do  so,  he 
must  show,  if  they  were  living  separate 
and  apart,  she  was  doing  so  under  cir- 
cumstances giving  her  an  authority  to 
pledge  his  credit,  and  if  she  had  agreed 
to  accept  an  allowance,  which  was  paid, 
it  was  the  plaintiff's  duty  to  show  such 
allowance  inadequate,  and  that  not 
being  shown,  there  was  no  evidence  to 
charge  the  husband. 

In  Biffin  v.  Bignell,  7  H.  &  N.  877 
(1862),  the  husband  allowed  and  paid 
his  wife,  as  per  agreement  between 
them,  twelve  shillings  a  week,  and  she 
boarded  with  the  plaintiff,  who  claimed 
36/.  for  three  months*  board  and  lodg- 
ing. Bramwrll,  J.,  told  the  jury  that 
if  the  defendant's  wife  was  living  apart 
from  him  under  an  agreement  by  which 
she  was  to  receive  a  weekly  allowance, 
which  was  paid,  she  could  have  no 
authority  to  pledge  his  credit,  and  the 
defendant   would    be  entitled   to  their 


verdict.  And  this  ruling  was  afiSrroed, 
Bramwell  repeating  that  even  if  the 
provision  was  inadequate,  the  wife  would 
have  no  such  authority,  so  long  as  she 
lived  apart  under  such  a  conditional 
assent  on  the  part  of  the  husband,  con- 
ditional upon  the  fact  that  she  would 
accept  the  provisions  in  full  of  ail  claim 
for  support. 

It  is  not  clear  the  American  rule  goes 
quite  80  far.  If  the  amount  so  paid  is 
found  adequate  to  her  wants  by  the 
jury,  it  is  clear  she  has  no  authority 
to  go  beyond  it  and  purchase  on  credit. 
One  of  the  earliest  and  best  considered 
cases  in  America  on  this  point  is  Cauy 
V.  Patton,  2  Ashm.  140,  which  agree  with 
the  English  rule  laid  down  in  Hodykinson 
V.  Fletcher y  4  Camp.  70  ;  Holder  v.  Cope, 
2  C.  &  K.  437  ;  Eeeve  v.  Conynghum, 
Id.  444  ;  Emmett  v.  Norton,  8  C.  &  P. 
506  ;  where  the  adequacy  of  the  allow- 
ance seems  to  have  been  considered 
material.  And  see  Fredd  t.  Eves,  4 
Harr.  385. 

So  it  was  held  in  Pidgin  v.  Cram,  8 
N.  H.  350,  that  where  they  separate  by 
mutual  consent,  and  the  husband  makes 
a  contract  with  a  suitable  person,  to 
support  his  wife  in  a  suitable  manner, 
she  cannot  leave  that  place  without  any 
just  cause  and  pledge  her  husband's 
credit  elsewhere  for  her  support.  And 
see  Stevens  v.  Stori^t  43  Vermont  327. 
Though  some  hold  that  even  in  such 
case,  if  the  wife  has  sufficient  means 
of  her  own,  she  cannot  purchase  on  her 
husband's  credit ;  for  if  she  chooses  to 
live  separate  and  apart,  without  his 
fault,  and  by  mutual  consent,  she  can 
only  charge  hira  in  case  of  actual  ne- 
cessity ;  and  if  able,  she  must  pay  her 
own  bills.  See  Litson  v.  Brown ,  26 
Ind.  489  ;  Dixon  v.  Harrell,  8  C.  &  P. 
717  ;  Liddlow  v.  Wilmot,  2  Stark.  86; 
Clifford  V.  Layton,  Mood.  &  Mai.  102  ; 
3C.  &P.  15. 

Of  course  if  he  does  not  promptly  p«y 
the  stipulated  allowance,  she  still  re- 
tains her  agency,  as  before.     BeaU  r. 
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Arahin,  86  L.  T.  Rep.  (N.  S.)  249  ;  necessaries  of  life.     McCutchen  v.   Mc- 

not  elsewhere  reported,  but  a  valaable  Gakag^  II  Johns.  281  ;  Cooper  v.  IJoyd^ 

case  on  the  point.     Baker  y.  Bamey,  8  6   C  B.    (N.   S.)   519;    Henderson   v. 

Johns.  \7:L  •  Stringer^  2  Dana  292  ;  Hunter  v.  Bouch- 

4.  Where   she   leaves    by    her  own  er,  3  Pick.  289  ;   Oinson  v.  Heritage,  45 

fault.     And   here  all  agree  she  leaves  Ind.  73;    Bevier  v.   Gallomay,  71   111 

her  agency  behind  her,  especially  when  517.     And   this  shows  that  her  power 

she  has  committed  adultery.     No  mat-  does  not  spring  solely  and  absolutely 

tcr  what  her  necessities  may  be,  no  mat-  from  her  relation  as  wifo— for  she  is 

ter  how  innocent  or  ignorant  the  person  such  still — but  from  some  other  princi- 

who  supplies  her  may  be  of  the  circum-  pie,  which  ought  to  be  kept  steadily  in 

stances  of  the  separation,  she  has  no  view  in  all  these  four  classes  of  cases, 
power  to  bind  her  husband  for  even  the  Edmuhd  H.  Bennbtt. 


RECENT    AMERICAN    DECISIONS. 
Supreme  Court  of  Errors  of  Connecticut. 

THE  DELAWARE  AND  HUDSON  CANAL  CO.  v.  SAMUEL 
BONNELL  ET  AL. 

A  creditor  who  levies  on  an  equity  of  redemption,  and  has  the  amount  of  the 
encumbrance  allowed  in  his  favor  in  the  appraisal  of  the  inter^t  set  off  to  him, 
cannot  set  up  the  invalidity  of  the  encumbrance. 

Whiteacre  and  Blackacre  were  mortgaged  to  A.,  and  afterwards  Blackacre  to  B., 
and  still  later  Blackacre  to  C.  B.  foreclosed  the  mortgagor  and  C.  upon  his 
mortgage  of  Blackacre,  and  then  redeemed  both  pieces  by  paying  A.'s  mortgage, 
taking  a  quit-claim  from  A,  C.  afterwards  levied  an  execution  against  the  mort- 
gagor, upon  the  equity  of  redemption  in  Whiteacre,  subject  to  the  entire  mortgage- 
debt  to  A.,  now  held  by  B.,  and  resting  upon  both  pieces — the  whole  of  that  debt 
being  allowed  for  in  the  appraisal  of  the  equity  levied  on.  Upon  a  petition  brought 
by  B.  to  foreclose  the  mortgagor  and  C.  upon  the  mortgage  of  Whiteacre,  origin- 
ally made  to  A.,  it  was  held  that  C.  was  estopped  from  claiming  that  Blackacre 
should  be  charged  with  any  portion  of  the  mortgage-debt. 

There  was  no  merger  of  the  mortgage  interest  acquired  by  B.  in  Whiteacre, 
because  he  had  no  superior  estate  in  Whiteacre  in  which  it  could  merge,  and 
because,  if  he  had,  it  was  for  his  interest  that  it  should  not  merge,  and  therefore 
presumably  his  intent  that  it  should  not. 

Bill  for  a  foreclosure,  brought  to  the  Superior  Court  in  Fair- 
field county.  Facts  found  by  a  committee,  and  decree  of  foreclo- 
sure passed  by  Hovey,  J,  Motion  in  error  by  respondents.  The 
case  is  fully  stated  in  the  opinion. 

(?.  H.  Watrous  and  W.  B.  Stoddard^  for  the  plaintiiTs  in  error, 
cited  as  to  merger,  Lockwood  v.  Sturdevant,  6  Conn.  390,  and 
Bassett  v.  MasoUj  18  Id.  136 ;  and  upon  the  point  that  a  moi  t- 
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gagee  will  Dot  be  permitted  to  obtain  more  than  his  debt,  Findlcy 
V.  Hosmer^  2  Conn.  353,  and  Porter  v.  Seelet/y  13  Id.  564. 

JB.  Stoddardj  for  the  defendants  in  error. 

Pardee,  J.— On  the  27th  day  of  February  1867,  Thompson  k 
Co.,  owning  a  tract  of  land  in  Bridgeport,  divided  into  three  lots, 
which  have  been  designated  as  P,  R  and  S,  mortgaged  S  to  P. 
T.  Barnum  for  $15,000.  On  April  17th  1869,  Black,  Wilson  & 
Co.,  who  had  become  the  owners  of  the  land,  mortgaged  P  and  B 
to  the  same  person  for  $9000 ;  on  May  20th  1869  mortgaged  R 
and  S  to  the  Delaware  &  Hudson  Canal  Company,  the  petitioners, 
for  $40,000 ;  and  on  October  4th  1870,  mortgaged  R  and  S  to 
Bonnell,  the  respondent,  for  $7000.  In  June  1872,  the  title  of 
the  Delaware  and  Hudson  Canal  Company  to  R  and  S  became  abso- 
lute by  foreclosure.  On  December  5th  1872,  they  paid  Barnum 
the  amount  of  his  mortgage  upon  S,  being  $18,435.02,  and  also 
the  amount  of  his  mortgage  upon  P  and  R,  being  $10,807.75,  and 
he  gave  them  a  quit-claim  deed  of  his  interest  in  the  three  lots.  In 
September  1873  Bonnell,  having  obtained  a  judgment  against 
Black,  Wilson  &  Co.  for  $8445.76,  levied  his  execution  for  that 
amount  upon  P,  and  caused  all  the  right,  title  and  interest  of  the 
debtors  therein,  subject  to  the  Barnum  mortgage,  then  amounting 
to  $14,035.60,  to  be  set  oflF  to  himself,  their  equity  of  redemption 
being  appraised  at  $8217.60.  The  Delaware  and  Hudson  Canal 
Company  having  brought  their  petition  to  make  their  title  to  P 
absolute  by  foreclosure  unless  Black,  Wilson  &  Co.,  or  Bonnell,  or 
some  one  of  the  various  persons  claiming  an  interest  in  it,  will 
redeem,  the  Superior  Court  has  decreed  that  unless  those  per- 
sons shall  pay  to  the  petitioners  the  whole  of  the  above-named 
amount,  they  shall  each  and  all  be  for  ever  barred  and  foreclosed. 
Bonnell  has  filed  a  motion  in  error,  making  specific  assignment  of 
errors  as  follows : 

1.  That  the  court  erred  in  not  ruling  that  the  mortgage -debt, 
amounting  to  the  sum  of  $9000,  known  as  the  Barnum  mortgage, 
was  not  fully  satisfied  and  paid,  and  that  it  was  such  a  mortgage- 
debt  as  could  be  foreclosed  against  the  respondents. 

2.  In  holding,  under  the  circumstances  of  this  case,  that  the 
merger  of  the  mortgage  interests  and  the  equity  of  redemption  in 
the  petitioners,  was  not  a  satisfaction  and  payment  of  this  mort^ 
gage-debt. 
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3.  In  holding  that  under  the  facts  found,  the  petitioners  were 
entitled  to  foreclose  the  respondents  from  that  part  of  the  mort- 
gaged premises  called  P,  unless  the  respondents  paid  the  entire 
mortgage  debt  with  interest. 

4.  In  not  holding  that  the  respondent  Bonnell  could  only  be  fore- 
closed on  the  $9000  mortgage,  of  his  interest  in  the  tract  P,  by 
paying  such  a  proportion  of  the  mortgage-debt  as  the  tract  P  bore 
in  value  to  the  entire  mortgaged  premises,  P  and  R. 

The  plaintiiT  in  error  insists  that  he  should  be  allowed  to  redeem 
upon  payment  of  such  proportion  of  ?14,035.60,  as  the  value  of  P 
bears  to  the  value  of  P  and  R ;  but,  upon  the  trial,  he  offered  no 
evidence  as  to  the  value  of  either  lot,  and  has  not  furnished  to  the 
court  any  data  for  establishing  that  proportion.  Moreover  he  has 
barred  himself  of  the  right  to  ask  for  any  division.  With  full 
knowledge  of  all  the  facts,  he  caused  his  execution  to  be  levied 
upon  an  equity  of  redemption  in  P,  subject  to  the  whole  amount 
of  the  debt  originally  resting  upon  P  and  R ;  there  was  set  to  him 
the  entire  remaining  estate,  as  that  would  only  suffice  to  satisfy  his 
demand ;  he  now  asks  a  court  of  equity  to  destroy  the  right  of  the 
petitioners  to  obtain  their  debt  from  P,  having  himself  recognised  its 
existence  for  the  purpose  of  determining  the  proportion  of  the 
equity  which  he  should  take  upon  execution  ;  he  asks  to  be  allowed 
to  take  property  appraised  at  $22,000,  in  satisfaction  of  a  debt 
amounting  to  $8445.76. 

In  Lord  v.  Silly  23  Conn.  319,  the  petitioner  had  taken  upon 
execution  the  whole  equity  of  redemption  in  land,  subject  to  three 
mortgages ;  he  asked  to  be  allowed  to  redeem  upon  payment  of  two 
of  them,  alleging  the  third  to  have  been  fraudulent.  The  court  says : 
"  If  he  was  permitted  to  do  this,  under  the  title  acquired  by  the 
levy  of  his  execution,  it  is  obvious  that  he  would  in  this  way  acquire 
a  title  to  real  estate  valued  at  more  than  a  thousand  dollars,  with- 
out making  any  compensation  for  it,  whatever.  The  plaintiff's 
argument  is,  that  as  that  was  a  fraudulent  mortgage,  the  defend- 
ant cannot  set  it  up  as  against  the  plaintiff,  a  creditor  of  Hart,  under 
whom  they  both  claim.  We  think  it  a  sufficient  answer  to  this  to 
say,  that  the  defendant  does  not  set  up  his  fraudulent  mortgage, 
but  the  plaintiff  set  it  up  anl  affirmed  it  by  levying  his  execution 
expressly  subject  to  it ;  and  the  defendant  may  well  say  to  him, 
you  have  not  taken  or  attempted  to  take  the  land  repre  ented  by 
that  mortgage,  and  therefore  have  no  equitable  claim  to  it,  and 
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you  must  be  willing  to  do  \vhat  is  equitable  at  the  time  when  you 
are  ajiking  for  equitable  relief.'* 

In  Waterman  v.  Curtis,  26  Conn.  142,  the  petitioner  having 
levied  his  execution  upon  an  equity  of  redemption,  prayed  for 
relief  against  a  mortgage,  alleging  that  it  was  given  to  secure  a 
debt  tainted  by  usury.  The  court  said :  *'  But  we  are  further  of 
the  opinion  that  the  plaintiff,  by  his  proceedings  under  his  execu- 
tion, is  precluded  from  claiming  in  this  case  that  less  was  due  at  the 
time  of  his  levy  on  the  mortgages  of  the  defendants  than  the  sum 
found  due  by  the  appraisers,  and  subject  to  which  appraisal  the 
plaintiff  caused  the  equity  of  redemption  to  be  set  off  to  himself. 
*  *  ♦  Pratt  being  a  party  to  the  mortgages,  of  course  was,  and  it 
does  not  appear  that  the  plaintiff  was  not,  aware  of  the  circum- 
stances under  which  they  were  executed,  and  neither  of  them 
claimed  before  the  appraisers  on  the  plaintiff's  execution  that  less 
should  be  allowed  on  them  than  the  sum  they  were  apparently  given 
to  secure ;  although  it  was  plainly  the  interest  of  Pratt  to  reduce 
that  amount  in  order  to  have  the  equity  of  redemption  applied  on 
the  execution  at  an  enhanced  sum ;  and  it  was  also  the  interest  of 
the  plaintiff  to  have  it  applied  at  its  full  value,  unless  indeed  he 
may  have  supposed  that  he  could,  by  allowing  more  on  the  mort- 
gages than  was  really  due  on  them,  have  the  equity  set  off  at  an 
undervaluation  and  then  reduce  the  mortgages  on  a  bill  like  the 
present  to  redeem  them.  We  think,  however,  that  he  could  not  do 
this,  but  that  he  must  be  held,  as  the  case  is  now  presented,  to  his 
levy  as  he  has  chosen  to  have  it  made.'* 

in  Rtissell  v.  Dudley,  3  Mete.  147,  Shaw,  C.  J.,  says :  "  The 
creditor  treating  it  as  a  subsisting  mortgage  is  afterwards  estopped 
to  deny  the  existence  of  such  mortgage;  if  he  could  afterwards 
avoid  that  mortgage  and  hold  the  whole  estate,  he  might  get  it  for 
a  very  inadequate  consideration." 

We  are  not  called  upon  to  determine  that  under  no  circumstances 
would  a  court  of  equity  relieve  P  of  a  portion  or  even  of  the 
whole  of  the  mortgage ;  for  the  purposes  of  this  case  Bonnell  has 
determined  the  question  in  advance ;  he  has  specified  the  amount  to 
which  P  shall  be  burdened,  so  far  as  he  is  concerned ;  he  has  said 
that  the  precise  estate  which  he  will  take  in  it  is  that  which  remains 
after  payment  of  the  whole  amount  of  the  mortgage ;  and  the  decree 
is  but  a  ratification  of  his  own  act.  He  has  placed  himself  in  the 
position  of  a  purchaser  with  knowledge  that  the  whole  of  an  encum- 
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brance  once  resting  upon  P  and  R  then  rested  only  upon  P ;  he 
paid  just  so  much  less  for  his  estate  in  P  th^  he  otherwise  would 
have  been  compelled  to  pay,  and  is  not  entitled  to  ask  for  contribu- 
tion from  R. 

When  in  June  1872,  the  foreclosure  of  the  mortgage  to  the  Del- 
aware and  Hudson  Canal  Company  was  made  absolute^  they  became 
the  owners  of  the  equity  of  redemption  in  R  and  S ;  their  debt  of 
$52,000  against  Black,  Wilson  &  Co.,  which  was  represented  and 
secured  by  that  mortgage,  was  paid ;  by  decree  of  court  the  equity 
was  made  to  stand  for  that  precise  debt  and  for  no  other ;  if  no  one 
of  those  to  whom  the  privilege  of  redemption  was  given  chose  to 
exercise  it,  the  Delaware  and  Hudson  Canal   Company  took  the 
equity  with  the  attendant  possibilities  as  to  an  increase  or  diminution 
in  value.     But  Barnum  held  a  prior  mortgage  upon  R  and  S,  by 
means  of  which  he  could  extinguish  that  equity  ;  of  necessity  they 
paid  him  ?29,000  for  his  title  to  R  and  S,  together  with  his  title 
to  P.     Surely  this  last  sum,  paid  six  months  after  absolute  fore- 
closure of  R  and  S,  did  not  enter  into  and  was  not  represented  by 
that  decree ;  and  as  by  it  they  already  held  the  entire  equity  for 
^52,000,  it  is  not  to  be  presumed  that  they  paid  $29,000  more  for 
a  right,  with  the  intent  to  merge  and  lose  it  in  that  which  they 
already  held.     On  the  contrary,  it  is  to  be  presumed,  so  far  as  R 
and  S  are  concerned,  that  the  mortgaged  title  purchased  from  Bar- 
num is  of  value  to  them,  certainly  in  securing  the  repayment  of 
the  money  paid  for  it,  possibly  as  fortifying  what  may  prove  to  be 
a  defective  title  to  the  equity,  and  it  is  a  title  which  they  may  sell- 
By  virtue  of  his  mortgage  upon  P,  Barnum  could  have  extin- 
guished the  equity  therein  ;  the  Delaware  and  Hudson  Canal  Com- 
pany bought  this  right  for  a  valuable  consideration ;  it  is  diflScult 
to  see  how  it  has  been  destroyed  in  passing  to  them  for  value ; 
equally  diflficult  to  see  how  Bonnell,  as  the  owner  of  that  equity 
under  his  levy,  can  destroy  their  right  or  force  them  to  obtain  the 
money  which  they  paid  for  it  from  the  equity  in  R  and  S,  of 
which  they  had  been  for  six  months  the  absolute  owners  by  decree 
of  court  for  full  consideration,  to  wit,  a  debt  against  Black,  Wil- 
son &  Co. 

And  this  purchased  mortgage  upon  P,  valuable  as  security  for  a 
debt,  has  not  been  lost  by  falling  into  a  superior  estate  held  by 
them  therein,  for  they  had  none.  It  is  not  susceptible  of  being 
merged  in  their  equity  in  R  and  S ;  the  two  rights  concern  diflfer- 
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ent  pieces  of  land ;  they  cannot  be  brought  into  a  state  of  legal 
coincidence  ;  and  even  if  this  were  not  so,  in  a  case  where  it  is  so 
manifestly  their  right  and  for  their  interest  to  preserve  their  mort- 
gage title  to  P  intact,  for  the  security  of  perhaps  the  whole,  at  least 
of  a  part,  of  the  price  paid  therefor,  a  court  of  equity  will  not 
infer  an  intent  to  merge  and  lose  it  in  the  equity  in  R  and  S 
taken  for  another  debt:  Lockwood  v,  SturdevanU  6  Conn.  373; 
Mallory  v.  HiUhcock,  29  Id.  127;  Hunt  v.  Hunt,  14  Pick.  383; 
Savage  Y.  Hall,  12  Gray  364;  Stanton  v.  Thompson^  49  N.  H.  277. 

It  is  found  in  1877  that  in  1872  the  joint  value  of  R  and  S 
was  $100,000;  that  is  about  $18,000  more  than  the  aggregate 
amount  of  the  debt  due  to  the  Delaware  and  Hudson  Canal  Com- 
pany, and  of  the  sums  paid  to  Barnum  for  his  mortgage  upon  P, 
R  and  S  ;  and  Bonnell  insists  that,  therefore,  they  have  no  equit- 
able lien  upon  P. 

He  was  a  subsequent  mortgagee  of  R  and  S ;  he  was  made  a 
respondent  in  the  petition  for  foreclosure ;  he  had  his  day  in  court 
and  opportunity  for  redemption ;  he  declined  to  avail  himself  of  it; 
presumably  he  did  not  regard  it  as  a  valuable  privilege ;  he  pre- 
ferred to  allow  them  to  take  the  chance  of  obtaining  their  debt 
from  the  property.  It  is  also  found  that  the  appraised  value  of  R 
and  S  in  1877  is  only  $40,000.  He  is  not,  therefore,  now  in  a 
position,  as  between  himself  and  them,  to  force  the  mortgage  resting 
upon  P  and  R  wholly  upon  R. 

There  is  no  error  in  the  decree  complained  of. 

Affirmed. 


Supreme  Court  of  Indiana, 
GEORGE  W.  FRY  r.  THE  STATE  OF  INDIANA. 

The  legislative  authority  of  a  state  is  the  right  to  exercise  sapreme  and  sovereign 
power,  subject  to  no  restrictions  except  those  of  the  state  and  federal  constitutions, 
and  the  laws  and  treaties  made  thereunder. 

A  statute  cannot  be  unconstitutional  as  impairing  the  obligation  of  any  contract 
made  after  its  passage. 

A  statute  prohibiting  the  sale  of  railroad  tickets  by  brokers  or  by  any  person, 
except  by  the  regular  agents  of  the  railroads,  or  by  a  bona  Jide  purchaser  of  an 
nnused  ticket  or  portion  of  a  ticket,  is  not  unconstitutional  as  granting  an  exclusive 
privilege  or  immunity.  Such  a  statute  is  within  the  legitimate  sphere  of  police 
regulations. 

Nor  is  such  a  statute  a  regulation  of  commerce  within  the  meaning  of  the  federal 
constitution. 
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This  was  an  indictment  against  the  appellant,  charging  in 
substance,  that  the  appellant,  on  the  9th  day  of  January  1879, 
at  and  in  the  county  of  Marion,  did  then  and  there  unlawfully 
barter  and  sell,  for  a  valuable  consideration,  to  wit,  the  sum 
of  ten  dollars,  to  some  person  whose  name  is  to  the  grand  jurors 
unknown,  a  railroad  ticket,  the  description  and  date  of  which  said 
ticket  is  to  the  grand  jurors  unknown,  for  the  reason  that  said 
ticket  is  lost  and  cannot  be  found,  entitling  and  evidencing  the  right 
of  the  holder  thereof,  to  wit,  the  person  whose  name  is  to  the  grand 
jurors  unknown  as  aforesaid,  to  travel  and  be  transported  over 
some  railroad,  the  name  and  style  of  which  said  railroad  is  to  the 
grand  jurors  unknown,  running  from  the  city  of  Indianapolis,  in 
the  county  of  Marion,  and  state  of  Indiana,  to  the  city  of  St.  Louis, 
in  the  state  of  Missouri.  The  grand  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  further  present  that,  upon  the  said  9th  day  of 
January,  A.  D.  1879,  at  the  time  and  place  the  said  Fry  sold  said 
ticket  as  aforesaid  to  said  person,  whose  name  is  to  the  grand  jurors 
unknown  as  aforesaid,  to  wit,  at  the  county  of  Marion  and  state 
aforesaid,  said  Fry  was  not  then  and  there  the  agent  of  the  railroad, 
whose  name  and  style  are  to  the  grand  jurors  unknown  as  afore- 
said, and  said  Fry  was  not  then  and  there  authorized  to  sell  tickets 
or  other  certificates,  evidencing  the  right  of  the  holder  thereof  to 
travel  and  be  transported  upon  said  railroad,  and  he  did  not  then 
and  there  have  a  certificate  provided  him  by  said  railroad,  setting 
forth  his  authority  as  agent  of  said  railroad,  signed  by  the  man- 
aging officer  of  such  railroad,  and  duly  attested  by  its  corporate 
seal ;  that  said  George  W.  Fry  had  not  purchased  the  said  ticket, 
evidencing  the  right  of  the  holder  thereof  to  travel  and  be  trans- 
ported by  said  railroad  from  the  said  city  of  Indianapolis,  in  the 
county  of  Marion,  and  state  of  Indiana,  to  the  said  city  of  St.  Louis, 
in  said  state  of  Missouri,  from  an  agent  of  said  railroad  authorized 
to  sell  tickets  or  other  certificates,  evidencing  the  right  of  the 
holder  thereof  to  travel  and  be  transported  by  said  railroad,  and 
provided  with  a  certificate  setting  fijrth  his  authority  as  such  agent 
to  make  such  sales,  signed  by  the  managing  officer  of  said  railroad, 
and  duly  attested  by  the  corporate  seal  of  said  railroad,  with  a 
bona  fide  intention  of  travelling  on  the  same.  Wherefore,  the 
grand  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  pre- 
sent and  charge,  that  said  sale  of  said  ticket  by  said  George  W. 
Fry  to  said  person,  whose  name  is  to  the  grand  jurors  aforesaid 
Vol.  XXVn.— 54 
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unknown  as  aforesaid,  and  in  manner  and  form  aforesaid,  was  and 
is  contrary  to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  and  dignity  of  the  state  of  Indiana." 

The  appellant  moved  the  court  quash  said  indictment,  which 
motion  was  overruled  and  to  this  ruling  he  excepted. 

The  appellant's  pka  was  not  guilty. 

The  issues  joined  were  tried  by  the  court  without  a  jury,  upon 
an  agreed  statement  of  facts;  and  a  finding  was  made  by  the  court, 
that  the  appellant  was  guilty,  as  charged  in  the  indictment.  The 
appellant's  motion  for  a  new  trial  was  overruled  by  the  court,  and 
to  this  decision  he  excepted;  and  judgment  was  rendered  against 
him  by  the  court  on  its  finding,  from  which  judgment  this  appeal 
was  now  prosecuted. 

The  principal  parts  of  the  statute  were  as  follows : 

Sec.  1 .  That  it  shall  not  be  lawful  from  and  after  the  taking  effect  of  this 
act,  for  any  oflBcer  or  agent  of  any  railroad  company,  steamboat,  or  other 
pablic  conveyance  of  passengers  for  hire  or  reward,  or  for  the  operator  or 
operators,  manager  or  managers  (or  his  or  their  agent  or  agents),  of  any  such 
railroad,  steamboat  or  other  public  conveyance,  to  issue  or  sell  any  pass, 
ticket,  or  coupon  of  a  ticket,  or  certificate  evidencing  the  holder's  right  to 
travel  over  or  be  transported  in  or  upon  such  railroad,  steamboat  or  other 
public  conveyance,  subject  to  any  condition  contained  in  or  endorsed  upon  or 
appended  to  such  pass,  ticket,  coupon  or  certificate,  whereby  the  liability  of 
such  carrier  shall  be  abridged  or  limited,  or  whereby  the  rights  of  the  holder 
of  such  pass,  ticket,  coupon  or  certificate  shall  be  decreased  or  abridged, 
unless  such  condition  shall  be  printed  in  nonpareil  type,  or  in  type  or  charac- 
ters as  large  or  larger  than  nonpareil  type.  Any  such  oflScer,  agent,  operator 
or  manager,  or  the  agent  of  such  operator  or  manager,  who  shall  violate  the 
provisions  of  this  section  of  the  act,  shall,  upon  conviction  thereof,  be  fined 
not  less  than  $10  nor  more  than  $100  for  each  pass,  ticket  or  coupon  which 
he  shall  issue  or  sell  contrary  to  the  provisions  of  this  section.  *  ♦  ♦ 

[Sec.  2.  Provides  that  every  railroad  or  other  public  conveyance  for  the 
transportation  of  passengers  for  hire  or  reward,  shall  provide  each  agent  who 
may  be  authorized  to  sell  tickets,  etc.,  with  a  certificate  setting  forth  his 
authority,  etc.]  * 

Sec.  3.  It  shall  be  the  duty  of  the  owner  or  owners,  operator  or  operators 
of  every  railroad,  steamboat  or  other  public  conveyance  of  passengers  for 
hire  or  reward,  to  provide  at  each  agency  for  the  sale  of  tickets,  for  the 
redemption  of  the  whole  of  any  ticket  or  any  part  or  parts,  or  coupon  of  any 
ticket  which  they  may  have  sold  and  which  the  purchaser,  for  any  reason, 
shall  not  have  used,  at  the  following  rates,  namely  :  where  the  whole  ticket 
is  presented  for  redemption,  at  the  full  price  paid  for  the  same,  and  when  a 
part  or  coupon  of  the  ticket  only  is  presented  for  redemption,  then  the 
redemption  shall  be  at  a  rate  which  shall  be  equal  to  the  difference  between 
the  price  paid  for  the  whole  and  the  cost  of  a  ticket  between  the  points  for 


Digitized  by 


Google 


FRY  V.  STATE  OF  INDIANA. 


427 


which  the  part  of  said  ticket  waa  actually  used ;  and  the  sale  by  an^  petaot^ 
of  the  unused  portion  of  any  ticket,  otherwise  than  by  the  presentation  0?  ^ 
■aae  ibr  redemption  as  aforesaid,  shall  be  deemed  to  be  a  misdemeanot,  ^ 
shall  be  punished  by  a  fine  of  not  less  than  %b  nor  more  than  ^50  :  Ptov\^®^' 
however,  that  this  act  shall  not  prohibit  any  person  who  sliall  \iave  \>^ 
chased  a  ticket  from  an  agent,  authorized,  as  is  by  this  act  provided  >N\tb  '^^ 
bona  fide  intention  of  travelling  on  the  same,  from  selling  sucH  ticket  ot  a-^^ 
part  or  coupon  thereof,  to  any  other  person,  to  be  used  in  gocni  fa,itb  "bv  s^^ 
person  in  travelling  over  such  railroad  or  in  or  upon  such  stea.m.'boa.t  or  otVv 
public  conveyance. 

[Sec.  4.  Makes  violation  of  the  statute  by  any  owner,  etc. ,  of   i^  pix"b\ic  co^^ 
Teyance  a  misdemeanor.] 

Sec.  5.  It  shall  not  be  lawful  for  any  person  not  possessed,  of  -tlie  authot^*'^ 
mentioned  in  the  second  section  of  this  act,  and  not  evidenced.  ci«   tlierein  V^^^ 
vided  for,  to  sell,  barter  or  transfer,  within  this  state,  for   ctny   oonsiderai^^^ 
whatever,  the  whole  or  any  part  of  any  ticket  or  tickets,  passos,   or   otKer  ©^^^ 
dences  of  the  holder's  title  to  travel  on  or  be  transported  in  or  o^er  any  r»^   " 
road,  steamboat  or  other  public  conveyance,  whether  the  sctino    "t>e  situat'^^* 
owned  or  operated  within  or  without  this  state,  except  as    provided  for    ^^^ 
section  three. 

[Sec.  6.  Makes  it  the  duty  of  ticket  agents  to  post  tbeir     certificates    oC 
authority  in  a  conspicuous  place,  etc.] 

Sec.  7.  Any  person  who  shall  violate  any  provisions  of  either    the  fifth    ^-^, 
sixth  sections  of  this  act  dhall,  upon  conviction  thereof,  be  firmed  not  less  tK 
$10  nor  mor<f  than  $100.  ^^ 

The  opinion  of  the  court  was  delivered  by 

HowK,  C.  J. — Errors  have  been  assigned  by  the  appellai^j 
this  court,  which  call  in  question  the  following   decisions   of  ^    ^ 
court  below :  ^^  ^ 

1.  The  overruling  of  his  motion  to  quash  the  indictment.  ^^ 

2.  The  overruling  of  his  motion  for  a  new  trial. 

In  their  argument  of  this  cause,  in  this  court,  the   ^PPeh 
learned  counsel  have  expressly  waived  all  "technical  objection  J^^ 
the  indictment.     They  do  not  claim,  "that  tte  grand  jury  k      **  ^^^ 


legal  authority  to  inquire  into   the  offence  charged;"  nor  (^^  ^      t:^ 
claim,  "that  the  indictment  contains  any  matter  -which,  J^     ^k^^ 
would  constitute  a  legal  justification  of  the  offence  daarged^  ^^  *^^> 


claim,  "that  the  indictment  contains  any  matter  which,  J^  ^k^^ 
would  constitute  a  legal  justification  of  the  offence  daarged^  ^^  *^^> 
legal  bar  to  the  prosecution.'*      But  the  appeWanfa  taou^  ^^^^> 


evidently  founded  upon  the  second  statutory  cause  ^q.^  Q^^v  ,      ^ 
indictment,  namely,  that  the  facts  stated  do  not  <iOTi%\;^^^^  ^^^  ^ 
offence."     2.  R.  S.  1876,  p.  399,  sect.  101.  ^^H^ 

The  facts  stated  in  the  indictment,  in  this  case,  a\v^>^         ^ 
that  it  was  intended  to  charge  the  appellant,  ^^^T^^\V'^\^r^^^'' 
with  a  violation  of  the  provisions  of  thefiftl^  seotx^xx  ^^^^J^^^^^" 
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tied  "  An  act  regulating  the  issuing  and  taking  up  of  tickets  and 
coupons  of  tickets  by  common  carriers,  and  defining  the  rights  of 
holders  thereof,  and  other  matters  in  relation  thereto,*'  approved 
March  9th  1875.     1  R.  S.  1876,  pp.  259  and  260. 

It  is  earnestly  insisted  by  the  appellant's  counsel  that  this  entire 
statute  is  unconstitutional  and  void,  upon  the  following  grounds : — 

1.  Because  it  is  in  violation  of  section  8,  of  the  first  article  of 
the  Constitution  of  the  United  States,  which  provides : 

"  The  Congress  shall  have  power  *  *  *  to  regulate  commerce 
with  foreign  nations,  and  among  the  several  states,  and  with  the 
Indian  tribes." 

2.  Because  "  it  is  also  an  infraction  of  at  least  two  provisions  of 
the  Constitution  of  Indiana  :  1st.  It  impairs  the  obligations  of  con- 
tracts ;  *  *  *  2d.  It  undertakes  to  grant  to  carriers  of  passengers 
privileges  and  immunities  which  it  does  not  extend  to  other  citizens 
upon  the  same  terms,  or  upon  any  terms  whatever." 

We  will  consider  the  appellant's  objections  to  the  constitution- 
ality and  validity  of  the  statute,  in  the  inverse  of  the  order  in  which 
his  attorneys  have  presented  them. 

It  is  the  settled  doctrine  of  the  decisions  of  this  court,  that  "the 
legislative  authority  of  this  state  is  the  right  to  exercise  supreme 
and  sovereign  power,  subject  to  no  restrictions  except  those  imposed 
by  our  own  constitution,  by  the  federal  constitution,  and  by  the 
laws  and  treaties  made  under  it.  This  is  the  power  under  which 
the  legislature  passes  all  laws:"  Beauckamp  v.  The  State^  6 
Blackf.  299 :  Doe  v.  Douglass,  8  Id.  10 ;  The  La  Fayette,  <f(?., 
Railroad  Co.,  v.  G-eiger,  34  Ind.  185.  It  must  appear  very 
clearly  that  the  legislation  is  in  conflict  with  some  express  provi- 
sion of  the  constitution,  or  the  statute  will  be  upheld.  It  is 
claimed  by  the  appellant  that  the  statute  above  quoted  is  in  con- 
flict with  that  provision  of  the  Bill  of  Rights,  which  declares  that 
no  law  shall  ever  be  passed  "impairing  the  obligation  of  con- 
tracts." We  fail  to  see  this  matter  in  the  light  in  which  the  appel- 
lant's counsel  have  presented  it.  But  if  it  could  be  said  that  the 
statute  did  impair  the  obligation  of  contracts  existing  at  the  time 
of  its  passage,  the  effect  would  be,  as  it  seems  to  us,  that  as  to  such 
existing  contracts  the  statute  would  be  inoperative  and  of  no  effect, 
while  it  might  be  and  would  be,  if  no  other  objection  existed,  con- 
stitutional and  valid  as  to  all  future  contracts.  The  transaction  on 
which  the  indictment  in  this  case  was  predicated,  occurred  nearly 
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four  years,  as  alleged,  after  the  passage  of  the  act  in  question ;  and 
it  cannot  be  said,  we  think,  that  the  statute  impaired  the  obligation 
of  any  contract  in  connection  with  that  transaction.  This  objection 
to  the  constitutionality  of  the  statute  was  not  well  taken,  and  cannot 
be  sustained  in  any  view  of  the  question. 

The  second  objection,  urged  by  the  appellants,  to  the  validity  of 
the  statute,  under  our  state  constitution,  is  that  it  is  in  conflict  with 
that  section  of  the  Bill  of  Rights,  which  declares  that  "  the  Gen- 
eral Assembly  shall  not  grant  to  any  citizen,  or  class  of  citizens, 
privileges  or  immunities  which,  upon  the  same  terms,  shall  not 
equally  belong  to  all  citizens."  In  discussing  this  objection,  the 
appellant's  counsel  say  of  the  statute  :  ^'It  grants  to  any  common 
carrier  the  exclusive  right  to  purchase  the  unused  portion  of  its 
tickets,  and  does  not,  under  any  circumstances^  permit  any  other 
person  to  engage  in  the  purchase  thereof,  and  extends  to  said 
carriers  immunity  from  all  competition  in  the  purchase  and  sale  of 
Buch  tickets.  It  simply  is  enabling  a  monopoly  to  be  more  exclu- 
sive.*' We  do  not  think  that  this  is  a  fair  statement  of  the  purport 
and  effect  of  the  statute.  It  does  not  grant  a  right  to,  but  imposes  a 
duty  upon,  the  common  carrier  of  passengers  to  purchase  the  unused 
portion  of  its  tickets.  It  does  not  prevent  but  expressly  allows  the 
sale  by  the  bona  fide  holder  of  such  unused  portions  of  tickets  to 
any  other  person,  to  be  used  by  such  person  in  good  faith,  in  travel- 
ling therewith.  It  prohibits  a  general  brokerage  business  in  the 
buying  and  selling  of  such  unused  portions  of  tickets,  except  under 
well-defined  restrictions.  The  provisions  of  the  statute,  in  this 
regard,  are  manifestly  police  regulations,  and  whatever  may  be  said 
either  for  or  against  the  justice  or  the  wisdom  of  these  regulations, 
it  is  certain,  we  think,  that,  in  their  enactment,  the  legislature  did 
not  exceed  their  legitimate  power  under  our  state  constitution.  It 
is  neither  the  province  nor  the  duty  of  the  courts  to  call  in  quea- 
tion  either  the  policy  or  wisdom  of  any  act  of  legislation.  The 
learned  attorneys  of  the  state  have  stated,  clearly  and  explicitly,  in 
their  argument  of  this  cause,  some  of  the  motives  which  may  pos- 
sibly have  induced  the  General  Assembly  to  enact  the  statute  now 
under  consideration.  Without  endorsing  in  anywise  this  statement, 
it  may  not  be  improper  for  us  to  set  out,  in  this  connection,  a 
statement  of  the  views  of  the  representatives  of  the  state,  in  this 
prosecution,  as  to  the  probable  reason  for  the  enactment  of  this 
statute.     Counsel  say,  *  If  the  legislature  believed  that  spurious 
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tickets  were  being  put  upon  the  market  by  means  of  brokers,  of 
such  kind  as  to  make  detection  difficult,  and  in  such  numbers  as  to 
amount  to  a  serious  injury  to  the  people  or  the  railroad  companies, 
or  if  they  believed  that  their  officers  furnished  a  market  for  stolen 
tickets,  and  aided  employers  of  the  railroads  or  other  persons  in 
carrying  on  a  nefarious  business,  and  a  business  dangerous  both  to 
the  railroads  and  their  patrons,  and  if  they  further  believed  that 
the  brokers  were  of  little  or  no  advantage  to  anybody,  then  they 
might  well  enact  such  a  statute  as  this  as  the  best  means  of  correct- 
ing an  existing  evil.  And  if  it  seemed  wiser  to  the  legislature  to 
strike  directly  at  the  brokers,  and  make  their  business  unlawful, 
than  to  attempt  to  punish  those  who  stole  genuine  or  issued  spurious 
tickets,  they  had  the  same  right  to  take  that  course  that  they  have 
to  make  a  man  a  criminal  who  enters  a  house  for  gaming  purposes, 
and  thus  assists  gamesters,  who  are  also  criminals,  in  preying  upon 
society." 

In  our  opinion,  the  statute  under  consideration  is  not  open  to  the 
second  objection  urged  by  the  appellant*s  counsel  against  its  valid- 
ity, under  the  provisions  of  our  state  constitution. 

We  pass  now  to  the  consideration  of  the  main  ground  of  objec- 
tion, presented  by  the  appellant's  attorneys,  to  the  constitutionality 
and  validity  of  the  statute  above  quoted,  namely,  that  it  is  in 
violation  of  section  8th  of  the  first  article  of  the  constitution  of 
the  United  States,  which  provides  : — 

"  The  Congress  shall  have  power  *  *  *  to  regulate  commerce 
with  foreign  nations,  and  among  the  several  states,  and  with  the 
Indian  tribes. '* 

In  discussing  this  second  objection  to  the  statute  under  consider- 
ation, the  appellant's  counsel  lay  down  the  following  propositions, 
with  the  purpose  of  establishii^  the  same,  in  and  by  their  argu- 
ment : — 

"  1.  That  the  word  'commerce,'  as  used  in  this  section  of  the 
constitution,  includes  passenger  travel,  and  hence  any  regulation 
of  passenger  travel  is  a  regulation  of  commerce. 

"  2.  That  the  power  vested  in  Congress  to  regulate  commerce,  as 
applied  to  interstate  passenger  travel,  is  exclusive,  and  that  the 
states  have  no  power  whatever  to  legislate  upon  this  subject,  even 
in  the  absence  of  legislation  upon  the  part  of  Congress. 

**  3.  That,  conceding  that  the  right  to  regulate  commerce  exists 
in  the  states,  until  Congress  has  exercised  its  powers  in  that  behalf 
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Congress  has  so  far  exercised  that  power  as  to  preclude  any  action 
on  the  part  of  the  states. 

^^4.  That  the  statute  does  attempt  to  regulate  passenger  travel 
among  the  states,  and  hence  is  void  ;  and 

''  5.  That  such  statute  is  not  a  legitimate  exercise  of  the  police 
power,  which,  confessedly  resides  in  the  several  states." 

We  need  not,  in  this  opinion,  consider  or  comment  upon  any  of 
these  propositions  of  the  appellant's  counsel,  except  the  fourth  and 
fifth.  We  do  not  think,  that  the  first  three  of  the  five  propositions, 
laid  down  by  counsel,  are  in  any  manner  involved  in  the  case  now 
before  us.  We  recognise  the  constitution  of  the  United  States,  and 
the  acts  of  Congress  pursuant  thereto,  as  the  supreme  law  of  the 
land. 

It  may  be  conceded  that  the  word  commerce,  as  used  in  section 
8,  above  quoted,  of  the  first  article  of  the  federal  constitution, 
includes  within  its  scope  and  meaning  interstate  passenger  travel ; 
and  that  the  power  vested  in  Congress  to  regulate  commerce,  as 
applied  to  such  travel,  is  so  far  exclusive  in  its  character,  as  that 
the  states  may  not,  by  any  act  of .  legislation,  impose  burdens  upon 
either  the  carrier  or  the  passenger,  which  would  obstruct  or  hinder 
the  free  course  of  travel.  Such  we  understand  to  be  the  purport 
and  effect  of  the  decisions  of  the  Supreme  Court  of  the  United 
States,  in  construing  the  section  above  quoted.  Oibbons  v.  Ogden^ 
9  Wheat.  1 ;  Passenger  Cases,  7  How.  283 ;  Henderson  v.  The 
Mayor,  ^c.,  92  U.  S.  259;  Chy  Lungy.  Freeman,  92  Id.  275; 
Railroad  Co.  v.  Hazen,  95  Id.  465.  In  three  cases,  the  doctrine 
is  firmly  maintained,  that  Congress  has  the  exclusive  power  to  regu- 
late commerce,  including  interstate  passenger  travel ;  and  in  the 
case  last  cited,  the  court  define  the  term  commerce,  and  what  is 
meant  by  a  regulation  of  commerce,  as  follows :  "  Transportation 
is  essential  to  commerce,  or  rather  it  is  commerce  itself;  and  every 
obstacle  to  it,  or  burden  laid  upon  it,  by  legislative  authority,  is 
regulation." 

From  this  definition  of  the  term  regulation,  as  applied  to  com- 
merce, it  would  seem  that  a  state  statute,  which  placed  no  obstacle 
in  the  way  of,  and  imposed  no  burden  upon,  interstate  passenger 
travel,  could  not  be  said  to  ^'  invade  the  domain  of  the  national 
government,"  and  could  not,  for  that  reason,  be  held  to  be  uncon- 
stitutional and  void.  It  cannot  be  said,  we  think,  that  the  statute 
of  this  state,  above  quoted,  in  any  manner  impedes,  obstructs,  or 
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casts  any  burden  upon,  the  free  course  of  commerce,  in  so  far  as  inter- 
state passenger  travel  is  concerned.  The  statute  imposes  certain 
prescribed  duties  upon  common  carriers  of  passengers  and  their 
agents,  but  the  discharge  of  these  duties  does  not  and  cannot,  as  it 
seems  to  us,  obstruct  or  hinder,  or  cast  any  burden  upon,  the  com- 
merce of  the  country  or  interstate  passenger  travel.  The  act  abso- 
lutely prohibits,  and  makes  unlawful,  the  sale,  barter  or  transfer, 
within  this  state,  by  any  person  not  authorized  thereunto  as  pro- 
vided in  said  act,  for  any  consideration  whatever,  of  the  whole  or 
any  part  of  any  ticket  or  tickets,  passes,  or  other  evidences  of  the 
holder's  right  to  travel,  &c.  That  far  forth,  the  provisions  of  the 
statute  must  be  regarded,  as  we  have  already  said,  as  police  regula- 
tions, the  evident  object  and  purpose  of  which  were  to  prevent  and 
prohibit  a  general  brokerage  business  in  the  purchase  and  sale  of 
such  tickets,  &c.,  and  the  unused  portions  thereof.  We  fail  to  see, 
that  these  regulations  are  obstacles  to,  or  burdens  upon,  interstate 
commerce,  in  any  sense  of  that  term. 

In  the  case  of  Railroad  Co.  v.  Hazen^  supra,  the  Supreme 
Court  of  the  United  States  says>  "  We  admit  that  the  deposit  in 
Congress  of  the  power  to  regulate  foreign  commerce,  and  commerce 
among  the  states,  was  not  a  surrender  of  that  which  may  properly 
be  denominated  police  power.  What  that  power  is,  it  is  difficult  to 
define  with  sharp  precision.  It  is  generally  said  to  extend  to  making 
regulations  promotive  of  domestic  order,  morals,  health  and  safety. 
*****  It  may  also  be  admitted,  that  the  police  power  of  a 
state  justifies  the  adoption  of  precautionary  measures  against  social 
evils.  Under  it  a  state  may  legislate  to  prevent  the  spread  of 
crime,  or  pauperism,  or  disturbance  of  the  peace.'*  If,  in  the  ex- 
ercise of  its  police  power,  a  state  enacts  certain  regulations,  which 
are  neither  obstacles  to,  nor  burdens  upon,  interstate  commerce,  it 
cannot  be  said,  we  think,  that  such  legislation  invades  the  domain 
of  legislation  which  belongs  exclusively  to  the  Congress  of  the 
United  States;  namely,  because  it  relates  to  subjects  which,  to 
some  extent,  are  connected  with  interstate  commerce.  For,  as  we 
understand  the  decision  of  the  Supreme  Court  of  the  United  States, 
in  the  case  last  cited,  the  state  legislatures  are  prohibited,  by  said 
section  8,  of  the  first  article,  of  the  federal  constitution,  from  enact- 
ing such  regulations  only,  in  relation  to  interstate  commerce,  as 
would  be  either  obstacles  to,  or  burden*  upon,  such  commerce.  If 
this  view  of  the  matter  under  consideration  is  correct, — and  we 
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think  it  is, — it  follows  very  clearly  that  the  statute  of  this  state 
above  quoted,  is  not  in  violation  of  section  8,  article  1,  of  the 
constitution  of  the  United  States,  and  is  not,  therefore,  unconstitu- 
tional and  void. 

In  the  same  section,  of  the  same  article,  of  the  Constitution  of 
the  United  States,  it  is  also  provided  that  "  The  Congress  shall  have 
power  ♦  *  *  to  promote  the  progress  of  science  and  useful  arts, 
by  securing  for  limited  times  to  authors  and  inventors  the  exclusive 
right  to  their  respective  writings  and  discoveries.**  The  power  thus 
given  was  early  exercised,  and  since  has  been  continuously  exer- 
cised, by  Congress  in  the  enactment  from  time  to  time  of  suitable 
laws  for  the  purposes  indicated.  The  power  thus  exercised  is 
exclusive,  in  its  origin  and  nature,  as  the  power  to  regulate  foreign 
or  interstate  commerce.  In  Ex  parte  Itobinsony  2  Bissell  309,  it 
was  held  by  Davis,  J.,  then  a  learned  and  eminent  justice  of  the 
U.  S.  Supreme  Court,  presiding  in  the  U.  S.  Circuit  Court,  in  this 
district,  as  follows :  "The  property  in  inventions  exists  by  virtue 
of  the  laws  of  Congress,  and  no  state  has  a  right  to  interfere  with 
its  enjoyment,  or  to  annex  conditions  to  the  grant.  If  the  patentee 
complies  with  the  law  of  Congress  on  the  subject,  he  has  a  right  to 
go  into  the  open  market  anywhere  within  the  United  States  and 
sell  his  property.**  This  court  adopted  and  followed  the  doctrine 
of  the  case  cited,  in  Helm  v.  The  First  National  Bank  of  Hun- 
tington, 48  Ind.  167,  and  in  The  Graver  ^  Baker  Sewing  Machine 
Co.  V.  Butler,  53  Id.  454. 

In  the  recent  case  of  PaUerson  v.    Kentucky,  decided  by  the 
Supreme  Court  of  the  United  States,  in  February  1879,  the  exclu- 
sive power  of  Congress  to  legislate,  on   the  subject  of  property  \xi 
inventions^  waa  claimed  by  the  plaintiff  in  error,  and  that  a  statute 
of  Kentucky,  which  imposed  a  fine  on  any  one  who  should  seU  for 
certain  purposes  a  certain  patented    article,  possessed   of    covt^Vu 
qualities,  was  unconstitutional  and  voi<l,  because  it  was  inconai^t:^^^, 
with  the  federal  constitution,  and    the    laws  of  Congress  p^iravi.%.Ti\. 
thereto.     In  an  able  and  exhaustive  opinion,  Mr.  Justice   ll^^x.^.^ 
lays  down  the  doctrine,  in  that  case,  that  ^^obviousV   ^^^^  "gVxt:.  ^i 
a  patentee,  under  tho  constitution    and    laSvs  of  tbe  Umteci    ^ti^t:.^^ 
*'is  not  granted  or  secured,  without  reference  to  the  general  x>c»^'^t% 
which  the  several  states  of  the  Union     ^^'X^^'^^'^'^r^^^  l^^^^^     ^"^ 
reference   to   their   purely  domestic     affairs,  vrhe     e  ^^xxt 
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commerce  or  of  police."  The  learned  judge  quotes  with  approval 
and,  to  some  extent,  grounds  his  opinion  upon,  the  following 
excerpts  from  Mr.  Cooley's  excellent  Treatise  on  Constitutional 
Limitations,  to  wit:  "In  the  American  constitutional  system,  the 
power  to  establish  the  ordinary  regulations  of  police  has  been  left 
with  the  individual  states  and  cannot  be  assumed  by  the  national 
government.  *  *  *  If  the  power  extends  only  to  a  just  regulation 
of  rights  with  a  view  to  the  due  protection  and  enjoyment  of  all, 
and  does  not  deprive  any  one  of  that  which  is  justly  and  properly 
his  own,  it  is  obvious  that  its  possession  by  the  state,  and  its 
exercise  for  the  regulation  of  the  property  and  actions  of  its 
citizens,  cannot  well  constitute  an  invasion  of  national  jurisdiction, 
or  afford  a  basis  for  an  appeal  to  the  protection  of  the  national 
authorities."  Page  574.  In  the  case  cited,  it  was  held  by  the 
Supreme  Court  of  the  United  States,  that  the  Kentucky  statute 
was  a  police  regulation  within  the  power  of  the  state,  and  was  not 
in  violation  of  the  constitution  and  laws  of  the  United  States. 
We  have  cited  the  case,  in  this  connection,  not  because  it  is  direcUy 
in  point,  but  because  it  contains  the  latest  expression  we  have  seen, 
of  the  views  of  the  Supreme  Court  of  the  United  States  upon 
subjects  which  are,  at  least,  closely  allied  to  the  questions  involved 
in  this  case.  Of  course,  in  so  far  as  the  doctrine  of  the  case  cited 
is  in  conflict  with  the  decisions  of  this  court,  in  the  cases  above 
cited  or  any  other  cases,  in  our  reports,  the  latter  cases  must  be 
and  are  overruled. 

In  the  case  at  bar,  our  conclusion  is  that  the  statute  of  this  state, 
above  quoted,  is  not  in  conflict  with  the  constitution  or  laws  of  the 
United  States,  but  was  a  legitimate  exercise  by  the  state  legislature 
of  the  police  powers  of  the  state.  Therefore,  we  hold  that  no 
error  was  committed  by  the  court  below,  in  overruling  the  appel- 
lant's motion  to  quash  the  indictment. 

No  point  is  presented  for  decision,  by  the  appellant's  counsel  in 
argument,  arising  under  the  alleged  error  of  the  court,  in  over- 
ruling the  appellant's  motion  for  a  new  trial.  That  error,  even  if 
it  existed,  must  therefore  be  regarded  as  waived. 

The  judgment  is  affirmed,  at  the  appellant's  coets. 
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Supreme  Court  of  Wisconsin. 

FRITZ  STEFFEN  v,  THE  CHICAGO  AND  NORTHWESTERN 
RAILWAY  COMPANY. 

Negligence  is  not  to  be  presumed  in  the  absence  of  evidence  tending  to  prove  it. 
A  party  charging  negligence  as  the  ground  of  his  action  takes  the  onus  probandi. 
But  the  nature  of  the  injury  may  in  some  cases  raise  a  presumption  of  negligence. 

A  servant  who  engages  in  the  performance  of  services  for  compensation,  docs, 
«»  an  implied  part  of  the  cont^ac^  take  upon  himself,  as  between  himself  and  his 
master,  the  natural  risks  and  perils  incident  to  the  performance  of  such  services. 
But  where  there  are  latent  risks  which  are  known  to  the  master  it  is  his  duty  to 
notify  the  servant.  And  when  they  arise  from  no  negligence  of  the  master  but 
arc  incident  to  the  nature  of  the  service,  and  unknown  to  the  master  through  oo 
neKligenoe  of  his,  the  risk  is  with  the  servant,  not  with  the  master. 

Appeal  from  Dane  county. 

^ones  and  Farkinsony  for  respondent 

^fnUth  and  jLamb,  for  appellant 

Ryan,  C.  J.— The  respondent  brought  his  action  for  the  appel- 
lant's negligence,  and  it  was  incumbent   on  him  to  establish  it 
Negligence  is  not  to  be  presumed  in  the  absence  of  evidence  tending 
to  prove  it     A  plaintiff  charging  negligence  as  the  ground  of  his 
action  takes  the  onus  prohandL     The  nature   of  an  injury  may 
indeed,  in  some  cases,  raise  a  presumption  of  negligence.     But  the 
respondent's  injury  is  not  of  such  a  character.      He  established  no 
cause  of  action  without  evidence  tending  to   show  the  appellant's 
negligence   in   causing   his   injury :    Wharton's  Neg.,  sect  421 ; 
Morrison  v.  P.  ^  (7.  Construction  Co.,  44  Wis.  405;  NOro-Glycer- 
ine  Cast,  15  Wall.  524. 

As  the  respondent's  evidence  left  the  case,  his  injury  appeared 
the  result   of   unaccountable   accident.      There    was  no   evidence 
tending  to  show  where  the  stone  which  struck   hira  came  from,  or 
how  or  by  what  it  was  put  in  motion.      The   whole  body  of  tVie 
evidence  rendered  it  most  improbable,  indeed  nearly  or  quite  impos- 
sible,  that  it  could  have  come  from  that   part  of  the  track  betweeTi 
the  rails,  by  force  of  the  passing  train.       All    the  gravel  on    tKa.ti 
part  of  the  track  appears  to  have  been    several   inches  below    ^\v^ 
cow-catcher,  the  lowest  part  of  the  train.       And  there  was  notKir^g 
to  show  that  the  stone  could  have  come  from  that  part  of  the  ti-«LCiV 
outside  of  the  rails.     The  cause  of  the    accident  rested  in    px^i^^ 
conjecture,  without  evidence  tending  to   explain  it  or  to  conneot     it; 
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in  any  way  with  any  negligence  of  the  appellant.  At  the  close  of 
the  respondent's  evidence  it  appeared  to  be  a  case  of  unaccountable 
misadventure,  for  which  no  one  was  responsible :  Harvey  v.  Diinlap^ 
Supplt.  to  Hill  &  Denio  193 ;  Brown  v.  Kendall,  6  Cush.  292 ; 
Nitro' Glycerine  Case,  supra;  and  a  nonsuit  ought  to  have  been 
granted  when  the  respondent  rested. 

The  appellant,  however,  gave  evidence  of  some  experiments 
tending  to  account  for  the  injury.  These  experiments  raise  some 
presumption,  perhaps  a  strong  one,  that  the  stone  came  from  the 
outside  of  the  rail,  next  to  and  nearly  or  quite  directly  opposite  the 
respondent  where  he  was  struck.  It  appears  that  such  stones, 
placed  on  the  head  of  a  spike  and  rested  against  the  (>utside  of  the 
rails,  were  several  times  driven  by  a  passing  train,  at  a  right  angle 
or  nearly  so  from  the  rail,  with  force  enough  to  cause  such  an  injury 
at  such  a  distance.  If  these  experiments  do  not  account  for  the 
accident,  it  still  remains  unaccountable.  And  the  case  will  be 
considered  on  the  presumption  which  the  experiments  raise. 

The  negligence  imputed  to  the  appellant  is  the  failure  of  the 
boss  of  some  workmen,  of  whom  the  respondent  was  one,  to  remove 
the  stone  upon  the  approach  of  the  train,  so  that  the  injury  could 
not  have  occurred.  If  the  boss  of  a  gang  of  mere  laborers,  himself 
little  or  no  more,  should  be  held  chargeable  with  notice  of  such  a 
danger,  the  law  would  impute  to  him  knowledge  of  a  law  of  motion 
quite  new  to  every  member  of  the  court  upon  the  argument  of  this 
appeal.  But  the  eyidence pima facie  establishes  that,  if  leaving 
such  a  stone  in  such  a  place  were  negligence,  it  was  the  negligence 
of  the  respondent  himself. 

•  The  learned  counsel  for  the  respondent  dwelt  much  upon  the 
duty  of  the  appellant  to  keep  its  track  in  order.  There  is  no 
necessity  to  insist  upon  the  duty  of  a  railroad  company  to  keep  its 
track  in  good  order,  for  the  purposes  for  which  it  is  built ;  the  safe 
passage  of  trains.  And  these  workmen  appear  to  have  been 
employed  to  perform  this  very  duty  for  the  appellant,  at  the  locus 
in  quo.  The  track  had  been  raised,  and  the  men  were  engaged  in 
ballasting  it  with  gravel  lying  at  the  side  of  the  track.  It  appears 
to  have  been  the  duty  of  each  man  so  employed  to  shovel  gravel 
upon  the  track  in  front  of  him,  until  there  should  be  enough  so 
shovelled  up  as  to  need  levelling  on  the  track,  and  thereupon  to 
level  it  from  time  to  time,  as  might  be  necessary ;  each  workman 
for  himself,  to  the  extent  of  his  own  work.     This  appears  to  have 
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"been  mere  labor,  not  skilled  labor  in  any  sense.  And  the  oflSce  of 
the  boss  appears  to  have  been  chiefly  or  wholly  to  see  that  the  men 
under  him  performed  their  duty. 

Assuming  the  theory  of  the  experiments,  the  stone  which  injured 
the  respondent  was,  in  the  absence  of  evidence  to  the  contrary, 
presumably  thrown  up  by  himself,  in  his  own  immediate  front ;  and 
if  it  should  have  been  removed  from  the  tie,  it  was  his  own  duty  to 
remove  it.  Indeed  it  seems  to  have  been  impracticable  for  the 
boss  of  the  work  to  examine  the  work  in  detail,  at  the  approach  of 
trains,  in  order  to  guard  against  such  possibilities  as  the  one  in 
question,  without  keeping  his  men  idle  a  great  part  of  their  time* 
His  first  and  paramount  duty  of  supervision  was  to  see  the  track 
safe  for  passing  trains.  And  before  the  happening  of  this  accident 
no  rule  of  ordinary  care  could  well  have  required  him  to  inspect 
the  .track  outside  of  the  rails,  at  the  approach  of  every  train. 

The  relation  of  master  and  servant  does  not  imply  the  master's 
guaranty  of  the  servant's  safety.  "A  servant,"  says  Blackburn, 
J.,  in  Morgan  v.  Railway  Co,,  5  B.  &  S.  570,  "who  engages  in 
the  performance  of  services  for  compensation,  does,  as  an  implied 
part  of  the  contract,  take  upon  himself,  as  between  himself  and  his 
master,  the  natural  risks  and  perils  incident  to  the  performance  of 
such  services."  This  rule  is  universal :  Wharton's  Neg.,  sect.  201, 
205 ;  Strahlendorf  v.  Mosenthal,  30  Wis.  674  ;  Priestly  v.  Fowler^ 
3  Mees.  &  Wels.  1 ;  Riley  v.  Baxendale^  6  Hurlst.  &  N.  445 ; 
Woodley  v.  Railway  (7o.,  Law  Rep.  2  Ex.  384 ;  Gibson  v.  Railway 
Co.,  68  N.  Y.  449 ;  Hayden  v.  Manfg  Co.,  29  Conn.  548 ;  Ladd 
V.  Railroad  Co.,  119  Mass.  412. 

There  may  be  latent  risks  in  an  employment.  Where  these  are 
known  to  the  master,  it  is  his  duty  to  notify  the  servant.  But 
when  they  arise  from  no  negligence  of  the  master,  but  are  incident 
to  the  nature  of  the  service,  and  unknown  to  the  master  through 
no  negligence  of  his,  the  risk  is  with  the  servant ;  not  with  the 
master  :  Wharton's  Neg.,  206-211. 

Whether  the  injury  of  the  respondent  arose  from  unaccountable 
accident,  or  from  an  occult  risk  incident  to  his  employment,  the 
respondent  is  not  entitled  to  recover.  And  the  appellant's  second 
motion  for  a  nonsuit,  at  the  close  of  the  evidence,  should  have 
been  granted. 

The  judgment  is  reversed  and  the  cause  remanded  to  the  court 
below  for  a  new  trial. 
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Supreme  Court  of  New  Brunswick. 
ARMSTRONG  v.  THE  GRAND  TRUNK  RAILWAY  CO. 

Goods  were  delivered  to  the  defendants  at  Montreal,  for  which  thejr  gave  tbo 
following  receipt :  '*  Montreal  Station,  July  26th  1873.  Received  from  J>.  Bell 
the  under-mentioned  property,  addressed  to  John  Armstrong,  St.  John,  N.  B.,  lo 
be  sent  by  the  Grand  Trunk  Railway  Co.,  of  Canada,  sabject  to  the  terms  and  con- 
ditions  stated  on  the  other  side.*'  [Then  followed  the  description  and  marks  of 
the  goods.]  The  conditions  printed  on  the  back  of  the  receipt  were,  inter  alia^ 
that  the  company  would  not  be  responsible  for  damages  occasioned  by  delays  from 
over-pressure  of  freight,  or  from  lire  ;  and  that  goods  addressed  to  consignees  et 
points  beyond  the  company's  stations,  and  respecting  which  no  directions  to  the 
contrary  should  have  been  received  at  those  stations,  would  be  forwarded  to  their 
destination  by  public  carrier,  or  otherwise,  as  opportunity  might  offer,  without 
any  claim  for  delay  againi*t  the  company  for  want  of  opportunity  to  forward  them  ; 
or  they  would,  at  the  discretion  of  the  company,  be  placed  in  their  warehouse,  pend- 
ing communication  with  the  consignees,  at  the  risk  of  the  owners,  for  any  damage 
arising  from  any  cause  whatever.  The  goods  were  sent  from  Montreal  by  the 
defendant's  railway  to  Portland,  Maine,  the  terminus  of  their  line,  and  stored  in 
their  warehouse  there,  where  they  were  accidentally  destroyed  by  Ore  on  the  9th 
of  August.  It  was  not  shown  when  they  reached  Portland,  but  it  was  proved  that 
goods  received  at  Montreal  on  the  29th  of  July  would  arrive  at  Portland  about 
the  4th  or  5th  of  August  by  freight  train,  and  that  freight  for  St.  John  arriving  at 
Portland  was  generally  forwarded  by  steamboats,  which  ran  three  times  a  week ; 
and  in  1873  there  was  an  agreement  between  the  railway  company  and  the  steam- 
boat  company  respecting  the  carriage  of  freight,  but  the  particulars  of  it  were  not 
proved.  There  was  no  evidence  about  the  payment  of  the  freight  on  the  goods : 
Heldf  1.  That  the  duty  of  the  defendants  as  common  carriers  ended  on  the  arrival 
of  the  goods  at  Portland,  after  which  time  they  held  them  as  warehousemen,  and 
were  not  liable  for  their  loss  without  proof  of  negligence.  2.  That  there  was  not 
sufficient  evidence  of  negligence  in  not  forwarding  the  goods  from  Portland  before 
the  fire.  3.  That  in  the  absence  of  evidence  to  the  contrary,  it  would  be  presumed 
that  Bell,  the  plaintifTs  agent,  had  seen  the  conditions  on  the  back  of  the  receipt, 
and  therefore  the  plaintiff  was  bound  by  them.  4.  That  even  if  a  promise  by  their 
fHight  agent  to  pay  for  the  goods  would  hind  the  company,  a  conditional  promise 
to  pay,  if  the  goods  were  not  insured  by  the  plaintiff,  would  not  be  binding  with- 
out proof  of  non-insurance. 

This  was  an  action  on  the  case  against,  the  defendants  as  com- 
mon  carriers,  for  the  loss  of  two  cases  of  merchandise  belonging 
to  the  plaintiff. 

The  plaintiff  purchased  the  goods  through  his  agent,  Duncan 
Bell,  by  whom  they  were  delivered  to  the  defendants  at  Montreal, 
on  the  26th  of  July  1873,  and  who  received  a  bill  of  lading  from 
the  defendants,  in  the  following  words: — 

"  Special  notice.  The  company  will  not  be  responsible  for  any 
goods  missent,  unless  they  are  consigned  to  a  station  on  their  rail- 
way.    Kates  and  weights  entered  on  receipts  or  shipping  bills  will 
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not  be  acknowledged.    All  goods  going  to  or  from  the  United  States 
will  be  subject  to  customs  charges,  &c. 

Grand  Trunk  Railway.*' 

"Montreal  Station,  July  26th  1878.  Received  from  Duncan 
Bell,  the  undermentioned  property,  in  apparent  good  order, 
addressed  to  John  Armstrong,  St  John,  N.  B.,  to  be  sent  by  the 
Grand  Trunk  Railway  Company  of  Canada,  subject  to  the  terms 
and  conditions  stated  above,  and  upon  the  other  side,  and  agreed  to 
by  this  shipping  note  delivered  to  the  company  at  the  time  of 
giving  the  receipt  therefor."  [Then  followed  the  description  and 
marks  of  the  goods.] 

The  conditions  referred  to,  printed  on  the  back  of  the  receipt,  so 
far  as  they  relate  to  this  case,  were  as  follows : — 

"  General  notices  and  conditions  of  carriage.  It  is  understood 
and  agreed  that  the  Grand  Trunk  Railway  will  not  be  responsible 
*  *  *  (3)  for  damages  occasioned  by  delays  from  storms,  accidents, 
overpressure  of  freight,  or  unavoidable  causes,  or  for  damages  from 
the  weather,  fire,  heat,  frost  or  delay  of  perishable  articles,  or  from 
civil  commotion. 

"  (10).  That  all  goods  addressed  to  consignees  at  parts  beyond 
the  places  at  which  the  company  have  stations,  and  respecting  which 
no  directions  to  the  contrary  shall  have  been  received  at  these  sta- 
tions, will  be  forwarded  to  their  destination  by  public  carrier,  or 
otherwise,  as  opportunity  may  offer,  without  any  claim  for  delay 
against  the  company  for  want  of  opportunity  to  forward  them ;  or, 
they  will,  at  the  discretion  of  the  company  by  whom  they  may  have 
been  received,  be  suffered  to  remain  on  the  company *s  premises,  or 
be  placed  in  shed  or  warehouse  (if  there  be  convenience  for  receiv- 
ing the  same),  pending  communication  with  the  consignees,  at  the 
risk  of  the  owners,  for  any  damage  arising  from  any  cause  what- 
ever, *  *  *  and  in  case  of  loss  or  damage  to  any  goods  for  which 
the  company  may  be  liable,  it  is  agreed  and  understood  that  they 
shall  have  the  benefit  of  any  insurance  effected  by,  or  for  account  of 
the  owner  of  the  said  goods,  before  any  demand  shall  be  made." 

The  goods  were  sent  from  Montreal  by  the  defendant's  railway, 
to  Portland,  Maine,  the  terminus  of  the  railway,  and  were  stored 
in  their  warehouse  there,  and  were  destroyed  by  fire  on  the  9th  of 
August,  when  a  considerable  part  of  Portland  was  burnt. '  The 
fire  occurred  without  any  negligence  on  the  part  of  the  defendants. 
It  did  not  appear  when  the  goods  reached  Portland,  but  it  was 
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proved  that  goods  received  at  Montreal  on  the  29th  of  July,  would 
arrive  in  Portland  about  the  4th  or  6th  of  August  in  ordinary  course 
by  freight  trains ;  and  that  goods  sent  from  Montreal  by  that  line,  luad 
thence  to  St.  John  by  steamboat,  did  not  generally  reach  St.  John 
in  less  than  a  fortnight.  Freight  arriving  at  Portland  by  the 
Grand  Trunk  Railway,  was  generally  forwarded  to  St.  John  by  the 
boats  of  the  International  Steamboat  Company.  It  was  stated, 
that  in  1873  there  was  a  written  agreement  between  that  company 
and  the  defendants,  respecting  the  carriage  of  freight,  but  the 
agreement  was  not  proved.  The  boats  of  the  International  Steam- 
boat Company  ran  three  times  a  week  between  Portland  and  St 
John,  and  in  August  1873,  were  carrying  a  good  deal  of  freight, 
being  sometimes  crowded  with  it.  Some  correspondence  took  place 
after  the  fire,  between  the  plaintiff  and  the  defendants'  freight 
agent  in  which  the  latter  stated,  that  the  company  would  pay  for 
the  goods  if  they  were  not  insured,  of  which  there  was  no  evidence. 
At  the  close  of  the  plaintiff  *s  case,  it  was  agreed  that  a  verdict 
should  be  entered  for  the  plaintiff  for  the  value  of  the  goods,  subject 
to  leave  to  the  defendants  to  move  to  enter  a  nonsuit,  and  that  the 
following  questions  should  be  left  to  the  jury  : 

1.  Were  the  defendants  guilty  of  negligence  in  not  forwarding 
the  goods  to  the  plaintiff  at  St.  John,  before  the  fire  on  the  9th  of 
August. 

2.  Were  the  conditions  of  the  way-bill  brought  to  the  knowledge 
of  Duncan  Bell  by  the  defendants  ? 

8.  Did  the  defendants,  by  their  agent,  Stevenson,  with  full  know- 
ledge of  the  facts,  promise,  after  the  fire,  to  pay  the  plaintiff  for  the 
goods  ? 

The  jury  answered  the  first  and  third  questions  in  the  afiSrma- 
tive,  and  the  second  in  the  negative. 

The  opinion  of  the  court  was  delivered  by 

Allen,  C.  J. — The  first  question  which  arises  in  the  case  is, 
when  did  the  defendant's  liability  as  common  carriers  end  ?  Did  it 
continue  until  the  goods  arrived  at  St.  John,  or  did  it  end  in  Port- 
land, the  terminus  of  their  line  of  railway  ?  And  did  the  defend- 
ants contract  to  carry  the  goods  from  Montreal  to  St.  John  ? 

We  think  their  liability  as  carriers  ended  at  Portland,  and  if 
they  incurred  any  liability  after  the  arrival  of  the  goods  there,  it 
must  be  in  some  other  character  than  that  of  common  carriers. 
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Prima  fade^  the  defendants  were  only  common  carriers  between 
Montreal  and  Portland,  and  their  liability  as  such,  for  the  safety 
of  the  goods,  would  cease  when  they  arrived  there,  unless  it  waa 
shown  that  they  became  carriers  beyond  that,  and  did  not  limit 
their  responsibility  to  the  transit  between  Montreal  and  Portland. 
There  is  no  evidence  that  they  undertook  to  carry  the  goods  beyond 
Portland,  unless  such  an  obligation  arises  from  the  way-bill  or 
receipt  which  was  signed  when  they  received  the  goods ;  and  we 
think  it  is  very  clear  from  the  language  of  the  10th  condition,  that 
they  intended  to  assume  a  diflFerent  character  in  respect  to  their 
dealings  with  the  goods  after  their  arrival  at  Portland  from  that  in 
which  they  stood  before.  They  undertake  that  th^  goods  shall  be 
forwarded  to  their  destination  by  public  carrier,  or  otherwise  "  a^ 
opportunity  may  offer ^^  and  stipulate  that  they  will  not  be  re- 
sponsible for  any  loss  or  damage  to  goods  so  sent,  nor  for  any 
delay  which  happens  beyond  their  line.  In  Garside  v.  The  Trent 
and  Mersey  Navigation  Co.y  4  T.  R.  581,  the  defendants  were 
carriers  between  Stourport  and  Manchester ;  they  received  goods 
directed  to  the  plaintiff  at  Stockport,  which  thfey  carried  safely  to 
Manchester,  and  put  into  their  warehouse  there,  where  they  were 
accidentally  destroyed  by  fire  that  night,  and  before  any  carrier 
came  from  Stockport  to  whom  they  could  be  delivered.  It  appeared 
that  according  to  the  couree  of  business,  when  goods  were  sent  from 
Stourport  to  go  beyond  Manchester,  if  any  carrier  to  their  place  of 
destination  was  at  Manchester  ready  to  receive  them,  they  were 
delivered  to  him  on  payment  of  the  carriage  to  Manchester;  but 
if  not,  the  defendants  kept  them  in  their  warehouse  till  a  carrier 
arrived.  It  was  held  that  the  defendants  had  the  goods  as  ware- 
housemen, and  not  as  carriers,  and,  therefore,  were  not  liable  for 
their  loss. 

In  Muschamp  v.  The  Lancaster  <f  Preston  Railway  Co,^  8  M. 
&  W.  421,  the  defendants  were  common  carriers  between  Lancas- 
ter and  Preston ;  at  the  latter  place,  their  line  joined  the  North 
Union  Railway.  They  received  &  box  from  the  plaintiff,  to  be 
carried  to  a  place  beyond  Preston ;  it  arrived  safely  at  Preston,  but 
was  lost  after  being  sent  from  thence  by  the  North  Union  Railway. 
On  these  facts  the  judge  directed  the  jury  that  where  a  common 
carrier  took  into  his  care  a  parcel  directed  to  a  particular  place,  and 
did  not,  by  positive  agreement,  limit  his  responsibility  to  a  part 
only  of  the  distance,  that  was  prima  facie  evidence  of  an  under- 
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taking  on  his  part,  to  carry  the  parcel  to  the  place  to  which  it  was 
directed ;  and  that  the  same  rule  applied,  though  the  places  were 
beyond  the  limits  in  which  he  in  general  professed  to  carry  on  his 
business  of  a  carrier.  This  ruling  was  held  by  the  Court  of 
Exchequer  to  be  correct.  The  same  principle  was  affirmed  in 
Watson  V.  Ambergate  Railway  Co.,  15  Jur.  448,  where  the  de- 
fendants received  a  parcel  to  be  conveyed  to  Cardiff,  their  line  only 
extending  to  Nottingham,  and  they  were  held  answerable  for  its 
loss,  though  it  happened  beyond  their  own  line.  So  also  in  ScM- 
horn  V.  South  Staffordshire  Railway  Co.,  8  Exch.  341.  But  in 
neither  of  these  cases  was  there  anything  to  show  that  the  railway 
company  intended  to  limit  its  responsibility  to  the  terminus  of  its 
own  railway,  which,  it  was  admitted,  might  have  been  done.  In 
that  respect,  therefore,  those  cases  are,  in  our  opinion,  distinguish- 
able from  the  present  case.  The  case  of  Collins  v.  The  Bristol  and 
Exeter  Railway  Co.,  11  Exch.  790,  more  nearly  resembles  the 
present  case,  and  unless  it  can  be  distinguished,  would  certainly  seem 
to  support  the  plaintiff's  contention  that  the  defendants  in  this  case 
undertook  to  carry  the  goods  to  St.  John.  In  that  case  the  plaintiff 
delivered  goods  to  the  Great  Western  Railway  Company  at  Bath,  one 
of  their  stations,  to  be  conveyed  to  Torqfuay.  He  signed  a  receipt, 
headed,  "  The  Great  Western  Railway  Company,  received  the  under- 
mentioned goods,  on  the  conditions  stated  on  the  other  side,  to  be 
sent  to  Torquay  station,  and  delivered  to  the  plaintiff  or  his  agent." 
One  of  the  conditions  was,  that  the  company  would  not  be  answer- 
able for  loss  or  damage  by  fire.  Another  condition  stated,  that 
the  company  would  not  be  responsible  for  loss  or  damage  to  goods 
beyonds  the  limits  of  their  railway,  and  (in  terms  very  similar  to 
the  10th  condition  here),  that  goods  addressed  to  consignees  beyond 
the  limits  of  the  company's  railway,  and  respecting  which  no  direc- 
tions to  the  contrary  should  have  been  received,  would  be  forwarded 
to  their  destination  by  public  carriers  or  otherwise,  as  opportunity 
might  offer.  That  the  charges  of  such  carrier  would  be  added  to 
those  of  the  company ;  and  the  delivery  of  the  goods  by  the  com- 
pany would  be  considered  as  completed,  and  their  responsibility 
cease  when  the  carriers  received  the  goods  for  further  conveyance. 
The  Great  Western  Railway  line  ended  at  Bristol,  and  the  defend- 
ant's line  began  there  and  extended  to  Exeter,  where  it  was  joined 
by  the  line  of  the  South  Devon  Railway,  which  ran  to  Torquay. 
The  goods  were  conveyed  to  Bristol  by  the  Great  Western  Rail- 
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way  and  taken  on  in  the  same  trade  to  Exeter,  where  they  were 
accidentally  destroyed  by  fire.  The  Court  of  Exchequer  held  that 
there  was  one  contract  with  the  Great  Western  Railway  Company 
for  the  conveyance  of  the  goods  from  Bath  to  Torquay,  subject  to 
the  conditions  in  the  receipt  note,  and  consequently  that  they  were 
not  responsible,  being  protected  by  the  condition  against  loss  by 
fire.  This  decision  was  reversed  in  the  Exchequer  Chamber,  1  H. 
&  ^.  517,  consisting  of  eight  judges,  who  held,  that  the  Great 
Western  Railroad  Company  were  not  carriers  beyond  their  line, 
and  that  they  were  discharged  by  forwarding  the  goods  to  be  carried 
by  the  defendants,  who  received  them  as  common  carriers,  and 
were  liable  for  their  loss,  the  clause  of  exemption  against  responsi- 
bility for  loss  by  fire,  not  applying  to  them.  From  this  judgment 
there  was  an  appeal  to  the  House  of  Lords  :  see  Bristol  ^  Exeter 
Railway  Co.  v.  CollifUy  7  H.  Lords  Cases  194,  where  the  original 
judgment  in  the  Court  of  Exchequer  was  aflSrmed  on  the  ground 
that  the  contract  was  with  the  Great  Western  Railway  Company 
alone,  and  that  the  Bristol  and  Exeter  Company  was  not  liable. 
The  judges  who  were  summoned  to  advise  their  lordships  differed 
in  their  opinions,  and  even  Lords  Wensleydalb  and  Kingsdown 
expressed  some  doubt  about  the  case.  There  were  several  circum- 
stances which  appear  to  have  influenced  the  decision  that  there  was 
an  entire  contract  by  the  Great  Western  Railway  Company  for  the 
carriage  of  the  goods  from  Bath  to  Torquay.  In  the  first  place, 
the  goods  were  sent  on  from  Bristol  in  a  truck  belonging  to  that 
company,  and  a  guard  in  their  service  was  sent  with  them  to  Exeter. 
In  the  next  place,  the  charge  for  the  carriage  of  the  goods  for  the 
whole  distance  from  Bath  to  Torquay,  was  paid  to  the  Great 
Western  Railway  Company,  and  was  called  the  company's  charges. 
And  further,  by  the  express  terms  of  the  receipt  note,  the  goods 
were  to  be  sent  to  Torquay  station,  and  delivered  to  the  consignee 
or  his  agent. 

Alderson,  B.,  delivering  the  judgment  of  the  Court  of  Exchequer 
gays,  "  They  contracted  in  express  terms,  on  the  fiwje  of  the  receipt 
note,  to  carry  the  goods  from  Bath  to  Torquay.**  The  bill  of 
lading  in  the  present  case  says  nothing  about  the  delivery  of  the 
goods,  nor  is  there  any  express  statement  that  they  are  to  be  carried 
by  the  defendants  to  St.  John ;  but  they  are  '^  to  be  sent  by  the 
Grand  Trunk  Railway  Company,  subject  to  the  terms  and  con- 
ditions  stated,"  which  terms  and  conditions  are,  that  they  will  be 
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forwarded  from  Portland  to  their  destination  by  public  carriers  or 
otherwise,  as  opportunity  may  oflFer.  It  appears  to  us,  that  the 
condition  endorsed  on  the  bill  of  lading  was  intended  for  the 
express  purpose  of  preventing  the  defendants  from  being  held  as 
common  carriers  beyond  the  termination  of  their  line  of  railway; 
that  they  intended  to  limit  their  responsibility  to  that ;  and  though 
they  agreed  to  forward  goods  to  places  beyond  the  limits  of  their  line, 
they  stipulated,  that  in  so  doing,  they  would  not  themselves  be  the 
carriers,  or  incur  the  liabilities  of  carriers.  Their  agreement  to 
forward  the  goods,  as  opportunity  might  offer,  seems  to  be  a 
diflFerent  obligation  from  that  which  the  law  would  impose  on  them 
as  common  carriers  for  the  whole  distance  from  Montreal  to  St 
John.  That  they  had  a  right  to  enter  into  such  an  agreement, 
there  can  be  no  doubt.  Another  distinguishing  circumstance 
between  this  case  and  the  case  of  Collins  v.  The  Bristol  and  Exettr 
Railway^  is,  that  there  is  no  evidence  here  of  any  payment  or 
agreement  for  payment  of  the  freight  to  the  defendants.  The 
payment  of  one  sum  for  the  carriage  of  goods  to  a  certain  place, 
would,  no  doubt,  be  evidence  of  an  undertaking  by  the  company 
to  carry  to  that  place:  Wilby  v.  West  Cornwall  Railway  Co.j 
2  IL  &  N.  703.  There  is  no  evidence  here  of  the  defendants* 
liability  to  carry  the  goods  to  St.  John,  unless  it  be  found  in  the 
bill  of  lading,  and  that  seems  to  us  to  exclude  the  idea,  that  in 
undertaking  to  forward  the  goods  from  Portland,  they  were  dis- 
charging a  part  of  their  common  law  liability  as  carriers.  The 
case  of  Coxon  v.  The  Great  Western  Railway  Co.^  5  H.  &  N.  274, 
is  to  the  same  eflFect  as  Collins  v.  The  Bristol  and  Exeter  Railway 
Co,^  and  in  Grordon  v.  The  Great  Western  Railway  Co,y  34  U. 
Can.  Q.  B.  224,  where  it  was  held  that  there  was  one  entire 
contract  to  carry  goods  from  Cincinnati  to  Thorold  in  Canada, 
though  the  company's  line  ended  at  Detroit,  the  bill  of  lading  was 
headed  "contract  for  a  through  rate,**  and  in  the  margin,  the 
words  "For  Gordon,  McKay  &  Co.,  Thorold,  Ontario,  via  Detroit 
and  Great  Western  Railway  Company.'* 

The  courts  of  the  United  States  hold  that  the  liability  of  a  railway 
company  for  goods  received  for  transportation,  is  prima  facte 
limited  to  the  transitus  over  their  own  road ;  and,  that  in  the 
absence  of  a  special  contract,  they  are  not  liable  for  a  loss  after 
the  delivery  of  the  goods  to  another  company  to  be  carried  to  their 
place  of  destination  :  Nutting  y.  Cojineettcut  River  Railway  Co.y  1 
Gray  502 ;  Story  on  Bail.  538. 
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It  was  contended  in  this  case,  that  admitting  the  meaning  of  the 
conditions  endorsed  on  the  bill  of  lading  to  be  as  we  have  stated, 
there  was  no  evidence  that  these  conditions  were  brought  to  the 
knowledge  of  Bell,  the  plaintiff's  agent ;  and  the  jury  have,  no 
doubt,  so  found.  It  is,  perhaps,  difficult  to  reconcile  all  the  cases 
which  have  arisen  on  this  question  of  the  knowledge  of  conditions 
printed  on  the  back  of  tickets  or  bills  of  lading.  In  several  of  them, 
there  was  direct  evidence  of  ignorance  of  the  conditions ;  as,  in  Hen- 
derson  v.  Stevenson.  Law  Rep.  2  H.  L.  (Sc.)  470;  Harris  v.  G-reat 
Western  Railway  Co.,  Law  Rep.  1  Q.  B.  Div.  575;  and  Parker  v. 
S,  Eastern  Railway  Co.,  Law  Rep.  2  C.  P.  Div.  416.  In  the  first 
of  these  cases,  there  was  no  reference  on  the  face  of  the  ticket,  to 
the  conditions  on  the  back,  which  distinguished  it  from  the  case  of 
Harris  v.  Great  Western  Railway  Co.,  as  pointed  out  by  Black- 
burn, J. ;  and  in  Parker  v.  S.  Eastern  Railway  Co.,  Bramwell, 
L.  J.,  differed  from  the  other  members  of  the  court,  being  of  opinion 
that  the  plaintiff,  who  knew  that  there  was  something  printed  on 
the  back  of  the  ticket,  was  bound  by  it,  whether  he  had  read  it  or 
not.  And  this  agrees  with  what  is  said  in  Van  Toll  v.  The  S. 
Eastern  Railway  Co.,  12  C.  B.  N.  S.  75;  and  Stewart  v.  The 
London  and  N.  Western  Railway  Co.,  3  H.  &  C.  135,  that  a  per- 
son must  be  presumed  to  know  what  he  has  the  means  of  knowing, 
whether  he  avails  himself  of  those  means  or  not.  The  bill  of  lading 
here  on  its  face,  informed  the  plaintiff's  agent  that  the  defendants 
received  the  goods  on  certain  conditions,  and  it  is  not  open  to  the 
plaintiff  now  to  say  that  he  did  not  know  what  those  conditions 
were. 

In  Harris  v.  Great  Western  Railway  Cfc.,  supra,  Black- 
burn, J.,  says:  "  The  ticket  has  on  the  face  of  it,  a  plain  and  une- 
quivocal reference  to  the  conditions  printed  on  the  back  of  it,  and 
any  person  who  read  that  reference  could,  without  difficulty,  look 
at  the  back  and  see  what  these  conditions  were ;  and  that  being  so, 
the  question  comes  to  be,  whether  the  plaintiff  is  not  precluded 
from  setting  up,  that  Mr.  Harris,  who  acted  for  her  in  taking  the 
ticket,  never  looked  at  the  face  of  it,  or  bestowed  a  thought  on  what 
the  conditions  were.  In  other  words,  whether  by  depositing  the 
goods  and  taking  the  ticket,  he  did  not  so  act,  as  to  induce  the 
defendants  to  enter  into  the  contract  with  him  in  the  belief  that 
he  had  assented  to  its  terms.  I  think  he  has  so  acted.''  The 
same  principle  will  be  found  in  the  York  and  Berwick  Railway 
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Co,  V.  Owp,  14  C.  B.  527 ;  and  in  Letois  v.  McKee,  Law  Rep.  4 
Exch.  58. 

In  Parker  v.  S,  Uastern  Railway  Co,y  taw  Rep.  2  C.  P.  Div. 
416,  Mellish,  L.  J.,  admits  that  there  may  be  cases  where  a  party 
would  be  bound  by  the  contents  of  paper  delivered  to  him,  though 
he  had  never  read  it ;  and  he  instances  the  case  of  a  person  who 
ships  goods  and  receives  a  bill  of  lading  signed  by  the  master,  who 
would  be  bound  by  the  exceptions  contained  in  it  in  favor  of  the 
shipowner.  And  why  should  not  the  same  principle  apply  to  a 
contract  for  the  carriage  of  goods  by  land?  There  is  abundant  evi- 
dence, in  the  absence  of  any  negative  proof  by  Bell,  that  the  con- 
ditions were  brought  to  his  knowledge,  or,  at  least,  that  he  had  the 
means  of  knowing  them,  and,  therefore,  the  plaintiff  is  bound  by 
them.  On  this  point  the.  finding  of  the  jury  was  clearly  against 
the  evidence.  It  was  contended  further,  that  even  if  Bell  had 
knowledge  of  the  conditions,  the  plaintiff  is  not  bound  by  them, 
because  common  carriers  cannot  stipulate  against  liability  for  their 
own  negligence.  Admitting  that,  at  the  time  the  goods  were  de- 
stroyed, the  defendants  held  them  as  common  carriers,  they  clearly 
had  a  right  to  stipulate  against  a  liability  for  loss  by  accident.  A 
carrier  may  limit  his  common-law  liability  so  as  not  to  be  respon- 
sible for  a  loss  by  fire,  occasioned  without  negligence  on  his  part. 
See  Pemherton  v.  New  York  Central  Railway  Co,^  104  Mass. 
144;  Hoadly  v.  Northern  Transportation  Ci?.,  115  Id.  304 ;  New 
Jersey  Steamboat  Navigation  Co,  v.  Merchants'  Bank  of  Boston^ 
6  How.  344;  Wyld  v.  Pickford,  8  M.  &  W.  443;  Bristol  ^ 
Exeter  Railway  Co,  v.  Collins,  7  H.  of  L.  C.  194  ;  Phillips  v. 
aark,  1  C.  B.  N.  S.  156;  Ohilffv.  Bri^call,  Law  Rep.  1  P.  C.  231. 
Now  the  fire  by  which  these  goods  were  destroyed,  was  not  attribu- 
table to  any  negligence  of  the  defendants ;  and,  therefore,  if  they 
are  liable  at  all  for  their  loss,  it  is  because  they  were  guilty  of 
negligence  in  not  forwarding  them  to  St.  John  at  an  earlier  period. 
See  McCrosson  v.  Grand  Trunk  Railway  Co.,  23  U.  Can.  C.  P. 
107. 

The  evidence  as  to  the  time  the  goods  arrived  at  Portland,  and 
whether  they  could  have  been  sent  from  thence  by  steamer  before  the 
9th  of  August,  when  the  fire  occurred,  was  very  loose  and  uncer- 
tain. Whether  the  burthen  of  proving  negligence  was  on  the  plain- 
tiff, or  whether  the  defendants  were  bound  to  disprove  it,  would 
depend  upon  the  character  in  which  they  held  tHe  goods  at  the  time 
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of  the  loss — whether  as  carriers  or  as  warehoasemen,  for  the  pur- 
pose of  being  forwarded  to  St.  John,  under  the  terms  of  the  10th 
condition.  We  are  of  opinion  that  they  held  them  in  the  latter 
character,  and  that  there  wa«  not  evidence  to  warrant  the  jury  in 
finding  that  they  were  guilty  of  negligence,  on  the  first  question 
submitted. 

As  to  the  promwe  of  the  defendant's  freight  agent  to  pay  for  the 
goods,  we  are  inclined  to  think  the  evidence  should  not  have  been 
received.  But,  at  all  events,  if  the  defendants  could  be  bound  by 
his  promise,  it  was  only  conditional  to  pay  if  the  goods  were  not 
insured  by  the  plaintiff,  and  there  was  no  evidence  whether  they  . 
were  so  or  not :  consequently,  the  finding  on  that  point  was  also 
sgainst  evidence.  ' 

As,  in  our  opinion,  the  evidence  failed. to  make  out  the  plaintiff's 
claim,  a  nonsuit  must  be  entered  according  to  the  agreement  at  the 
trial. 


Supreme  Court  of  Nebraska. 
piFFELL  c.  BULLOCK. 

The  action  of  an  infant  most  be  brought  hj  his  gaardian  or  next  friend,  who 
alone  is  liable  for  the  costs.     The  infant  is  not  liable  to  a  judgment  therefor. 

Nor  is  he  liable  to  a  judgment  for  costs  after  arriving  at  full  age,  in  an  action 
brought  without  a  guardian  or  next  friend,  but  not  terminated  during  infancy,  if, 
on  reaching  his  majority,  at  the  first  opportunity,  he  disclaim  all  benefit  from  the 
proceeding,  and  refuse  to  proceed  further  with  the  case. 

An  offer  to  confess  judgment  duly  made  in  the  court  where  the  action  is  brought 
need  not  be  renewed  in  the  Appellate  Court  in  order  to  be  arailable  to  the  party 
making  it  on  final  judgment. 

By  the  legislation  in  Nebraska  all  the  disabilities  of  infancy  as  they  exist  by  the 
common  law  are  fully  recognised. 

Lake,  J. — The  defendant  in  error  commenced  an  action  in  the 
County  Court  for  Dodge  county  against  the  plaintiff,  in  error,  to 
recover  on  an  account  for  goods  furnished,  and  labor  performed,  a 
balance  claimed  to  be  due  of  $66.90.  Immediately  upon  being 
summoned  the  plaintiff  in  error  offered  to  confess  a  judgment  for 
the  sum  of  ?40,  together  with  the  costs  then  accrued,  as  pro- 
vided in  sect.  1004  of  the  Code  of  Civil  Procedure,  by  which  it  is 
enacted  that,  "If  the  defendant  at  any  time  before  trial,  offer  in 
writing  to  allow  judgment  to  be  taken  against  him  for  a  specified 
sum,  the  plaintiff  may  immediately  have  judgment  therefor,  with 
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the  costs  then  accrued.  But  if  he  do  not  accept  such  offer  before 
the  trial,  and  fail  to  recover  in  the  action  a  sum  equal  to  the  offer, 
he  cannot  recover  costs  accrued  after  the  offer,  but  costs  must  be 
adjudged  against  him.  But  the  offer  and  failure  to  accept  it  cannot 
be  given  in  evidence  to  affect  the  recovery,  otherwise  than  as  to 
costs,  as  above  provided.'*  The  recovery  being  less  than  this  offer, 
the  defendant  in  error-had  judgment  in  his  favor  for  the  amount  of 
the  verdict  and  costs  before  the  filing  of  the  offer,  but  against  him 
for  all  costs  made  subsequently  to  that  time. 

From  this  judgment  the  defendant  in  error  appealed  to  the 
^  District  Court,  where  the  verdict  in  his  favor  was  for  a  still  smaller 
amount.  Whereupon,  on  the  2d  day  of  April  1878,  he  filed  a 
motion  for  judgment  on  the  verdict,  and  for  his  costs,  notwithstand- 
ing the  said  offer  to  confess,  and  at  the  same  time  proved  to  the 
court  the  fact,  then  for  the  first  time  brought  to  its  attention,  that 
he  was  still  a  minor,  and  would  not  attain  his  majority  until  the 
6th  day  of  September  of  that  year.  On  the  7th  of  October,  while 
this  motion  was  still  pending,  and  before  any  further  step  had  been 
taken  in  the  case,  the  defendant  in  error,  .by  special  appearance, 
disclaimed  all  right  to  the  verdict,  or  benefit  under  it,  and  insisted 
on  '^his  minority  as  a  bar  to  any  judgment  against  him  for  any 
costs  in  this  case.**  Acting  upon  this  disclaimer,  and  the  unques- 
tioned minority  of  the  defendant  in  error  as  stated,  the  court 
dismissed  the  case  generally,  and,  against  the  demand  of  the  plain- 
tiff in  error,  refused  to  enter  judgment  in  his  favor  for  his  costs. 
This  refusal  is  the  ground  of  the  alleged  error,  and  to  correct  which 
the  case  is  brought  to  this  court. 

The  first  question  to  be  disposed  of  is  one  of  practice,  raised  by 
defendant  in  error  in  his  brief.  He  contends  that  in  order  to  make 
an  offer  to  confess  judgment  under  the  statute  available  to  the 
party  making  it  on  appeal,  the  offer  must  be  renewed  in  the  Appel- 
late Court.  We  cannot  so  hold.  The  offer  once  properly  entered, 
becomes  a  part  of  the  record  of  the  case,  and  if  not  withdrawn,  is 
just  as  available  on  final  judgment  in  the  Appellate  Court  as  it 
could  have  been  in  the  court  where  made,  had  no  appeal  been 
taken. 

The  next,  and  main  question  presented  by  the  record  is  much 
more  diflScult,  and  altogether  novel  in  this  court.  By  our  legisla- 
tion all  the  disabilities  of  infants,  as  they  exist  at  common  law,  are 
fully  recognised.     Indeed  we  are  not  aware  of  any  statute  in  this 
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state  modifying  them  in  any  respect  whatever.  Accordingly,  we 
find  that  section  thirty-six,  of  the  Code  of  Civil  Procedure,  pro- 
vides that :  "  The  action  of  an  infant  must  be  brought  by  his  guar- 
dian or  next  friend."  And  even  when  brought  by  his  next  friend, 
if  it  be  discovered  that  the  action  is  not  for  the  infant's  benefit,  the 
court,  on  its  own  motion,  may  dismiss  it.  Our  practice  in  this 
respect  seems  to  be  based  upon  the  unquestionable  presumption  of 
law  that,  until  a  person  arrives  at  full  age,  no  matter  what  his 
mental  attainments  and  experience  in  life  may  be,  he  has  not  suflS- 
cient  capacity  to  decide  for  himself  whether  the  action  would 
probably  benefit  him,  or  whether  under  all  the  circumstances  it 
ought  to  be  brought.  Observing  still  further  the  common  law 
respecting  suits  by  infants,  our  code,  section  thirty-seven,  provides 
that :  ''  The  guardian  or  next  friend  is  liable  for  the  costs  of  the 
action  brought  by  him.'*  Thus  implying  very  clearly  that  even 
although  the  infant  has  had  the  benefit  of  the  judgment  of  a  person 
of  mature  years  as  to  the  propriety  of  bringing  the  action,  yet  if  it 
result  disastrously  to  him,  he  shall  not  be  liable  to  a  judgment  for 
the  costs.  Indeed,  one  of  the  chief  objects  in  requiring  a  next  friend 
seems  to  be,  as  was  said  in  ffeft  et  al,  v.  McCHU  et  al,^  3  Penn.  St. 
266,  "  to  supply  the  want  of  capacity  in  the  infant,  to  afford  in  his 
own  person  a  party  on  the  record  responsible  for  costs.*'  And  we 
find  that  independently  of  statutory  regulation,  the  rule  seems  to  be 
that  no  judgment  for  costs  can  be  rendered  against  an  infant  plain- 
tiff: Bowche  V.  Ryan,  3  Blackf.  472  :  Sproule  v.  BottSy  5  J.  J. 
Marsh.  162.  But  in  Massachusetts,  under  a  peculiar  statute,  it  is 
held  that  an  infant  plaintiff,  and  not  his  proehein  amiy  is  liable  to 
judgment  for  costs.  In  one  case,  Wilde,  J.,  remarked:  "The 
defendants  claim  costs  against  the  proehein  ami,  on  the  ground 
that  the  plaintiff  being  an  infant  is  not  liable  therefor ;  and  this 
claim  seems  to  be  supported  by  the  English  practice.  But  our 
practice  seems  to  be  different,  and  is  conformable  to  our  statutes 
regulating  the  recovery  of  costs.*'  In  that  state,  in  order  to 
make  the  proehein  ami  liable  for  costs,  he  must  endorse  the  writ 
therefor :  Smith  v.  Floyd,  1  Pick.  275 ;  Crandall  v.  Claid  and 
Wife,  11  Mete.  288.  We  have  no  statute  similar  to  that  of  Mas- 
sachusetts, but,  as  before  shown,  our  legislation  harmonized  com- 
pletely with  the  practice  under  the  common  law,  both  in  England 
and  in  this  country. 
Vol.  XXVn 57 
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Now  it  would  seem  to  be  a  reasonable  conclusion  from  what  we 
have  already  shown,  that  had  judgment  been  rendered  against  the 
defendant  in  error  while  he  was  still  a  minor,  it  would  have  been 
erroneous.  If  an  infant  plaintiff  who  has  had  the  advice  of  a 
guardian  or  next  friend,  as  to  the  propriety  of  commencing  his 
action,  cannot  be  required  to  pay  costs  when  defeated,  upon  what 
principle  can  he  be  adjudged  to  pay  them  when  he  has  been  so 
indiscrete  as  to  proceed  without  such  aid,  relying  alone  upon  his 
own  immature  judgment  in  the  matter?     We  know  of  none. 

It  may  seem  a  hardship  on  the  plaintiff  in  error,  to  be  put  to 
the  expense  of  defending  against  what  was  proven  to  be  an  unjust 
demand  without  recourse  finally  against  the  claimant.  But  this 
result  he  could  have  successfully  guarded  against  by  pleading  the 
infancy  of  the  plaintiff  in  the  action  in  abatement  at  the  outset,  by 
which  he  would  either  have  brought  into  the  case  a  responsible 
"next  friend,"  who  would  have  been  liable  for  costs,  or  obtained  a 
dismissal  of  the  action  without  further  trouble  or  expense.  It  only 
remains  now  to  inquire  whether  by  reason  of  the  defendant  in  error 
having  arrived  at  his  majority,  before  the  termination  of  the  action, 
a  judgment  against  him  for  costs  would  have  been  proper. 

From  analogy  to  the  cases  of  the  ratification  of  the  voidable  acts 
of  infants  after  becoming  of  full  age,  we  think  it  clear  that  if,  after 
reaching  his  majority,  he  had  either  assented  to  judgment  on  the 
verdict,  or  taken  a  single  step  in  the  further  prosecution  of  the 
action,  all  the  privileges  of  infancy  would  thereby  have  been  fully 
waived,  and  he  would  have  been  bound  by  the  action  of  the  court 
But  the  record  shows  that,  at  the  very  first  opportunity  afber  he 
reached  the  age  of  twenty-one  years,  he  disclaimed  all  benefit  from 
what  had  been  done  in  the  case,  and  in  the  most  unequivocal  manner 
deuied  the  jurisdiction  of  the  court  to  proceed  further.  Our 
opinion  is  that  a  judgment  against  the  defendant  in  error,  under 
these  circumstances,  would  be  equally  as  erroneous  as  if  it  had  ren- 
dered while  he  was  yet  an  infant. 

Judgment  affirmed. 
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supreme  court  op  th?  un^ited  states.^ 

supreme  court  of  errors  op  connecticut." 

court  op  appeals  op  maryland.* 

supreme  court  op  michigan.* 

supreme  court  op  missouri.* 

supreme  court  op  ohio.* 

•  Account. 

Attctchment  of  Balance  due, — Arhitration. — In  an  action  for  an  ac- 
count and  the  recovery  of  money,  where  the  defendant  admits  his  indebt- 
edness to  the  plaintiff  in  a  certain  sum,  but  sets  up  that  a  judgment- 
creditor  of  the  plaintiff  has  a  suit  in  aid  of  execution  then  pending 
against  the  plaintiff  and  defendant,  in  which  such  indebtedness  is  sought 
to  be  subjected  to  the  payment  of  his  judgment :  Held,  that  it  is  error 
to  render  judgment  for  the  amount  so  admitted  to  be  due,  until  such 
judgment-creditor  is  made  a  party,  or  his  right  in  the  premises  is  deter- 
mined :  Benson  8  Adm.  v.  Stein,  34  Ohio  St. 

But  where  a  judgment  is  so  erroneously  rendered, -the  error  is  cured 
whenever  it  is  made  to  appear  of  record  in  the  case  that  such  action  in 
aid  of  execution  has  been  dismissed  by  the  party;  Id. 

Where,  in  an  action  to  compel  the  statement  of  an  unsettled  account 
between  the  joint  owners  of  a  steamboat,  with  a  prayer  for  a  judgment 
for  the  amount  that  may  be  found  due  to  the  plaintiff,  the  defendant 
answers  that  the  amount  due  the  plaintiff  has  been  ascertained  and  fixed 
by  an  award  upon  submission  to  a  third  person,  and  the  plaintiff  replies, 
admitting  the  submission  and  award,  and  asks  judgment  thereon,  there 
is  no  such  departure  in  pleading  as  will  vitiate  a  judgment  for  the 
amount  admitted  to  be  duo  by  the  answer.  The  judgment  in  such  case 
rests  on  the  petition  and  answer,  and  not  on  the  reply  :  Id. 

Action. 

Suit  to  recover  back  CompiUsoy  Payments. — Payment  made  under 
stress  of  a  legal  process  is  compulsory,  and  if  unlawfully  exacted,  the 
person  making  it  can  sue  to  recover  it  back :  People  ex  reL  Gebhart  v. 
JEkist  Saginaw,  40  Mich. 

Mandamus  to  compel  payment  to  a  contractor  from  a  special  assess- 
ment, was  denied  where  the  assessment  had  been  adjudged  invalid  in  a 
suit  brought  by  a  tax-payer  to  recover  back  what  he  had  paid :  Id. 

Assignment.     See  Debtor  mnd  Creditor. 

1  Prepared  expressly  for  the  American  Law  Register,  from  the  original  opinions 
filed  daring  Oct.  Term  1878.    The  cases  will  probably  be  reported  in  7  or  S  Otto. 
<  From  John  Hooker,  Esq.,  Reporter ;  to  appear  in  45  Conn.  Reports. 

*  From  J.  Shaaf  Scockett,  Esq.,  Reporter ;  to  appear  in  48  Md.  Reports. 

**  From  H.  A.  Chaney,  Esq.,  Reporter;  to  appear  in  40  Michigan  Reports. 

*  From  T.  K.  Skinkcr,  Esq.,  Reporter ;  to  appear  in  68  Mo.  Reports. 

*  From  E.  L.  DeWitt,  Esq.,  Reporter ;  to  appear  in  34  Ohio  State  Reports. 
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Bills  and  Notes.    See  Set-off, 

Constitutional  Law.    See  Taxation, 

Corporations — Impairing  Obligation  of  Contracts — Statute. — By  the 
statutory  code  of  Georgia,  which  came  io  force  Janaary  1st  1863,  it  was 
enacted  that  private  corporations  were  subject  to  be  changed,  modified 
or  destroyed  at  the  will  of  the  creator,  except  so  far  as  the  law  forbids 
it,  and  that  in  all  cases  of  private  charters  thereafter  granted,  the  state 
reserved  the  right  to  withdraw  the  franchise,  unless  such  right  is 
expressly  negatived  in  the  charter.  Two  railroad  corporations  created 
prior  to  1863,  each  of  which  enjoyed  by  its  charter  a  limited  exemption 
from  taxation,  were  consolidated  by  virtile  of  an  act  of  the  legislature, 
passed  on  the  18th  of  April  1863,  which  authorized  a  consolidation  of 
their  stocks,  conferred  upon  the  consolidated  companies  full  corporate 
powers,  and  continued,  to  it  the  franchises,  privileges  and  immunities 
which  the  companies  held  by  their  original  charters :  Held^  1.  That  by 
the  consolidation  a  new  corporation  was  created,  and  the  original  com- 
panies were  dissolved.  2.  That  the  new  corporation  became  subject  to 
the  provision  of  the  code  which  reserved  the  right  of  the  legislature  to 
withdraw  its  charter,  or  to  change,  modify  or  destroy  it.  3.  That  a  sub- 
sequent legislative  act  taxing  the  property  of  the  corporation  as  other 
property  in  the  state  is  taxed,  was  not  prohibited  by  that  provision  of 
the  Constitution  of  the  United  States  which  denies  to  a  state  the  power 
of  passing  a  law  impairing  the  obligation  of  contracts  :  Atlantic  and 
Gulf  Railroad  Co.  v.  State  of  Georgia,  S.  C.  U.  S.  Oct.  Term  1878. 

The  judgment  of  the  highest  court  of  a  state,  that  a  statute  has  been 
enacted  in  accordance  with  the  requirements  of  the  state  constitution,  is 
is  conclusive  upon  this  court,  and  it  will  not  be  reviewed :  Id, 

Contempt. 

Habeas  Corpus. — The  regularity  of  a  committal  for  contempt  in  refus- 
ing to  pay  alimony  will  not  be  reviewed  on  an  application  for  the  writ 
of  habeas  corpus,  if  it  was  regular  on  its  face  :  In  re  Bissell^  40  Mich. 

Copyright. 

What  constitutes  an  Infringement. — The  complainants  were  owners  of 
a  copyright  of  a  series  of  maps  of  the  city  of  New  York,  prepared  for 
the  use  of  those  engaged  in  the  business  of  fire  insurance,  the  title  of 
which  was  as  follows :  "  Maps  of  the  city  of  New  York,  surveyed  under 
the  direction  of  insurance  companies  of  said  city,  by  William  Perris, 
civil  engineer  and  surveyor,  1852.  Volume  1,  comprising  the  1st,  2d, 
3d  and  4th  wards.''  The  maps  exhibit  each  lot  and  building,  and  the 
classes  as  shown  by  the  difl^erent  coloring  and  characters  set  forth  in  the 
reference.  The  maps  were  made  after  a  careful  survey  and  examination 
of  the  lots  and  buildings  in  the  enumerated  wards  of  the  city,  and  were 
80  marked  with  arbitrary  coloring  and  signs,  explained  by  a  reference,  or 
key,  that  an  insurer  could  see  at  a  glance  what  were  the  general  charac- 
teristics of  the  different  buildings  within  the  territory  delineated,  and 
many  other  details  of  construction  and  occupancy  necessary  for  his  infor- 
mation when  taking  risks  The  defendant  made  the  necessary  examina- 
tion and  survey,  and  published  a  similar  series  of  maps  for  Philadelphia. 
At  first  he  used  substantially  the  same  system  of  coloring,  signs  and  key, 
but  afterwards  changed  his  signs  somewhat,  and  his  key :  BeU,  that  the 
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pablicatloD  of  the  defendant  did  not  infringe  the  copyright  of  the  com- 
plainants: Ferru  v.  Hexamer,  S.  C.  U.  S.,  Oct.  Term  1878. 

A  simple  copyright  of  a  map  does  not  give  a  publisher  an  exclusiye 
right  to  the  use  upon  other  maps  of  the  particular  signs  and  key  which 
he  saw  fit  to  adopt  for  the  purpose  of  his  delineations :  Id, 

Corporation.     See  Const itutlonal  Law  ;  Municipal  Corporation. 

Charter —  Validity  not  impeachable  collaterally — Estoppel — Res  Ad- 
Judicata. — ^The  validity  of  the  articles  of  incorporation  of  an   associa- 
tion   cannot   be  inquired  into  incidentally  and  collaterally :  Keene  v. 
Van  Reuth,  48  Md. 

A  party  to  proceedings  in  equity  under  which  the  title  to  property 
has  been  acquired,  is  estopped  from  disputing  the  title  so  acquired :  Id. 

Consolidation  of — Rights  of  New  Corporation — Equity. — A  general 
law  of  the  state  of  New  York  authorized  any  railroad  companies  having 
continuous  lines  to  unite  and  form  a  single  corporation.  Two  railroad 
companies  owning  roads,  one  of  which  was  wholly  within  that  state  and 
the  other  partly  within  that  state  and  partly  within  the  state  of  Con- 
necticut, made  an  agreement  to  consolidate,  and  took  all  the  formal  mea^ 
sures  required  to  accomplish  it,  but  a  question  was  made  as  to  the  va- 
lidity of  the  consolidation  by  reason  of  the  roads  not  having  at  the  time 
a  completed  continuous  track.  A  resolution  of  the  legislature  of  Con- 
necticut had  provided  that,  whenever  a  company  owning  the  road  lying 
partly  within  this  state  should  be  consolidated  with  any  other  company 
in  the  state  of  New  York,  in  pursuance  of  the  laws  of  that  state,  the  new 
company  should  have  all  the  rights  within  this  state  that  were  possessed 
by  the  old  :  HeUl^  1.  That  an  act  subsequently  passed  by  the  legislature 
of  New  York  recognising  the  consolidated  corporation  as  in  existence, 
validated  and  established  the  agreement  under  which  the  consolidation 
was  made.  2.  That  when  the  legal  existence  of  the  new  corporation  in 
the  state  of  New  York  became  thus  established,  it  satisfied  the  require- 
ments of  the  Connecticut  act,  and  the  new  company  became  possessed 
of  all  the  rights  in  this  state  which  had  been  possessed  by  the  old  com- 
pany :  Mead  v.  N.  Z.,  Housatonic  ds  Northern  Railroad  Co.^  45  Conn. 

The  new  corporation  succeeded  to  the  power  possessed  by  the  old 
company,  both  in  this  state  and  in  the  state  of  New  York,  to  issue  its 
bonds  to  an  amount  necessary  for  completing  its  road,  and  to  mortgage 
its  property  and  franchise  for  their  security  :  Id. 

And  this  power  included  the  power  to  issue  its  bonds  in  exchange  for, 
and  to  take  up,  bonds  previously  issued  by  the  old  company  and  secured 
by  a  mortgage  of  its  property  :  Id. 

A  bill  in  equity  alleged  that  the  new  corporation  duly  issued  its  bonds 
and  disposed  of  a  large  number  of  them  to  divers  persons, 'who  were 
bona  fide  holders  of  the  same  and  entitled  to  receive  the  money  due 
thereon  and  to  the  benefit  of  the  mortgage  ;  Hehl^  to  be  a  sufficient 
averment  that  the  bonds  were  lawfully  issued  and  ased :  Id. 

After  the  bonds  were  issued  and  the  mortgage  executed;  and  while 
both  were  outstanding  unsatisfied,  but  before  the  mortgage  had  been  re- 
corded, a  creditor  of  the  company,  with  knowledge  of  all  the  facts,  attached 
and  afterwards  levied  his  execution  upon  the  mortgaged  property  :  Held, 
that  he  stood  no  better  than  if,  with  such  knowledge,  he  had  taken  a 
conveyance  of  the  property,  and  that  he  did  not  obtain  priority  of  title :  ld» 
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A  court  of  chancery  in  this  state  has  jurisdiction  of  a  bill  for  the  fore> 
closure  of  such  a  mortgage,  although  embracing  property  out  of  this 
state  as  well  as  within  it :  Id. 

It  is  a  well-established  principle  that  a  court  of  chancery,  acting  pri- 
marily in  personam  and  not  merely  in  rem^  may,  where  a  person  against 
whom  relief  is  sought  is  within  the  jurisdiction,  make  a  decree,  upon 
the  ground  of  a  contract  or  an  equity  subsisting  between  the  parties,  re- 
specting property  situated  out  of  the  jurisdiction  :  Id. 

County.     See  Municipal  Bofids. 

Criminal  Law.     See  Limitations,  Statute  of. 

Absence  of  Prisoner. — It  is  no  ground  for  the  reversal  of  a  judgment, 
that  a  motion  for  a  new  trial  was  made,  argued  and  overruled  in  the 
absence  of  the  prisoner,  where  no  objection  was  made  till  afler  sen- 
tence :   Griffin  v.  The  State,  34  Ohio  St. 

Absence  o/ Prisoner  during  Trial — Evidence — Reputation. — ^The  fact 
that  the  prosecuting  attorney  began  his  closing  argument  to  the  jury 
while  the  defendant  was  temporarily  absent  from  the  court  room,  wiU 
not  warrant  the  reversal  of  a  judgment  of  conviction,  in  the  absence  of 
evidence  that  the  defendant  was  prejudiced  thereby,  or  that  any  sub- 
stantial portion  of  the  argument  was  made  before  his  return  :  State  v. 
Grate,  68  Mo. 

A  witness  who  is  well  acquainted  with  a  person  whose  character  is  in 
question,  and  lives  in  his  neighborhood,  will  be  allowed  to  testify  to  his 
general  reputation,  although  he  may  never  have  heard  it  discussed  or 
questioned.  Frequently  the  highest  evidence  which  can  be  offered  of 
character  is  of  t'his  negative  kind  :  Id. 

Evidence — Bigamy — Mormonism. — If  a  witness  is  kept  away  by  the 
adverse  party,  his  testimony,  taken  on  a  former  trial  between  the  same 
parties  upon  the  same  issues,  may  be  given  in  evidence:  Reynolds  v. 
United  States,  S.  C  U.  S.,  Oct.  Term  1878. 

In  an  indictment  for  bigamy,  it  is  no  defence  that  the  accused  was  a 
member  of  the  Church  of  Jesus  Christ  of  Latter  Day  Saints,  commonly 
called  the  Mormon  Church,  and.  that  he  married  the  second  time  because 
he  believed  it  to  be  his  religious  duty  :  Id. 

Murdei' — Evidence. — On  an  indictment  for  murder  the  prisoner's 
counsel  offered  to  prove  by  the  widow  of  the  murdered  man  that  her 
husband  wa3  jealous  of  her,  and  had  accused  her  of  being  too  intimate 
with  other  men  than  the  prisoner,  and  stated  to  the  court  at  the  time 
of  the  offer  that  he  proposed  to  follow  up  this  proof  by  evidence  tending 
to  prove  that  the  killing  for  which  the  prisoner  was  indicted  grew  out 
of  a  quarrel  between  the  prisoner  and  the  deceased,  occasioned  by  the 
deceased  having  charged  the  prisoner  with  being  too  intimate  with  the 
wife  of  the  deceased  :  Held,  that  the  proof  offered,  whether  considered 
by  itself  or  in  connection  with  the  evidence  with  which  it  was  proposed 
to  follow  it  up,  was  inadmissible :   Costley  v.  State,  48  Md. 

The  general  reputation  in  the  neighborhood  that  the  deceased  was 
jealous  of  his  wife,  could  not  possibly  furnish  any  explanation  of  the 
circumstances  under  which  his  life  was  taken^  and  was  therefore  not 
admissible  in  evidence  :  Id, 
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Personation  of  Juror. — Where,  in  a  capital  case,  a  person  not  sum- 
mooed  us  a  juror  personates  one  who  was  returned  on  the  venire,  sits  at 
the  trial  and  joins  in  a  verdict  of  guilty,  the  verdict  will  be  set  aside 
and  a  new  trial  granted,  it  appearing  that  neither  the  accused  nor  his 
counsel  was  guilty  of  laches  :  McGill  v.  The  State,  34  Ohio  St. 

Verdict  silent  as  to  one  of  the  Counts  of  the  Indictment. — When  an 
indictment,  in  distinct  counts,  charges  a  rape  and  an  attempt  to  commit 
a  rape  upon  the  same  person,  referring  to  the  same  act,  a  verdict  of 
guilty  as  to  either  count  amounts  to  an  acquittal  of  the  crime  charged 
in  the  other.  The  failure  of  the  jury  to  make  an  express  finding  as  to 
the  latter,  therefore,  is  not  error  requiring  a  reversal  of  the  judgment : 
State  V.  Co/erj  68  Mo. 

Debtor  and  Creditor. 

Asst^ment  for  Benefit  of  Creditors — Preference. — The  right  of  a 
debtor  at  common  law  to  devote  his  whole  estate  to  the  satisfaction  of 
the  claims  of  creditors  results  from  that  absolute  ownership  which  every 
man  claims  over  that  which  is  his  own :  Reed  v.  Mclntf/re,  S.  C.  U.  S., 
Oct.  Term  1878. 

Assignments  of  property  for  such  purposes,  not  made  with  the  intent 
to  hinder,  delay  or  defraud  creditors,  were  upheld  at  common  law,  even 
where  certain  creditors  were  preferred  in  the  distribution  of  the  debtor's 
effects:  Id. 

An  assignment  which  had  the  effect  to  delay  a  creditor  in  the  enforce- 
ment of  his  demand  by  the  ordinary  process  of  law,  was  not,  for  that  rea- 
son alone,  fraudulent  and  void.  If  not  made  with  the  intent  to  hinder, 
delay,  or  defraud  creditors,  it  was  sustained  at  common  law :  Id, 

Good  Faith — Sale  Fraudulent  as  against  Creditors. — A  purchaser's 
good  faith  is  not  conclusively  established  by  his  uncontradicted  testi- 
mony.    The  question  is  for  the  jury :  Molitor  v.  Robinson^  40  Mich. 

A  sale  made  by  a  debtor  and  not  accompanied  by  immediate  delivery 
is  only  prima  facie  fraudulent  as  against  his  creditors,  and  not  conclu- 
sively so  :  Id. 

Easement.    See  Ejectment 
Ejectment. 

For  Easements. — Ejectment  does  not  lie  to  recover  an  incorporea 
easement,  such  as  the  use  of  an  alley :   Taylor  v.  Gladwin,  40  Mich. 

The  recital  of  an  incorporeal  right  in  a  judgment  of  ejectment  is 
nugatory  and  does  not  affect  its  validity :  Id. 

Equity.     See  Corporation ;  Specific  Perfo^-mance. 

Ignorance  of  Law, — Courts  of  equity  may  grant  relief  against  acts 
and  contracts  executed  under  mistake  or  in  ignorance  of  natural  facts, 
but  it  is  otherwise  where  a  party  wishes  to  avoid  his  act  or  deed  on 
the  ground  that  he  was  ignorant  of  the  law :  Ignorantia  legis  non  excu* 
gat:  Andreae  v.  RedfieU,  S.  C.  U.  S.,  Oct.  Term  1878. 

Opening  Decree  to  let  in  Defence. — Where  a  deyee  has  been  passed 
by  default,  without  a  hearing  upon  the  merits,  a  eourt  of  equity  has 
power,  in  the  exercise  of  a  sound  discretion,  to  vacate  the  enrolment 
in  order  to  let  in  a  meritorious  defence,  and  this  may  be  done  upon  pe- 


Digitized  by 


Google 


456  ABSTRACTS  OF  RECENT  DECISIONS. 

tition,  without  a  bill  of  review  or  an  original  bill  for  fraad  :  Firzt  No- 
tionnl  Bank  v.  Ecclenton^  48  Md. 

This  discretion  extends  as  well  to  the  time  when  the  petition  is  to  be 
filed  as  to  the  other  circumstances  creating  a  case  :   Id. 

Will  not  reliece  on  a  ground  not  stated  in  the  Petition — MUtake. — 
Plaintiff  being  the  beneficiary  in  a  mortgage  in  which  the  land  intended 
to  be  conveyed  was  not  correctly  described,  brought  his  suit  to  have  the 
mistake  corrected.  The  holder  of  a  later  mortgage,  covering  the  same 
land,  was  made  co-defendant  with  the  mortgagor,  the  petition  alleging 
that  he  knew  of  the  mistake  when  he  took  his  mortgage;  and  this  was 
the  only  ground  on  which  the  pleadings  placed  the  plaintiff's  claim  to 
relief  us  ngainst  him.  At  the  trial  it  appeared  that  the  later  mortgage 
was  given  as  security  for  a  pre-existing  debt.  Plaintiff  had  judgment. 
On  appenl  by  the  holder  of  the  later  mortgage,  it  was  contended,  on 
behalf  of  the  plaintiff,  that  even  if  the  appellant  had  no  notice  of  the 
earlier  mortgage,  as  charged,  still  the  judgment  was  right,  since,  the  later 
mortgage  being  given  to  secure  a  preexisting  debt,  the  appellant  was 
not  a  purchaser  for  a  valuable  consideration  :  HeUi^  that  the  judgment 
could  not  be  sustained  on  this  ground,  no  such  case  being  made  by  the 
pleadings  ;  and  the  court  having,  upon  an  examination  of  the  evidence, 
come  to  the  conclusion  that  the  appellant  had  no  notice  of  the  mistake, 
reversed  the  judgment:   Cox  v.  Esteh,  68  Mo. 

Estoppel.     See  Corporation. 

Evidence.     See  Criminal  Law. 

Impeaching  Party* %  own  Witness. — The  defendant  after  having  intro- 
duced the  testimony  of  Jonathan  Brock,  his  own  witness,  taken  under  a 
commission  issued  by  consent,  offered  Brock's  previous  letter  to  the 
defendant,  for  the  purpose  of  impeaching  his  credit :  Held,  that  when 
Brock  was  testifying  under  the  commission,  as  the  defendant's  witness, 
the  opportunity  was  afforded  the  defendant  of  confronting  him  with  his 
letter,  but  failing  to  do  so,  he  could  not  offer  his  letter  at  the  trial  for 
the  purpose  of  impeaching  his  credit:  Seioellv.  Gardner,  48  Md. 

Where  a  witness  gives  evidence  against  the  party  calling  him,  who 
was  misled  by  the  prior  statements  of  the  witness,  the  party  is  not  bound 
by  whatever  the  witness  may  say,  but  he  is  permitted  to  call  other  wit- 
nesses not  to  impeach  him,  but  to  contradict  him  as  to  a  fact  material  to 
the  issue,  in  order  to  show  how  the  fact  really  is ;  Id. 

Party  as  Witness  after  death  of  other  Party — Husband  and  Wife  — 
A  widow  having  testified  on  her  own  offer  and  in  her  own  behalf  that 
her  signature  and  acknowledgment  to  a  certain  deed  executed  by  her 
and  her  former  husband,  were  obtained  from  her  by  duress  and  fraud 
on  his  part,  it  was  objected  that  she  was  not  a  competent  witness,  after 
the  death  of  her  husband,  to  testify  that  her  signature  to  the  deed  was 
procured  by  his  fraud  and  violence :  Held,  that  the  witness  was  compe- 
tent ;  that  such  evidence  was  not  excluded  by  the  provision  in  the  Evi- 
dence Act  that  *'  when  an  original  party  to  a  contract  or  cause  of  action 
is  dead,  either  party  may  be  called  as  a  witness  by  his  opponent,  but 
shall  not  be  admitted  to  testify  on  his  own  offer :"  First  National  Bank 
V.  EccleMon,  48  Md. 

Former  Adjudication.    See  Mandamw. 
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Fraud.     See  Debtor  and  Creditor;  Specific  Performance. 

Habeas  Corpus.     See  Contempt. 

Homestead. 

Widow's  Homestead — Dower. — A  widow  eDtitled  to  both  homestead 
and  dower  id  land  of  her  deceased  husband,  caused  her  dower  to  be 
assigned,  and  accepted  the  assignment,  but,  being  ignorant  of  her  right 
to  a  homestead,  did  not  then  claim  it.  Being  administratrix  of  her 
husband's  estate,  she  also  procured  from  the  probate  court  an  order  for 
the  sale  of  all  the  lands  of  the  estate,  but  no  sale  was  ever  made.  In  a 
proceeding  subsequently  instituted  by  her  to  have  her  homestead  set 
out :  Held,  that  her  acts  did  not  constitute  either  a  waiver  or  an  estoppel 
so  as  to  prevent  her  from  asserting  her  right:  Seek  v.  Haynes,  68  Mo. 

Injunction.     See  Mandamus. 

Insurance. 

Paid-up  Policy — Non-forfeiture. — In  a  life  insurance  policy  the  pay- 
ment of  premiums  was  to  cease  after  ten  years.  The  policy  contained  a 
provision  that,  after  two  or  more  of  the  annual  premiums  had  been  fully 
paid,  the  policy  might  be  exchanged  for  a  paid-up  non-forfeiture  policy, 
for  an  amount  equal  to  the  sum  of  one-tenth  of  the  amount  insured  for 
each  premium  which  had  been  so  paid.  A  condition  of  the  policy  was 
that,  if  the  amount  of  any  annual  premium  should  not  be  fully  paid  on 
the  day  and  in  the  manner  provided  for,  the  policy  should  be  "  null  and 
void  and  wholly  forfeited,"  and  that  in  case  the  policy  became  null  and 
void,  all  paymeuts  which  had  been  made  thereon  should  be  forfeited  to 
the  company:  //e/cf,  that  the  right  of  the  assured  to  exchange  the 
policy  for  a  paid-up  non-forfeiture  policy  was  limited  to  the  time  during 
which  the  policy  was  in  force  :  Bussing' s  Executors  v.  Union  Mutual 
Life  Ins,  Co  ,  34  Ohio  St. 

Stock  Notes — Statute  of  Limitations. — The  subscribers  to  the  stock 
of  an  insurance  company  organized  under  a  special  charter  granted  prior 
to  the  adoDtion  of  the  present  constitution,  gave  to  the  corporation  their 
secured  promissory  notes,  payable  on  demand,  for  the  amount  of  the  stock 
by  them  respectively  subscribed  :  Held,  that  the  notes  must  be  construed 
in  connection  with  the  nature  of  the  business  of  the  corporation,  and  in 
view  of  the  object  intended  by  the  parties  in  giving  their  notes.  Thus 
construed,  the  notes  were  intended  to  be  payable  on  the  call  of  the 
directors  ;  and  the  Statute  of  Limitations  is  no  more  available  as  a  defence 
against  the  collection  of  the  notes,  than  it  would  have  been  against  the 
collection  of  the  subscriptions :  Kilbreath  v.  Gaylord^  34  Ohio  St. 

Intoxicating  Liquors. 

Damages  caused  in  part  by  Sale  of — Sunday, — The  provision  of  the 
act  of  1870,  which  creates  a  liability  on  the  part  of  the  seller  for  an 
injury  resulting  from  intoxication,  to  which  the  liquor  unlawfully  sold 
or  furnished  by  him  contributes  only  in  part,  is  not  in  conflict  with  the 
constitution  :  Sihila  v.  Bahney,  34  Ohio  St. 

In  an  action  brought  by  a  married  woman,  under  said  amended  section, 
for  an  injury  to  her  means  of  support  in  consequence  of  the  intoxication 
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of  her  husband,  it  is  not  error  for  the  court  to  refuse  to  charge  that  "if 
the  jury  award  the  plaintiff  any  amount  by  way  of  exemplary  damages, 
they  should  not  consider  the  fact,  if  such  they  find  it  to  be,  that  certaia 
of  the  illegal  sales  were  made  on  Sunday  :''  Jd. 

Joint  Debtor.     See  Limitations,  Statute  of. 

Land  Damages.     See  Municipal  Corporations. 

Landlord  and  Tenant. 

Orant  of  Reversion — Mortgage. — It  is  a  well-settled  principle  of  the 
common  law  that  the  grant  of  the  reversion  or  an  estate  expectant  oa 
the  determination  of  a  lease  for  years,  passes  to  the  grantee  the  rents 
reserved  in  the  lease  as  incident  to  the  reversion  :  King  v.  Housatomic 
Railroad  Co.,  45  Conn. 

Since  the  statute  of  Anne,  notice  of  the  grant  to  the  tenant  has  been 
sufficient  in  the  English  courts  to  entitle  the  grantee  to  demand  and 
recover  the  rents.  And  that  rule  has  been  adopted  by  the  courts  of  this 
state,  and  by  those  of  many  of  our  sister  states :  Id. 

Where  the  grant  of  the  reversion  is  by  way  of  mortgage,  the  mort- 
gagee, though  entitled  to  the  rents  as  incident  to  the  reversion,  may  take 
them  or  not  at  his  election.  If  he  allows  the  mortgagor  to  receive  them, 
and  afterwards  elects  to  take  them  himself,  and  gives  notice  of  his 
election  to  the  tenant,  he  becomes  entitled  to  all  the  rents  a<;cruing  «fter 
the  execution  of  the  mortgage  and  in  arrear  and  unpaid  at  the  time  of 
the  notice,  as  well  as  to  those  which  accrue  afterwards.  But  the 
rents  in  arrear  at  the  time  the  mortgage  was  executed  belong  to  the 
mortgagor :  Id. 

Limitations,  Statute  of.    See  Insurance. 

Concealment  of  cause  of  Action. — It  is  no  answer  to  a  plea  of  the 
Statute  of  Limitations  that  the  cause  of  action  was  fraudulently  concealed 
by  the  defendant  until  after  the  statute  had  attached,  and  that  the  suit 
was  brought  within  the  time  limited  by  the  statute  after  the  discovery 
of  the  right  to  sue  :  Andreae  v.  Redfield,  S.  C.  U.  S.,  Oct.  Term  1878. 

Criminal  withholding  of  Pension  Money. — Whenever  the  act  or  series 
of  acts  necessary  to  constitute  a  criminal  withholding  by  an  agent  of 
pension  money  have  transpired,  the  crime  is  complete,  and  from  that 
day  the  Statute  of  Limitations  begins  to  run  against  the  prosecution : 
United  States  v.  Irvine,  S.  C.  U.  S.,  Oct.  Terra  1878. 

Joint  Fromissors. — One  joint  maker  of  a  note  shall  not  lose  the  benefit 
of  the  Statute  of  Limitations  by  reason  of  payments  made  by  another : 
Rogers  v.  Anderson,  40  Mich. 

Unexplained  endorsements  and  endorsements  written  by  or  for  the 
payee  are  not  sufficient  proof  to  take  a  case  out  of  the  Statute  of  Limi- 
tations: Id. 

The  admissions  of  one  joint  maker  are  not  evidence  against  another :  Id 

Running  when  once  commenced  is  not  suspended  by  subsequent  discd?iKty 
— A  cause  of  action  having  accrued  and  the  Statute  of  Limitations 
having  commenced  to  run  during  the  lifetime  of  the  devisor  of  the 
plaintiff:  Held,  that  the  running  of  the  statute  was  not  interrupted  by 
his  subsequent  decease  and  the  descent  of  the  right  of  action  to  the 
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plaintiffs,  thongh  minors  at  the  time  and  under  disability  to  sue :  Harris 
et  al.  V.  Afc  Govern  et  aL,  S.  C.  U.  S  ,  Oct.  Term  1878. 

When  the  statute  once  begins  to  run,  it  will  continue  to  run  without 
being  impeded  by  any  subsequent  disability  :  Id. 

United  States  not  barred. — A  state  statute  cannot  bar  the  United 
States:   United  States  v.  Thompson  et  al.,  S.  C.  U.  S.,  Oct.  Term  1878. 

Mandamus.     See  Action. 

Injunction  to  restrain  Action  at  Law. — Mandamus  will  not  lie  to  com- 
pel  a  court  to  proceed  with  a  trial  that  has  been  enjoined  :  People  ex 
rel.  Ices  v.  Circuit  Judge /or  Muskegon  Co.y  40  Mich. 

The  sufficiency  of  an  injunction  bill  cannot  be  reviewed  in  collateral 
proceedings :  Id, 

Mortgage.     See  Landlord  and  Tenant, 

Foreclosure, — A  mortgage  may  be  foreclosed  for  interest  overdue  on 
the  mortgage  note,  where  the  principal  of  the  not«  U  not  yet  due  : 
Butler  v.  Blackman,  45  Conn. 

Priority  of  Mortgage /or  Purchase-money. — A  mortgage  given  to  a 
vendor  to  secure  an  unpaid  balance  of  purchase-money  of  land  and 
recorded  on  the  same  day,  has  priority  of  one  which  is  given  by  the 
▼endee,  before  he  has  concluded  the  purchase,  to  a  person  who  furnishes 
him  the  money  to  make  the  cash  payments,  notwithstanding  the  latter 
is  recorded  first :   Turk  v.  Funk,  68  5lo. 

Municipal  Bonds. 

County  Bond  Tax — Limitation  o/  the  Rate,  part  o/  the  Contract, — 
One  who  takes  county  bonds  issued  under  a  statute  which  limits  the  rate 
of  taxation  that  may  be  imposed  for  their  payment  to  one-twentieth  of 
one  per  cent,  is  chargeable  with  knowledge  of  the  limitation.  It  enters 
into  and  forms  part  of  the  contract  between  him  and  the  county;  and 
the  county  court  cannot  be  compelled,  by  mandamus,  to  appropriate 
other  funds  in  the  county  treasury,  raised  for  other  purposes,  to  the 
payment  of  such  bonds.  Neither  the  fact  that  they  have  been  reduced 
to  judgment,  nor  the  fact  that  the  specific  fund  provided  is  inadequate, 
can  change  this  rule :  State  v.  Macon  County  Court,  68  Mo. 

The  extraordinary  indebtedness  incurred  by  a  county  in  issuing  bonds 
to  pay  a  railroad  subscription,  is  not  one  of  the  <^  expenses  of  the 
county''  within  the  meaning  of  Wag  Stat.,  sect.  166,  1193,  and  cannot 
be  paid  out  of  the  fund  raised  by  taxation  under  that  section  :  Id, 

The  county  court  will  not  be  compelled,  by  mandamus,  to  issue  a 
warrant  on  the  common  fund  of  the  county  for  the  payment  of  railroad 
bonded  indebtedness,  when  the  result  would  be  to  withdraw  from  the 
treasury  all  the  funds  necessary  for  the  support  of  the  county  govern- 
ment, and  thus  to  disrupt  and  disorganize  it:  Id, 

When  the  county  court  has  refused  the  application  of  a  creditor  of 
the  county,  whose  claim  has  been  reduced  to  judgment,  for  a  warrant  on 
the  treasury  payable  out  of  a  particular  fund,  it  will  not  be  compelled, 
by  mandamus,  to  change  its  decision  and  grant  the  warrant;  1st. 
Because  its  action  on  the  application  is  judicial;  2d.  Because  an  appeal 
lies  from  its  order  to  the  Circuit  Court :  Id. 
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The  caso  of  the  United  States  ex  rel.  v.  Clark  County  Court,  96  U. 
S.  Rep.  211,  disapproved. 

Municipal  Corporation.    See  Action. 

Otinnot  delegate  its  Legislative  Fotcers —  Wharves. — It  is  well  settled 
that  the  legislative  powers  of  a  municipal  corporation  cannot  be  dele- 
g.nted.  They  are  in  the  nature  of  public  trusts  conferred  upon  the 
legislative  assembly  of  the  corporation  for  the  public  benefit,  and  cannot 
be  vicariously  exercised.  Hence,  a  city  authorized  by  its  charter  to 
erect,  repair  and  regulate  public  wharves,  and  to  fix  the  rate  of  wharfage 
thereat,  cannot  lease  its  wharf,  or  farm  out  its  revenues,  or  empower 
any  one  else  to  fix  the  rates  of  wharfage ;  and  a  contract  whereby  the 
city  undertakes  to  do  these  things  is  void  :  Mattliews  v.  City  of  AleX" 
andria,  68  Mo. 

Damage  hi/  grading  Street. — The  owner  of  a  lot  abutting  on  an  unim- 
proved street  of  a  city  or  village,  in  erecting  buildings  thereon,  assume 
the  risk  of  all  damage  which  may  result  from  the  subsequent  grading 
and  improvement  of  the  street  by  the  municipal  authorities,  if  made 
within  the  reasonable  exercise  of  their  power  :  Citg  of  Akron  v.  Cham- 
berlain Co. J  34  Ohio  St. 

The  liability  of  a  municipality  for  injury  to  buildings  on  abutting  lots 
exists  only  where  such  buildings  were  erected  with  reference  to  a  grade 
actually  established,  either  by  ordinance  or  such  improvement  of  the 
street  as  fairly  indicated  that  the  grade  was  permanently  fixed,  and  the 
damage  resulted  from  a  change  of  such  grade,  or,  where  the  buildings, 
if  erected  before  a  grade  was  so  established,  were  injured  by  the  subse- 
quent establishment  of  an  unreasonable  grade :  Id. 

Whether  a  grade  be  unreasonable  or  not,  must  be  determined  by  the 
circumstances  existing  at.  the  time  the  grade  was  established  and  not  by 
the  circumstances  existing  at  the  time  the  abutting  lots  may  -have  been 
improved :  Id. 

Within  the  principle  of  municipal  liability,  as  above  stated,  is  the 
case  where  a  lot  is  improved  in  anticipation  of,  and  with  reference  to,  a 
reasonable  future  grade  which  is  afterward  established,  and  damage 
results  from  a  subsequent  change  in  the  grade  :  Id. 

Paramount  right  over  its  Streets  for  the  purpose  of  constructing  Sewers 
—  The  use  of  a  Street  for  Railway  purposes  subject  to  such  paramount 
right. — On  a  bill  for  an  injunction  to  restrain  the  appellants  from  removing 
the  railway  tracks  of  the  appellee  on  a  portion  of  Carey  street,  in  the 
city  of  Baltimore,  the  object  of  such  removal  being  to  construct  a  sewer 
under  the  bed  of  said  street,  in  pursuance  of  a  contract  made  by  the 
appellants  with  the  city  authorities,  it  was  ffeld^  That  in  the  exercise 
of  the  power  to  construct  sewers  they  had  the  right  not  only  to  obstruct, 
but  to  discontinue  entirely  the  use  of  Carey  street  as  a  highway,  so  long 
as  it  might  be  necessary  for  the  purpose  of  constructing  a  sewer  under 
the  bed  of  the  street:  Kirby  v  Citizens'  Railway  Co.,  48  Md. 

Held  further,  That  the  easement  of  appellee  was  subject  to  this  par* 
amount  right,  and  in  constructing  its  railway  the  appellee  knew,  or  was 
bound  to  know,  that  its  use  of  the  bed  of  the  street  for  railway  pur- 
poses, was  liable  at  any  time  to  be  interfered  with,  whenever  the  city 
authorities  might  deem  it  necessary  for  the  public  welfare :    Id. 
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The  power  being  lawful  in  itself,  it  ooald  only  become  unlawfal  in 
consequence  of  the  mode  in  which  it  was  carried  into  execution.  It 
was  apparent  from  the  bill  in  this  case  that  the  sewer  could  not  be 
constructed  without  interfering  with  the  railway  track,  and  whatever 
injury  mi«;ht  result  therefrom  must  be  regarded  in  law  as  *^  damnum 
absque  injuria.*'     Id. 

National  Bank. 

Competency  to  hold  Real  Estate — Mortgage, — Every  loan  or  discount 
by  a  bank  is  made  in  good  faith,  in  reliance,  by  way  of  security,  upon 
the  real  or  personal  property  of  the  obligors,  and  unless  the  title  by 
mortgage  or  conveyance  is  taken  to  tho  bank  directly,  for  its  use,  the 
case  is  not  within  the  prohibition  of  the  statute.  The  fact  that  the  title 
or  security  may  inure  indirectly  to  the  security  and  benefit  of  the  bank 
will  not  vitiate  the  transaction :  Union  National  Bank  et  al,  v.  Matthews^ 
S.  C.  U.  S.,  Oct.  Term  1878. 

Where  a  corporation  is  incompetent  by  its  charter  to  take  a  title  to 
real  estate,  a  conveyance  to  it  is  not  void,  but  only  voidable,  and  the 
sovereign  alone  can  object.  It  is  valid  until  assailed  in  a  direct  pro- 
ceeding instituted  for  that  purpose  :  Id. 

New  Trial. 

In  Criminal  Case. — Upon  a  petition  for  a  new  trial  for  newly-dis- 
covered evidence^  after  a  conviction  for  a  rape,  it  was  HeJdy  1.  That  the 
fact  of  the  evidence  of  the  newly-discovered  evidence  could  not  be 
proved  by  mere  ex  parte  affidavits.  2.  That  new  evidence  was  not  suffi- 
cient that  merely  went  to  show  that  the  principal  witness  had  before  the 
trial  made  a  statement  inconsistent  with  that  made  on  the  trial.  3.  Nor 
that  which  showed  that  the  witness  (the  victim  of  the  rape),  had  altered 
her  opinion  us  to  the  petitioner  being  the  person  who  committed  the 
crime,  where  the  change  of  opinion  originated  in  a  8U(;gestion  by  another 
and  was  arrived  at  by  a  process  of  reasoning:  Shields  v.  The  State, 
45  Conn. 

It  is  a  general  rule  that  a  new  trial  will  not  be  granted  upon  the  mere 
after- recollection  of  a  former  witness :  Id, 

Motion  not  revieujable  on  Appeal, — The  motion  for  a  new  trial  being 
addressed  to  the  discretion  of  the  court,  its  action  ther^n  cannot  be 
reviewed  on  appeal :  Zitzer  v.  Jones,  48  Md. 

Partnership. 

Partnership  promise  to  pay  a  Third  Person's  Debt — Accommodation 
Endorsements — Decorations  and  Admissions  of  Partners. — A  partner 
is  not  bound  by  an  accommodation  endorsement  made  in  the  name  of 
his  firm,  but  without  his  assent :  Beffron  v.  Hanaford,  40  Mich. 

A  partner's  declarations  cannot  bind  his  associates  in  concerns  foreign 
to  the  partnership,  nor  can  his  admissions  bring  such  matters  within 
the  scope  of  the  business :  Id. 

A  note  was  given  by  a  debtor  to  an  execution-creditor  to  obtain  a 
release  from  a  levy,  and  was  endorsed  in  the  name  of  a  firm  by  one  of 
the  partners.  There  was  no  showing  that  the  firm  received  any  consid- 
eration, or  that  one  of  the  partners  consented  to  the  endorsement :  Held^ 
that  it  must  be  presumed  that  it  was  purely  an  accommodation  endorse- 
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nient,  and  that  the  creditor,  who  of  coarse  was  not  a  bona  fide  holder, 
was  privy  to  all  the  facts  :  Id. 

Where  the  authority  of  a  partner  to  speak  for  his  associates  is  not 
shown,  his  statements,  so  far  as  concerns  them,  are  mere  hearsay  :  Id, 

Payment.     See  Action. 
Railroad.     See  Municipal  Corporations;  Taxation. 

Removal  of  Causes. 

After  New  Trial  Ghranted. — A  cause  can  be  removed  from  a  state 
court  to  the  Circuit  Court  after  a  trial  and  judgment  in  the  state  court 
if  before  the  removal  the  first  judgment  has  been  set  aside  or  vacated, 
and  the  right  to  a  new  trial  perfected  :  Chicago  and  Northwestern  Rail- 
way Co.  V.  McKirdey,  S.  C.  U.  S.,  Oct.  Term  1878. 

Set-Opf. 

Joint  and  separate  Debts. — The  general  rule  in  equity,  as  at  law,  is, 
that  joint  debts  can  not  be  set  off  against  separate  debts,  unless  there  be 
some  special  equity  justifying  it :  Second  National  Bank  v.  Hemingray, 
34  Ohio  St. 

If  there  are  such  equities,  the  bankruptcy  of  the  party  against  whom 
they  exist,  is  sufficient  ground  for  the  allowance  of  the  set-off  against 
notes  not  due  at  the  time  of  the  assignment. 

Where  a  banker  induced  a  firm  to  continue  its  deposit  account  with 
him,  by  deceptively  holding  himself  out  as  being  still  the  holder  of 
several  negotiable  notes  made  to  him  by  the  principal  member  of  the 
firm,  when  in  fact  he  had  assigned  them  as  collateral  security  for  a  debt, 
and  there  was  an  understanding  between  the  firm  and  the  banker,  from 
the  course  of  dealing  between  them,  that  the  notes  of  the  individual 
members  were  to  be  paid  through  the  deposit  account  of  the  firm,  and 
which  he  had  a  right  to  treat  as  his  own  for  that  and  other  purposes; 
on  the  bankruptcy  of  the  banker,  Eeld^  That  after  satisfying  the  debt 
for  which  the  notes  of  the  individual  member  were  held  as  security,  the 
latter,  as  against  the  assignees  of  the  bankrupt,  is  in  equity  entitled  to 
set  off  the  firm  account  against  the  balance  due  on  the  notes ;  Id, 

In  an  action  on  a  negotiable  note  which  the  plaintiff  holds  by  assign- 
ment before  due,  in  consideration  of,  and  as  collateral  security  for  a  loan 
made  by  him  to  the  insolvent  payee,  against  whom  the  maker  is  entitled 
to  an  equitable  set-off  to  the  note,  the  plaintiff  will  be  limited  in  his 
recovery  against  the  maker  to  the  amount  of  the  debt  which  the  note 
secures,  and  will  not,  in  addition  thereto,  be  allowed  the  amount  of  his 
attorney's  fees  in  prosecuting  the  action  :  Id. 

Slander. 

Action  by  Husband  and  Wife  for  charging  the  Wife  with  Adultery — 
Words  actionable  per  se —  What  is  not  special  Damage. — In  suits  for 
slander,  pecuniary  loss  to  the  plaintiff  is  the  gist  of  the  action,  and 
courts  at  an  early  day  recognised  a  distinction  between  words  actionable^ 
and  words  not  actionable  in  themselves.  In  the  former,  the  law  presmnes 
pecuniary  loss,  whilst  in  the  latter  it  is  necessary  to  prove  special  damage 
to  the  plaintiff :  Shafer  v.  Ahalt,  48  Md. 
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When  ODe  charges  another  with  the  commission  of  an  offence,  it  most 
be  such  an  offence  as  subjects  the  party  to  corporal  punUhment,  in  order 
Co  render  the  words  actionable  per  $e :  Id. 

The  crime  of  adultery  is  not  so  punishable,  and  hence  to  charge  one 
with  adultery  is  not  actionable />er  se,  and  the  plaintiff  must  prove  special 
damage :  Id. 

Special  damage  in  such  cases  is  that  which  is  naturally  the  conse- 
quence of  the  words  spoken,  and  not  such  as  is  occasional  and  accidental. 
Sickness  of  the  person  slandered,  resulting  from  the  slanderous  charge, 
is  not  sufficient  to  prove  special  damage  :  Id. 

Specific  Performance. 

Mistake  and  Fraudulent  Representation  as  Defences. — Where  the  facts 
would  preclude  an  original  contracting  party  from  claiming  specific 
performance  because  it  would  operate  as  a  fraud  on  the  defendant,  no 
person  claiming  through  him  can  assert  a  better  right  without  showing 
that  he  is  a  bona  fide  purchaser :  Berrt/  v.  Whitney,  40  Mich. 

Mistake  may  be  shown  by  parol  as  a  defence  to  the  specific  perform- 
ance of  a  written  instrument :  Id. 

Fraudulent  representations  as  to  the  legal  effect  of  an  instrument  will 
avoid  it,  even  if  made  to  one  who  has  actually  read  it,  if  unable  to 
judge  of  its  true  construction.  But  the  fraud  must  be  contemporaneous 
with  the  execution  of  the  instrument  and  must  consist  in  obtaining  the 
assent  of  the  part^  defrauded,  by  inducing  a  false  impression  as  to  its 
legal  or  literal  ntfture  and  operation  :  Id. 

A  mortgagor  gave  a  warranty  deed  of  the  land,  subject  to  the  mort- 
gage. A  woman  acting  through  her  husband  bought  it  from  his  grantee. 
The  mortgage  was  foreclosed  and  the  mortgagor  bid  in  the  laud.  The 
woman  filed  a  bill  to  remove  the  cloud  from  her  title  and  to  compel  the 
mortgagor  to  convey  to  her  the  interest  he  received  by  the  foreclosure 
sale.  The  court  found  that  she  was  not  a  bona  fide  purchaser  without 
notice  that  the  land  was  sold  subject  to  the  mortgage,  and  held  that  it 
would  be  unjust  to  compel  a  conveyance  without  payment  of  the  mort- 
gage, and  dismissed  the  bill  with  costs :  Id. 

Statute.     See  Constitutional  Law. 
Street.     See  Municipal  Corporation. 
Surety. 
Oood  Faith  towards. — If  a  principal,  having  knowledge,  or  a  belief 
founded  on   reasonable  and   reliable  information,   that  his  agent  is  a 
defaulter,  requires  sureties  for  his  fidelity  in  the  future,  and  holds  him 
out  as  a  trustworthy  person,  whereby  such  security  is  obtained,  he  can- 
not afterwards  avail  himself  of  a  guaranty  so  obtained  from  a  person 
who  was  ignorant  of  what  was  known  to,  and  ought  to  have  been  dis- 
closed by,  the  employer  :  Dinsmore  v.  Sidball^  34  Ohio  St, 

Taxation. 
Exemption  from — Constitutional  Law. — The  act  incorporating  the 
Baltimore  and  Ohio  Railroad  Company,  provides  *^  that  the  said  road  or 
roads  with  all  their  works,  improvements  and  profits,  and  all  the  ma- 
chinery of  transportation  used  on  said  road,  are  hereby  vested  in  the 
said  company,  incorporated  by  this  act,  and  their  successors  for  ever ;  and 
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the  shares  of  the  capital  stock  of  the  said  company  shall  be  deemed  and 
considered  personal  estate,  and  shall,  be  exempt  from  the  imposition  of 
any  tax  or  burden/'  Neither  the  act  of  incorporation  nor  the  constitu- 
tion of  the  state  then  in  force,  contained  any  provision  reserving  to  the 
legislature  the  right  to  repeal  or  amend  the  charter  of  the  company. 
Held:  1.  That  the  exemption  from  taxation  granted  in  the  charter  of 
the  company,  was  a  contract  between  the  state  and  the  corporators^ 
within  the  protection  of  the  Constitution  of  the  United  States,  and 
therefore  beyond  the  power  of  a  subsequent  legislature  to  repeal  or  ia 
any  manner  impair.  2.  That  under  the  foregoing  section  of  the  act 
incorporating  the  Baltimore  and  Ohio  Railroad  Company,  the  property 
and  franchises  of  the  company  were  exempt  from  taxation ;  and  the 
franchises  being  exempt,  the  gross  receipts  derived  from  the  exercise  of 
such  franchises  were  also  exempt :  State  v.  B.  &  0,  Railroad  Cb., 
48  Md. 

The  gross  receipts  of  the  entire  road  of  the  defendant  from  Baltimore 
to  the  Ohio  river,  and  the  gross  receipts  derived  from  the  lateral  roads 
built  by  the  defendant,  and  from  all  buildings  and  works  necessary  and 
expedient  to  the  operation  of  its  road,  were  exempt  from  the  impo- 
sition of  any  tax  or  burthen ;  and  this  too  whether  said  road  or  roads 
and  buildings  and  works  were  constructed  with  money  derived  from  the 
subscription  to  its  capital  stock,  or  from  sales  of  its  shares  of  stock,  or 
from  money  borrowed  and  secured  by  mortgage,  or  from  the  undis- 
tributed profits  of  the  company,  or  from  all  these  sources  combined  :  Id. 

The  buildings  and  works  necessary  and  expedient  to  the  operation  of 
the  road  within  the  meaning  of  the  defendant's  charter,  were  such 
buildings  and  works  as  were  reasonably  convenient  and  appropriate  to 
the  maintenance  and  operation  of  the  road  :  Id. 

The  elevators,  wharves,  piers  and  docks  owned  by  the  defendant  were 
necessary  for  its  business  as  a  common  carrier  for  the  purpose?  of  receiv- 
ing and  storing  grain  and  freight  shipped  over  its  road  after  the  same 
had  reached  the  place  of  destination,  and  previous  to  its  delivery  to  the 
consignee  or  owner ;  but  as  such  common  carrier  it  had  no  right  to  own 
and  use  these  structures  for  the  storage  of  grain  and  freight  after  the 
owner  or  consignee  had  had  a  reasonable  time  to  remove  the  same  :  Id, 

While  the  defendant  was  not  authorized  by  its  charter  to  build  and 
conduct  hotels  for  the  accommodation  of  the  public  generally,  hotels  or 
buildings  for  the  accommodation  of  passengers  over  its  road,  were  neces- 
sary to  its  business,  and  therefore  within  its  charter :  Id. 

Trial. 

Limiting  number  of  Witnesses. — In  an  action  for  slander  in  charging 
the  plaintiff  with  dishonesty,  the  defendant,  for  the  purpose  of  lessening 
the  damages,  offered  evidence  of  the  plaintiff's  bad  reputation  in  that 
respect  The  court  limited  him  to  ten  witnesses.  '  Heldj  to  be  a  groand 
for  granting  a  new  trial :    Ward  v.  Dicky  45  Conn. 

United  States  Courts.    See  ConstihUional  Law. 
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THE  LAND  LAW  OF  GREAT  BRITAIN  WITH  ESPECIAL 
REFERENCE  TO  THE  RIGHTS  OF  ALIENS. 

The  English  land  law  may  not  appear  at  first  sight  to  present 
many  attractions  to  an  American  reader,  although  the  ancient  ten- 
ures and  the  rules  that  formerly  governed  real  estate  continue  to 
form  an  important  subject  in  all  legal  studies.  This,  however,  is 
rather  as  a  matter  of  history  than  of  practical  utility  to  the  Ameri- 
can student,  although  many  of  the  principles  involved  have  sur- 
vived exploded  theories,  and  still,  to  som^  extent,  govern  existing 
institutions,  even  under  an  altered  state  of  circumstances.  But 
when  in  addition  we  consider  the  intimate  relations  existing  between 
the  two  countries,  cemented  by  upwards  of  sixty  years  of  uninter- 
rupted peace,  and  when  further,  it  is  remembered  that  within  the 
last  seven  years,  the  English  law  excluding  an  alien  from  the  inher- 
itance and  even  the  possession  of  land  in  that  country  has  been 
relaxed  even  to  the  extent  of  placing  all  foreigners  upon  the  same 
footing  as  natural-born  British  subjects,  the  question  at  once  assumes 
a  practical  form  and  emerges  from  the  shadowy  region  of  previous 
inquiry  into  the  real  and  substantial  shape  of  interested  inves- 
tigation. 

By  the  2d  section  of  stat.  33  &  34  Vict.  c.  14,  it  is  enacted  that 
"  real  and  personal  property  of  every  description  may  be  taken, 
acquired,  held  and  disposed  of  by  an  alien^  in  the  same  manner, 
in  all  respects,  as  by  a  natural-born  British  subject ;  and  a  title  to 
real  and  personal  property  of  every  description  may  be  derived 
through,  from  or  in  succession  to  an  alien,  in  the  same  manner,  in 
all  respects,  as  through,  from  or  in  succession  to  a  natural-born 
British  subject.** 

Vol..  XXVU.— 59  (465) 
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The  only  limitation  to  the  full  effect  and  operation  of  this  section 
is,  that  it  "  shall  not  affect  any  estate  or  interest  in  real  or  personal 
estate  to  which  any  person  has  or  may  become  entitled,  either  medi- 
ately or  immediately,  in  possession  or  expectancy,  in  pursuance  of 
any  disposition  made  before  the  passing  of  this  act,  or  in  pursuance 
of  any  devolution  by  law  on  the  death  of  any  person  dying  before 
the  passing  of  this  act.'* 

It  will  thus  be  seen  that  any  American  citizen  may,  without  for- 
feiting his  allegiance  to  his  own  country,  and  without  the  necessity 
of  naturalization  in  Great  Britain — nay,  even  without  setting  foot 
on  British  soil,  find  himself,  perhaps  unexpectedly,  heir  to  a  con- 
siderable estate  in  the  latter  country,  and  of  which  nothing  but 
indifference  to  or  ignorance  of  his  rights,  could  interfere  with  the 
actual  possession. 

When  we  consider  how  many  American  citizens  are  removed  by 
but  two  or  three  generations,  perhaps  only  by  one  or  even  less, 
from  the  original  family  stock  on  .the  other  side  of  the  Atlantic,  and 
that  at  any  moment  the  hand  of  death  may  open  a  way  to  their  suc- 
cession, it  is  obvious  that  some  acquaintance  with  the  laws  that  reg- 
ulate such  rights  is  not  only  desirable,  but,  we  might  add,  essential, 
at  least  to  those  who  may  be  consulted  under  such  a  state  of  circum- 
stances. It  is  believed  therefore  that  a  brief  exposition  may  not 
be  wholly  devoid  of  interest,  nor  yet  unacceptable  to  the  profession 
at  large. 

I.  And  first :  with  respect  to  the  English  law  of  primogeniture, 
pure  and  simple.  The  law  of  primogeniture,  or  the  right  of  the 
eldest  son  to  inherit  to  the  entire  exclusion  of  all  his  brothers  and 
sisters,  attaches,  for  the  most  part,  to  freehold  property  alone ;  or 
rather  to  lands  held  in  free  and  common  socage.  It  has  no  rela- 
tion to  leasehold  property,  that  large  and  ever-increasing  valuable 
accretion  to  real  estate,  and  which  passes  according  to  the  Statute 
of  Distributions,  which  regulates  the  descent  of  personal  property 
by  much  the  same  rules  which  affect  all  property  in  the  United 
States. 

In  the  case  of  copyhold  or  manorial  lands,  the  law  of  descent, 
among  the  tenants  of  the  manor,  varies  according  to  the  customs 
of  the  respective  manors.  In  some  manors  undoubtedly  the  law 
of  primogeniture  prevails.  In  others  the  land  descends  to  the 
youngest  son.  In  some  to  all  the  sons  alike.  And  perhaps  in  a  few 
instances  the  daughters  inherit  equally,  to  the  exclusion  of  sons. 
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But  yet  the  lordship  of  the  manor  descends  according  to  the  law  of 
primogeniture,  the  lord  being  in  theory  a  tenant  in  capite  of  the 
king,  or  holding  direct  from  a  tenant  in  capite^  in  which  latter  case 
he  is  termed  a  mesne  lord  and  the  manor  a  mesne  manor,  the  word 
mesne,  as  is  well  known,  signifying  middle.  It  may  here  be  men- 
tioned incidentally  that  great  facilities  exist  at  the  present  day  for 
converting  copyhold  property  into  freehold,  the  lord,  of  course, 
being  properly  compensated  for  the  rights  and  privileges  which  he 
cedes. 

It  will  be  seen,  therefore,  that  though  the  law  of  primogeniture 
prevails  over  the  greater  portion  of  the  land  of  England,  and, 
indeed,  of  the  United  Kingdom  generally,  it  does  not  embrace  the 
whole  of  it. 

Leasehold  property,  which  forms  no  portion  of  real  estate,  apd 
is  not,  therefore,  governed  by  its  laws,  though,  as  arising  out  of 
it,  is  termed  "chattels  real,**  passes  like  personal  property  to  all 
the  children  equally,  without  regard  to  age  or  sex,  although  the 
freehold,  out  of  which  the  leasehold  is  carved,  descends,  according 
to  the  law  of  primogeniture,  with  the  exceptions  before  mentioned. 

In  the  case  of  all  kinds  of  property  the  absolute  owner  can  dis- 
pose of  the  same  by  testamentary  disposition,  and  thus,  by  a  stroke 
of  his  pen,  defeat  the  law  of  primogeniture,  or  any  of  the  custo- 
mary laws  before  alluded  to.  It  is  only  in  the  absence  of  a  will, 
or  any  other  disposition  inter  vivos  to  the  contrary,  that  an  eldest 
son  succeeds  to  the  freehold,  to  the  total  exclusion  of  his  brothers 
and  sisters ;  in  which  case  it  may  well  be  supposed  that  such  was 
the  wish  of  the  former  possessor ;  but  such  a  case  seldom  occurs 
without  some  other  provision  having  been  made  for  younger  chil- 
dren, or  without  the  intestate  leaving  in  addition  personalty  which 
would  be  distributed  as  before- mentioned.  Such  an  event,  there- 
fore, forms  not  only  no  national  grievance,  but  scarcely  even  a 
serious  private  one,  which  could  not  have  been  readily  obviated  by 
ordinary  prudence  and  forethought  by  any  one  careful  of  the  inter- 
ests of  his  children. 

II.  As  to  dower.  A  widow  is  entitled  to  a  life-interest  to 
the  extent  of  one-third  in  all  freehold  estate  of  which  her  hus- 
band dies  possessed,  unless  such  right  of  dower  is  barred,  as  is 
now  usually  done,  with  a  view  to  the  facility  of  transfer  and  con- 
veyance. 

In  all  cases  where  the  marriage  has  taken  place  since  the  1st  of 
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January  1834,  it  is  enacted,  by  statute  3  &  4  Wm.  4,  c.  105, 
that  dower  may  be  barred  either  by  the  husband  disposing  of  the 
land  in  his  lifetime,  or  by  will,  or  by  a  simple  declaration  in  any 
deed  executed  by  the  husband,  that  all  partial  dispositions,  debts, 
encumbrances,  contracts  and  engagements  to  which  his  land  shall 
be  subject  shall  be  good  against  his  wife's  dower ;  that  it  may  be 
subjected  to  any  restrictions  by  his  will,  and  unless  a  contrary 
intention  is  declared  by  the  will,  a  devise  of  any  estate  or  interest 
in  land,  out  of  which  the  widow  would  be  entitled  to  dower,  to  or 
for  the  benefit  of  the  widow,  shall  bar  her  dower. 

In  cases  where  the  marriage  has  taken  place  prior  to  the  Ist  of 
January  1834,  the  ancient  modes  of  barring  dower  must  have  been 
resorted  to  in  order  to  efiect  the  object,  viz. :  By  a  jointure  deed 
executed  before  marriage :  4  Rep.  1,  2.  But  if  executed  after 
marriage,  the  widow  had  her  election  to  accept  or  refuse  it,  and 
betake  herself  to  her  dower  at  common  law :  3  Myl.  &  Cr.  171 ;  1 
Scott  82;  Harg.  Co.  Litt.  36-7.  But  the  usual  mode  upon  pur- 
chasing an  estate  was  to  convey  it  to  a  trustee  in  bar  of  dower : 
the  courts  of  equity  refusing  to  acknowledge  the  right  of  dower  as 
attaching  to  an  equitable  estate,  dower  being  a  right  at  common 
law  only,  and  the  legal  estate  being  thus  vested  in  the  trustee. 
The  celebrated  Mr.  Fearne  contrived  also  a  method  by  which  the 
inheritance  was  limited  to  the  husband  during  life,  with  a  vested 
remainder  in  a  trustee,  in  trust  for  the  husband,  to  take  efiect  in 
the  event  of  the  particular  estate  being  terminated  by  forfeiture,  or 
otherwise:  18  Viner  413;  the  husband,  in  the  meantime,  taking  a 
life-interest  only,  but  never  having  an  estate  of  inheritance  in  pos- 
session during  his  life,  so  that  the  widow's  title  to  dower  could 
never  exist :  3  Lev.  437.  And  further  efiect  was  given  to  this  con- 
trivance by  investing  the  purchaser  with  power,  under  the  Statute 
of  Uses,  of  appointing  the  fee-simple  in  any  manner  he  should 
please.  Thus  the  wife's  dower  was  efiectually  barred,  or  rather 
defeated:  5  B.  &  Aid.  561.  As  but  forty-four  years  have  elapsed 
since  the  passing  of  3  &  4  Wm.  4,  c.  105,  it  is  still  desirable 
and,  indeed,  essential  to  be  acquainted  with  the  old  forms  in  use 
prior  to  that  act,  especially  as  sometimes  the  marriage  of  deceased 
persons  can  only  be  proved  by  repute,  in  the  absence  of  a  system 
of  public  registration  which,  prior  to  the  date  in  question,  did  not 
exist  in  England.  Thus  the  exact  date  of  the  marriage  becomes 
unimportant.    In  Gavelkind,  according  to  the  custom  of  the  county 
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of  Kent,  the  wife's  dower  consists  of  a  moiety :  Wright's  Tenures 
118;  Rob.  Gavelk.  292. 

In  copyhold  estate,  the  right  to  dower,  or  as  it  is  termed,  free- 
bench,  depends  upon  the  custom  of  the  manor.  In  the  absence  of 
any  special  custom,  the  widow  is  entitled  to  free-bench  out  of  copy- 
holds only  of  which  her  husband  died  seised — her  title  being  barred 
by  her  husband's  simple  alienation  of  the  lands :  Wood  v.  English, 
5  Jurist  741 ;  2  Ves.  Sr.  633 ;  1  Gale  &  Dav.  180. 

No  dower  attaches  to  leasehold  estate,  the  widow's  share  of  such 
property  being  regulated,  as  before  mentioned,  by  the  Statute  of 
Distributions,  as  forming  part  of  the  personal  estate  of  a  deceased 
intestate. 

It  will  be  seen  from  the  foregoing  that  the  facilities  for  barring 
dower  in  England  amount  almost  to  a  destruction  of  that  ancient 
right,  and  afford  a  marked  contrast  to  the  state  of  the  law  on  that 
subject  in  the  United  States. 

Although,  as  before  mentioned,  no  dower  attaches  to  leasehold 
estate,  the  widow  is  nevertheless  entitled  to  one-third  absolutely  of 
the  value  of  all  personal  property  (including  leasehold)  not  other- 
wise disposed  of,  if  there  is  more  than  one  child  left  by  her  deceased 
husband,  whether  of  her  or  a  prior  marriage.  If  there  is  no  child, 
or  only  one,  she  takes  one-half  of  such  undisposed  property.  Of 
course,  the  issue  of  a  deceased  child  or  children  would  inherit  their 
parents'  share. 

III.  Much  misapprehension  appears  to  prevail  upon  the  subject  of 
the  English  law  of  entail.  It  is  generally  assumed  by  the  public  that 
estates  may  be  entailed  in  perpetuity,  and  this  is  perfectly  true  in 
theory,  but  the  practice  does  not  support  the  theory.  There  are 
perhaps  not  more  than  half  a  dozen  estates  throughout  Great  Britain 
held  under  a  perpetual  inalienable  entail,  and  these  are  either  such 
as  have  been  granted  by  the  nation  to  illustrious  men,  such  as  the 
Dukes  of  Marlborough  and  Wellington  and  their  heirs,  or  such  as 
from  peculiar  circumstances  of  tenure  in  support  of  and  attached  to 
hereditary  dignities,  have  been  thus  specially  entailed  by  express 
Acts  of  Parliament.  For  instance,  the  possession  of  the  castle  and 
demesne  of  Arundel,  in  the  county  of  Surrey,  confers  by  tenure  the 
earldom  of  Arundel  and  Surrey,  but  yet  such  castle  and  demesne 
can  be  held  only  by  the  Dukes  of  Norfolk  as  Earls  of  Arundel  and 
Surrey,  under  a  special  parliamentary  entail. 

Attempts  to  create  perpetual  entails,  rendering  lands  inalienable, 
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were  undoubtedly  made  at  very  early  periods  of  English  history, 
notably,  by  the  statute  De  donis  conditionalibus  (Westminster  II.), 
but  the  judges  steadily  set  their  faces  against  such  encroachments, 
as  being  contrary  to  public  policy,  or  rather,  as  public  policy  was 
understood  in  those  times,  against  the  interest  of  the  king  as  lord 
paramount ;  and  by  resorting  to  a  fiction  of  law,  known  as  levi/ing 
a  fine,  and  suffering  a  common  recovery  (temp.  Edw.  4),  enabled 
the  tenant  in  tail,  under  certain  circumstances,  to  bar  the  entail 
and  acquire  the  fee-simple.  About  two  hundred  years  elapsed 
between  the  passing  of  the  statute  De  donis  and  the  application  of 
common  recoveries,  although  so  early  as  the  time  of  Edward  3,  the 
courts  had  intimated  an  opinion  that  a  bar  might  thus  be  efiected. 
For  this  fiction  of  law  is  now  substituted  a  simple  disentailing  deed. 
To  give  a  brief  illustration  :  A  man,  either  by  deed  or  will,  settles 
his  estate  upon  his  son  for  life,  and  upon  such  son's  first  and  other 
sons  in  tail,  with  various  remainders  over  in  the  event  of  his  son 
dying  without  male  issue — in  fact,  creating  a  web  of  limitations 
both  to  heirs  male  and  heirs  female,  with  an  ultimate  remainder  to 
his  own  right  heirs,  to  provide  against  every  contingency.  The 
whole  scheme  so  cleverly  contrived,  and  the  web  so  carefully  w^oven, 
is,  after  all,  little  more  than  an  ingenious  specimen  of  the  theory 
of  conveyancing ;  for  upon  the  tenant  in  tail  coming  of  age,  he  can, 
under  a  modern  statute,  3  &  4  Wm.  4,  c.  105,  s.  14,  efi*ectually 
bar  the  entail.  The  enacting  clause  of  the  statute  is  as  follows  : 
'*  Every  actual  tenant  in  tail,  whether  in  possession,  remainder,  con- 
tingency or  otherwise,  shall  have  full  power  to  dispose  of,  for  an 
estate  in  fee-simple  in  possession,  or  for  any  less  estate,  the  lands 
entailed,  as  against  all  persons  claiming  the  lands  entailed  by  force 
of  any  estate  tail  which  shall  be  vested  in  or  might  be  claimed  by, 
or  which,  but  for  some  previous  act,  would  have  been  vested  in  or 
might  have  been  claimed  by  the  person  making  the  disposition  at 
the  time  of  his  making  the  same;  and  also,  against  all  persons 
(including  his  majesty,  his  heirs  and  successors)  whose  estates  are 
to  take  effect  after  the  determination,  or  in  defeasance  of  any  such 
estate  tail ;  saving  also  the  rights  of  all  persons  in  respect  of  estates 
prior  to  the  estate  tail,  in  respect  of  which  such  disposition  shall  be 
made,  and  the  rights  of  all  other  persons,  except  those  against  whom 
such  disposition  is  by  this  act  authorized  to  be  made.*' 

And  by  ss.  8,  56  and  67,  &c.,  creditors  have  the  same  benefit  from 
the  estate  tail  which  a  bankrupt  could  have  had  before  his  bank- 
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ruptcy  under  the  6  Geo.  4,  c.  16,  s.  65.      The  3  &  4  Wm.  4,  c. 
105,  is  extended  to  Ireland  by  4  &  5  Wm,  4,  c.  92. 

Of  course,  in  addition,  the  tenant  for  life,  by  joining  with  the 
tenant  in  tail,  may  effectually  surrender  his  life-interest,  and  the 
fee-simple  of  the  estate  with  immediate  possession  may  thus  be 
brought  into  the  market,  the  entail  being  for  ever  barred  and  all  the 
remainders  over  scattered  to  the  winds. 

Prior  to  the  passing  of  3  &  4  Wm.  4,  c.  74  (Act  for  the  aboli- 
tion of  Fines  and  Recoveries,  &c.),  which  Mr.  Wendell  eulo- 
gizes as  a  "  model  of  legislative  draughtsmanship"  (see  WendelFs 
Blackstone,  vol.  2,  p.  364,  note),  the  tenant  to  the  prcecipe  must 
have  been  actually  seised  of  the  freehold  (Burr.  60 ;  3  B.  &  Cr. 
388) ;  hence  a  tenant  in  tail  could  not  have  suffered  a  recovery  if 
the  legal  estate  of  the  freehold  was  outstanding  in  a  third  person  as 
tenant  for  life  or  for  a  greater  estate,  without  concurrence  of  the 
tenant  to  the  prcecipe  or  writ  of  entry  :  Wendell,  p.  314.  But  now. 
Bays  the  same  authority,  "  Under  this  act,  the  tenant  in  tail's  dis- 
position is  effectual  against  all  persons  whose  estates  are  to  take 
effect  after  determination,  or  in  defeasance  of  the  estate  tail.'* 
And  further,  he  says:  '*It  expressly  enables  tenants  in  tail  to 
alien  in  fee,  in  case  of  a  tenancy  in  tail  in  remainder,  expectant 
upon  a  particular  estate  or  estates  of  a  given  description ;  it  insti- 
tutes a  functionary,  styled  Protector  of  the  Settlement ;  it  restrains 
tenant  in  tail,  there  being  a  protector,  from  aliening  alb  against  pos- 
terior takers,  without  the  consent  of  the  protector.**  But  this  is 
only  in  the  case  of  a  tenancy  in  tail  in  remainder  expectant  upon  a 
particular  estate  or  estates  of  a  particular  description.  But  perhaps 
it  will  be  as  well  to  give  a  brief  analysis  of  the  principal  clauses  of 
the  act  itself.  Estate  is,  by  the  act,  defined  to  mean  any  interest, 
lien,  or  encumbrance,  either  at  law  or  in  equity,  in,  upon  or 
affecting  lands,  or  money,  subject  to  be  invested  in  the  purchase 
of  lands.  Base  fee  is  to  mean  exclusively  the  estate  in  fee- 
simple,  into  which  an  estate  tail  is  converted,  when  the  issue  in 
tail  are  barred,  but  subsequent  remainder-men  are  not.  Estate  taily 
in  addition  to  its  usual  meaning,  is  to  include  a  base  fee.  Actual 
tenant  in  tail  is  one  whose  estate  has  not  been  barred,  although  it 
may  have  been  divested  or  turned  to  a  right.  Tenant  in  tail  is 
either  an  actual  tenant  in  tail,  or  one  who  would  have  been  such  if 
the  estate  had  not  been  converted  into  a  base  fee.**  Id.  Wendell. 
By  sect.  19  (after  31st  December  1833).     "  In  every  case  in  which 
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an  estate  in  any  lands  shall  have  been  barred  and  converted  into  a 
base  fee  (either  before,  or  on  or  after  that  day),  the  person  who,  if 
such  estate  tail  had  not  been  barred,  would  have  been  actual  tenant 
in  tail  of  such  lands,  shall  have  full  power  to  dispose  of  such 
lands  against  all  persons  (including  the  king's  majesty,  his 
his  heirs  and  successors)  whose  estates  are  to  take  effect  after 
the  determination  or  in  defeasance  of  the  base  fee  into  which  the 
estate  tail  shall  have  been  converted,  so  as  to  enlarge  the  base 
fee  into  a  fee-simple  absolute,  saving  the  rights  of  persons  in  respect 
of  estates  prior  to  the  estate  tail  which  shall  have  been  convert^ 
into  a  base  fee,  and  the  rights  of  all  other  persons,  except  those 
against  whom  such  disposition  is  by  this  act  authorized  to  be  made." 
In  relation  to  this  clause,  Mr.  Wendell  says,  "  Under  this  act  the 
tenant  in  tail's  disposition  is  effectual  against  all  persons  whose 
estates  are  to  take  effect  after  the  determination  or  in  defeasance 
of  the  estate  tail."  By  §  22  and  following :  '•  If  at  the  time  when 
there  shall  be  a  tenant  in  tail  of  lands  under  a  settlement,  there 
shall  be  subsisting  in  the  same  lands  under  the  same  settlement  any 
estate  for  years,  determinable  on  the  dropping  of  a  life  or  lives,  or 
any  greater  estate,  not  being  an  estate  for  years  (including  an  estate 
tail,  and  including  estates  merely  restored  or  confirmed  by  the  set- 
tlement), pi'ior  to  the  estate  tail,  the  person  who  shall  be  owner  of 
such  prior  estate,  or  the  first  of  such  prior  estates,  if  more  than 
one,  then  subsisting  under  the  settlement,  or  who  would  have  been 
such  owner  if  no  absolute  disposition  thereof  had  been  made,  shall 
be  protector  of  the  settlement  of  the  lands  included  in  such  prior 
estate,  notwithstanding  any  charges  upon  or  alienation  of  such  prior 
estate,"  &c.  And,  "If  there  be  several  owners  of  such  estate 
under  the  settlement,  each  owner  is  to  be  a  protector  in  respect  of 
the  undivided  share  over  which  the  settlement  gave  him  power.  K 
a  married  woman  be  protector,  her  husband  shall  be  joined  with 
her,  unless  the  estate  is  settled  to  her  separate  use." 

By  sects.  19  and  29,  the  tenant  of  an  estate  tail  not  barred,  and 
although  turned  to  a  right,  whether  in  possession,  &c.,  has  power 
over  the  fee  absolute,  subject  only  to  the  estates  prior  to  the  estate 
tail :  Doe  v.  Lord  Scarborough,  3  Adol.  &  Ell.  43,  897.  Tenant 
in  tail  in  remainder  may  bar  the  estate  tail  without  the  consent  of 
protector :  sec.  34 ;  Slater  v,  Dangerfield,  16  M.  &  W.  263. 

The  concurrence  of  protector  is  required  in  barring  estates  tail  in 
remainder,  in  order  to  preserve,  under  certain  circumstances^  the 
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control  of  the  tenant  for  life  over  the  remainder-man.  See  Sugden's 
Vendors  and  Purchasers  404-474,  ed.  14. 

By  sect.  15,  a  tenant  in  tail  in  contingency  is  authorized  to  bar 
estate  tail  and  remainder  over :  Sugden's  Property  Statutes  192 ; 
Hayes's  Convey.,  5th  ed.,  197,  n. 

It  should  be  observed  that  the  statute  De  donis  is  not  repealed 
by  the  act,  and  the  word  "tenements,"  therein  used,  is  defined  by 
Sir  Edward  Coke  to  mean  all  corporeal  hereditaments  whatever. 

By  sect.  35  of  the  act  we  have  been  considering,  "  when  the 
estate  tail  shall  have  been  converted  into  a  base  fee,  the  consent 
of  the  protector,  if  any,  shall  be  requisite  to  enable  the  person  who 
would  have  been  tenant  in  tail,  if  the  same  had  not  been  barred,  to 
exercise  the  power  of  disposition  under  this  act." 

The  powers  given  by  this  act  are  not  to  extend  to  expectant  heirs 
in  tail  or  to  tenants  in  tail  after  possibility  of  issue  extinct,  or  to 
tenants  in  tail  who  by  the  34  &  35  Hen.  8,  c.  20  (an  act  to 
unbar  feigned  recovery  of  lands  of  which  the  king  is  the  rever- 
sioner), or  by  any  other  act,  are  restrained  from  barring  their 
estates  tail.  * 

The  usual  plan  adopted  is  for  an  eldest  son,  when  about  to  marry, 
to  join  his  father  as  before  descVibed ;  or  if  his  father  be  deceased, 
then  by  his  sole  act  to  bar  the  entail  and  resettle  the  estate  upon 
the  trusts  of  his  marriage  settlement.  He  is  thus  enabled  to  sell 
portions  or  efiect  mortgages  to  meet  family  exigencies,  and  by  con- 
stituting himself  simply  a  tenant  for  life  in  his  turn,  with  remain- 
der to  his  first  and  other  sons  in  tail,  to  preserve  the  estate  for  at 
least  another  generation.  If  mortgages  are  created,  of  course  a 
power  of  sale  is  introduced  in  favor  of  the  mortgagees,  but  as  trans- 
fers are  readily  made  when  necessary,  such  a  power  is  seldom  put 
in  force.  In  the  case  of  the  father  living  at  the  time  of  such 
arrangements,  the  son's  consideration  for  complying  takes  the  form 
of  an  annuity  during  his  father  s  life,  to  which  otherwise  he  would 
not  be  entitled.  The  father,  on  the  other  hand,  is  thus  enabled  to 
raise  a  loan  for  his  younger  children  or  for  other  purposes.  In 
fact,  it  is  only  by  an  arrangement  in  the  nature  of  bargain  and  sale, 
tha*  \g  entail  is  carried  on,  or  by  the  forbearance  of  the  son  to 
disentail  without  having  effected  a  fresh  settlement  of  the  estate. 

By  1  &  2  Vict.  c.  110,  s.  13,  a  judgment  or  decree  of  a  court  of 
law  or  equity,  establishing  a  creditor's  rights,  has  the  effect  of 
charging  the  amount  to  which  he  is  entitled  upon  all  estates  tail 
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belonging  to  the  debtor,  as  against  the  issue  and  remainder-men, 
so  far  as  the  debtor  himself  could  by  the  proper  means  have  barred 
such  issue  or  remainder-men. 

Copyholds  cannot  be  entailed  except  by  special  custom.  In 
some  manors  there  is  an  express  custom  prohibiting  entails. 

Chattels,  real  or  personal  (including  leaseholds),  cannot,  strictly 
speaking,  be  entailed,  but  may  by  deed  of  trust  be  as  effectually 
settled  as  an  estate  of  inheritance,  if  it  be  not  attempted  to  render 
them  inalienable  beyond  the  period  allowed  by  law,  L  e.,  for  a  life 
or  lives  in  being  and  twenty-one  years  afterwards  Avith,  in  addition, 
in  the  case  of  ^  posthumous  child,  the  period  of  gestation.  See 
Gilb.  on  Uses,  by  Sugden,  121,  n.  (4). 

It  will  be  seen,  from  the  foregoing,  that  estates  are,  necessarily, 
constantly  in  the  market,  notwithstanding  the  law  of  entail,  and 
that  landed  estates  from  a  few  rods  to  100,000  acres  are  daily  sub- 
mitted to  sale  by  public  auction,  or  become  the  subject  of  private 
contract. 

As  any  foreigner  may  now  acquii^  real  estate,  either  by  purchase 
or  devolution  of  law,  it  is  at>  least  satisfactory  to  know  that  there  is 
no  lack  of  such  investment.  Not  that  the  investment  itself,  with 
its  low  rate  of  intferest,  arising  from  the  great  competition  for  the 
possession  of  land  in  so  limited  an  area  as  Great  Britain,  offers 
many  attractions  to  an  absentefe  proprietor,  but  there  may  be  many 
occasions,  in  connection  with  manufacturing  and  mining  interests  or 
co-operative  undertakings,  where  it  might  be  desirable  to  possess  a 
real  estate  interest,  which  until  recently  a  foreigner  could  not 
acquire  except  through  the  medium  of  a  trustee,  and  even  then,  in 
case  of  litigation,  it  is  at  least  questionable  whether  the  courts 
would  have  given  effect  to  such  a  trust,  as  being  in  contravention  of 
the  common  law  of  the  realm,  and  an  evasion  which  at  least  a  court 
of  equity  could  not  sanction. 

Such  a  difficulty,  however,  no  longer  exists,  and  although  pur- 
chases by  aliens  under  the  rights  conferred  by  33  &  34  Vict.  c.  14, 
would,  probably,  for  the  most  part,  be  effected  through  the  inter- 
vention of  English  lawyers,  it  is  not  the  less  interesting  to  Ameri« 
cans  to  know  that  they  can  thus  acquire  whatever  they  may  dv3ire, 
whether  they  are  resident  at  home  or  abroad. 

The  discovery  of  an  heir  in  America  to  a  considerable  estate  in 
England,  would,  on  the  other  hand,  afford  scope  to  American  law- 
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yers  for  no  inconsiderable  knowledge  of  the  real  property  law  of 
England,  and  some  acquaintance  with  its  principles,  its  tenures  and 
its  rules  of  inheritance,  may  not,  therefore,  in  the  present  day,  be 
deemed  superfluous.  Such  a  general  historical  knowledge  is 
probably  required  in  all  bona  fide  legal  examinations,  and  eminent 
American  jurists  are  well  versed  in  such  lore ;  but  it  is  the  practi- 
cal application  of  such  knowledge  to  the  changes  and  circumstances 
of  the  present  day,  to  which  we  desire  to  direct  the  attention  of  the 
profession. 

It  is  hardly  necessary  to  add,  that  the  land  law  in  England  is  the 
same  for  all  classes.  The  smallest  and  humblest  proprietor  holds  his 
estate  by  the  same  tenure  and  rule  of  inheritance  as  the  highest 
nobleman.  The  law  of  primogeniture  and  entail  are  alike  open 
to  all,  either  to  accept  and  adopt  or  to  repudiate  and  defeat,  as  we 
have  essayed  to  describe. 

In  Ireland,  the  facilities  of  sale  and  transfer  of  land  are  even 
greater  than  in  England ;  the  Encumbered  Estates  Act,  passed 
shortly  after  the  Irish  famine,  making  short  work  of  the  whole 
fabric  of  entails  and  settlements,  whether  upon  the  petition  of  the 
proprietor  or  any  judgment-creditor.    . 

Of  the  land  law  of  Scotland,  we  are  scarcely  prepared  to  speak ; 
the  law  of  Scotland,  on  almost  every  subject  having  but  little 
affinity  to  the  law  of  England ;  but  at  all  events  the  power  given 
by  the  33  &  34  Vict.  c.  14,  to  aliens,  both  to.  acquire  and  inherit 
real  estate,  applies  to  the  whole  of  the  United  Kingdom  of  Eng- 
land, Scotland  and  Ireland.  The  laws  of  inheritance  may  bo 
said  to  be  the  same  in  both  England  and  Ireland,  but  as  by  the 
law  of  Scotland  ante  nati  children  are  legitimated  by  the  sub- 
sequent marriage  of  their  parents,  whether  in  that  country  or  in 
any  other  country  where  the  law  of  mbsequens  matrimonium  pre- 
vails (although  such  law  obtains  no  recognition  for  the  purpose  of 
inheritance  in  England  or  Ireland),  the  law  of  marriage  and  legiti- 
macy might  form  an  important  ingredient  in  the  investigation  of  a 
Scotch  inheritance.  See  Weightman's  Law  of  Marriage  and 
Legitimacy,  published  by  Henry  Sweet  of  London. 

A  few  references  to  the  state  of  the  law  on  this  subject  in  the 
former  American  colonies  of  Great  Britain,  both  before  and  after 
the  Revolution  and  Independence  of  the  United  States,  may  not 
be  without  interest. 

Prior  to  the  Revolution  the  law  of  primogeniture  and  entail  was 
introduced  into  the  American  colonies  as  part  of  the  common  and 
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Statute  law  of  the  mother  country,  and,  strange  to  say,  entails  were 
greatly  favored.  Notably  in  Virginia,  the  statute  De  donis  was  in 
full  force,  and  in  the  year  1710,  lands  were  protected  from  being 
barred  by  fine  and  common  recovery,  the  legal  fiction  resorted  to  in 
England.  Even  slaves  were  rendered  capable  of  being  entailed  by 
an  Act  of  the  local  legislature  passed  in  1727.  In  1734,  how- 
ever, small  estates,  not  exceeding  200L  in  value,  were  authorized  to 
be  barred  by  a  proceeding  termed  ad  quod  damnum.  Estates  above 
that  value  could  only  be  barred  by  an  Act  of  the  Assembly.  "  I 
believe,*'  says  Judge  Henry  St.  George  Tucker,  "  when  this  was 
done,  a  settlement  of  other  lands  equivalent  in  value  was  always 
required.**     Commentaries  of  the  Laws  of  Virginia,  book  ii.,  c.  6. 

In  Pennsylvania,  as  early  as  1799,  a  statute  was  passed  giving 
the  tenant  in  tail  in  possession  the  power  to  bar  the  entail  by  a 
deed  of  bargain  and  sale,  without  recourse  to  the  process  of  fine  or 
recovery  which  had  previously  existed  as  part  of  the  common  law 
of  the  state. 

In  the  state  of  New  York,  the  fiction  of  Fines  and  Common 
Recovery,  was  abolished  by  statute :  see  2  R.  S.  243,  §  24.  Up 
to  that  time  such  a  resort  must  have  been  still  in  use  for  barring 
entails  of  lands  of  inheritance. 

In  fact  the  practical  effect  of  settlement  and  limitations  of  future 
and  contingent  interests  in  property  of  every  description  is  much 
the  same  in  both  countries,  public  sentiment  in  Great  Britain  favor- 
ing the  law  of  primogeniture  and  entail  in  the  abstract,  but  offering 
facilities  to  those  who  desire  to  escape  it.  The  same  public  senti- 
ment in  the  United  States  favors  an  equal  distribution,  and  an 
open  market  for  land  in  the  abstract,  but  affords  all  reasonable 
facilities  to  those  who,  having  acquired  property,  desire  to  dispose 
of  it  in  a  way  most  congenial  to  themselves. 

Hugh  Wbightman. 


RECENT    AMERICAN    DECISIONS. 

Court  of  Chancery  of  New  Jersey. 
TODD  r.  RAFFERTY'S  ADMINISTRATOR. 

Profits  made  secretly  by  one  of  two  partners,  in  the  business  of  the  firm,  are 
partnership  property. 

The  Statute  of  Limitations  applies  to  actions  of  account  between  partners. 

Where  the  accounts  between  partners  have  been  closed  for  six  years,  and  there 
has  been  acquiescence  for  that  period,  without  fraud,  the  statute  constitutes  a  bar ; 
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but  the  statute  affords  no  defence  in  a  case  where  there  haye  been  dealings  within 
six  years. 

The  statute  does  not  begin  to  run  against  each  item  of  an  account  between  part- 
ners, from  the  time  it  becomes  a  part  of  the  account ;  but  if  part  be  within  six  years, 
it  draws  that  which  is  before  after  it. 

When  the  court  assumes  jurisdiction  on  the  ground  of  fraud,  the  statute  only 
begins  to  run  from  the  discovery  of  the  fraud. 

A  court  of  equity  will  not  sit  as  the  divider  of  gains  which  are  the  proceeds  of 
crimes  or  frauds  involving  moral  turpitude.  And  profit  by  an  agent  to  buy,  who 
is  also  secretly  the  seller,  is  the  product  of  a  fraud  within  this  rule. 

On  final  hearing  on  bill,  answer  and  proofe. 

This  was  a  suit  by  a  surviving  partner,  against  the  adminis- 
trators of  his  deceased  copartner,  for  an  account.  In  January 
1859,  Todd  and  Rafferty  formed  a  copartnership,  to  carry  on  the 
business  of  manufacturing  and  selling  machinery,  and  also  for  the 
purpose  of  doing  a  general  commission  and  agency  business  for  the 
purchase  and  sale  of  machinery  and  machinists'  and  railroad  sup- 
plies. This  relation  continued  until  March  1872.  They  then 
discontinued  business,  and  transferred  a  part  of  their  assets  to  a 
corporation  known  by  the  name  of  the  Todd  &  Rafferty  Manufac- 
turing Company.  No  formal  dissolution  was  ever  agreed  upon, 
and  it  was  admitted  that  the  partners  never  finally  settled  or 
adjusted  their  affairs.  The  works  at  which  their  machinery  was 
made  were  located  at  Paterson,  and  this  part  of  the  business  was 
managed  by  Todd  ;  they  also  had  an  office  and  store  in  the  city  of 
New  York,  where  their  sales  were  principally  made,  and  the  mer- 
cantile part  of  their  business  conducted.  Rafferty  had  charge  of 
this  part  of  the  business.  A  separate  set  of  books  was  kept  at 
each  place.  Rafferty  died  in  July  1872,  and  the  bill  in  this  case 
was  filed  March  28th  1876,  after  an  unsuccessful  effort  had  been 
made  to  settle  the  matters  in  dispute  by  arbitration. 

Socrates  TvMle^  for  complainant. 

William  Pennington  and  A.  B.  Woodruffs  for  defendants. 

Van  Fleet,  V.  C. — The  bill  exhibits  but  a  single  ground  of 
complaint,  viz.,  that  Mr.  Rafferty,  during  the  existence  of  the  part- 
nership, carried  on  a  part  of  its  business  secretly,  without  entering 
it  upon  the  books  of  the  firm,  and  appropriated  the  profitsto  his  own 
use.  The  sum  thus  withdrawn,  it  is  said,  exceeds  $30,000.  The 
proofs  in  demonstration  of  this  charge  are  complete.  The  private 
books  of  Mr.  Rafferty,  in  which  this  business  was  entered,  are  in 
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evidence.  They  show  that,  up  until  within  about  three  years  of  the 
discontinuance,  he  carried  on  a  very  considerable  business,  precisely 
like  that  carried  on  by  the  firm,  and  took  the  profits  to  himself.  The 
evidence,  in  my  estimation,  renders  it  equally  certain  that  such 
business  was  carried  on  clandestinely.  A  partner,  having  equal 
rights  and  powers,  and  pursuing  business  for  profit,  would  never 
willingly  consent  that  so  valuable  a  part  of  the  joint  business  should 
be  diverted  by  his  associate  to  his  own  benefit.  In  the  absence' of 
an  express  stipulation  to  the  contrary,  the  parties  to  a  contract  of 
copartnership  always  understand,  from  the  very  nature  of  the 
relation,  that  all  gains  made  by  either  in  the  prosecution  of  the 
common  business,  shall  be  joint  property.  Generally,  a  copartner- 
ship is  a  combination  of  the  capital,  skill,  industry  and  influence 
of  two  or  more  persons  for  the  prosecution  of  a  particular  business 
for  their  mutual  benefit,  and  a  claim  by  one  that  he  has  a  right  to 
carry  on  a  part  of  the  joint  business  for  his  own  advantage,  and  to 
the  manifest  injury  of  his  associates,  is  so  utterly  destructive  of 
the  rights  and  duties  legally  incident  to  the  relation,  that  it  will 
never  be  sanctioned  by  a  court  until  it  is  clearly  shown  that  he 
holds  such  right  by  the  assent  of  his  associates.  It  is  certain  that 
the  existence  of  such  right  should  not  be  inferred  from  slight  cir- 
cumstances, and  that  is  all  there  is  to  support  it  in  this  case.  I 
consider  the  fact  clearly  established,  that  Mr.  RafTerty  carried  on 
clandestinely,  a  part  of  the  business  which  he  and  the  complainant 
had  associated  themselves  together  to  prosecute  for  their  joint 
benefit,  and,  consequently,  I  deem  it  to  be  entirely  beyond  dispute 
that  the  complainant  is  entitled  to  an  account  of  such  business,  and 
to  be  awarded  a  share  of  its  profits,  unless  some  other  suflicient 
defence  has  been  shown. 

But  the  defendants  insist  that  the  complainant's  right  of  action 
is  barred  by  lapse  of  time,  and  they  have  invoked  the  protection 
of  the  Statute  of  Limitations  by  their  answer.  It  will  be  remem- 
bered that  the  business  of  the  partnership  was  discontinued  in 
March  1872,  but  no  final  settlement  was  then  had,  nor  had  been 
previously  made,  and  that  this  suit  was  commenced  March  28th 
1876.  The  business  carried  on  by  Mr.  Rafierty,  in  fraud  of  the 
complainant,  ceased  in  January  1869.  More  than  six  years 
elapsed  between  the  cessation  and  the  commencement  of  this  suit 
This  is  the  delay  on  which  the  defence  rests. 

The  statute  undoubtedly  embraces  actions  of  account,  either  at 
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law  or  in  equity,  between  partners :  Cowart  v.  Perrine,  3  C.  E. 
Green.  457.  And  where  the  accounts  have  been  closed  for  six  years, 
and  there  has  been  acquiescence  for  that  period,  unexplained  by 
circumstances  and  not  countervailed  by  an  acknowledgment,  the 
statute  constitutes  an  insuperable  bar:  Barber  v.  Barber^  18 
Ves.  286;  Tatam  Y.Williams,  8  Hare  357;  Story  on  Part., 
§  233,  n.  4 ;  Coll.  on  Part.,  §  374.  But  the  statute  has  no 
application  to  a  case  where  there  have  been  dealings  within  six 
years,  where  assets  have  been  converted  into  money,  or  assets  have 
been  applied  in  discharge  of  partnership  liabilities  within  that 
period,  and  no  settlement  has  ever  been  made.  And  in  such  a 
case  the  statute  does  not  begin  to  run  against  each  item  from  the 
time  it  becomes  a  part  of  the  account,  but  if  a  part  of  the  account 
be  within  six  years,  that  part  of  it  draws  after  it  the  items  before 
six  years,  so  as  to  protect  them  from  the  statute :  Stout  v.  Seabrook's 
ExWb,  3  Stew.  187 ;  Coster  v.  Murray,  5  Johns.  Ch.  530 ;  Miller 
V.  Miller,  Law  Rep.  8  Eq.  499 ;  Atwater  v.  Fowler,  1  Edw.  Ch. 
423.  In  the  case  last  mentioned,  the  court  said,  until  the  business 
of  winding  up  the  affairs  of  the  partnership  is  in  such  a  situation 
that  an  account  can  be  stated,  and  its  affairs  finally  closed,  the 
partner  asking  relief  is  not  in  laches  in  not  demanding  an  account. 
Applying  these  rules  to  the  facts  of  the  case  in  hand,  it  is  perfectly 
obvious  the  statute  does  not  afford  even  the  shadow  of  a  defence. 

But  even  if  the  partnership  dealings  appearing  upon  the  books 
of  the  firm  had  been  fully  settled  and  closed  for  more  than  six  years 
prior  to  the  bringing  of  this  suit,  still  the  defence  of  the  statute  would 
be  unavailing  to  the  defendants,  for  the  rule  is  well  established  in 
equity,  that  where  the  complainant's  action  is  grounded  on  a  fraud, 
which  the  defendant  has  concealed  until  sufficient  time  has  run  to 
enable  him  to  set  up  the  statute,  the  statutory  period  will  not  be 
considered  to  have  commenced  until  the  fraud  is  discovered,  or 
would  have  been  discovered  had  reasonable  diligence  been  exercised : 
Angell  on  Lim.,  §183;  Story's  Eq.  Jur.,  §§1521,  1521  a; 
Moveden  v.  Lord  Annesley,  2  Sch.  &  Lef.  634 ;  Meader  v.  Norton, 
11  Wall.  458.  Vice-Chancellor  Wigram,  in  Blair  v.  Bromley,  5 
Hare  541,  said,  where  the  court  assumes  jurisdiction  on  the  ground 
of  fraud,  the  statute  only  begins  to  run  from  the  discovery  of  the 
•  fraud ;  and  this  doctrine  was  reiterated  by  Lord  Cottenham  when 
the  case  came  before  him  on  appeal :  2  Phil.  Ch.  854.  In  Brooks- 
bank  V.  Smith,  2  You.  &  Coll.  (Exch.  Eq.)  60,  Baron  Alderson 
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said,  courts  of  equity  adopt  the  Statute  of  Limitations  to  assist  their 
discretion.  In  cases  of  fraud,  however,  they  hold  that  the  statute 
runs  only  from  discovery,  because  the  plaintiff's  laches  does  not 
commence  until  he  is  acquainted  with  the  circumstances.  Chief 
Justice  Parker  held,  in  Famam  v.  Brooks^  9  Pick.  244,  that, 
even  at  common  law,  fraud,  if  not  discovered  until  within  six  years 
before  action  brought,  was  a  good  answer  to  the  statute  ;  but  this 
view  is  unquestionably  opposed  to  the  general  current  of  judicial 
opinion :  Troup  v.  Smithy  20  Johns.  46 ;  AWsn  v.  Miller^  17 
Wend.  204 ;  Smith  v.  Buhop,  9  Vt.  110 ;  Fee  v.  Fee,  10  Ohio 
469  :  Clarke  v.  MarrioU,  9  Gill  331.  But  it  will  be  found  these 
cases  uniformly  concede  that  it  is  an  established  doctrine  of  equity 
jurisprudence,  that  a  defendant  will  not  be  permitted  to  avail  him- 
self of  the  statute,  when  it  appears  he  has,  by  fraud,  prevented  the 
complainant  from  coming  to  a  knowledge  of  his  rights.  In  my 
opinion,  it  is  not  possible  to  take  any  view  of  this  case  which  will 
make  the  Statute  of  Limitations  a  bar  to  the  complainant's  action. 
It  is  admitted  that  part  of  the  gains  made  by  Mr.  Rafferty,  in 
the  business  he  carried  on  secretly,  were  obtained  by  the  practice 
of  fraud.  Instances  are  shown  where  acting  as  the  agent  of  a 
purchaser,  he  would  purchase  at  one  price  and  sell  to  his  principal 
at  a  price  considerably  larger,  thus  becoming  both  seller  and  pur- 
chaser, and  getting  both  commissions  and  a  profit.  The  complain- 
ant claims  a  share  of  the  gains  thus  fraudulently  made,  and  he 
grounds  his  right  on  a  series  of  cases  which  hold  that,  when  an 
illegal  or  fraudulent  transaction  has  been  completed,  and  the  money 
earned  by  it,  being  due  to  two  or  more  persons,  has  been  received 
by  one  or  a  third  person  for  the  wrongdoers,  an  action  will  lie  in 
favor  of  any  one  of  the  wrongdoers  for  his  share.  It  is  claimed 
for  this  doctrine,  that  it  does  not  violate  that  salutary  principle  of 
juridical  ethics  which  declares  that  a  court  will  never  lend  its  aid 
in  the  enforcement  of  a  contract  founded  in  immorality  or  illegality, 
for,  it  is  said,  in  such  cases  the  illegal  transaction  being  fully  com- 
pleted, the  court,  in  compelling  the  wrongdoers  to  divide,  does  not 
enforce  the  original  contract  between  the  parties,  but  proceeds  upon 
an  implied  promise  arising  from  the  reception  of  the  money,  and 
that  such  implied  promise  is  so  entirely  distinct  from  the  original 
arrangement  as  to  be,  in  legal  estimation,  free  from  its  taint.  This 
view,  substantially,  has  been  adopted  in  the  following  cases :  Faikney 
V.  Eeynous,  4  Burr.  2069 ;  Fetrie  v.  Hannay,  3  T.   R.  418 ; 
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Tenant  v.  MlioUy  1  Bos.  &  Pul.  3 ;  Farmer  v.  Bussell,  Id.  296 ; 
^ash  V.  Ash,  1  Eden  379  ;  Watts  v.  Brooks,  3  Ves.  612;  Sharp 
V.  Taylor,  2  Phil.  CL  801 ;  McBlair  v.  (?i66e«,  17  How.  232 ; 
Brooks  V.  Adains,  2  Wall.  70 ;  Woodworth  v.  Bennett,  4  Hand 
273  ;  Jtfemrt  v.  Millard,  4  Keyes  208. 

But  this  doctrine  has  been  repudiated  with  considerable  sternness, 
in  this  state,  by  this  court  and  also  by  the  Supreme  Court.  In 
Watson  V.  Murray,  8  C.  E.  Green  357,  one  of  several  partners 
brought  his  bill  for  the  dissolution  of  a  copartnership  engaged  in 
carrying  on  the  lottery  business,  and  asking,  also,  for  the  sale  of 
-  its  property  and  a  distribution  of  its  assets.  Although  it  did  not 
distinctly  appear  by  the  pleadings  (the  case  was  heard  on  demurrer) 
-where  the  business  had  been  carried  on,  in  order  to  put  the  case  in 
the  best  possible  shape  for  the  complainant,  it  was  assumed  it  had 
been  carried  on  in  states  where  such  business  was  lawful.  Vice- 
Chancellor  Dodd  held  that  the  action  could  not  be  maintained, 
characterizing  it  as  an  attempt  to  use  the  power  of  the  court  to 
apportion  among  criminals  the  gains  resulting  from  their  crimes. 
The  lottery  business,  by  our'law,  is  a  misdemeanor,  and  any  gains 
resulting  from  its  prosecution,  whether  carried  on  here  or  elsewhere, 
must,  in  our  tribunals,  be  regarded  as  the  spoils  of  crime. 

The  case  presented  to  the  Supreme  Court  was  less  offensive  in 
its  moral  features.  It  was  an  action  to  recover  part  of  the  proceeds 
of  a  transaction  simply  illegal,  not  criminal.  The  plaintiff  and 
defendant  were  doing  business  separately  as  loan  brokers.  They 
had  an  arrangement  by  which  they  were  to  assist  each  other,  and 
under  which,  if  the  plaintiff  sent  a  customer  to  the  defendant  for 
whom  he  procured  a  loan,  he  was  to  be  entitled  to  half  the  com- 
missions received  by  the  defendant.  It  was  understood  that  the 
commissions  to  be  charged  were  to  be  in  excess  of  the  rate  allowed 
by  law.  Chief  Justice  Beasley,  in  stating  the  reasons  why  he 
conld*  not  assent  to  the  rule  which  would  constrain  a  court  to  sit  as 
the  divider  of  such  gains,  said:  ** Until  the  money,  which  is  the 
wages  of  the  ill-doing,  has  come  into  the  hands  of  the  several 
delinquents,  the  illegal  transaction,  so  far  as  they  are  concerned,  is 
not  closed,  and  unless  the  matter  has  been  entirely  concluded  by 
such  adjudications  that  it  would  be  but  captiousness  to  dissent  from 
them,  it  might  well  be  worth  consideration,  whether  it  would  not  be 
more  consistent  with  the  usual  course  of  the  law,  and  more  pro- 
tective of  public  interest,  to  proclaim  the  outlawry  of  such  affairs 
Vol.  XXVII.— 61 
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from  the  first  step  to  the  last.  If  A.  and  B.  make  sale  of  forged 
papers,  and  the  proceeds  are  paid  by  the  purchaser  to  A.,  a  court 
of  law  can  scarcely  be  said  to  perform  either  a  very  respectable  or 
useful  function  when  it  assists  B.  in  obtaining  his  share  of  the 
profits  of  the  business.  Nor  would  it  seem  that  it  should  give 
much  concern  to  those  who  dispense  public  justice,  if  one  of  two 
such  delinquents  should  be  successful  in  fraudulently  witholding 
from  his  companion  a  share  of  the  wages  of  iniquity.  Under  such 
conditions,  the  assistance  of  the  law  might,  it  would  seem,  be  right- 
fully refused,  not  for  the  sake  of  the  party  who  thus  cheated  his 
associate  in  guilt,  but  in  order  to  render  such  affairs  as  precarious 
and  difficult  as  possible  to  those  who  might  be  inclined  to  enter 
upon  them  :*'  Ghegory  v.  Wilson,  7  Vroom  320.  These  adjudica- 
tions, in  my  judgment,  definitely  settle  the  principle  which  must 
be  applied  in  declaring  the  rights  of  the  parties  to  this  suit. 

It  is  true,  the  gains  sought  to  be  recovered  in  the  cases  just 
referred  to,  resulted  from  ventures  carried  on  in  defiance  of  positive 
statutory  prohibitions,  but  the  rule  which  declares  that  an  agent, 
authorized  to  buy,  shall  not  himself 'become  the  vendor,  and  that 
any  profit  secretly  made  by  him,  in  violation  of  this  rule,  is  the 
fruit  of  fraud,  has  all  the  force  a  legal  rule  can  have.  It  is  rooted 
in  justice  and  sound  policy,  and  stands  prominent  among  those 
cardinal  principles  of  justice  which  have  received  the  approval  of 
the  general  judgment  of  mankind  as  being  indispensable  to  the 
promotion  of  honesty  and  fair  dealing.  In  my  estimation,  there  is 
little  ground  for  comparison,  on  the  score  of  the  moral  quality  of 
the  acts,  between  an  open  demand  and  acceptance  of  illegal  broker- 
age and  the  secret  betrayal  of  confidence.  The  first  is  simply  an 
open  violation  of  law,  while  the  latter  adds  to  the  wrong  of  the 
first,  secret  treachery.  The  first  is  the  doing  of  an  act  prohibited 
by  law,  while  the  latter  is  the  commission  of  a  wrong  intrinsically 
evil.  But  little  distinction  can  be  made  between  this  mode  of  cheat- 
ing and  obtaining  money  by  false  pretence,  and  it  is  quite  probable 
some  of  the  gains  in  dispute  were  the  product  of  that  crime. 

But  it  is  said  the  complainant  is  liable,  as  surviving  partner,  to 
the  persons  defrauded,  for  the  whole  amount  fraudulently  gained, 
that,  in  such  a  case,  right  and  liability  should  be  reciprocal.  The 
general  rule  may  be  admitted  to  be  that  all  the  members  of  a  firm 
are  liable  for  the  fraud  of  one  of  their  number,  committed  in  the 
business  of  the  partnership,  though  they  in  no  way  participated  in 
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the  wrong,  and  derived  no  advantage  from  it,  and  though  the 
frauddoer  alone  was  benefited  by  the  fraud :  Gow.  on  Part. 
55 ;  Story  ou  Part.,  §  108.  But  that  question  is  not  before 
the  court,  and  cannot  be  determined  in  this  suit.  And  even  if  the 
complainant's  liability  was  clear,  that  fact  would  not,  at  this  time, 
afford  him  a  right  to  the  judgment  he  claims.  Generally  speaking, 
wrongdoers  cannot  ask  for  contribution,  and  this  rule  is  just  as 
applicable  to  partners  as  to  others :  Story  on  Part.,  §  220. 
Cases  may  possibly  occur  where  the  innocent  members  of  a  firm 
may  in  consequence  of  their  association,  be  required,  as  to  third 
persons,  to  bear  losses  which,  as  among  themselves,  should  be 
wholly  borne  by  the  wrongdoing  member.  In  such  a  case  it 
would  seem  that  contribution,  or  even  full  indemnity,  would  be  an 
act  of  justice,  but  it  would  also  seem  to  be  clear  that  such  relief 
should  not  be  given  on  the  bare  possibility  that  a  loss  of  that 
character  may  hereafter  ensue.  Relief  in  such  a  case  should  not 
go  in  advance  of  harm.  The  consideration  of  the  question  whether 
the  complainant  has  a  remedy  or  not,  on  this  ground,  may,  very 
properly,  be  deferred  until  he  has  actually  suffered  wrong.  His 
wrongs  at  present,  under  this  head,  are  purely  anticipatory. 

I  find  nothing  in  the  case  which  entitles  the  defendants  to  an 
account  from  the  complainant  of  the  business  carried  on  by  him  in 
connection  with  other  persons  than  Mr.  Rafferty.  Such  business 
was  totally  dissimilar,  in  every  point  of  view,  from  that  conducted 
by  Mr.  Rafierty  and  the  complainant,  and  its  prosecution  took 
nothing  from  the  latter  concern  to  which  it  was  in  anywise  entitled, 
and,  so  far  as  can  be  perceived  by  any  light  furnished  by  the 
proofs,  its  prosecution  could  not  in  any  way  injure  or  prejudice  the 
latter  concern. 

The  complainant  is  entitled  to  an  account  of  the  partnership 
dealings,  and  such  account  must  include  all  gains  lawfully  made 
by  Mr.  Rafierty  during  the  term  of  the  partnership,  in  selling 
machinery  and  machinists'  and  railroad  supplies,  whether  manu- 
factured by  the  partnership  or  by  others;  and,  also,  all  gains 
lawfully  made  by  him  in  purchasing,  for  others,  machinery  and 
machinists'  and  railroad  supplies. 

A  reference  will  be  ordered,  in  order  that  an  account  may  be 
taken  in  conformity  with  the  principles  herein  stated. 

One  of  the  qaestiong  inrolred  in  the  ally  considered  as  of  some  difficulty, 
decision  of  the  above  case  is  one  gener-     and  upon  it  the  Vice-Chancel  lor  has 
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spoken  in  no  faltering  accents,  but  has 
given  an  opinion,  such  as  one  delights 
to  meet  with — a  clear  declaration  that  a 
conrt  of  justice  will  not  lend  its  aid  to 
the  carrying  out,  either  directly  or  indi- 
rectly, of  an  illegal  contract,  or  to  assist 
a  party  thereto  in  reaping  the  fmits 
thereof. 

The  mle  undoubtedly  is,  that  a  conrt 
of  justice  will  never  lend  its  aid  to  the 
enforcement  of  a  contract  founded  on  im- 
morality or  illegality.  That  this  rule 
should  be  so  extended  that  a  court  will 
refuse  its  aid  in  the  division  of  the  spoils 
of  such  a  contract,  or  in  the  apportion- 
ment of  the -losses  arising  therefrom, 
even  though  a  subsequent  contract  is 
made  with  reference  thereto,  seems  to  us 
a  position  founded  in  the  hif;hest  and 
best  public  policy.  It  deprives  those 
engaged  in  illegal  contracts  of  all  hope 
that  in  any  way  they  can  have  a  remedy 
in  case  their  companions  in  wrongdoing 
behave  dishonestly  towards  them,  and 
thus  makes  all  appreciate  the  full  risk 
run  in  an  illegal  transaction.  This 
position  has,  however,  been  by  no  means 
generally  taken,  and  many  and  inge- 
nious have  been  the  arguments  by  which 
courts  have  been  justified  in  becoming 
the  dividers  of  profits  arising  from  ille- 
gal contracts.  These  arguments  seem 
based  principally  on  a  mistaken  desire 
to  do  indirectly  what  the  law  will  not 
do  directly,  produce  equality  amongst 
wrongdoers ;  as  said  by  Sir  Robert 
Hen  LET,  they  see  **  No  reason  why  some 
of  the  parties,  and  perhaps  the  worst, 
should  run  away  with  the  whole  stock 
and  profits,  and  the  conrt  ought  to  make 
them  just  to  one  another."  Nash  r. 
Ash,  1  Eden  378. 

It  may  be  said  the  partner  claiming  an 
account  has  frequently  been  guilty  of  no 
moral  or  illegal  misconduct ;  his  part- 
ner has  used  partnership  funds  in  an 
illegal  traffic,  and  has  made  money 
thereby ;  the  plaintiff  has  not  known  of 
the  transaction  until  the  traffic  is  over 
the  profits  made ;  why  then  should  the 


more  guilty  party  be  permitted  to  retain 
all  the  advantage  ?  Suppose  such  a 
case— let  us  remember  that  it  is  from  no 
tenderness  towards  the  defendant,  that, 
even  in  cases  where  direct  enforcement 
of  an  illegal  contract  is  sought,  the 
court  refuses  to  interfere,  but  beyond 
this,  does  not  a  partner  in  the  case  pro- 
posed, come  into  court  with  at  least 
some  amount  of  moral  guilt  attached  to 
him  ?  He  comes  into  court  and  de- 
mands a  share  of  illegally  made  profits, 
claiming  it  as  his  share.  Does. he  not, 
thereby  ratify  the  acts  of  his  partner  and 
declare  that,  in  the  very  illegal  trans- 
action from  which  the  profits  arose,  his 
partner  was  acting  as  his  agent  ?  Woold 
not  the  course  of  a  high-minded  and 
honorable  man  be  to  refuse  to  tonch 
profits  coming  by  a  tainted  channel ;  to 
insist  on  an  account  of  his  capital  and 
all  legitimate  gains  only,  and  refuse 
those  made  by  fraud  or  illegality  f  By 
suing  for  them,  he  would  seem  to 
make  himself,  on  the  well-known 
maxim,  a  participant  by  relation  in  the 
wrong  of  his  comrade.  This  considera- 
tion would  seem  to  dispose  of  the  dis- 
tinction at  times  taken  between  profits 
from  a  partnership  formed  for  the  pur- 
pose of  carrying  on  an  illegal  business, 
and  profits  which  arise  from  an  occa- 
sional illegal  act  done  by  a  partnership 
carrying  on  a  perfectly  legitimate  busi- 
ness. Each  illegal  act  should  stand  and 
be  considered  by  itself,  and  in  this  re 
spect  the  opinion  of  the  famous  council 
which  sat  in  judgment  on  Don  Quix- 
olte's  books  is  very  sound. 

Another  distinction  often  attempted  is 
between  dividing  the  profits  of  a  transac- 
tion which  is  malum  in  se  and  one  merely 
malum  prohibitum.  Now  whatever  the 
distinction  between  malum  prohibitum 
and  malum  in  se  is  worth  in  abstract 
morals,  or  in  the  eyes  of  a  professor  of 
casuistry,  its  yalue  for  the  purpose  of 
legal  administration  is  yery  slight.  In 
fact,  malum  prohtbiiumi  from  the  obliga- 
tion, which  for  the  repose  and  well  be- 
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ing  of  the  commnnitj,  all  are  under  to 
obej  the  constituted  law,  becomes  in 
n&any  instances  malum  in  se ;  and  besides, 
the  commission  of  an  act,  tMalum  pro- 
hibitvm,  has  equally  with  the  commis- 
sion of  one  nudum  in  m  a  tendency  to 
beget  a  disregard  of  law  as  law.  On 
the  subject  of  the  relation  of  the  obli- 
gations of  positive  law  to  ethics,  see  the 
lecture  of  Judge  II  a  be,  before  the  Law 
School  of  the  University  of  Pennsylva- 
nia, delivered  at  the  opening  the  term 
1877-8.     34  Leg.  Int.  346. 

The  present  case  ignores  all  the  above 
distinctions,  and  holds  that  the  law  will 
simply  drive  parties  to  an  illegal  con- 
tract, and  those  who  endeavor  subse- 
quently to  participate  in  illegal  gains, 
from  its  judgment-hall,  to  settle  their 
differences  as  best  they  may.  Such, 
however,  has  not  been  the  steady  course 
of  decisions,  or  even,  we  may  say,  the 
resultant  of  the  authorities;  indeed,  we- 
find  in  the  books,  no  case  so  positive,  so 
far  reaching  as  the  present  one  ;  for  even 
in  Grigorji  v.  Wilson^  infra^  the  court  say 
that  the  plaintiff  knew  that  an  illegal 
rate  of  interest  would  be  charged,  while 
in  this  case  the  illegal  business  was  car- 
ried on  clandestinely  and  concealed  from 
the  plaintiff.  A  review  of  the  authorities 
in  England  and  in  this  country,  may, 
therefore,  not  be  uninteresting.  In 
Barjeau  v,  Waimsley^  2  Str.  1249,  a 
recovery  was  allowed  for  money  loaned 
to  play  with,  and  in  Nash  v.  Ashf  1 
Eden  878,  Sir  Robert  Henlbt,  L.  K., 
favored  a  bill  for  on  account  of  profits 
of  a  gambling  partnership.  In  Holman 
V.  JohnMOHy  1  Cowp.  341,  Lord  Mans- 
field thus  explained  the  policy  of  the 
law  in  refusing  to  enforce  illegal  con- 
tracu  :  **  The  objection  that  a  contract 
is  immoral  or  illegal,  as  between  plain- 
tiff and  defendant,  sounds  at  all  times 
very  ill  in  the  mouth  of  the  defendant. 
It  is  not  for  his  sake,  however,  that  the 
objection  is  allowed  ;  but  it  is  founded 
in  general  principles  of  policy,  which 
the  defendant  has  the  advantage  of,  con- 


trary to  the  real  justice,  as  between  him 
and  the  plaintiff,  by  accident,  if  I  may  so 
say.    The  principle  of  public  policy  is 
this,  ex  dolo  malo  non  oritur  actio.  ♦  ♦  * 
If  from  the  plaintiff's  own  showing  or 
otherwise   the  cause   appears  to  arise 
ex  turpi  causa,  or  from  the  transgressor 
of  a  positive  law  of  this  country,  there 
the  courts  say  he   has  no  right  to  be 
assisted.     It  is  upon   that  ground   the 
court  goes,  not  for  the  sake  of  the  de- 
fendant, but  because  they  will  not  lend 
their  aid  to  such   a  plaintiff."      The 
principle  here  stated,  might  well,  we 
think,  have  carried   his   lordship  fur- 
ther  than   it  did  ;    for    tbe   distinction 
taken  between  enforcing  an  illegal  con- 
tract   and    distributing    the    proceeds 
thereof    when    completed,    rests    very 
largely    on     Lord     Mansfield's   au- 
thority.    The  leading  case  on  this  sub- 
ject is   Faikney  v.    ReynouSt   4   Burr. 
2069  (1767),  which  was  an  action  on  a 
bond.     The  defendant  pleaded  that  the 
plaintiff  and  one  Richardson  (co-obligor 
with  the  defendant,  as  it  appears  from 
a  note  in  3  T.  R.  418),  were  jointly 
concerned   in    contracts    illegal   under 
the  Stock-jobbing  Act ;  that  the  plain- 
tiff advanced  certain   money  in  settle- 
ment of  differences,  and  for  not  perform- 
ing contracts,  &c.,  and  that  the   bond 
was  given  for  the  repayment  of  said  ad- 
vances.    The  plaintiff  demurred.   Lord 
Mansfield  took  the  distinction  above 
alluded  to  between  things  malum  pro- 
hibitum and  malum  in  »«,  and  also  held 
the  advance  of  money  in  payment  of 
joint  losses  on  the  contract  stood  on  a 
different  basis  from  the  contract  itself, 
and  said  "  one  of  these  parties  had  paid 
money  for  the  other  and  on  his  account, 
and  he  gives  him  his  bond  to  secure  the 
repayment  of  it.     This  is  not  prohibited. 
*  *  *  This  is  certainly  a  fair  transac- 
tion between  these  two.     If  money  be 
lent  in  order  to  pay  off  an  usurions  con- 
tract, or  even   to  lend  out  upon   usury 
and  a  bond  be  given  for  securing   the 
repayment  *  *  *  ^^"^  *  ^"^^  ^»ll   not 
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bo  void,  the  obligor  will  be  bound  to 
pay  it."  Tin's  case  was  followed,  and 
if  anything,  the  principle  carried  farther 
in  Petriev.  Hannoy^ST.  R.  418  (1789), 
in  which  money  had  been  paid  for  losses 
by  one  of  two  persons  jointly  interested 
in  an  illegal  stock  transaction,  and  con- 
tribation  was  soaght  by  him  from  the 
other,  and  the  court  allowed  a  recovery 
on  the  promise  of  the  defendant  to  con- 
tribute. Lord  Kenton,  however,  dis- 
sented from  the  judgment  of  the  ma- 
jority of  the  King's  Bench,  and  it  is  to 
be  noticed  that  in  a  case  before  him  at 
nisi  prius  in  the  same  year,  where  con- 
tribution was  sought  for  a  loss  incurred 
by  underwriting  in  partnership,  in  vio- 
lation of  the  Act  of  6  Geo.  1,  he  de- 
clined to  permit  a  recovery.  The  case 
of  Sullivan  v.  Greaves,  Park.  Ins.  8,  was 
as  follows:  The  plaintiff  was  an  under- 
writer, the  defendant,  a  broker;  a  policy 
was  issued  bearing  the  name  of  the 
plaintiff  only  as  insurer,  but  in  which 
one  Bristow  had  agreed  to  take  half  of 
the  risk.  A  loss  occurred,  the  plaintiff 
paid  the  assured,  and  Bristow  paid  his 
half  to  the  defendant,  the  broker,  who 
held  it.  Lord  Kenton  took  no  notice 
of  the  doctrine  of  a  distinct  contract  or 
obligation  to  pay  money,  but  said  **  the 
plaintiff  is  himself  the  underwriter,  who 
comes  to  enforce  an  illegal  transaction  ; 
it  is  a  partnership  pro  hac  vice,  and  this 
party  cannot  apply  to  a  court  of  justice 
to  enforce  a  contract  founded  in  a  breach 
of  the  law.'*  Of  course  as  the  nisi  prius 
decision  of  a  single  judge,  this  case  is 
hardly  authority,  but  it  is  of  use  as 
showing  the  dissent  of  a  strong  legal 
mind  from  the  prevailing  doctrine. 

In  Steers  v.  Lashley,  6  T.  R.  61 
(1794),  the  court  took  a  distinction  be- 
tween money  subsequently  advanced  in 
settlement  and  a  loan  in  the  very  transac- 
tion complained  of  as  illegal,  and,  while 
not  attacking  the  foregoing  authorities, 
held  that  a  bill  given  for  differences  in 
value  of  stock  in  an  illegal  stock-job- 
bing transaction  could  not  bo  recovered 


upon.  This  decision  was  followed  ia 
Brown  r.  Turner,  7  T.  R.  630  (1798). 
In  Brown  v.  Hodgson^  6  T.  R.  405 
(1795),  the  King's  Bench  still  care- 
fully guarding  against  attacking  the 
authority  ofFaikney  v.  Reynous  and  Ph- 
rie  V.  Bannay,  held  that  where  A.,  B. 
and  C.  had  become  partners  in  insur- 
ance, illegally,  but  all  the  policies  were 
underwritten  by  A.  alone,  he  could  not 
recover  moneys  received  for  the  said 
policies  by  his  partner  C,  and  an  out- 
side person,  D.,  as  brokers. 

In  Mitchell  v.  Cockbume,  2  H.  Bl. 
379  (1794),  Etke,  L.  C.  J.,  in  the 
Common  Pleas,  distinguished  thb  case 
before  him  from  the  leading  cases  in 
the  King's  Bench,  but  remarked  as  to 
Faikney  v.  Reynous^  **  Perhaps  it  would 
have  been  better  if  it  had  been  decided 
otherwise.  *  *  *  But  be  that  as  it  may, 
it  is  sufficient  now  to  say  that  those  cases 
go  one  step  short  of  the  direct  illegal 
transaction,  but  that  the  present  case 
arises  immediately  out  of  it."  When, 
however,  the  question  came  directly 
before  the  Common  Pleas,  that  court 
agreed  with  the  King's  Bench,  and,  in- 
deed, took  very  broad  ground.  In  Ten- 
ant v.  Elliott,  1  B.  &  P.  3  (1797),  the 
defendant,  a  broker,  had  insured  for  the 
plaintiff,  a  British  subject,  goods  bound 
from  Ostend  to  the  East  Indies,  on 
board  of  a  foreign  ship,  which  insur- 
ance was  illegal  under  the  Act  of  7 
Geo.  1,  c,  21 .  The  goods  were  lost,  and 
the  underwriter  paid  the  money,  due 
upon  the  loss,  to  the  broker,  from  whom 
the  plaintiff  sought  to  recover  it.  A 
recovery  was  permitted,  Etbb,  L.  C. 
J.,  saying:  "The  question  is,  whether 
he  who  has  received  money  to  another's 
use,  on  an  illegal  contract,  can  be  al- 
lowed to  retain  it,  and  that  not  even  at 
the  desire  of  those  that  paid  it  to  him  ? 
I  think  he  can  not."  Farmer  v.  Rus- 
selly  1  B.  &  P.  296  (1798),  is  a  case  of 
considerable  interest  and  seems  to  go 
very  far.  The  defendant  agreed  to  carry 
for  the   plaintiff  certain   goods  called 
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^'  roodals,"  and  to  delirer  tbem  at  Ports- 
moath  to  a  certain  person,  receire  cash 
for  them  and  pay  orer  to  the  plaintiff. 
In  fact  the  **  medals"  were  counter- 
feit half-pence,  intended  for  circulation 
among  the  sailors.  The  defendant  de- 
livered them,  received  pay  from  the 
consignee,  and  accounted  to  the  plain- 
tiff for  all  but  13/.,  for  which  the 
action  was  brought.  Before  Rookb, 
J.,  at  nm  priusy  a  verdict  was  given  for 
the  defendant,  on  the  ground  of  the  ille- 
gality of  the  contract ;  but  the  court  in 
banc  granted  a  new  trial.  On  the  argu- 
ment counsel  endeavored  to  distingubh 
between  this  case  and  Tenant  v.  Elliott^ 
the  dealing  in  counterfeit  money  being 
malum  in  $e.  The  distinction,  however, 
was  not  adopted  by  the  court.  Etbb, 
L.  C.  J.,  said:  <*  It  seems  to  me  that  the 
plaintiff's  demand  arises  simply  out  of 
the  circumstance  of  money  being  put  into 
the  defendant's  hands  to  be  delivered  to 
him.  This  creates  an  assumpsit  in  law. 
*  *  *  Though  the  court  will  not  suffer 
a  party  to  demand  a  sum  of  money  in 
order  to  fulfil  an  illegal  contract,  yet 
there  is  no  reason  why  the  money  in 
this  case  should  not  be  recovered,  not- 
withstanding the  original  contract  was 
void."  BuLLEB  and  Heath,  JJ.^  re- 
garded the  case  as  ruled  by  Tenant  r. 
EUiott,  Books,  J.,  in  the  course  of  a 
strong  dissent,  said:  **I  think  that  a 
man  who  has  been  guilty  of  an  indict- 
able offence  ought  not  to  have  the  as- 
sistance of  the  law  to  recover  the  pro- 
fits of  his  crime,  and  that  whether  his 
agents  be  innocent  or  criminal.  *  ♦  ♦ 
If  a  plaintiff  will  employ  an  agent  in 
sach  a  transaction,  he  must  rely  on  the 
honesty  of  his  agent,  and  I  think  the 
law  ought  not  to  assist  him.'* 

In  Watts  V.  Brooks f  3  Vei.  612 
(1798),  the  question  came  into  chan- 
cery. An  illegal  insurance  partnership, 
in  the  business  of  which  the  policies 
were  underwritten  by  one  partner  only, 
was  dissolved,  and  one  of  the  partners 
filed  a  bill  for  an  account ;  a  decree  was 


resisted,  on  the  ground  that  it  would  be 
in  furtherance  of  an  illegal  transaction  ; 
but  Jjonl  LouGUBOROUOH  said:  *' Where 
the  parties  have  had  dealings  together 
upon  a  variety  of  transactions,  and  losses 
have  been  incurred  and  paid,  and  a  gen- 
eral account  is  sought,  I  do  not  execute 
the  contract  against  law,  but  I  should 
do  injustice  if  I  did  not  give  the  advan- 
tage, if  any  advantage  have  arisen,  or 
charge  any  loss  which  has  happened. 
If  it  were  a  smuggling  business,  and 
there  had  been  profit  or  loss  upon  a 
course  of  smuggling  transactions,  I 
should  do  great  injustice  if  I  did  not 
bring  that  into  the  account."  There  was 
a  decree  for  a  general  account.  It  may, 
however,  be  remarked  that  the  chancel- 
lor's dictum,  as  to  the  smuggling  trans- 
action, was  overruled  in  Thompson  v. 
Thompson,  7  Ves.  470  (1802).  See  also 
Vandyke  v.  Hemetty  1  East  6  (1800); 
and  in  Knowles  v.  Haughtony  11  Ves. 
168  (1805),  the  authority  of  the  case 
was  much  shaken  by  the  disapproval  of 
Sir  William  Grant. 

In  Ex  parte  Darnels^  14  Ves.  191 
(1807),  Lord  Eldon,  C,  ^expressly 
disapproved  of  Faikney  v.  Reynousy  and 
Petrie  v.  Hannay^  but  no  decree  was 
made,  and  the  case  was  eventually  com- 
promised. Lord  Eldon  had  previously, 
while  Chief  Justice  of  the  Common 
Pleas,  doubted  the  soundness  of  the  two 
cases  just  named.  In  Aubert  v.  Maze, 
2  B.  &  P.  370  (1801),  the  plaintiff  and 
defendant  had  entered  into  an  illegal 
insurance  partnership ;  the  plaintiff  paid 
losses  and  sued  the  defendant  for  his 
proportion  thereof.  Lord  Eldon  said  : 
**  It  has  been  said  that  if  one  partner  in 
an  illegal  partnership  pay  money  for  the 
other  without  his  authority,  the  money 
cannot  be  recovered  ;  but  if  the  money 
be  paid  with  his  authority,  it  may  be 
recovered.  It  seems  to  me,  however, 
that  if  two  persons  engage  in  partner- 
ship in  an  illegal  concern,  each  gives 
the  other  an  authority  to  transact  all 
that  business  relative  to  the  partnership 
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without  transacting  which  no  profit  can 
ever  arise  from  the  concern,"  and  speak- 
ing of  Faikney  v.  Rtynous,  and  Petrie  v. 
Hannay,  ^'  it  seems  to  me  that  if  the 
principle  of  these  cases  is  to  be  support- 
ed the  Act  of  Parliment  will  be  of  little 
use.  Hbath,  J.,  said:  "I  take  it  to 
be  bj  no  means  settled  that  if  one  part- 
ner in  an  illegal  concern  pay  moneys 
for  the  other  with  his  consent  tt^c  money 
so  paid  can  be  recovered.  ...  If  the 
concern  in  which  the  money  be  advanced 
be  malum  in  se^  it  will  not  be  disputed 
that  it  cannot  be  recovered.  ...  I 
do  not  see  any  sound  distinction  be- 
tween the  case  of  money  paid  in  a  con- 
cern which  is  malum  in  se  and  u&ulum 
prohibilum.  The  latter,  as  well  as  the 
former,  tends  to  encourage  a  breach  of 
the  law.'*  It  is  a  little  difficult  to  dis- 
tinguish this  case  from  some  of  the  fore- 
going, in  which  recoveries  were  allowed, 
and  had  the  cause  of  decision  stopped 
here,  it  would  perhaps  be  questionable 
law,  for  Faikney  v.  Reynous  is  to  be 
considered  as  authority.  In  the  case  of 
Sharp  V.  Taylor,  2  Phillips  801  (1849), 
however,  Lord  Cottenham  recognised 
Tenant  v.  Elliott  and  Farmer  v.  Russell 
as  law,  and  held  that  where  there  has 
been  a  partnership  in  a  business  carried 
on  in  violation  of  a  statute,  the  illegal- 
ity will  not  deprive  the  one  partner  of 
his  right  to  have  an  account  of  the  gains 
of  such  illegal  traffic  from  the  other  ;  in 
the  language  of  the  Lord  Chancellor, 
there  is  a  **  difference  between  enforcing 
illegal  contracts  and  asserting  title  to 
money  which  has  arisen  from  them." 
So  that  on  the  whole,  we  may  regard 
the  distinction  as  firmly  established  in 
England. 

In  this  country,  in  a  very  early  case, 
Conlon  V.  Anthony's  ExWs,  4  Yeatcs  24, 
the  Supreme  Court  of  Pennsylvania 
showed  a  strong  desire  to  take  advan- 
tage of  any  circumstances  to  raise  a 
distinction  between  an  illegal  contract 
itself  and  a  subsequent  one  indirectly 
connected  with  it,  but  the  facts  were  too 


strong  to  permit  the  introduction  of  the 
distinction  into  the  case. 

The  Supreme  Court  of  the  United 
States  has  steadily  maintained  and  acted 
upon  the  distinction  between  the  recov- 
ery of  money  arising  from  an  illegal  con- 
tract and  enforcing  the  contract  itself. 
In  Armstrong  v.  Toler,  11  Wheat.  285 
(1826),  the  facts  were  substantially  as 
follows  :  Goods  were  shipped  to  Arm- 
strong and  others,  and  were  libelled  in 
Maine  as  having  been  illegally  im- 
ported ;  they  were  delivered  to  an  agent 
of  Armstrong  on  a  stipulation  being 
given  to  abide  the  event  of  the  suit,  Tolcr 
becoming  liable  for  the  appraised  value. 
Armstrong,  on  receipt  of  his  goods, 
undertook  to  pay  Toler  his  proportion 
of  any  sum  for  which  Tol6r  might  be- 
come liable.  The  goods  were  con- 
demned. Toler  paid  the  amount  of  the 
stipulation  and  sued  Armstrong  for  his 
proportion  thereof.  A  recovery  was 
allowed.  Here  the  action  of  the  plain- 
tiff seems  to  have  been  entirely  un- 
tainted by  the  illegality  of  the  original 
transaction,  it  having  been  merely  an 
advance,  so  to  speak,  to  enable  the  de- 
fendant the  better  to  avail  himself  of 
his  legal  right,  the  right  to  defend  his 
cause,  or  his  ownership  in  a  court  of 
justice,  by  complying  with  a  rule  of 
law.  The  case,  however,  is  mentioned, 
because  Faikney  v.  Reynous,  was  cited 
therein,  and  because  it  has  been  refer- 
red to  in  a  later  decision  of  the  Supreme 
Court,  which  is  not  quite  so  free  from 
question.  In  AfcBlairv,  Gibbes,  17  How. 
232  (1854),  the  plaintiff  claimed  the 
proceeds  of  a  share  of  a  sum  of  money 
received  by  a  company  from  a  contract 
with  General  Minos,  for  supplies  fur- 
nished in  fitting  out  an  expedition 
against  Spain.  The  defendant  resisted 
on.  the  ground  that  the  share  had  been 
assigned  to  him.  The  assignment  had 
been  held,  by  the  Court  of  Appeals  of 
Maryland,  invalid  as  in  violation  of 
the  Neutrality  Act  of  1794.  The 
Supreme    Court    recognised    as    law 
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^aihuy  r.  Reynous,  and  Petrie  v.  Han- 
nay^  and  cited  with  approbation  Sharp 
▼.  Taylor,  Nelson,  J.,  said,  "The 
transaction  oat  of  which  the  assignment 
arose,  was  not  infected  with  an  j  illegal- 
ity. The  consideration  paid  was  not 
onlj  legal,  bat  meritorioas,  the  re- 
linqatshment  of  a  debt  *  *  *  the 
assignment  was  subseqaent,  collateral  to 
and  wholly  independent  of  the  illegal 
transaction  apon  which  the  prerioas 
contract  was  founded.  It  maj  be  ad- 
mitted  that  even  a  subseqaent  collateral 
contract,  if  made  in  aid  and  furtherance 
of  the  execution  of  one  infected  with 
illegality,  partakes  of  its  illegality,  and 
is  equally  in  violation  of  law,  bat  this 
if  not  this  case/' 

In  Brooks  v.  Martin,  2  Wall.  70 
(1863),  B.,  M.  and  F.  entered  into  a 
copartnership  ;  B.  by  agreement  was  to 
manage  the  business.  B.,  for  the  firm, 
speculated  in  soldiers'  warrants,  con- 
trary to  law.  M.  sued  for  an  account 
of  the  profits  and  the  court  decreed  an 
account.  Miller,  J.,  in  his  opinion, 
relied  on  Sharpe  r.  Taylor  and  McBlair 
T,  Gibbes.  Catron,  J.,  dissented.  The 
case  would  seem  to  go  much  farther 
than  the  preceding  one,  and  to  be 
a  direct  adjudication  upon  the  divis- 
ion of  the  fruits  of  an  illegal  contract ; 
and  in  that  particular,  except  as  to  the 
conclusion  arrived  at,  to  be  scarcely  dis- 
tinguishable from  the  principal  case. 

The  law  in  New  York  would  seem  to 
be  the  same  as  is  held  by  the  United 
States  Supreme  Court.  See  the  opinion 
of  Church,  C.  J.,  in  Woodworth  v. 
Bennett,  43  N.  Y.  273  (1870).  See 
also  Merriti  v.  Millard^  4  Keyes  38. 

Opposed  to  the  above  tendency  to,  if 
possible,  ignore  the  illegal  source  of 
profits,  and  to  distribute  them  irrespect- 
ive of  how  they  were  made,  regarding 
them  simply  as  a  fund  upon  which  cer- 
tain persons  have  a  claim,  stand  the 
courts  of  Virginia  and  New  Jersey. 

In  Watson  v.  Fletcher^  7  Gratt.  1 
(1850),  a  bill  was  filed   for  the  set- 

Vol.  XXVn.— 62 


tlement  of  a  partnership.  The  plead- 
ings did  not  disclose  the  nature  of 
the  partnership  business,  but  in  the 
course  of  taking  testimony,  it  appeared 
that  the  profits  thereof  arose  from 
gambling  or  in  keeping  a  gambling- 
house.  Baldwin,  J.,  said:  **It  is 
clear  that  a  court  of  equity  will  not 
lend  its  aid  for  such  a  purpose,  nor  give 
relief  to  either  partner  against  the  other 
founded  upon  transactions  arising  out 
of  their  immoral  and  unlawful  partner- 
ship, whether  for  profit,  losses,  ex- 
penses, contribution  or  reimbursement. 

*  *  *  *  There  is  in  the  administration 
of  justice  but  one  rational  and  politic 
treatment  of  the  mutual  claims  of  such 
associates,  thus  springing  out  of  their 
spoliations  upon  society,  and  that  is  to 
refuse  them  all  aid  in  the  prosecution 
of  their  respective  demands  against  each 
other.*' 

In  Watson  y.  Murray^  7  C.  E.  Oreen 
257  (1872),  a  partner  in  a  firm  deal- 
ing in  lottery  tickets,  filed  a  bill  against 
his  partner  for  discovery,  the  appoint- 
ment of  a  receiver,  dissolution  and  dis- 
tribution of  assets.  The  defendant  de- 
marred  on  the  ground  of  the  illegality 
of  the  business.  Dodd,  V.  C,  said: 
**  Is  the  suit  one  which  this  court  will 
entertain  ?  It  seems  to  me  plain  that  it 
is  not.  Its  object  is  to  consummate  a 
partnership  contract  entered  into  and 
contracted  exclusively  for  the  prosecu- 
tion of  an  illegal  and  mischievous  busi- 
ness. *  ♦  ♦  ♦   But   it   was   contended 

*  *  *  that  the  court  in  this  case  is  not 
asked  to  do  anything  in  furtherance  of 
lotteries,  or  to  enforce  an  illegal  con- 
tract, but  simply  to  compel  an  account- 
ing and  distribution  of  the  profits.  This 
distinction  has  been  taken  in  authorita- 
tive cases."  His  honor  then  referred 
to  Sharp  V.  Taylor ,  Blair  v.  Gibhs  and 
Brooks  V.  Martin,  and  proceeded  to  dis- 
tinguish them,  hesitating  probably  from 
a  natural  judicial  delicacy  to  express 
his  disapproval  of  them,  although  the 
distinction  between  the  last-named  caso 
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and  the  one  before  him  seems  to  us 
rather  fanciful  than  real.  He  said,  '*In 
these  cases  ♦  ♦  ♦  the  partnership  was 
in  no  instance  formed  ♦  ♦  ♦  for  a  traf- 
fic which  the  law  made  a  crime  and  a 
nuisance,  the  distinction  between  en- 
forcing the  execution  of  an  illegal  act 
and  the  distribution  of  the  realized 
profits  of  the  act.  made  use  of  in  those 
cases  to  do  justice  between  the  parties 
is  obviously  not  to  be  regarded  as  one 
of  universal  or  general  application.  It 
seems  needless  to  say  that  it  cannot  be 
invoked  to  apportion  among  criminals 
the  gains  resulting  from  t-heir  crimes." 
In  Gregory  v.  WiUony  7  Vroom  315 
(1873),  two  real  estate  brokers  had  an 
agreement  that  for  any  customer  fur- 
nished by  the  plaintiff  to  the  defendant, 
for  whom  the  latter  should  procure  a 
loan,  the  commissions  should  be  equally 
divided.  The  defendant  procured  a  loan 
for  such  a  customer,  and  received  from 
him  a  commission,  at  a  rate  above  that 
allowed  by  law.  The  plaintiff  brought 
action  for  one-half  the  said  commission. 
Beablbt,  C.  J.,  after  reviewing  the 
authorities  and  stating  the  distinction 
as  laid  down  in  Farmer  v.  Russell,  and 
cases  of  that  class,  said:  **Now  it  ap- 
pears to  roe  evident  that  this  is  extend- 
ing the  rule  to  the  very  verge  of  im- 
policy. *  *  »  Nor  is  the  suggestion 
made  in  some  of  the  opinions  very  re- 
assuring or  satisfactory,  that  in  these 


cases  the  transaction  alleged  to  be  ille- 
gal is  completed  and  closed,  and  is  not 
in  any  manner  to  be  affected  by  what 
the  court  is  asked  to  do  between  the 
parties,  because  it  is  impossible  to  over- 
look the  circumstance,  that  if  the  law 
lends  its  aid  to  the  transmission  of  the 
gains  of  the  misdeed,  the  doing  of  the 
offence  is  facilitated  for  the  future. 
Until  the  money,  which  is  the  wages 
of  the  ill-doing,  has  come  into  the  hands 
of  the  several  delinquents,  the  illegal 
transaction,  so  far  as  they  are  concern- 
ed, is  not  closed."  While  the  review 
will  show  the  greater  number  of  de- 
cisions in  favor  of  the  distinction  taken, 
it  seems  to  us  that  the  sounder  and  bet- 
ter law  is  to  be  found  in  the  New  Jersey 
case. 

As  to  one  other  argument  in  the 
principal  case,  that  the  plaintiff*  sbouU 
be  allowed  to  recover  by  way  of  in- 
demnity against  his  liability  for  claim, 
which  the  persons  from  whom  his  part- 
ner made  fraudulent  gains  might  bring 
against  him,  the  court  well  remarks: 
<  *  Relief  in  such  a  case  should  not  go 
in  advance  of  harm."  The  law  would 
seem  settled  that  the  right  to  contribu- 
tion does  not  exist  until  actual  pay- 
ment: Cummings  v.  Hackley,  8  Johns. 
202  ;  Afaxtoell  v,  Jamison^  2  B.  &  A. 
51  ;  Tolman  v.  Smythcy  3  W.  N.  C. 
169  ;  Parsons  on  Partnership  287. 

H.  BuDD,  Jr. 


Appellate  Court,  Second  District  of  lUinoia. 

WILLIAM  WILSON  et  al.  v,  PHILIP  CONLIN. 

Where  a  park  association  offered  a  purse  to  be  divided  into  four  parts,  to  be 
given  to  the  winning  horses,  according  to  their  degree  of  speed,  in  a  race  to  be  run 
under  certain  regulations  imposed  by  the  association,  one  of  which  required  all 
persons  desiring  to  enter  horses  to  compete  for  the  prize,  to  pay  an  entrance-fee 
equal  to  ten  per  cent,  on  the  whole  sum  to  be  given  ;  and  defendant  entered  his 
horse  to  participate  in  the  race  for  the  purpose  of  winning  the  purse,  and  executed 
his  promissory  note  to  the  treasurer  of  the  association  for  the  en  trance- fee,  but 
failing  to  win  the  prize,  refused  to  pay  the  note  :  Ileldf  that  this  was  not  a  gaming 
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transaction  wi  hin  the  meaning  of  the  statute  of  1845,  declaring  void  all  promises, 
notes,  bills,  &c.,  made  upon  a  gaming  consideration  ;  that  there  was  nothing 
illegal  in  the  transaction,  and  that  defendant  was  liable  upon  the  note. 

Appeal  from  La  Salle  county. 

The  opinion  of  the  court  was  delivered  by 

Sibley,  J. — The  facts  argued  on  in  this  case  are,  that  the  Earl' 
ville  Park  Association  ofiered  a  purse  of  ?600,  divided  into  four 
parts,  to  be  given  to  the  winning  horses,  according  to  their  degree  of 
speed,  in  a  three-minutes  race,  to  be  run  under  certain  regulations 
imposed  by  the  association. 

One  of  its  rules  required  all  persons  desiring  to  enter  horses  to 
compete  for  the  prize,  to  pay  an  entrance-fee  equal  to  ten  per  cent, 
on  the  whole  sum  to  be  given.  Appellee  was  permitted  by  the 
association  to  enter  his  horse,  "La  Salle,"  to  participate  in  the  race 
for  the  purpose  of  winning  the  purse.  In  consideration  of  that 
permission  he  executed  to  the  treasurer  of  the  association  his 
promissory  note  as  follows  : — 

"  860.00.  La  Salle,  August  18th  1873.  Eight  months  after  date, 
I  promise  to  pay  to  the  order  of  Charles  M.  Smith,  Esq.,  treasurer, 
sixty  dollars,  at  his  office,  value  received,  with  interest  at  ten  per 
cent,  per  annum.  Philip  Conlin." 

This  note  was  endorsed  bona  fide  to  the  appellants,  before  it 
became  due,  for  a  valuable  consideration  paid  by  them.  Conlin 
having  failed  to  win  the  prize,  or  any  portion  of  it,  refused  to  pay 
the  note.  Suit  was  instituted  before  a  justice  of  the  peace  to 
recover  the  amount  of  it,  and  the  cause  taken  to  the  Circuit  Court 
of  La  Salle  county,  where  a  judgment  was  rendered  in  his  favor, 
from  which  the  appellants  appealed  to  this  court.  The  only  ques- 
tion to  be  determined  is,  whether  the  note  was  taken  in  violation 
of  the  statute  of  1845,  then  in  force,  which  reads  that  "all  pro- 
mises, notes,  bills,  bonds,  covenants,  contracts,  agreements,  judg- 
ments, mortgages,  or  other  securities  or  conveyances,  made,  given, 
granted,  drawn,  or  entered  into,  or  executed  by,  any  person  or  per- 
sons, whatsoever,  where  the  whole  or  any  part  of  the  consideration 
thereof  shall  be  for  any  money,  property,  or  other  valuable  thing, 
won  by  any  gaming  or  playing  at  cards,  dice  or  any  other  game  or 
games,  or  by  betting  on  the  side  or  hands  of  any  person  gaming,  or 
for  the  reimbursing,  or  paying  any  money  or  property,  knowingly 
lent  or  advanced  at  the  time  and  place  of  such  play  to  any  person 
so  gaming  or  betting,  or  that  shall  during  such  play,  so  play  or  bet, 
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shall  be  void  and  of  no  effect.*'  If  this  was  a  gaming  transaction 
within  the  meaning  of  the  statute,  then  the  note  was  void,  and  the 
judgment  of  the  Circuit  Court  correct. 

Gaming  is  usually  defined  to  be  an  act  done  by  which  something 
is  hazarded  on  the  event  of  a  contest  or  issue.  The  association  cer- 
tainly did  not  hazard  anything  by  merely  receiving  an  entrance- 
fee.  Nor  could  the  simple  offer  of  a  premium  to  the  swiftest  horse, 
be  converted  into  a  stake  that  in  anywise  depended  upon  the  result 
of  the  race.  If  so,  a  prize  offered  for  the  finest  animal,  the  hand- 
somest baby,  or  the  greatest  production  of  intellectual  effort,  would 
render  the  offer  liable  to  the  penalties  of  the  statute. 

Such  a  construction  must  tend  to  discourage  all  rivalry  in  art,  in 
science,  in  the  products  of  the  soil,  and  the  improvement  in  the 
various  breeds  known  to  the  animal  kingdom.  This  construction 
could  not  have  been  intended  by  the  legislature. 

To  require  a  fee  in  advance  for  the  privilege  of  being  admitted  to 
contest  for  the  prize,  is  no  more  a  gambling  process  than  the  offer 
of  a  prize  to  the  winning  party.  There  is  nothing  staked  upon  the 
result  of  a  future  contingency.  The  amount  to  be  paid  is  fixed, 
and  not  in  any  event  to  be  returned,  increased  or  diminished.  The 
law  does  not  prohibit  the  trial  of  speed  any  more  than  the  trial  of 
strength  in  an  animal.  Moreover,  the  person  who  might  pay  the 
entrance-fee,  was  under  no  obligation  to  engage  in  the  race.  How 
could  the  association  know  his  object  in  procuring  a  right  of  entry, 
whether  it  was  merely  for  the  purpose  of  exhibiting  the  animal  on 
the  ground,  or  put  him  to  a  trial  of  speed?  It  simply  demanded  a 
fee  before  the  horse  could  enter,  and  left  the  owner  to  determine 
what  course  he  would  afterward  pursue.  Or  even  whether  he  would 
avail  at  all  of  the  privilege  purchased,  was  a  matter  in  which  the 
association  had  no  concern.  On  the  payment  of  the  entrance-fee, 
or  the  execution  of  a  note  taken  in  lieu  of  the  money,  the  whole 
business  was  completed,  and  nothing  left  depending  upon  the  hap- 
pening of  an  event,  or  the  trial  of  an  issue.  The  prize-money  was 
to  be  paid  to  the  successful  party,  but  the  amount  was  certain,  and 
did  not  depend  at  all  on  the  number  of  entrances.  Therefore  the 
entrance-fee  had  no  direct  connection  with  the  payment  of  the  prize- 
money.  It  was  decided  in  Applegarth  v.  Colley^  10  Mees.  & 
Wels.  723,  that  a  sum  of  money  advanced  by  a  third  person  as  a 
premium  to  encourage  horse-racing  was  not  a  wager,  and  the 
deposit  could  be  recovered  in  a  suit  by  the  successful  party.     The 
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association  in  this  case  was  not,  in  the  strict  sense  of  the  word,  a 
party  engaged  in  the  racing.  It  had  no  horse  entered  for  the  pur- 
pose, and  none  was  run,  or  proposed  to  be  run,  on  its  account. 
Therefore,  being  entirely  indifferent  as  to  the  result,  it  occupied  the 
position  of  a  third  party  to  those  engaged  in  running  their  horses. 
It  is  said  in  Smith  v.  Alvordy  a  case  decided  by  the  Marion  Superior 
Court,  Ind.,  furnished  by  counsel  of  appellants,  which  decision  has 
since  been  affirmed  by  the  Supreme  Court  of  that  state,  not  yet 
reported,*  that  "  the  distinction  between  the  offering  a  premium  by 
a  third  person  to  the  successful  one  of  several  contestants,  and  a  bet 
between  such  contestants  is  obvious.  In  the  former  case,  the  per- 
son who  offers  the  premium  stakes  nothing.  In  other  words,  his 
liability  to  pay  does  not  depend  upon  any  contingency.  He  binds 
himself  absolutely  to  pay  to  one  or  the  other  of  the  contestants 
a  certain  amount,  no  matter  how  the  contest  may  be  decided. 
Although  it  may  be  uncertain  to  whom  he  will  have  it  to  pay ;  it 
is  certain  he  will  have  it  to  pay  to  one  or  the  other.  There  is 
nothing  illegal  in  this,  so  long  as  the  contest  for  which  the  premium 
is  offered  is  not  in  itself  unlawful.''  The  case  instanced  by  the 
counsel  for  appellee  of  the  game  of  keno,  where  a  number  of  per- 
sons each  pay  into  the  banker  a  given  sum  of  money,  the  amount  to 
be  won  back  by  any  of  them  being  dependent  upon  the  vagaries  of 
the  machinery  operated  by  the  banker,  presents,  it  is  believed 
(although  we  are  una<Mjuainted  with  the  game),  quite  a  different  case 
from  the  one  before  us.  So,  in  respect  to  that  of  a  given  number 
of  persons  desiring  to  organize  a  horse-race,  each  one  to  stake  a 
certain  amount,  and  if  one  of  them  were  to  execute  a  note  to  the 
stakeholder  for  his  stake,  could  the  stakeholder  recover  in  an  action 
upon  the  note  ?  It  may  be  answered  that  if  the  stake  was  so  placed 
for  the  purpose  of  being  transferred  upon  the  happening  of  a  future 
contingency,  the  arrangement  would  contain  one  of  the  main 
ingredients  of  gaming.  Indeed,  the  very  idea  of  stakeholder 
implies  one  who  holds  a  deposit,  to  be  disposed  of  according  to  the 
result  of  a  future  occurrence,  which  doubtless  comes  within  the 
provision  of  the  statute.  The  case  of  Mosher  v.  Griff  en  et  a?.,  51 
HI.  184,  the  only  one  referred  to  by  appellee  as  opposed  to  the  view 
here  expressed,  arose  on  a  claim  made  by  the  plaintiff  for  services 
rendered  in  fitting  a  mare  for  a  race  on  which  money  had  been  bet^ 
and  also  board  and  shoeing  of  the  animal.  The  court  said  that 
the  training  of  the  mare  "we  suppose  was  for  the   purpose  of 

I  This  esse  wiU  be  foand  in  7  Reporter  396. 
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gaming,"  and  yet  reversed  the  cause,  for  the  reason  that  the  court 
below  refused  to  allow  the  plaintiff  his  claim  for  board  and  shoe- 
ing; a  distinction  not  less  refined  than  that  we  have  attempted  to 
draw  between  the  Earlville  Park  Association  in  receiving  an 
entrance-fee,  and  offering  a  reward  to  the  successful  horse,  and  a 
person  betting  on  the  result  of  the  race  to  be  run. 

For  the  reasons  indicated,  the  judgment  of  the  Circuit  Court  is 
reversed  and  the  cause  remanded.  Judgment  affirmed. 


At  the  common  law  contracts  by  way 
of  gaming  or  wagering  were  not,  as 
sach,  unlawful ;  and  an  act  of  gaming 
not  prohibited  by  statute  is  not  in  gen- 
eral indictable :  Smith  on  Contracts 
*245  ;  Bish.  on  Stat.  Crimes,  §  846  ;  1 
Bish.  Crim.  Law,  6th  ed.,  J  504,  1135  ; 
Bell  V.  Noncich,  3  Dy.  254  h. ;  Case  of 
Monopolies,  11  Co.  84,  87  b.  ;  West  v. 
Commonwealth,  3  J.  J.  Marsh.  641  ;  Peo- 
ple V.  Sergeant^  8  Cow.  139  ;  State  T. 
Cotton,  6  Tex.  425  ;  United  States  v. 
Miiburn,  4  Cr.  C.  C.  719 ;  Reg,  v.  Ash- 
ton,  1  E.  &  B.  286. 

Some  of  the  state  courts,  in  their  de- 
cisions upon  the  subject  of  wagers,  go 
so  far  as  to  hold  that  wagers  upon  the 
result  of  a  horse-race  are  legal,  and  may 
be  collected  by  action  at  law  :  Grayson  v. 
Wluxtley,  15  La.  Ann.  525  ;  Dunmanv, 
Strother,  I  Tex.  89  ;  McElroy  v.  Car- 
michael,  6  Id.  454  ;  Kirkland  v.  Randon, 
8  Id.  10 ;  Barret  v.  Hampton,  2  Brer. 
226.  See  also,  Ross  v.  Green,  4  Harr. 
308 ;    Wheeler  v.  Friend,  22  Tex.  683. 

The  contrary  Tiew  has,  however,  been 
taken  in  other  states,  and  in  many  of 
the  states  statutes  have  been  enacted  for 
the  purpose  of  controlling  or  prohibit- 
ing both  racing  and  wagers.  See  Wil- 
kinson V.  Tousley,  16  Minn.  299  ;  Uasket 
T.  Wootan,  1  Noit  &  McC.  180  ;  Gibbons 
V.  Gouoerneur,  1  Den.  170 ;  Van  Val- 
kenburg,  v.  Torrey,  7  Cowen  252  ;  Lewis 
V.  Littlejield,  15  Mc.  233  ;  Ellis  v.  Beale, 
18  Id.  337  ;  Watson  v.  State,  3  Ind. 
123  ;  Myers  v.  Slate,  3  Sneed  98  ;  Huff 
V.  State,  2  Swan  279  ;  State  v.  Posey, 
I  Humph.  384;  State  v.  Blackburn,  2 


Cold.  235;  McLain  v.  Huffman,  .30 
Ark.  428 ;  McKean  v.  Caherty,  1  Hall 
300  ;  Bledsoe  v.  Thompson,  6  Rich.  Law 
44. 

Gaming  is,  in  many  of  the  states, 
prohibited  by  statutes  more  or  less  strin- 
gent in  their  character,  and  the  question 
arises  whether  a  horse-race  is  a  game 
within  the  meaning  of  these  statutes ; 
and  upon  this  question  the  cases  will  not 
be  found  to  be  entirely  harmonious. 

In  the  State  v.  Smith,  Meigs  99,  the 
Supreme  Court  of  Tennessee  defined 
gaming  to  be  *'  any  contest  or  cause  of 
action,  commenced  or  prosecuted  in  con- 
sequence of  a  bet  or  wager,  or  with  a 
view  to  determine  the  bet  or  wager, 
upon  the  event  of  such  contest  or  ac- 
tion.*' See  also,  Harrison  v.  The  State, 
4  Cold.  195,  where  running  a  horse-race 
on  a  public  road,  when  there  was  no  bet 
or  wager,  although  made  substantive 
offence  by  statute,  was  not  considered 
gaming.  See  also,  Bish.  on  Slat. 
Crimes,  J  857  ;  Tatman  y.  trader,  23 
III.  493,  as  to  the  meaning  of  the  word, 
**  gaming." 

Where  *' games  of  chance,"  *' gamb- 
ling devices,"  "games  of  hazard  or 
skill,*'  &c.,  are  prohibited  by  statute, 
horse-racing,  if  not  specified  in  the 
statute,  has  been  held  not  to  be  prohib- 
ited by  the  use  of  such  terms  ;  Harless 
v.  United  States,  1  Morris  169  ;  State  v. 
Hayden,  31  Mo.  35  ;  State  v.  Rorie,  23 
Ark.  726  ;  Commonwealth  v.  Shelton,  8 
Gratt.  592.  See  also  Bish.  Stat.  Crimes, 
J{  862,  872,  873. 

In  Harless  v.    United  Statts,  supra^ 
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which  WA8  an  indictment  for  betting  on 
the  result  of  a  horse-race,  it  was  held 
that  horse-racing  was  not  a  game  of 
chance. 

In  State  t.  Harden ,  supra,  which  was 
an  indictment  for  betting  "  upon  a  cer- 
tain gambling  device  commonly  called 
a  horse-race,"  it  was  held  that  a  horse- 
race was  not  a  gambling  device,  within 
the  meaning  of  the  statute,  and  that 
Shropshire  v.  Glascock,  4  Mo.  536,  below 
referred  to,  was  not  applicable.  See 
also  McElroy  v.  Carmichael,  supra,  to 
the  same  effect. 

In  State  v.  Rorie,  supra,  Rorie  and 
others  were  indicted  for  betting  at  a 
**  certain  game  of  hazard  commonly 
called  a  horse-race,"  and  the  court 
were  of  the  opinion  that  horse-racing 
was  neither  a  *  *  game  of  hazard  or  skill,  *  * 
within  the  meaning  of  the  statute  pro- 
hibiting such  games  **  played,"  Ac., 
however  vicious  betting  at  such  sports 
might  be. 

In  SheUon^s  Case,  supra,  the  defend- 
ant was  indicted  for  betting  on  a  horse- 
race, under  a  statute  providing  that 
**  any  free  person  who  at  any  ordinary, 
race-field  or  public  place,  shall  play  at 
any  game  whatever,  except  bowls,  chess, 
backgammon,  draughts,  or  any  licensed 
game,  or  bet  on  the  hands  or  sides  of 
others  who  do  play,  shall  be  punished," 
&c. ;  and  it  was  held  that  a  horse-race 
was  not  playing  at  a  game,  so  that  bet- 
ting upon  the  race  was  a  betting  on  the 
hands  or  sides  of  others  who  do  play. 

Most  of  the  decisions  above  cited  seem 
to  have  been  influenced  by  the  peculiar 
expressions  contained  in  the  statutes 
which  they  construe,  and  seem  to  be  op- 
posed by  other  equally  well-considered 
cases. 

Horse-racing  and  foot-racing  were 
held  to  be  embraced  within  the  statute 
of  9  Anne,  c.  14,  "for  the  better  pre- 
venting excessive  and  deceitful  gam- 
ing." 

In  Blaxton  v.  Pye,  2  Wils.  309,  which 
was  an  action   upon  a  wager  upon  a 


horse-race,  the  court  said  ''they  ought 
to  extend  the  statute  of  9  Anne  to  pre- 
vent excessive  betting  upon  all  sports  as 
well  as  games ;  and  that  although  horse- 
racing  is  not  mentioned  in  that  statute, 
yet  it  b  within  the  general  words  other 
game  or  games,  as  in  the  case  of  Good- 
burn  V.  Marley,  2  Stra.  1159."  But 
as  observed  by  English,  C.  J.,  in 
State  v.  Rorie,  supra,  it  seems  that  the 
statute  of  9  Anne  was  construed  in 
connection  with  the  preceding  statute 
of  16  Car.  2,  c.  7,  in  which  horse- 
racing,  foot-racing,  &c.,  were  expressly 
mentioned  (see,  also,  Lynall  v.  Long- 
botham,  2  Wils.  36,  followed  by  Brown 
V.  Berkeley,  Cowp.  281)  ;  so  that  the 
authority  of  these  cases  may  not  per- 
haps be  considered  conclusive  upon  the 
question.  With  reference  to  this  point, 
however,  Caton,  C.  J.,  in  Tatman  v. 
Strader,  23  Ills.  493,  says  that  *'  a  care- 
ful consideration  of  those  decisions  will 
show  that  this  [the  point  that  the  two 
statutes  were  construed  together]  is 
thrown  in  rather  as  a  make-weight  in 
the  argument  than  as  the  basis  of  the 
decisions,  and  those  cases  were  so  de- 
cided because  the  9  Anno  makes  all  bets 
upon  games  void  ;"  and  he  cites  Clayton 
V.  Jennings,  2  W.  Black.  706,  as  over- 
throwing the  argument.  Certain  it  is, 
that  with  the  exception  of  the  case  of 
State  V.  Rorie,  supra,  the  English  cases 
above  cited  seem  in  all  the  American 
cases  considering  this  question  to  be  re- 
garded as  authority  for  the  proposition 
that  horse-races  are  games  irrespective 
of  the  statute  of  16  Car.  2,  c.  7. 

In  Shropshire  v.  Glascock,  4  Mo.  536 
it  was  held,  citing  LytideU  v.  Longbothom, 
and  Goodburn  v.  Marley,  supra,  that 
horse-racing  was  a  game  within  the. 
meaning  of  Kev.  Laws  of  1825,  409, 
(which  is  copied  after  the  stat.  of  9 
Anne),  enacting  'Ubat  all  promises, 
notes,  bills,  bonds,  &c.,  made  or  en- 
tered into  by  any  person,  where  the 
whole  or  any  part  of  the  consideration 
thereof,  shall  be  money,  &c.«  won  by 
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gaming,  or  playing  at  cards,  dice,  or 
any  game  or  games,  shall  be  void  and 
of  no  effect."  The  action  in  this  case 
was  apon  a  bond  given  to  secure  a  for- 
feiture in  case  either  party  should  refuse 
to  run  the  race.  Shropthire  v.  Glas- 
cock,  was  followed  by  Boynton  v.  Curie, 
4  Mo.  599,  which  involved  precisely  the 
same  point,  the  note  sued  on  being 
given  as  a  forfeiture. 

In  Ellis  V.  BeaUy  18  Me.  337,  which 
was  an  action  to  recover  back  money 
lost  at  gaming,  being  a  wager  of  $50 
on  the  result  of  a  trial  of  speed  of  plain- 
tiff's and  defendant's  horses,  it  was  held 
that  horse-racing  or  horse-trotting  was 
a  game  within  the  statute  of  1821,  c.  18, 
**  to  prevent  gaming  for  money, or  other 
property,"  and  that  money  lost  by  bet- 
ting upon  the  speed  of  horses  in  a  trot- 
ting-match  might  be  recovered  back. 
Cards  and  dice  were  expressly  named  in 
this  statute,  but  not  horse  or  foot-races. 
The  words  "  any  other  game*'  were, 
however,  considered  sufficiently  broad 
to  embrace  horse-racing,  which  the  court 
considered  within  all  the  mischiefs  which 
render  gaming  unlawful.  To  the  same 
effect,  see  Tatimn  v,  StradeVy  23  111. 
493,  a  decision  upon  the  Illinois  sta- 
tute, which  is  a  substantial  copy  of  9 
Anne,  c,  14,  s.  I.  See  also,  Moshier  v. 
Griffin,  51  III.  184. 

In  Cheesum  v.  State,  8  Blackf.  332,  a 
horse-race  was  held  to  be  a  game  within 
sect.  42,  p.  993,  R.  S.  1843,  which  pro- 
vides that  '*  any  person  legally  called  to 
give  evidence  against  another  for  gam- 
ing shall  bo  deemed  a  competent  wit- 
ness to  prove  such  gaming,  although 
such  person  may  have  been  concerned 
as  a  party ;  and  may  be  compelled  to 
testify  as  in  the  case  of  other  wit- 
nesses.*' 

In  Wade  v.  Deming,  9  Ind.  35,  which 
was  an  action  to  recovier  money  bet  and 
lost  on  a  horse-race,  it  was  held  that 
betting  on  a  horse-race  was  betting  on  a 
game  within  the  meaning  of  sect.  2,  R. 
S.,  p.  305,  which  enacted   that  money 


lost  by  betting  on  any  game,  &c.,  maj-, 
within  six  months  next  following,  be 
recovered  by  suit,  &c.  Stuart,  J.,  in 
this  case,  said:  **The  principal  point 
in  this  case  turns  on  the  word  *  game' 
as  used  in  the  statute.  It  is  insisted 
that  a  horse-race  is  not  a  game  within 
the  meaning  of  that  act :  1  R.  S.,  svpnu 
The  idea  of  a  *game  of  horse-race'  is 
ridiculed,  without  a  just  appreciation, 
perhaps,  of  the  purpose  of  all  such  en- 
actments. It  seems  obvious  that  the 
same  vicious  principle  runs  through  all 
bets,  whether  they  be  upon  a  horse-race, 
or  upon  cards,  or  any  other  undeter- 
mined event.  It  is  not  the  race  or  the 
play  that  the  legislature  is  aiming  at, 
but  the  betting  for  money  or  other  val- 
uables. In  3  Stark.  I,  Abbott,  C.  J., 
says,  games,  whether  of  skill  or  of 
chance,  are  within  the  English  statutes, 
and  that  it  is  the  playing  for  money 
which  makes  them  unlawful.  If  feats  of 
skill  are  games  within  the  statute,  feau 
of  str.ngth  or  of  speed  must  be  equally 
games  within  the  same  statute.  Aside 
from  the  awkward  phraseology,  and  re- 
garded on  principle  only,  it  is  not  easy 
to  distinguish  a  game  of  horse-race  from 
a  game  of  cards,  or  a  bet  on  the  one 
from  a  bet  on  the  other.  Both  are 
clearly  within  the  same  mischief.*/ 

Notwithstanding  nearly  all  the  above 
cases  cite  as  authority,  or  follow  cases 
which  do  cite  as  authority,  for  the  rule 
therein  adopted,  some  one  or  more  of 
the  above-cited  English  cases,  it  is 
believed  that  by  the  weight  of  American 
authority,  where  ** gaming"  simply  is 
prohibited  by  the  statute,  and  where  the 
decision  is  not  influenced  by  peculiar 
expressions  used  in  the  statute  indi- 
cating a  contrary  intent,  a  horse-race 
is  a  game,  within  the  meaning  of  the 
statutes  upon  this  subject. 

A  bet  or  wager,  however,  as  already 
stated,  seems  to  constitute  an  essential 
element  of  gaming,  and  a  distinction 
may  properly  be  taken  between  a  wager 
upon  the  result  of  a  horse-race,  and  a 
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preminm  offered  by  an  association  or 
indiTidual,  as  in  the  principal  case,  for 
the  purpose  of  increasing  the  speed  of 
horses,  which  is  a  lawfal  object.  The 
purpose  of  the  association  being  law- 
ful, ,  the  fact  that  third  parties  bet 
upon  the  result  of  the  race  can  not,  as 
it  seems,  change  the  result,  when  the 
association  offering  the  prize  is  not  privj 
to  such  betting.  See  Cain  r.  McHarry^ 
S  Bush  263,  where  Robertson,  J., 
says  that  although  a  race-course  is  char- 
tered for  the  expressed  purpose  of  racing, 
yet,  while  it  thus  encourages  racing,  it 
does  not  legalize  betting,  which  is  not 
necessary  for  the  effectuation  of  its  pur- 
pose and  is  forbidden  by  the  general 
law. 

The  case  of  Alvord  r.  Smithy  refer- 
red to  by  the  court  in  the  principal  case, 
and  which  will  be  found  in  7  Reporter 
396,  was  an  action  by  the  appellee 
against  the  appellants  to  recorer  a  pre- 
mium offered  by  them  as  the  Indianap- 
olis Trotting  Association,  to  the  owner 
of  the  horse  that  should  make  the 
second  best  time  in  a  trotting-match  on 
the  appellant's  track.  Biddle,  J., 
delivering  the  opinion  of*the  court  said  : 
'•  Nor  do  the  facts  alleged  show  a  wager 
or  bet.  There  is  a  clear  distinction  be- 
tween a  wager  or  a  bet,  and  a  premium 
or  reward.  In  a  wager  or  a  bet  there 
must  be  two  parties,  and  it  is  known 
before  the  chance  or  uncertain  event 
upon  which  it  is  laid,  is  accomplished, 
who  the  parties  are  which  must  either 


lose  or  win.  In  a  preminm  or  reward, 
there  is  but  one  party  until  the  net  or 
thing  or  purpose  for  which  it  is  offered 
has  been  accomplished.  A  premium  is 
a  reward  or  recompense  for  some  act 
done ;  a  wager  is  a  stake  upon  an 
uncertain  event ;  in  a  premium  it  is 
known  who  is  to  give  before  the  event  ; 
in  a  wager  it  is  not  known  till  after 
the  event.  The  two  need  not  be  con- 
founded. Nor  can  we  see  anything 
unlawful  or  against  public  policy  is  such 
a  case.  Under  our  statutes  (1  R.  S. 
1876,  48)  encouraging  agriculture  and 
authorizing  public  fairs,  premiums  are 
offered  for  the  best  draught-horse,  trot- 
ting-horse,  &c.  These  premiums  cer- 
tainly ai;e  not  wagers.  As  well  might 
an  insurance  policy  be  called  a  wager, 
because  it  is  to  be  paid  on  an  uncemain 
event,  as  to  call  a  premium  a  wager, 
because  we  do  not  know  who  will  be 
entitled  to  it,  until  the  event  happens. 
We  can  see  no  difference  in  principle 
between  a  premium  offered  by  an  au- 
thorized corporation  and  one  offered  by 
a  partnership.  Neither  are  wagers,  nor 
are  they  unlawful." 

The  case  of  Alvord  v.  Smith,  and  the 
principal  case,  are  the  only  two  cases 
that  have  come  to  the  writer's  notice 
upon  the  questions  directly  involved  in 
those  cases,  and  being  clearly  correct  in 
principle  will,  it  is  believed,  settle  the 
law  upon  the  point  involved. 

Marshall  D.  Ewbll. 

Ohicaco,  July  2tftb  1879. 


United  States  Circuit  Court,  Eastern  District  of  Missouri. 
WILLIAM  R.  QAUSE  v.  CITY  OF  CLARKSVILLE. 

Whether  a  municipal  corporation  possesses  the  power  to  borrow  money  and  to 
issue  negotiable  securities  therefor,  depends  upon  the  construction  of  its  charter 
and  the  legislation  of  the  state  applicable  to  it. 

It  has  no  incidental  or  inherent  authority  nnder  the  usual  grants  of  municipal 
powers  as  a  means  of  discharging  its  ordinary  municipal  functions.  Such  author- 
ity may  be  inferred  from  special  and  extraordinary  powers,  which  require  the 
expenditure  of  unusual  sums  of  money,  when  it  is  usual  to  execute  such  powers 
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by  means  of  borrowing,  and  when  upon  the  whole  legislation  applicable  to  the 
municipality  such  appears  to  have  been  the  legislative  intent. 

These  principles  applied,  and  coupon  bonds  to  borrow  money  to  erect  and  repair 
wharves  and  to  open  streets,  issued  under  the  general  grants  of  municipal  power 
in  the  charter,  were  held  not  to  be  binding  upon  the  city,  while  other  bonds,  issued 
under  a  special  act  of  the  legislature,  in  payment  of  stock  in  companies  organized 
to  construct  macadamized  roads  from  the  city,  were  held  to  be  valid. 

Where  bonds  of  a  city  are  issued  without  authority  for  money  borrowed  and 
actually  received  by  the  city,  the  remedy  against  the  city  is  not  by  an  action  on  the 
bonds,  but  to  recover  the  money. 

This  was  an  action  by  the  holder  of  certain  bonds  issued  by  the 
defendant  city.     The  defendant  demurred  to  the  petition. 

Dryden  ^  Dryden  and  Enoch  Pepper^  for  plaintiff. 

Wagner  J  Dyer  ^  Miimons,  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

Dillon,  Circuit  Judge. — Three  classes  of  bonds  are  in  ques- 
tion, headed  and  styled  respectively,  ''Wharf  Improvement  Bonds," 
"Street  Improvement  Bonds*'  and  "Road  Improvement  Bonds." 
The  two  first  stand  on  the  same,  the  last  on  a  different  ground.  The 
former  will  be  first  considered.  The  bonds  purport  to  be  uncon- 
ditional obligations  of  the  city,  and  are  negotiable  in  form.  They 
do  not  recite  the  purpose  for  which  they  were  issued:  this  purpose 
only  appears,  if  at  all,  from  the  heading. 

The  charter  of  the  city  (sect.  13)  gives  the  city  council  power 
"to  erect,  repair  and  regulate  wharves"  and  "to  open,  clear,  regu- 
late, graduate  or  improve  the  streets  of  the  city."  Section  1  cre- 
ates the  city  a  corporation,  and  provides  that  it  shall  have  power  to 
contract,  and  to  sue  and  be  sued,  &c.,  and  "may  grant,  lease,  pur- 
chase, receive  and  hold  property,  real,  personal  and  mixed,  and 
may  do  all  other  acts  as  natural  persons;  and  may  have  a  common 
seal  and  alter  and  break  the  same  at  pleasure." 

Sect.  12  gives  to  the  council  general  power  to  levy  taxes  on  pro- 
perty in  the  city,  but  limits  such  taxes  to  a  rate  of  one-fourth  of 
one  per  cent. 

As  to  the  "  wharf  improvement  oonds,"  the  petition  alleges  that 
they  were  made  "  for  money  borrowed  by  defendant  for  the  purpose 
of  erecting  and  repairing  wharves  in  the  corporate  limits  of  its  city, 
and  for  otherwise  improving  said  city."  These  bonds  are  respect- 
ively for  $2000  and  $1000— together  §3000. 
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As  to  the  "street  improvement  bonds,"  it  is  alleged  m  the  peti- 
tion that  they  were  executed  "  for  money  borrowed  by  defendant 
for  the  purpose  of  opening,  clearing,  graduating,  paving  and 
improving  divers  streets  and  alleys  in  said  city,  and  of  other- 
wise improving  said  city."  These  bonds  are  respectively  for 
«1000,  §1000,  81500,  ^00,  ^00,  ?200,  JIOOO  and  $500 :  total, 
?6000. 

The  demurrer  to  the  petition  upon  the  foregoing  classes  of  bonds 
is  upon  the  ground  that  the  defendant  had  no  power  to  borrow 
money  for  the  purposes  alleged,  or  to  execute  the  bonds.  The 
questions  to  be  decided  are,  therefore,  two :  1.  Had  the  city  power 
to  borrow  money  for  the  purposes  alleged  ?  2.  If  so,  whether  it 
had  the  power  to  execute  negotiable  bonds  therefor  ? 

The  charter  contains  no  express  power  to  do  either,  unless  it  is 
conferred  by  the  clause  in  section  one  above  quoted,  that  the  city 
**  may  do  all  other  acts  as  natural  persons."  This  general  language 
must  necessarily  be  restrained  to  such  other  acts  as  are  authorized 
by  its  charter,  or  the  statutes  of  the  state  applicable  to  the  city,  if 
any,  and  cannot  be  construed  to  remove  all  the  limitations  insepa- 
rable from  corporate  existence,  and  to  confer  upon  the  city  author- 
ity to  engage  in  business  of  a  private  nature,  or  to  make  its  powers 
commensurate  with  those  of  natural  persons.  It  is  not,  therefore, 
an  express  power  to  borrow  money,  or  to  issue  commercial  paper. 
No  such  powers  are  in  terms  conferred.  If  they  exist,  they  exist 
as  incidental  to  the  express  powers  to  erect  and  repair  wharves,  and 
to  open  and  improve  streets,  and  not  otherwise. 

As  the  power  to  borrow  money  and  the  power  to  issue  negotiable 
paper  are,  though  closely  related,  not  identical,  they  will  be  to 
some  extent  separately  considered.  And  first,  as  to  the  powef  to 
borrow  money.  As  the  case  stands,  it  is  to  be  taken  that  the 
money  evidenced  by  the  bonds  now  under  consideration,  was  bor- 
rowed in  advance  of  any  debt  incurred  in  respect  of  the  wharves  or 
streets,  and  as  a  means  of  raising  by  their  sale  in  the  market  a  fund 
to  pay  fur  contemplated  improvements  of  that  character.  The  gen- 
eral question  as  to  the  implied  power  of  municipal  corporations  to 
borrow  money  and  to  execute  negotiable  securities  therefor,  has 
been  recently  much  examined.  The  American  cases  on  the  subject 
are  conflicting,  and  it  is  impossible  to  harmonize  them.  A  careful 
examination  of  them,  however,  has  left  us  with  the  conviction  that 
the  questions  here  involved  are  not  only  open  to  discussion,  but 
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remain  yet  to  be  judicially  settled.  The  unsettled  state  of  the  law, 
concurring  with  the  great  importance  of  the  question,  has  induced 
us  to  examine  it  with  care,  and  must  be  our  justification  for  dis- 
cussing the  subject  with  more  than  ordinary  fulness. 

The  following  cases  favor  the  existence  of  the  incidental  powers 
here  in  question:  Bank  v.  ChilUcothe,  7  Ohio,  part  2,  p.  21  (1836); 
Milh  V.  GleasoTij  11  Wis.  470  (1860);  Williaimport  v.  Common- 
wealthy  84  Penn.  St.  487 — three  judges  dissenting;  Clarke  v.  School 
District^  3  R.  I.  169;  Sheffield  Township  v.  Andress,  56  Ind.  157. 
And  see  cases  collected  in  notes  to  sects.  82,  407,  Dillon  on  Munie. 
Corp. 

The  following  cases  are  opposed  to  the  existence  of  such  powers : 
Hackett9town  v.  Swackhamer^  37  N.  J.  Law  191 ;  Knapp  v. 
Hoboken^  Id.  394;  Beaman  v.  Leake  Co.  (power  of  counties), 
43  Miss.  237 ;  Police  Jury  v.  Britton  (power  of  counties),  15  Wall. 
566,  572;  opinion  of  Bradley,  J.,  in  Nashville  v.  Ray^  19  Id. 
468. 

It  is  not  proposed  to  examine  and  review  these  cases  separately. 
In  the  existing  uncertainty  of  the  law  on  this  subject,  it  is  better, 
perhaps,  to  discuss  the  questions  upon  principle,  rather  than  to  risk 
our  judgment  respecting  them  upon  one  class  of  the  conflicting 
decisions. 

Corporations  in  this  country  can  exist  only  by  virtue  of  legisla- 
tive enactment,  and  it  necessarily  follows  that  whether. they  possess 
the  power  to  borrow  money  or  to  make  negotiable  paper,  depends 
upon  a  true  construction  of  their  charters  and  the  legislation  appli- 
cable to  them.  This  is  true  of  all  corporations,  private  as  well  as 
municipal. 

An  examination  of  the  judicial  judgments  in  England  and  in 
this  country  shows  considerable  diversity  of  opinion  between  the 
English  and  American  courts,  as  to  the  extent  of  the  implied  powers 
of  corporations.  The  English  courts  have  at  all  times  wisely  set 
a  strong  face  against  an  elastic  construction  of  corporate  charters ; 
the  American  courts  have  too  often  favored  the  existence  of  con- 
structive powers. 

In  England,  if  a  private  corporation  wishes  power  to  borrow 
money,  the  power  and  the  purposes  for  which,  and  the  conditions  on 
which  it  may  be  exercised,  are  expressed  in  the  charter  or  constitu- 
ent acts,  or  in  the  memorandum  and  articles  of  association ;  and 
the  power  is  not  held  to  exist  unless  the  charter  or  articles  of 
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association  confer  it,  or  unless  the  nature  of  the  business  for  which 
the  corporation  is  chartered  or  organized  raises  a  necessary  or 
reasonable  implication  of  its  existence. 

But  in  this  country  it  must  be  admitted  that  the  courts  have 
held,  quite  without  exception,  that  all  corporations  for  pecuniary 
profit,  unless  specially  restrained,  may  not  only  borrow  money,  but 
issue  negotiable  paper  for  any  corporate  debt.  Dillon's  Munic. 
Corp.,  sects,  82,  407.  and  cases  cited  in  notes;  Lucas  v.  Pitney ^ 
3  Dutch.  (N.  J.)  221 ;  HacketUtown  v.  Swackhamer^  87  N.  J.  Law 
191 ;  per  Beaslby,  C.  J. 

The  originals  of  our  municipal  institutions  are  derived  from 
England,  and  it  is  the  unquestionable  law  of  that  country  that 
municipal  corporations  have  no  power  to  borrow  money  unless  con- 
ferred by  statute.  Regina  v.  Litchfield^  4  Ad.  &  Ellis  (N.  S.)  891, 
906.  In  the  case  just  cited,  it  was  held  that  there  could  be  no 
recovery  upon  the  note  of  the  corporation  given  for  money  bor- 
rowed and  used  to  pay  the  debts  of  the  corporation.  Patteson,  J., 
without  saying  that  the  lender  was  obsolutely  remediless  in  any 
form  of  action  or  suit,  did  say  that  he  had  no  remedy  upon  the 
note,  because  this  is  "not  a  trading  corporation.**  In  this  country 
municipal  corporations  are,  by  statute,  invested  with  certain  defined 
powers,  and  they  are  almost  wholly  dependent  upon  revenues 
derived  from  the  authority  given  to  levy  taxes  for  the  means  of 
executing  their  municipal  functions. 

In  the  case  before  us,  the  defendant  city  had,  inter  alia^  the 
usual  power  to  erect  and  repair  wharves  and  to  improve  streets, 
and  to  make  contracts  and  to  incur  debts  therefor.  It  had  the 
power  to  levy  taxes  to  raise  the  means  to  pay  debts  thus  created. 
The  amount  of  taxes  authorized  to  be  laid  in  any  one  year  was 
limited.  It  is  entirely  practicable  for  the  city  to  execute  its  ordi- 
nary municipal  powers  and  discharge  its  ordinary  municipal  duties 
without  resorting  to  borrowing  money.  If  in  erecting  wharves  or 
improving  streets  it  incurs  a  general  debt,  it  seems  to  us  plainly  to 
have  been  the  intention  of  the  legislature,  as  shown  by  the  charter, 
that  it  should  be  paid  out  of  its  ordinary  revenue.  It  is  not  neces- 
sary to  resort  to  the  perilous  expedient  of  borrowing  money  in 
advance,  which  may  be  lost,  embezzled  or  misappropriated :  much 
less  to  borrow  it  on  a  long  credit,  which  inevitably  leads  to  abuse 
and  extravagance,  and  issue  therefor,  as  the  means  of  obtaining  it, 
its  negotiable  securities.     There  is  an  obvious  and  essential  difior- 
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ence  in  incurring  a  debt  to  be  paid  in  the  usual  manner  out  of  the 
ordinary  revenues  of  the  corporation  derived  from  taxation,  and  the 
raising  of  money  in  advance  by  a  pledge  of  credit  and  the  issue  of 
coupon  bonds  payable  at  a  long  distant  day,  for  sale  in  the  money 
markets  of  the  country. 

What  are  the  consequences  of  holding  that  there  is,  under  these 
circumstances,  an  implied  power  to  borrow  money  in  this  manner  and 
for  this  purpose  ?  The  temptation  to  extravagance  and  the  danger 
of  loss  have  been  already  mentioned,  and  the  history  of  the  work- 
ings of  our  municipal  institutions  shows  that  this  temptation  always 
operates  to  their  injury,  and  that  burdensome  debts  and  oppressive 
taxation  are  its  natural  and  almost  inevitable  results. 

But  this  is  not  all.  Legal  consequences  of  a  serious  nature 
follow  from  the  doctrine  that  there  is  an  incidental  power  to  borrow 
money  to  execute  the  ordinary  powers  of  the  municipality.  If  the 
power  thus  to  borrow  exists,  it  is  without  legal  limits.  Its  only 
possible  limit  is  the  credit  of  the  corporation — the  amount  of  bonds 
its  oflScers  can  sell.  Nor  is  this  all.  If  the  power  to  borrow  money 
exists,  then,  under  the  view  of  the  courts,  as  almost  universally  held 
in  this  country,  the  power  to  borrow  implies  the  further  power  to 
give,  like  any  other  borrower,  a  note,  bill  or  bond,  negotiable  in 
form  and  effect  for  the  sum  borrowed ;  the  time  of  payment  and 
the  discount  to  be  such  as  may  be  agreed  upon  between  the  corpo- 
ration and  the  proposed  lender.  The  bonds  may,  as  in  the  recent 
case  of  the  the  city  of  Williamsport,  be  issued  for  an  enormous 
amount,  and  be  sold,  as  in  that  instance,  for  67  per  cent,  of  their 
par  value,  or  even  less,  and  the  corporation  is  bound :  Williamsport 
V.  Commonwealth,  84  Penna.  St.  487. 

Nor  is  this  all.  The  Supreme  Court  of  the  United  States  has 
firmly  established  the  doctrine  by  a  long  series  of  well-known  deci- 
sions upon  municipal  bonds,  "  That  when  a  corporation  has  power 
under  any  circumstances  to  issue  negotiable  securities,  the  bona 
fide  holder  has  the  right  to  presume  that  they  were  issued  under 
the  circumstances  which  gave  the  requisite  authority,  and  they  are 
no  more  to  be  impeached  in  the  hands  of  such  a  holder  than  any 
other  commercial  paper  :*'  Lexington  v.  BtUter,  14  Wall.  282. 

Such  are  the  mischievous  and  alarming  consequences  of  the 
unsound  doctrine,  that  a  municipality  has,  by  virtue  of  its  ordinary 
powers  and  merely  as  a  means  of  executing  its  ordinary  duties,  the 
power  to  pledge  its  credit  by  the  issue  and  sale  of  its  commercial 
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obligations.  It  is  not  the  law.  No  such  doctrine  can  permanently 
stand.  Although  it  has  taken,  as  yet,  no  deep  root  in  our  juris- 
prudence, it  has  nevertheless  attained  sufficient  development  to 
show  its  noxious  character.  The  general,  and,  until  a  period  com- 
paratively recent,  the  universal  practice  of  municipalities  not  to 
issue,  without  express  legislative  authority,  bonds  or  commercial 
obligations  as  a  means  of  raising  loans,  demonstrates  the  non-exist- 
ence of  an  implied  power  to  do  this  by  demonstrating  that  no  such 
power  is  necessary  to  enable  a  municipality  to  execute  its  usual 
powers  and  to  discharge  its  ordinary  duties. 

We  are  required  in  this  case  only  to  determine  the  inherent  or 
incidental  power  of  the  city  to  raise  loans  by  a  sale  of  its  negotia- 
ble securities  payable  at  a  distant  day.  We  deny  any  such  power. 
Whether  all  borrowing  to  meet  debts  actually  incurred,  under  an 
arrangement  which  contemplates  repayment  out  of  the  regular  rev- 
enue, and  for  which  a  mere  voucher  or  certificate  of  indebtedness 
is  issued  is  ultra  vires,  unless  the  authority  is  expressly  given,  we 
need  not  now  decide.  What  we  decide  on  this  point  is,  that  the 
power  to  erect  wharves  and  to  improve  streets,  conferred  by  the 
defendant's  charter,  does  not  carry  with  it  the  power  to  raise  funds 
for  this  purpose  by  the  issue  and  sale  of  negotiable  securities,  Jike 
those  here  in  suit. 

Whatever  <loubt  may  be  considered  to-  exist  as  to  the  implied 
right  to  borrow,  the  want  of  authority  in  a  municipal  corporation 
as  merely  incidental  to  its  usual  municipal  powers  to  issue  negotia- 
ble securities,  which  shall  be  invested  with  all  the  attributes  of  com- 
mercial paper,  seems,  on  reason  and  principle,  to  be  plain.  Com- 
mercial paper  had  its  origin  in  the  conveniences  or  necessities  of 
trade  among  merchants.  Originally,  only  merchants  made  such 
paper;  afterwards  the  making  of  it  was  extended  to  all  persons  act- 
ing in  their  individual  capacity.  It  extends  to  trading,  commercial 
and  other  partnerships,  but  if  the  partnership  is  not  a  trading  part- 
ship,  "the  question,*'  says  Mr.  Lindley,  "whether  one  partner  has 
implied  authority  to  bind  his  copartners  by  putting  the  name  of  the 
firm  to  a  negotiable  instrument,  depends  upon  whether  the  business 
of  the  pf^rtnership  is  such  that  dealings  in  negotiable  instruments 
are  necessary  for  its  transaction,  or  are  usual  in  partnerships  of  the 
same  description  :'*  1  Lindley  on  Part.,  Eng.  ed.,  213,  214. 

As  to  the  power  of  corporations  to  issue  commercial  paper,  the 
law  of  England  is  settled.     In  England  no  corporation,  whether 
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municipal  (Regina  v.  Litchfield^  4  Ad.  &  E.  891,  906),  or 
private  {Bateman  v.  Mid-  Wales  Railway  Co.j  Law  Rep.  1  C.  P. 
499,  1866),  has  the  incidental  right  to  make  commercial  paper, 
except  the  Bank  of  England,  which  was  incorporated  for  the  very 
purpose,  and  trading  corporations  strictly,  such  as  the  East  India 
Company. 

We  state  the  foregoing  propositions  after  a  careful  examina- 
tion of  the  English  books.  Accordingly,  it  is  laid  down  by 
Mr.  Justice  Byles,  in  his  work  on  Bills,  that  "without  special 
authority,  expressed  or  implied,  a  corporation  has  no  power  to  make, 
endorse  or  accept  bills  or  notes :"  Byles  on  Bills,  8th  Eng.  ed.,  62. 
Thus  a  water-works  company  {Broughton  v.  Manchester  Water- 
works^ 3  B.  &  Aid.  1),  a  gas  joint-stock  company  {Brahma  v. 
Roberts,  8  Bing.  N.  C.  963),  or  even  trading  companies,  unless 
such  a  power  essential  to  the  purposes  for  which  they  are  formed 
[Bateman  v.  Railway  Co.,  supra),  have  no  general  or  implied 
authority  to  make  commercial  paper.  In  Bateman' s  case,  just 
cited,  the  question  for  the  first  time  arose  in  England,  as  late  as 
1 866,  as  to  the  right  of  a  railway  company,  with  an  authorized 
capital  of  170,000^.,  to  make  or  accept  bills  of  exchange,  and  it 
was. unanimously  decided  by  judges  of  great  eminence  (Erle,  C.  J., 
Byles,  Keating  and  Montague  Smith,  JJ.),  that  the  company 
had  no  such  power.  The  acceptance  was  under  seal,  and  it  is  & 
mistake  to  suppose  that  the  decision  rested  on  the  technical  ground 
that  a  corporation  can  only  contract  under  seal.  It  was  placed 
upon  the  broad  ground  that  there  was  no  Act  of  Parliament, 
general  or  special,  which  conferred  the  power.  It  was  admitted  by 
all  the  judges  that  the  railway  company  might  incur  debts  in  the 
construction  or  operation  of  the  road;  "but  it  is  one  thing/'  says 
Keating,  J.,  "to  say  that  they  shall  be  liable  to  be  sued  for  goods 
sold  and  delivered  or  for  work  done,  and  an  entirely  different  thing 
to  say  that  they  may  accept  bills  in  payment.**  And  to  the  same 
effect  was  the  opinion  of  the  other  judges 

The  principle  of  this  case  was  approved  in  The  Peruvian,  ^c, 
Railway  Co.  v.  Thames,  ^c,  Ins.  Co.,  Law  Rep.  2  Ch.  App.  617, 
where  a  general  incidental  power  to  issue  bills  of  exchange  and 
negotiable  instruments  under  the  Companies*  Act  of  1862  was 
denied,  and  the  power  held  to  depend  upon  the  proper  construction 
of  the  memorandum  and  articles  of  association.  The  companies 
organized  under  that  act  may  communicate  this  powcF  to  their 
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directors,  but  it  must  be  given  expressly  or  by  fair  intendment  in 
the  memorandum  and  articles  of  association  of  the  company  or  it 
Tvill  not  exist. 

We  are  aware  that  the  American  courts,  as  to  private  corpora- 
tions organized  for  pecuniary  profit,  have  very  generally  held  a 
different  doctrine  and  affirmed  their  implied  or  incidental  power  to 
make  commercial  paper :  Dillon  Munic.  Corp.,  sects.  81,  82,  407, 
and  cases  cited.  But  the  powers  of  private  corpbrations  in  this 
regard  are  not  here  material. 

The  American  judgments  which  have  affirmed  the  like  power  in 
municipal  corporations  have  done  so  upon  this  course  of  reasoning. 
The  corporation,  they  argue,  has  power  to  contract  a  debt,  and  it 
is  assumed  to  be  incident  to  that  power  to  give  a  note  or  bill  or 
bond  in  payment  of  it.  Thus  in  Kelly  v.  Brooklyn^  4  Hill  (N.  Y.) 
263,  CowEN,  J.,  makes  the  basis  of  the  judgment  the  erroneous 
proposition  that  independent  of  any  statute  provision  all  corpora- 
tions, private  and  municipal,  may  issue  negotiable  paper  for  a  debt 
contracted  in  the  course  of  its  business;  and  other  courts  have 
without  examination  adopted  this  mistaken  view  of  the  law: 
Galena  v.  Corinth^  48  111.  423  ;  Clarke  School  Dist,  3  R.  I.  199 ; 
Sheffield  v.  Andress,  56  Ind.  157 ;  Tucker  v.  Raleigh,  75  N.  C. 
267  ;  Ketchum  v.  Buffalo,  14  N.  Y.  356 ;  Douglas  v.  Virginia 
City,  5  Nev.  147 ;  Sturtevants  v.  Alton,  3  McLean  393. 

It  sufficiently  appears  from  the  foregoing  that  it  is  a  mistake  to 
affirm  that  the  power  to  issue  negotiable  paper  necessarily  or  legally 
results  from  the  corporate  power  to  create  debts. 

In  England,  as  shown  by  Batemans  case,  supra,  it  is  held  that 
inasmuch  as  the  corporation  has  no  power  to  accept  bills  it  cannot 
be  made  liable  on  its  acceptance,  though  the  bill  was  drawn  for  a 
valid  and  binding  debt. 

On  this  point  Erle,  C.  J.,  says:  "The  bill  of  exchange  is  a 
cause  of  action,  a  contract  by  itself,  which  binds  the  acceptor  in 
the  hands  of  an  endorsee  for  value ;  and  I  conceive  it  would  be 
altogether  contrary  to  the  principles  of  the  law  which  regulates 
such  instruments  that  they  should  be  valid  or  not,  according  as  the 
consideration  between  the  original  parties  was  good  or  bad,  or 
whether  in  the  case  of  a  corporation,  the  consideration  in  respect 
of  which  the  acceptance  is  given  is  sufficiently  connected  with  the 
purpose  for  which  the  acceptors  are  incorporated.  It  would  be 
inconvenient  to  the  last  decree  if  such  an  inquiry  could  be  gone 
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into.  Some  bills  might  be  given  for  a  consideration  which  was 
valid,  as  for  work  done  for  the  company,  and  others  as  a  security 
for  money  obtained  on  loan  beyond  their  borrowing  powers.  It 
would  be  a  pernicious  thing  to  hold  that,  in  respect  of  the  former, 
the  corporation  might  be  sued  by  an  endorsee,  but  in  respect  of 
the  latter  not.*' 

Whether  we  consider  the  question  in  the  light  of  the  nature  and 
objects  of  the  ordinary  grants  of  municipal  power,  or  in  the  light 
of  the  purposes  which  led  to  the  invention  and  which  sustain  the 
use  of  negotiable  paper  with  the  qualities  attributed  to  it  by  the 
law  merchant,  we  are  alike  led  to  the  conclusion  that  the  mere 
power  to  create  a  municipal  liability  for  ordinary  municipal  pur- 
poses does  not  carry  with  it  as  an  incident  the  authority  to  raise 
loans  by  the  issue  and  sale  of  commercial  obligations.  The  implied 
power  to  issue  vouchers  or  evidences  of  indebtedness  for  authorized 
and  valid  municipal  debts  undoubtedly  exists,  and  it  may  be  true 
that  such  vouchers  or  evidences  of  indebtedness,  though  put  in  the 
form  of  negotiable  paper,  are  not  for  that  reason  void,  but  if  not 
void  it  is  clear  that  they  derive  no  additional  force  from  that  cir- 
cumstance. 

The  only  safe  as  well  as  sound  doctrine  is,  that  there  is  no  power 
in  a  municipal  corporation,  as  incidental  to  the  execution  of  its 
ordinary  duties,  to  invest  its  vouchers  or  notes  or  bonds  with  the 
character  of  commercial  paper.  By  statute  or  usage  they  may 
be  transferable,  but  the  transferree  always  takes  instruments  thus 
issued  whatever  their  form,  eum  onere.  We  are  not  now  referring 
to  municipal  bonds  negotiable  in  form  issued  by  express  legislative 
authority;  these  possess,  according  to  the  settled  law  of  this 
country,  all  of  the  incidents  of  commercial  paper. 

We  have  looked  closely  into  the  American  cases  against  muni- 
cipal and  public  corporations,  which  hold  that  it  is  incidental  to  the 
power  to  create  a  debt  to  give  a  note  or  bond  in  payment  of  it,  but 
we  have  found  no  judgment  which  holds  that  the  note  or  bond  thus 
issued  partakes  of  that  quality  of  commercial  paper  which  protects 
an  innocent  holder  for  value  from  defences  or  equities  to  which  it 
would  be  subject  in  the  hands  of  the  payee.  What  we  wish  dis- 
tinctly to  hold  is  that  this  supreme  and  dangerous  attribute  of  com- 
mercial paper  cannot  be  imparted  to  the  issues  of  municipal  obli- 
gations, whatever  their  form,  unless  the  power  to  do  so  is  plainly 
conferred,  either  expressly  or  by  implication  by  the  legislature; 
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and  that  no  such  implication  exists  in  respect  to  debts  or  liabilities 
arising  from  the  discharge  of  ordinary  municipal  duties. 

The  argument  against  the  general  implied  power  in  municipal- 
ities to  issue  commercial  paper  with  all  of  the  incidents  of  nego- 
tiability may  be  briefly  summarized  as  follows : 

For  hundreds  of  years  the  original  of  our  municipal  corporations 
have  existed  in  England,  without  it  ever  being  contended  or  held 
that  they  could,  without  express  authority  from  Parliament,  issue 
such  paper.  On  the  contrary,  it  is  there  alike  conceded  and 
decided  that  such  authority  is  necessary  as  the  basis  of  the  power. 
And  such  has  been  the  view  always  practised  upon  in  this  country, 
from  the  earliest  period  until  a  very  recent  date.  The  soundness 
of  this  view  is  strengthened  by  the  almost  invariable  practice  of  the 
legislature  to  confer,  when  it  is  deemed  expedient,  upon  municipal 
and  public  corporations,  in  express  terms,  the  power  to  borrow 
money  and  issue  bonds  or  negotiable  securities  therefor. 

It  is  a  non  sequitur^  as  applied  to  municipal  and  public  corpora- 
tions, to  affirm  that  this  power  to  create  debts  implies  the  power  to 
give  a  negotiable  bill,  bond  or  note  therefor,  which  shall  be  invested 
with  all  the  incidents  of  negotiability.  Such  an  implied  power  is 
denied  in  England  even  as  to  private  corporations  organized  for 
pecuniary  profit  (other  than  banking  or  trading  corporations),  and 
this  demonstrates  that  the  alleged  implication  of  such  a  power  in 
municipal  corporations  is  neither  logically  nor  legally  sound.  But 
if  it  be  conceded  that,  as  respects  private  corporations,  the  American 
doctrine  is  otherwise,  and  that  it  is  rightly  so,  still  it  does  not  follow 
that  the  same  rule  does  apply  or  ought  to  apply  to  municipal  cor- 
porations. They  are  not  created  for  trading,  commercial  or  business 
purposes.  Private  corporations  are  more  vigilant  of  their  interests 
than  it  is  possible  for  municipal  corporations  to  be.  The  latter  are 
in  their  nature  governmental  agencies,  having  in  general  but  one 
resource  with  which  to  meet  their  liabilities,  and  that  is  by  taxa- 
tion, and  it  is  upon  this  resource  that  creditors  must  be  taken  to 
rely.  The  frauds  such  a  doctrine  will  enable  unscrupulous  officers 
successfully  to  practice  ought  to  weigh  with  decisive  force  against 
its  unnecessary  judicial  entertainment. 

It  is  a  power  without  assignable  limits,  intrinsically  dangerous, 
and  one  which  will  not  fail  to  prove  baneful  in  the  last  degree. 
Courts,  when  called  upon  to  establish  a  new  doctrine,  ought  to  con- 
sider not  only  its  nature,  but  its  consequence,  and  cannot  properly 
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disregard  the  lessons  of  experience.  A  judge  may  well  tremble 
when  he  contemplates  in  the  light  of  recent  experience  the  disasters 
which  such  a  doctrine  will  bring  upon  our  municipalities  when  it 
shall  become  generally  known  that  such  a  tremendous  power  to 
Schuylerize  them  is  lodged  in  the  hands  of  their  temporary  officers. 

Sound  policy  and  sound  legal  principles  are  generally  coincident, 
and  80  it  is  here.  If  the  power  to  issue  negotiable  paper  is  needful 
or  expedient  for  our  municipalities,  let  it  be  given  by  the  legisla- 
ture, that  can  prescribe  the  limits,  purposes  and  conditions  of  its 
exercise,  and  provide  for  the  payment  of  the  liabilities  which  are 
thus  authorized.  And,  finally,  the  argument  against  the  existence 
of  a  general  implied  power  in  municipalities  to  issue  commercial 
paper  becomes,  as  it  seems  to  us,  absolutely  conclusive,  in  view  of 
(he  rule,  wisely  settled,  that  corporate  powers,  especially  powers 
whose  exercise  look  to  the  creation  of  public  burdens,  are  to  be 
strictly  construed,  and  that  however  convenient  at  times  such  a 
power  might  be,  it  is  one  which  is  not  necessary  (as  shown  by  uni- 
versal experience  and  practice  in  England,  and  generally  in  this 
country)  to  enable  the  corporation  to  exercise  its  ordinary  functions, 
or  to  carry  into  effect  the  purposes  for  which  it  was  created.  It  is, 
therefore,  a  power  which  does  not  exist. 

Our  justification  for  this  extended  discussion  is  found  in  the  fact 
that  the  doctrine  here  combatted  is  struggling  for  admission  into  our 
jurisprudence.  It  is  one  wljich,  as  we  conceive,  is  founded  in  a 
radical  misconception  of  sound  legal  principles,  and  one,  moreover, 
whose  consequences,  if  it  shall  be  incorporated  into  the  general  law, 
cannot  be  contemplated  without  anxiety. 

It  follows  that  since  the  defendant  city  had  no  power  to  borrow 
money  in  the  manner  attempted,  to  erect  the  wharf  or  to  improve 
the  streets,  the  bonds  issued  therefor  are  not  legally  binding  upon 
it,  and  there  can  be  no  recovery  upon  them :  Bateman  v.  Mid- 
Wales  Railway  Co,^  supra ;  Thomas  v.  Port  Hudson^  27  Mich. 
320 ;  Hackettstown  v.  Swackhamer^  37  N.  J.  Law  191 ;  Retina 
V.  Litchfield,  4  Ad.  &  E.  "891,  906 ;  Mayor,  ^c,  v.  Ray,  19  Wall. 
468,  440,  per  Bradley,  J. 

It  will  not  validate  these  bonds  so  as  to  make  them  the  basis  of 
a  recovery,  even  if  it  be  shown  that  the  money  borrowed  was  in 
each  instance  used  for  the  purpose  for  which  it  recited  in  the  bonds 
to  have  been  borrowed.  But  the  plaintiff  may  amend  and  add,  in 
respect  of  these  bonds,  counts  in  the  nature  of  counts  for  money 
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the  bonds  will  tlmTbe  treat^*      !k"*  *'™'  '''*  P^^*»*  ''older  of 
or  payee  in  resect  of    he  In  ^"  ""tl^"^  "'^  *«  '"^^^^^  holder 

-fter  the  city  ofu L/df;  ^^^^  -'-»:r  '-»  to  the  city;  and  if. 
erection  and  rep^of  whatr'"^^.'''  ''"''  ^^P^»^^  <■-  ^^e 
possibly,  if  expend^  L:r^  T  *^'  ""P'-ovement  of  streets,  or 
the  authority  oTthf  c  L  ulTfr^'  """^'^'P'^'  P"P--  -der 
interest,  J  payrnte  ZT'V  *""""*  *''''"^"^' "^"^^ '-^"1 
covered:  Dillo'n 'mu:!^.  ^J:^  J  TsTV^r'^r'  ''  ''■ 
Wis.  266:  Shirk  v  T*,,/^.!  V^'  '   ^""^  ^-  ^«w»^«,  22 

V.  On.an^^a:t21^'t*49rV''"^^^  Oneida  Bank 

468,  484,  per  Hcnt  J  "  '    *^''^'^'  ^'^•'  ^-  ^V'  19  Wall. 

tf  rrS^^^^^^^  .  .e  con- 

irsrrhe^r:^^^^^ 

bonds,"  were  issued  ^renewa? of  bon7"  "'."r'  i-nprovement 
ment  for  stock  subscribed  rcirtein  1  '  '^'  "'^  "  P'^^" 

gravel  roads  from  the  d^f.Z     .         *^'"P*°'«s  organized  to  build 

scriptions  to  the  stock  of  such  .    ""^  *^  P"'"""  ^°  ^'«««""-     S«b- 

bj  the  Act  of  the  Legislature  "fTT'''  T*  ''^''''^^  •'"*^°"^^ 

P-  302),  quoted  at  lafge  in  "he  sJ^         "^  .    ^'^  ''^^  ^^^^^  '^''' 
Under  the  trn«  statement  of  the  case. 

legislation  of  the  s^oTS:.  It  th"'  '"  f"  ^^  *'^  '^'"''^ 

municipal  aid  to  railway  anH  ^  P*"*"*'  ^''^  ^^^^  ^''^ject  of 

practice  under  such  leirisl«f.  "I    .""  *^"P»°'e8;  the  almost  universal 

the  practical  constructS^pTun 'T  """"t  '^'"  ^^^*«  ''  *^'«  ^^"'*' 

nature  of  the  authority  given  .?Kr       T  ^^  *^*  ''^ '  *^«  «P«*'^'^ 

by  the  charter  to  be  laid  f     th  ''mount  of  tax  authorized 

and  the  decisions  of  the  S^"^        ordinary  uses  of  the  municipality, 

the  implication  of  the  po       ''*°'-®  ^*""^'  ^^  *^®  United  States  as  to 

Bcriptions  in  railways  and  th  *°  '^"*'  ^^^^  ^  P*y  ^o'"  ^'^^  ^"^ 

Supreme  Court  of  the  U"    f^"^'"'^  *®°*''"  **^  *be  judgments  of  the 

Winnebago  Co.   16  Wall    fi'^io   ^*****  °°  *^®    subject  (Zyntfe  v. 

P-  572;  Dillon  Afunic    O  '  ^"'^^  '^"'^  ^-  -BritUm,  15  Wall. 

and  that  the  inference  of  th^'' *'*'*'  ^^^'  ^^"^^^   407,  and  notes); 

inconsistent  with  the  pro  '  •  ^  Power  to  issue   bonds  is  in  no  way 

city  was  authorized  to  i  J'^'°k!  '^^  ^^^  ^^'  ™^  J"<Jg™ent  is  that  the 

scribed  in  those  compan'  "*  *  '"  payment   for  the  stock  sub- 

P    'es ;  that  it  would  be   liable  to  a  general 
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judgment  on  such  bonds,  and  that  on  those  bonds  falling  due,  they 
might  be  renewed  by  other  bonds. 

The  demurrer  to  counts  one  to  ten  of  the  petition  is  sustained, 
to  counts  twelve  to  seventeen  overruled,  with  leave  to  amend,  if  the 
plaintiff  is  so  advised.  Judgment  accordingly. 

Treat,  J.,  dissented  as  to  the  last  class  of  bonds  mentioned, — 
holding  them  equally  invalid  with  the  first. 


Court  of  Appeals  of  KeMucky. 
ED.  S.  ROBINSON  v.  ARIEL  HOSKINS. 

If  an  infant  buys  a  chattel  and  keeps  it  until  becomes  of  age,  and  then  converts 
it  to  his  own  use,  that  is  a  ratification  of  the  purchase  which  makes  him  liable  for 
the  price. 

A  sale  of  the  chattel  after  becoming  of  age  is  a  ratification  within  this  rule. 

Such  ratification  does  away  with  the  necessity  of  any  written  promise  to  pay 
the  debt. 

This  was  an  action  for  the  price  of  a  horse  purchased  by  appel- 
lee of  appellant  in  1875,  when  appellee  was  under  twenty-one  years 
of  age.  He  arrived  at  that  age,  and  sold  the  horse  for  $60,  for 
which  he  took  the  note  of  the  purchaser.  Appellee  relied  on  two 
defences:  fraud  in  selling  an  unsound  for  a  sound  horse,  and 
infancy  at  the  time  of  the  purchase. 

The  opinion  of  the  court  was  delivered  by 

Elliott,  J. — If  the  defence  of  fraud  had  been  established,  the 
appellee  would  have  been  entitled  to  have  the  damage  which  resulted 
therefrom  deducted  from  the  price  of  the  horse. 

If  the  plea  of  infancy  were  sustained,  that  defence  was  a  bar  to 
the  action,  unless  the  appellee  converted  the  horse  or  kept  it  and 
used  it  as  his  own  property  after  he  arrived  at  age. 

In  Tyler  on  Infancy  and  Coverture  82,  it  is  asserted  that 
"  where  an  infant  purchased  a  horse,  and  gave  his  note  for  the  pur- 
chase-money, and  kept  the  horse  until  after  he  was  of  age,  and  then 
sold  him,  this  was  regarded  as  a  ratification  of  the  purchase,  and 
the  infant  was  held  liable  on  his  note.  So,  if  an  infant  buy  goods 
on  credit,  and  has  them  in  his  possession,  and  uses  them,  and  does 
not  return  them  to  the  vendor  within  a  reasonable  time  after  he 
comes  of  age,  it  has  been  held  that  he  thereby  ratifies  the  purchase, 
and  becomes  liable  for  the  price  of  the  goods.     So,  where  an  in&nt 
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purchased  a  yoke  of  oxen,  for  which  he  gave  his  negotiable  promis- 
sory note.  After  he  became  of  age  he  disposed  of  the  oxen  and 
received  the  avails.  This  was  held  a  ratification  of  the  purchase, 
and  the  infant  was  made  liable  to  pay  his  note. 

It  is  true  that  the  plaintifi*  cannot  sue  upon  the  defendant's 
promise,  made  after  he  was  of  age,  to  pay  the  debt  incurred  during 
infancy,  unless  such  promise  is  evidenced  by  a  writing,  but  if  the 
purchase  is  made  during  infancy,  and  the  thing  purchased  has  been 
kept  and  used  by  the  infant  till  his  arrival  at  age,  and  then  con- 
verted to  his  own  use,  such  conduct  amounts  to  an  election  by  the 
adult  to  stand  by  the  contract  made  whilst  he  was  an  infant. 

The  reasoning  upon  which  this  doctrine  rests  is  that  the  contract 
of  the  infant  is  not  void,  like  that  of  9,  feme  covert^  but  is  only  void- 
able, and  having  used,  sold  and  converted,  after  his  arrival  at  age, 
the  property  purchased  during  his  infancy,  he  has,  in  contempla- 
tion of  law,  elected,  when  an  adult,  to  keep  the  property  at  the 
price  and  on  the  terms  agreed  on  when  he  was  an  infant. 

The  evidence  in  this  case  conduces  to  prove  that  after  his  pur- 
chase of  the  horse  the  appellee  sold  it,  and  took  the  purchaser's 
promissory  note  for  J60,  as  the  purchase  price,  which  note  was  still 
in  the  appellee's  possession  and  unpaid  in  October  1877,  and  these 
facts  were  substantially  set  up  in  plaintiff's  reply,  to  which  a 
demurrer  was  sustained.  The  reply  alleged  that  the  appellee 
became  of  age  in  January  1876,  and  sold  and  converted  the  horse 
by  receiving  the  purchaser's  promissory  note  for  it. 

If,  after  his  arrival  at  age,  the  appellee  sold  and  converted  the 
horse,  his  conduct  amounted  to  a  confirmation  of  the  original 
agreement,  and  needed  no  written  promise  to  support  it,  and, 
therefore,  the  court  erred  in  sustaining  appellee's  demurrer  to 
appellant's  reply. 

Wherefore  the  judgment  is  reversed,  and  cause  remanded  for 
further  proceedings  consistent  with  this  opinion. 


Supreme  Court  of  Tennessee, 
JAMES  RIVES  ET  AL.  V,  N.  L.  THOMAS  et  al. 

A  person  who  endorses  a  past  due  note  at  the  request  of  the  maker,  pursuant  to 
a  contract  with  the  payee  for  further  indulgence,  is  liable  as  guarantor. 

This  was  a  bill  filed  to  hold  the  defendant  liable  as  surety  or 
guarantor  of  the  payment  of  a  note,  and  to  subject  to  the  satisfac- 
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tion  of  the  same  certain  property  conveyed  by  him  to  his  son  with- 
out consideration. 

The  following  facts  appeared:  On  14th  February  1859,  the 
defendant,  J.  J.  Thomas,  executed  his  note  under  seal  to  the  testa*' 
tor  of  the  complainants,  payable  one  day  after  date.  On  Febru- 
ary 1871,  one  of  the  complainants  called  upon  the  said  Thomas  for 
payment  of  the  note,  when  the  latter  proposed  if  complainants 
would  wait  upon  him  to  give  his  brother,  the  defendant,  N.  L. 
Thomas,  as  security  upon  the  note.  They  therefore  went  together 
to  the  residence  of  N.  L.  Thomas,  and  the  said  N.  L.  Thomas,  at 
the  request  of  J.  J.  Thomas,  wrote  his  name  on  the  back  of  the 
note. 

The  opinion  of  the  court  was  delivered  by 

Cooper,  J. — The  testimony  leaves  no  doubt  that  the  object 
of  the  visit  of  complainant  and  J.  J.  Thomas  to  the  defendant, 
the  obtaining  of  additional  security  on  the  note  in  consideration 
of  forbearance  of  suit,  was  explained  by  the  debtor  to  his  brother 
before  the  signature  of  the  latter  was  endorsed,  and  that  the 
endorsing  brother  knew  he  was  assuming  and  intended  thereby  to 
assume  whatever  responsibility  the  act  created.  The  complainant 
did  forbear  to  sue  for  about  a  year,  the  maker  of  the  note  in  the 
meantime  becoming  insolvent.  No  demand  of  payment  of  the 
note  was  made  of  the  maker  subsequent  to  the  endorsement,  nor, 
of  course,  was  any  notice  of  non-payment  given  to  the  defendant, 
N.  L.  Thomas.  The  words,  "I  guarantee  the  payment  of  the 
within  note,'*  was  afterwards  written  at  the  instance  of  the  com- 
plainants, and  by  their  counsel  over  his  name  as  endorsed. 

It  is  not  denied  that  an  agreement  to  forbear  suit  for  an  indefi- 
nite time,  which  would  mean  a  reasonable  time,  or  an  actual  for- 
bearance, would  constitute  a  sufficient  consideration  to  sustain  a 
promise  to  guarantee  the  payment  of  a  note :  Tappan  v.  Campbell^ 
9  Yerg.  436 ;  Johnson  v.  Wilmouth^  13  Met.  416 ;  Story's  Prom. 
Notes,  §  186.  And  the  evidence  shows  due  diligence  by  the  com- 
plainants to  collect  their  debt  from  the  maker,  and  that  the  latter 
became  insolvent  before  the  expiration  of  the  reasonable  time  of 
forbearance,  if  these  facts  are  at  all  important  in  determining  the 
rights  of  the  parties. 

Something  was  said  in  argument  upon  the  point  whether  parol 
testimony  was  admissible  to  show  the  contract  between  the  parties. 
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Bat  the  decisions  of  this  state  in  accord  with  the  weight  of 
authority  in  other  states,  are,  that  as  between  the  immediate  par- 
ties, parol  evidence  is  admissible  to  show  the  actual  agreement  upon 
which  an  endorsement  of  negotiable  paper  is  made,  and  that  the 
endorsement  may  be  filled  up  accordingly :  Comparee  v.  Brockwaj/y 
11  Hum.  260 ;  Iser  v.  Cohen,  1  Bax.  421 ;  2  Daniel  Neg.  Instr., 
§  710,  1765 ;  Story's  Prom.  Notes,  §  459 ;  Bey  v.  Simpson,  22 
How.  341.  And  when  the  promise  has  arisen  out  of  some  new 
consideration  of  benefit  or  harm  moving  between  the  new  contract- 
ing parties,  it  is  not  within  the  Statute  of  Frauds :  Sail  v.  Bodgers, 
7  Hum.  536;  Story's  Prom.  Notes  §  437.  The  note  under  consider- 
ation is  negotiable  under  our  Statute  Code,  §  1957.  The  contest  is 
therefore  narrowed  down  to  the  liability  incurred  by  the  endorse- 
ment, either  implied  by  law  or  shown  by  the  proof. 

The  decisions  on  the  presumptive  status  of  an  irregular  endorser 
of  a  negotiable  note,  in  the  absence  of  any  evidence  whatever  of 
intent  or  contract,  are  irreconcilably  in  conflict.  When  nothing 
appears  but  the  instrument  itself  bearing  the  name  of  a  third  person 
as  endorser  before  the  name  of  payee,  and  the  suit  is  by  the  en- 
dorsee for  value  before  maturity,  some  courts  treat  such  third 
persons  as  a  joint-maker ;  some  as  a  surety  or  guarantor  in  the 
sense  of  joint-maker ;  some  as  secondarily  liable  as  a  guarantor; 
and  some  as  a  second  endorser :  1  Daniel  Neg.  Instr.,  §  713.  The 
weight  of  authority  is,  perhaps,  at  this  time  in  favor  of  considering 
him  in  such  case  as  a  second  endorser.  For  the  Supreme  Court 
of  Massachusetts,  with  which  court  the  doctrine  of  holding  such 
endorser  as  a  co-maker  originated,  afterwards  conceded  that,  if 
the  point  were  new,  he  should  be  treated  by  third  parties  simply 
as  a  second  endorser,  leaving  the  payee  and  himself  to  settle  their 
respective  liabilities  according  to  their  own  agreement:  Union 
Bank  v.  WilMs,  8  Met.  504. 

Between  the  payee  and  such  endorser,  the  weight  of  authority, 
as  we  have  seen,  is,  that  parol  proof  of  the  facts  and  circumstances 
which  took  place  at  the  time  of  the  transaction  and  of  the  intention 
and  agreement  is  admissible  (1  Daniel  Neg.  Instr.,  §  711) ;  and  such 
is  the  settled  doctrine  of  this  state,  while  in  the  absence  of  such 
proof,  our  courts  have  adopted  the  rule  that  the  irregular  endorser 
is  to  be  treated  only  as  a  second  endorser :  Comparee  v.  Brockway, 
11  Hum.  355 ;  Clotiaton  v.  Barbiere,  4  Sneed  336 ;  Brinkley  v. 
BoycL,  9  Heisk.  149 ;  Iser  v.  Cohen,  1  Bax.  421.  In  the  last  of 
Vol.  XXVIL— 65 
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these  cases,  which  was  a  suit  by  the  payee  of  a  note  against  the 
endorser,  it  was  accordingly  held  that  an  endorser  may,  by  agree- 
ment, enlarge  his  liability,  and  that  it  is  competent  upon  the  trial 
to  show  by  parol  evidence  the  nature  and  extent  of  his  undertaking. 

The  endorsement  sued  on  was  made  before  the  delivery  of  the 
note  to  the  payee  for  the  accommodation  of  the  maker,  and  the  evi- 
dence disclosed  the  fact  that  when  the  payee  objected  to  the  form 
of  the  paper,  the  endorser  said  it  was  the  same  thing  as  if  he  had 
signed  his  name  on  the  face  of  the  note,  and  he  was  held  liable  as  a 
co-maker. 

The  principles  of  our  decisions  are  unquestionably  sound,  though 
there  may  be  some  doubt  as  to  the  correctness  of  its  application  to 
the  facts  of  one  or  two  of  the  cases.  In  Brinkley  v.  Boyd^  9  Heisk. 
149,  there  was  nothing  to  rebut  the  legal  presumption  that  the 
defendant  intended  to  become  a  second  endorser.  "  The  proof 
does  not  show,**  says  the  eminent  judge  who  delivered  the  opinion 
of  the  court,  *'any  understanding,  intention  or  agreement  on  the 
part  of  Brinkley  as  to  the  nature  of  the  liability  assumed  by  him 
in  said  endorsement." 

To  the  extent  of  the  actual  ruling  on  the  facts,  the  decision  is 
sustained  by  the  general  principle,  although  the  payee  of  the  note 
may  have  had  reason  to  suppose,  from  the  nature  of  the  transac- 
tion, that  the  defendant  intended  to  assume  a  higher  grade  of 
responsibility,  or,  at  any  rate,  a  responsibility  to  him.  For  it  may 
be  that  the  defendant  was  induced  to  endorse  the  note  for  the 
accommodation  of  the  maker,  under  the  assurance  that  he  was  to  be 
second  and  not  first  endorser. 

As  between  the  payee  and  endorser,  whatever  may  be  the  rights 
of  innocent  third  parties,  the  former  may  well  be  required  to  show 
that  the  latter  can  only  be  made  liable  to  him  by  agreement,  either 
express  or  fairly  implied  from  the  conversation  between  them,  or 
the  facts  and  circumstances  shown  in  proof. 

In  Comparee  v.  Brockway^  11  Hum.  855,  it  does  not  appear 
that  the  payee  had  ever  had  any  interview  with  the  defendant, 
whom  he  was  suing  as  endorser,  nor  that  the  witness  examined 
was  present  when  the  endorsement  was  made.  The  witness  proved 
that  the  defendant  agreed  to  endorse  the  note  as  accommodation- 
endorser  of  the  maker  for  the  payee's  benefit.  It  does  not  appear 
that  the  liability  of  the  defendant  as  endorser  was  fixed  by  demand 
and  notice,  and  it  does  appear  that  the  blank  endorsement  was 
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filled  up  by  plaintiflF's  counsel,  by  writing  above  it  "For  value 
received,  I  promise  the  payment  of  this  note  to  R.  N.  Brockway.'* 
The  opinion  of  the  court  was  delivered  by  Judge  McKinney,  one 
of  the  most  logical  reasoners  and  accurate  thinkers  of  the  judges 
who  have  presided  in  this  court.  The  logic  of  his  argument  is, 
that  there  is  no  sufficient  proof  to  sustain  the  endorsement  as  filled 
up,  that  the  endorsement  is  consequently  a  blank  endorsement,  and 
the  defendant  might  have  been  charged  as  endorser.  The  mode  he 
suggests  by  which  the  defendant  might  have  been  charged  as 
endorser  is,  that  the  payee  could  have  endorsed  the  note,  thus 
making  it  negotiable  and  putting  it  into  circulation,  and  at  the 
8ame  time  taking  care  to  restrict  his  own  liability.  This  sugges- 
tion is  apparently  sanctioned  by  the  reasoning  of  the  chancellor  in 
the  CJourt  of  Errors  of  New  York,  in  Hall  v.  Newcomb^  7  Hill 
416.  But  theie  is  a  good  deal  of  point  in  Senator  Bockee's  reply 
in  that  case  to  the  suggestion,  that  ^'  this  sort  of  finesse  and 
shuffling  game  is  below  the  dignity  of  the  law.*'  And  the  point  has 
been  directly  ruled  otherwise,  upon  a  similar  case  to  the  one  Judge 
McKinney  thought  he  had  before  him,  namely :  a  blank  endorse- 
ment without  more  before  delivery  to  the  payee,  in  Phelps  v.  Vischer, 
60  N.  Y.  69.  Seeing  the  narrowness  of  his  standing-ground.  Judge 
McKinney,  with  commendable  caution,  concluded  his  opinion  thus : 
"  We  go  no  further  than  to  hold  that  a  blank  endorsement  in  a  case 
hke  the  present  creates  no  other  liability  than  that  of  an  ordinary 
commercial  endorsement,  and  that  the  endorser,  in  the  absence  of 
countervailing  proof,  cannot  be  held  bound  in  any  other  or  different 
form.*'  In  this,  then,  the  decision  is  in  accord  with  the  general 
principles  recognised. 

In  Clou9ten  v.  Barbiere^  4  Sneed  336,  the  suit  was  by  the  payee 
against  the  endorser  as  a  joint  promisor  with  the  maker.  A  wit- 
ness proved  that  the  note  was  given  for  land  sold  by  the  payee  to 
the  maker ;  that  the  defendant,  in  the  presence  of  the  payee,  agreed 
to  go  the  maker's  security,  and  upon  this  consideration  the  payee 
agreed  to  give  up  any.  lien  on  the  property  sold.  The  witness  was, 
however,  not  present  when  the  notes  were  given.  The  learned 
judge  who  delivered  the  opinion  of  the  court  in  this  case,  holds  that 
the  word  "security"  might  apply  as  well  to  an  endorsement  as 
to  a  liabilitv  as  co-maker  of  the  note,  and  as  the  defendant  did 
become  endorser  instead  of  surety  on  the  face  of  the  paper,  he  must 
be  treated   as   an  endorser.     This  case,   he   says,  "can  only  be 
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regarded  as  a  blank  endorsement  of  commercial  paper,  and  as  such 
could  only  be  filled  up  with  a  general  endorsement,  leaving  to  the 
endorser  all  the  advantages  and  liabilities  incident  to  that  char- 
acter and  none  other  or  diflFerent."  Conceding  the  correctness  of 
this  conclusion,  the  decision  was  also  in  accord  with  the  principles 
recognised  by  our  courts. 

I  am  free  to  say  that  while  conceding  the  correctness  of  the  law 
as  announced  in  these  opinions,  I  think  it  was  wrongly  applied  to 
the  facts  of  these  cases.  There  was  evidence  in  both  of  them  to 
show  knowledge  on  the  part  of  the  endorsers  of  the  facts  of  the 
case,  and  an  intention  on  their  part  to  become  directly  bound  to 
the  payees  for  the  price  of  the  consideration  received  by  the  makers 
of  the  notes  on  the  faith  of  the  endorsement.  If  they  could  not  be 
held  liable  as  endorsers,  and  it  is  conceded  in  the  first  case  that  it 
could  only  be  done  by  indirection,  what  Senator  Bockee  styles  a 
"sort  of  finesse  and  shuffling  game,"  and  it  seems  to  be  taken  for 
granted  in  the  last  case  that  it  could  not  be  done  at  all,  then  upon 
the  universally  recognised  maxim  "  ut  res  magis  valeat  quam  pereat"* 
they  ought  to  have  been  held  as  guarantors  or  co-makers.  At  any 
rate,  there  was  enough  evidence  in  both  cases  to  have  gone  to  the 
jury  upon  the  question  of  intent,  and  their  verdict  would  doubtless 
have  been,  as  it  was  on  the  first  trial  in  the  Brockway  case,  in  favor 
of  the  plaintiffs. 

The  case  before  us  differs  from  all  those  cases  we  have  been  con- 
sidering in  two  respects.  In  the  first  place,  the  endorsement  was 
made  after  the  maturity  of  the  note,  and  therefore  the  presumption 
of  the  law  arising  from  a  blank  endorsement  at  the  inception  of 
negotiable  paper  does  not  arise.  In  the  second  place,  the  endorse- 
ment was  made  in  the  presence  of  the  personal  representative  of  the 
payee,  upon  a  new  consideration  then  passing,  and  under  such  cir- 
cumstances as  to  demonstrate  that  the  endorser  intended  to  become 
bound  directly  to  the  payee.  In  his  masterly  summary  of  the  lia- 
bilities created  by  irregular  endorsements,  Mr.  Justice  Clifford 
says,  "  that  if  the  endorsement  be  subsequent  to  the  making  of  the 
note  at  the  request  of  the  maker,  pursuant  to  a  contract  with  the 
payee  for  further  indulgence,  the  endorser  is  liable  as  guarantor : 
Rey  V.  Simpson,  22  How.  341.  In  Vermont  the  courts  hold  the 
endorser  liable  as  co-maker ;  Strong  v.  Richer,  16  Vt.  664.  All 
the  other  cases  which  I  have  been  able  to  find,  treat  such  an 
endorser  as  a  guarantor:   Trist  v.  Cutter,  81  Me.  586 :  Tenny  v. 
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Price,  4  Pick.  485 ;  Beckvnth  v.  Angell,  6  Conn.  315 ;  Oakley  v. 
Booman,  21  Wend.  588 ;  Oreenaught  v.  Sneed,  8  Ohio  St.  415;  Sto. 
Prom.  Notes,  §  133,  477  ;  1  Dan.  Neg.  Instr.  715.  I  find  no  cases 
where  he  has  been  treated  simply  as  an  endorser.  And  even  if  the 
presumption  of  law  arising  solely  from  the  advancement  of  a  past 
due  note  were  the  same  as  in  the  case  of  endorsement  at  the  incep- 
tion of  the  note,  the  facts  and  circumstances  attending  the  endorse- 
ment in  the  present  instance  would  remove  the  presumption  and 
bring  it  within  the  authorities. 

The  decree  of  the  chancellor  must  be  reversed  with  costs, 
and  a  decree  entered  here  in  accordance  with  this 
opinion. 


ABSTRACTS    OF    RECENT    DECISIONS. 

SUPREME   COURT   OP  THE   UNITED    STATES.* 

SUPREME   COURT   OF   ILLINOIS.' 

SUPREME  COURT  OP   MICHIGAN.* 

supreme  court  commission  op  ohio.^ 

Admiralty. 

Proceedings  in  rem  are  exclusively  cognisable  in  the  admiralty,  and 
the  question  whether  a  case  is  made  for  the  recall  of  property  released 
under  bond,  or  stipulation  in  such  a  case,  must,  beyond  all  doubt,  be 
determined  by  the  courts  empowered  to  hear  and  determine  the  matter 
in  controversy  in  the  pending  suit :  United  States  v.  Ames  et  al,  S.  C. 
U.  S.,  Oct.  Term  1878. 

Animals. 

Owner's  Liability  for  Injury  by  them. — ^The  owner  of  domestic  or 
other  animals  not  naturally  inclined  to  commit  mischief,  such  as  dogs, 
horses  and  oxen,  is  not  liable  for  any  injury  committed  by  them  to  the 
person  or  personal  property  of  another,  unless  it  be  shown  such  owner 
previously  had  notice  of  the  animal's  mischievous  propensity,  or  that  the 
injury  is  attributable  to  some  other  neglect  on  his  part,  it  being  in  gen- 
eral necessary,  in  an  action  for  injury  committed  by  such  animals,  to 
allege  and  prove  a  scienter :  Marean  v.   Vanattaj  88  Ills. 

>  Prepared  expressly  for  the  American  Law  Register,  from  the  original  opinions 
filed  during  Oct.  Term  1S78.    The  cases  will  probably  be  reported  in  7  or  S  Otto. 
s  From  Hon.  N.  L.  Freeman,  Reporter ;  to  appear  in  88  Ills.  Reports. 
»  From  H.  A.  Chaney,  Esq.,  Reporter;  to  appear  in  40  Michigan  Reports. 
^  From  £.  L.  DeWitt,  Esq.,  Reporter ',  to  appear  in  32  Ohio  State  Reports. 
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Bank. 

Liability  of  Stockholder. — Where  a  claase  of  the  charter  of  a  bank 
was  in  the  following  language,  viz.,  "  the  persons  and  property  of  the 
stockholders  shall  at  all  times  be  liable^  pledged  and  bound  for  the 
redemption  of  bills  and  notes*  at  any  time  issued,  in  proportion  to  the 
number  of  shares  that  each  individual  and  corporation  may  hold  and 
possess  :''  Held^  that  this  provision  created  a  personal  liability  on  the 
part  of  the  stockholder  fur  all  the  notes  of  the  bank,  in  the  proportion 
that  the  shares  held  by  him  bore  to  all  the  shares  of  its  capital  stock, 
which  any  bill-holder  could  enforce  upon  the  insolvency  of  the  bank,  by 
separate  action  to  the  extent  of  his  claim  :  Mill$  v.  Scott,  S.  C.  U.  S^ 
Oct.  Term  1878. 

An  action  for  debt  will  lie  where  the  amount  of  the  bank's  outstand- 
ing indebtedness  and  the  number  of  shares  held  by  the  stockholder  can  be 
stated.  In  such  cases,  the  extent  of  the  latter's  liability  is  fixed,  and 
the  amount  with  which  he  should  be  charged  is  a  matter  of  mere  arith- 
metical calculation  ;  Id. 

Actions  for  debt  will  always  lie  where  the  amount  sought  to  be 
recovered  is  certain  or  can  be  ascertained  from  fixed  data  by  computa- 
tion :  Id. 

Bankruptcy. 

Fraud,  definition  o/toithin  the  meaning  of  the  Bankrupt  Act  — Fraud, 
as  used  in  sect.  5117  of  the  Revised  Statutes,  means  positive  fraud  or 
fraud  in  fact,  involving  moral  turpitude  or  intentional  wrong,  as  does 
embezzlement ;  and  not  implied  fraud  or  fraud  in  law,  which  may  exist 
without  imputation  of  bad  faith  or  immorality  :  Wolf  et  al.  v.  Stix  et 
al,  S.  C.  U.  S.,  Oct.  Term  1878. 

It  does  not  include  such  fraud  as  the  law  implies  from  the  purchase 
of  property  from  a  debtor  with  the  intent  thereby  to  hinder  and  delay 
bis  creditors  in  the  collection  of  their  debts  :  Id 

Such  a  purchase  does  not  create  a  debt  from  the  purchaser  to  the 
creditors.  As  between  the  debtor  and  the  purchaser,  the  sale  is  good, 
but  as  between  a  creditor  and  the  purchaser  it  is  void.  The  purchasei 
does  not  by  his  purchase  subject  himself  to  a  liability  to  pay  to  cred- 
itors the  value  of  what  he  buys.  All  the  risk  he  runs  is  that  the  sale 
may  be  avoided  and  the  property  reclaimed  for  the  benefit  of  creditors  : 
Id. 

To  come  within  this  exception  in  the  Bankrupt  Act  the  debt  must  be 
created  by  fraud :  Id. 

Bills  and  Notes. 

Release  of  Joint-maker  8  linbility. — A  joint-maker,  signing  for  accom- 
modation merely,  is  released  by  an  extension  granted  without  his  know- 
ledge or  acquiescence  :  Barron  v.  Cady,  40  Mich. 

Boundary. 

Estoppel  by  Deed. — Where  parties  claiming  under  the  same  grantoi 
recognise  a  boundary  between  them,  and  one  of  them  afterwards  con 
veys  with  reference  to  that  boundary  and  without  encroaching  upon  anj 
rights  existing  in  third  parties,  he  and  those  who  claim  under  him  ar€ 


Digitized  by 


Google 


ABSTRACTS  OF  RECENT  DECISIONS.  519 

bound  by  the  description  as  against  his  grantee,  and  a  change  of  the 
recognised  boundary  by  a  re-survey  will  not  affect  the  grantee's  rights : 
Fality  V.  Marshy  40  Mich. 

Certiorari. 

Not  a  Writ  of  Right. — The  common-law  writ  of  certiorariy  when 
used  for  the  purpose  of  correcting  the  proceedings  of  inferior  tribunals, 
is  not  a  writ  of  right,  but  it  issues  only  upon  application  to  the  court 
upon  special  cause  shown  ;  and  when  great  public  detriment  or  incon- 
venience may  result  from  interfering  with  their  proceedings,  the  writ 
should  be  denied  :   Trustees,  dec,  v.  Sdiool  Directors,  88  Ills. 

Chattel  Mortgage. 

When  for  Securitt/  only,  it  is  not  necessarily  Fraudulent. —  Although 
a  chattel  mortgage  on  its  face  may  appear  to  be  given  to  secure  an  abso- 
lute debt,  yet,  if  in  good  faith  it  is  given  in  the  most  part  to  secure 
against  a  contingent  liability  as  surety,  the  latter  being  a  good  consider- 
ation, it  will  not  thereby  be  held  fraudulent  and  void  as  to  creditors  of 
the  mortgagor,  and  although  the  mortgagee  has  not  in  fact  paid  any- 
thing as  surety,  still,  if  he  will  have  to  pay  debts  as  such,  he  may  hold 
the  property  or  its  proceeds  to  apply  upon  the  debt  for  which  he  is 
surety  :   Goodheart  v.  Johnson,  88  Ills. 

Common  Carrier. 

Whether  bound  to  carry  to  Destination. — Although  goods  shipped  at 
New  York  city  are  marked  to  the  consignee  at  Bioomington,  Ills.,  the 
presumption  of  a  contract  to  carry  them  to  the  latter  point  from  the 
acceptance  of  the  same  so  marked,  may  be  contradicted  and  overcome, 
by  proof  of  an  express  contract  to  carry  to  Chicago  only:  Merchants' 
Dispatch  and  Trans.  Co.  v.  Moore,  88  Ills. 

Constitutional  Law. 

Police  Power  of  States,  not  infringed  by  Constitution. — The  police 
power  of  the  states  was  not  surrendered  when  the  people  of  the  United 
States  conferred  upon  Congress  the  general  power  to  regulate  commerce 
with  foreign  nations  and  between  the  several  states :  Patterson  v.  Ken- 
tucky, S.  C.  U.  S  ,  Oct.  Term  1878. 

The  police  power  extends,  at  least,  to  the  protection  of  the  lives,  the 
bealth  and  the  property  of  the  community  against  the  injurious  exer- 
cise by  any  citizen  of  his  own  rights  :  Id. 

State  legislation,  strictly  and  legitimately  for  police  purposes,  does 
Dot,  in  the  sense  of  the  constitution,  necessarily  intrench  upon  any 
authority  which  has  been  confided  expressly  or  by  necessary  implication 
to  the  national  government :  Id. 

A  statute  of  Kentucky  provided  that  certain  oils  used  for  illuminat- 
iDg  purposes  should  be  inspected  by  an  authorized  state  officer  before 
being  used,  sold  or  offered  for  sale — such  as  ignite  or  peraianently  bum 
at  a  temperature  of  130  degrees  Fahrenheit  and  upwards,  were  recog- 
nised by  the  statute  as  standard  oils,  while  those  which  ignite  or  per- 
manently burn  at  a  less  temperature  were  condemned  as  unsafe  for 
illuminating  purposes.  Held,  that  this  statute  was  a  police  regulation, 
and  did  not  conflict  with  any  provision  of  the  federal  constitution :   Id, 
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CONTEACT. 

Riglit  to  Rescind, — When  two  parties  contract  to  act  as  agenta  to 
canvass  for  and  sell  sewing  machines  for  a  company  in  a  particular 
locality,  and  the  company  withdraws  them  from  such  place,  they  will 
have  the  right  to  rescind  the  contract  and  cease  to  act;  but  if  they 
have  given  a  bond,  with  sureties,  fur  the  performance  of  their  duties, 
which  reserves  to  the  company  the  right  to  change  the  character  of  the 
employment,  within  the  scope  of  the  business  of  the  company,  they 
will  not  have  the  right  to  rescind,  although  directed  to  canvass  in  a 
different  locality :  Howe  Sewing  Machine  Co.  v.  Layman^  88  111, 

Corporation.     See  Bank;  Evidence;   Officer, 

Contract  of. — The  contract  of  a  corporation  is  presumed  to  be  infra 
vires  until  the  contrary  is  made  to  appear :  The  Southern  Express  Co. 
V.  The  Western  North  Carolina  Railroad  Co.  et  al,  8.  C  U.  S.,  Oct. 
Term  1878. 

Criminal  Law.     See  Witness. 

Absence  of  Guilty  Intent — Evidence. — Where  one  does  an  act  appar- 
ently in  violation  of  a  criminal  statute,  but,  in  fact,  under  circumstances 
that  tend  to  show  a  want  of  guilty  intention,  the  excusing  circumstances 
may  be  given  in  evidence  on  the  trial,  to  show  his  good  faith  in  the 
transaction,  where  that  is  a  material  element,  or  that  he  was  ignorant  of 
the  facts  that  would  make  his  acts  criminal :  FarreU  v.  The  State,  32 
Ohio  St. 

A  person  indicted  for  selling  intoxicating  liquors,  in  violation  of  the 
provisions  of  section  1  of  the  act  to  provide  against  the  evils  resulting 
from  the  sale  of  intoxicating  liquors  in  the  state  of  Ohio,  may,  on  the 
trial,  show  that  at  the  time  he  bought  the  article  alleged  in  the  indict- 
ment to  be  intoxicating  liquor,  it  was  represented  to  him  to  be  free  from 
alcoholic  properties — that  he  bought  it  with  the  understanding  and 
believing  that  it  was  not  intoxicating  liquor,  and  sold  it  with  such  under- 
standing and  belief:  Id, 

Damages. 

Measure  of  Damages  for  defects  in  Machinery  bought  on  Contract. — 
The  measure  of  damages  for  putting  up  a  steam  boiler  with  such  defects 
as  to  make  it  worth  less  than  the  contract  price,  is  the  difference  between 
its  value  in  its  defective  condition  and  its  value  if  completed  in  compli- 
ance with  the  contract :    White  v.  Brockway,  40  Mich. 

Debt.     See  Bank, 

Debtor  and  Creditor 

Purchases  made  in  contemplation  of  Insolvency — Fraud, — A  merchant 
who  had  sold  goods  to  a  firm  just  before  its  failure  claimed  to  have 
relied  on  the  assurance  of  a  partner  that  their  assets  exceeded  their  lia- 
bilities. It  was  shown  that  when  the  vendor's  agent  had  asked  one  of 
the  firm  how  he  reconciled  this  assurance  with  the  failure,  the  latter 
said  something  about  having  lost  a  good  deal  of  money  in  a  series  of 
years  in  failures:  Beld,  that  even  though  this  answer  may  not  have 
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been  material,  its  admission  was  harmless:  Shipman  v.  Seymour,  40 
Mich. 

An  agent  was  instructed  to  inquire  into  a  customer's  credit  and  to  sell 
to  him  if  he  was  satisfied  with  his  answers.  lie  sent  an  order  to  his 
principal  without  communicating  the  answers,  and  the  order  was  filled  : 
Heldy  that  the  principal  had  a  right  to  assume  that  the  inquiries  were 
made  and  that  the  answers  were  satisfactory  to  the  agent  hetbre  he  sent 
the  order :  Id. 

In  an  action  involving  the  good  faith  of  a  firm  in  buying  goods  just 
before  they  failed,  a  written  answer  to  an  inquiry  by  the  vendor  as  to 
their  credit,  which  though  true  in  fact  was  false  in  spirit  and  tended  to 
mislead,  was  admissible  in  evidence  :  Id. 

Any  purchase  obtained  by  false  representations  as  to  solvency  made 
by  a  firm  within  a  period  before  its  failure  equal  to  the  period  of  credit 
usually  allowed  to  it  upon  its  purchases,  may  be  shown  as  bearing  on  the 
question  whether  another  purchase  made  within  that  period  was  fraud- 
ulent or  not,  in  contemplation  of  insolvency:  Id. 

No  inference  of  fraud  can  be  drawn  from  the  fact  that  money  not  yet 
due  remains  unpaid,  but  there  is  no  error  in  admitting  testimony  that 
the  purchase  price  of  goods  purchased  by  means  of  a  falsehood,  is  still 
unpaid :  Id. 

It  is  an  act  of  bad  faith  for  a  mortgagee  to  withhold  from  record  a 
mortgage  given  him  by  a  debtor  in  order  to  shield  the  latter  from 
demands  that  have  been  contracted  in  ignorance  of  its  existence :  Id. 

When  the  good  faith  of  a  mortgage  is  in  question,  the  time  when  it 
was  filed  and  the  use  afterwards  made  of  it,  may  be  shown  :  Id. 

A  purchase  made  by  one  who  is  insolvent  and  with  the  purpose  not 
to  pay,  is  void  even  though  the  buyer  has  not  made  false  representa- 
tions :  Id. 

Deed.     See  Boundary. 

Proof  to  Impeach  acknowledgment. — Very  clear  and  satisfactory  proof 
is  required  to  impeach  a  certificate  of  the  acknowledgment  of  a  deed  or 
mortgage.  The  uncorroborated  testimony  of  the  grantor,  or  party  exe- 
cuting the  same,  is  not  sufficient  to  overcome  the  evidence  afforded  by  the 
officer's  certificate  of  the  fact,  especially  when  the  execution  of  the  deed 
is  not  denied,  or  any  undue  influence,  coercion  or  fraud  shown :  McPher* 
son  Y.  Sanborn,  88  Ills. 

Ejectment. 

Right  of  recovery  between  successive  Mortgagees. — In  ejectment,  where 
both  parties  are  mortgagees,  and  they  both  claim  from  a  common  source, 
the  party  having  the  oldest  mortgage,  from  the  common  mortgagor,  who 
first  forecloses  and  acquires  a  deed  must  prevail,  as  having  the  paramount 
legal  title.  If  the  junior  mortgagee  has  equitable  rights  by  not  being 
made  a  party  to  the  foreclosure,  he  must  resort  to  a  court  of  chancery : 
AhoUz  V.  Zellar,  88  Ills 

Estoppel.     See  Boundary ;   United  States. 
Evidence.     See  Debtor  and  Creditor;  Insurance. 

Proof  of  Relationship. — Interrogatories  relating  to  family  roUition- 
VoL.  XXVII.— 66 
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ship,  dates  of  decease  and  marriages,  may  well  be  answered  on  the  basis 
of  family  tradition  instead  of  direct  personal  knowledge  :  Van  Sickle  v. 
Gibson,  40  Mich. 

Parol  Evidence  to  modify  Written  Agreements — Resolutions  of  Appoint- 
ment—  Corporation. — Where  a  private  corporation  has  power  to  employ 
a  superintendent,  the  entry  in  its  proper  record  book,  of  a  resolution  of 
appointment  passed  by  its  directors,  is  admissible  to  help  establish  a 
claim  for  salary :  Kalamazoo  Nowlty  Manufacturing  Works  v.  Alacaiister, 
40  Mich. 

Where  the  immediate  issue  is  whether  there  was  a  contract  in  writing, 
oral  testimony  bearing  on  that  issue  cannot  be  excluded  on  the  assump- 
tion that  such  writing  exists  :  Id. 

A  resolution  of  appointment  is  prima  facie  not  a  contract,  and  can  be 
withdrawn  or  altered  before  acceptance  :  Jd, 

The  rule  excluding  oral  evidence  to  affect  a  written  contract  does  not 
apply  to  a  corporate  resolution  appointing  an  officer,  so  as  to  exclude 
evidence  to  show  the  actual  establishment  of  contract  relations  under 
it:  Id, 

Must  relate  to  the  Issue. — Evidence  must  be  con6ned  to  the  issue,  and 
even  for  the  purpose  of  corroborating  the  testimony  of  witnesses,  ao 
inquiry  into  facts  entirely  collateral,  leading  to  a  controversy  over  mat- 
ters altogether  foreign  to  the  case  before  the  court  cannot  be  permitted : 
Henkle  v.  McClure,  32  Ohio  St. 

Former  Adjudication.     See  Set-off, 

Fraud.     See  Bankruptcy  ;  Debtor  and  Creditor 

Frauds,  Statute  of. 

Parol  promise  to  Pay — What  is  anotliers  Debt. — E.  contracts  with  S. 
to  build  a  house,  and  S.  contracts  with  G.  to  furnish  labor  and  materials. 
G.  refuses  to  furnish  such  labor  and  materials,  except  upon  a  promise 
iuadc  to  him  by  E.  that  he  himself  will  pay  the  bill  out  of  funds  coming 
to  S. :  Ileld^  to  be  a  contract  not  within  the  Statute  of  Frauds  so  as  to 
make  a  writing  necessary  :  Estabrook  v.  Gebhart,  32  Ohio  St. 

The  work  being  done,  and  it  being  agreed  by  all  that  E.  should  pay 
G.,  who  was  to  give  up  his  claim  against  S.  and  look  to  E.  alone  for  pay- 
ment; this  is  such  a  contract  as  need  not  be  in  writing  under  the 
statute :  Id, 

Government.     See   United  States. 

Husband  and  Wife.     See  Trust ;    Witness 

Maj-ried  Woman — Charging  her  Separate  Estate-- Subscription  to  Cor- 
poration.— An  indebtedness  incurred  by  a  married  woman,  for  the 
benefit  of  herself  or  her  separate  property,  and  upon  its  credit,  and  the 
giving  of  a  note  or  other  obligation  therefor,  are  facts  from  which  a  court 
of  equity  may  imply  and  enforce  a  charge- against  such  property  :  Rice 
V.  Railroad  Co.,  32  Ohio  St. 

But  an  intention  to  charge  such  property,  will  not  be  implied,  merely 
from  the  giving  of  a  note  or  other  obligation  by  a  married  woman  :  Id. 

Neither  will  her  separate  property  be  made  liable  for  her  general 
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engagements,  in  the  absence  of  a  contract  valid  in  law  to  bind  the  same, 
or  of  such  facts  and  circumstances  as  make  it,  as  between  the  parties, 
just  and  equitable  :  Id. 

When  a  married  woman  subscribes  to  capital  stock  of  a  railroad  cor- 
poration, by  which  she  agrees  to  take  and  pay  for  a  certain  number  of 
shares  of  said  stock,  but  makes  default  in  payment,  and  action  is 
brought  to  charge  her  separate  property  with  the  amount  of  such  sub- 
scription :  Held,  That  in  the  absence  of  any  proof  that  either  party 
dealt  on  the  credit  of  such  property,  equity  will  not  imply  or  enforce  a 
charge  against  the  same  :  Id, 

Dower — Mortgage. — Where,  in  a  suit  brought  to  enforce  a  vendor's 
lien  for  purchase-money,  to  which  the  vendee  and  his  wife,  and  also  the 
holder  of  a  subsequent  mortgage  executed  by  the  vendee  alone,  are 
made  defendants,  and  the  proceeds  of  sale  of  the  land  covered  by  the 
liens  are  more  than  sufficient  to  discharge  the  vendor's  claim,  the  wife 
is  entitled,  as  against  such  mortgagees,  to  assert  her  contingent  right 
of  dower  in  the  surplus  fund  :    Unger  v.  Leiter,  32  Ohio  St. 

But  such  right  of  the  wife  must  be  protected  in  a  mode  which  will 
not  interfere  with  the  right  of  the  mortgagee  to  subject  the  whole  estate 
of  the  husband  in  the  premises,  to  the  present  satisfaction  of  the  mort- 
gage debt,  in  its  order  of  priority :  Id. 

Therefore,  when  such  surplus  is  insufficient  to  discharge  fully  the 
mortgage  debt,  the  court  should  not  (against  the  will  of  the  mortgagee) 
direct  one-third  of  the  surplus  fund  to  be  put  on  interest  by  the  sheriff, 
during  the  life  of  the  wife,  for  the  purpose  of  securing  her  contingent 
dower  interest :  Id. 

The  proper  course,  in  such  case,  is  to  award  to  the  wife  from  the 
surplus  fund,  the  value  of  her  contingent  right  of  dower  therein,  to  be 
ascertained  by  reference  to  the  tables  of  recognised  authority  on  that 
subject,  in  connection  with  the  state  of  health,  and  constitutional  vigor 
of  the  wife  and-  her  husband :  Id. 

Injunction.     See  Nuisance. 

Insurance. 

Perth  of  Navigation — Seaworthiness — Evidence. — When  a  steam- 
boat is  shown  to  have  been  seaworthy  at  the  time  she  was  insured,  and 
no  intervening  circumstance  occurs  to  render  her  unseaworthy,  her  sea- 
worthiness is  presumed  to  continue;  but  when,  during  the  life  of  the 
policy,  she  springs  a  dangerous  leak,  without  apparent  cause,  a  new  pre- 
sumption arises — that  of  unseaworthiness;  yet,  as  this  new  presump- 
tion is  not  a  conclusive  one,  the  owners  are  not  requited,  to  entitle  them 
to  recover  for  the  loss,  to  show  the  identical  cause  of  her  loss,  but  may 
show  a  probable  cause :  Insurance  Co.  v.  Tobin,  32  Ohio  St. 

In  case  of  loss  from  some  unknown  cause,  a  person  conversant  with 
steamboat  navigation,  and  who  is,  from  actual  experience,  familiar  with 
the  perils  attending  steamboat  navigation  on  the  privileged  waters  and 
other  of  the  western  rivers,  may  give  his  opinion,  and  say  whether  a 
steamboat,  while  being  navigated  thereon,  with  ordinary  skill  and  care, 
might,  without  apparent  or  known  cause,  suddenly  spring  a  leak  and 
sink  from  some  unknown  peril  of  the  river :  Id, 
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Wheathe  actual  effect  of  a  known  agency  is  unknown,  and  the  opinion 
of  one  familiar,  by  actual  observation,  with  the  matter  under  considera- 
tion, is  the  best  testimony  the  subject-matter  to  be  investigated  affords, 
the  opinion  of  such  person  may  be  received  as  testimony ;  hence,  it  was 
competent  to  receive  as  testimony  the  opinion  of  skilled  river  naviga- 
tors, familiar  with  the  subject,  as  to  the  effect  the  wave-swells  made  by 
a  larger  steamboat  would  have  upon  a  smaller  and  heavily-ladeo  one, 
while  passing:  Id. 

The  statements  of  a  steamboat  captain,  made  in  the  discharge  of  his 
duty  as  commander  of  the  vessel,  while  she  is  in  a  sinking  condition, 
and  he  is  in  the  act  of  seeking  aid  of  another  to  relieve  her  from  pres- 
ent peril  of  loss,  as  to  her  perilous  condition,  how  and  where  she  was 
leaking,  made  under  such  circumstances,  his  statements  accompanying 
his  acts,  and  explanatory  of  them,  are  res  gestae,  and  therefore  compe- 
tent testimony :  Id. 

Waiver  of  Forfeiture. — Where  a  mutual  insurance  company  imposes 
forfeiture,  in  case  a  loss  occurs  while  its  assessments  are  still  unpaid, 
but  its  local  agent  receives  past  due  assessments  with  knowledge  of  a 
loss  and  forwards  them  to  the  company  without  notifying  them  of  it, 
and  they  receive  them  and  two  or  three  weeks  afterward  order  the  loss 
to  be  paid  when  adjusted,  they  cannot  afterward  refuse  payment  on  the 
ground  of  delay  in  paying  the  assessments,  since  they  have  waived  that 
by  receiving  them  when  over  due  and  ordering  payment:  Farmers' 
Mutual  Fire  Ins.  Co.  v.  Bowen,  40  Mich. 

A  note  written  by  plaintiff's  attorney  before  suit,  and  expressing  the 
opinion  that  defendant  is  not  liable,  is  not  admissible  in  evidence  for 
the  defence :  Id, 

iNTOxiCATiNa  Liquors.     See  Criminal  Law. 

Jury.    See  Trial. 

Master  and  Servant. 

Risks  of  Employment — Injury  to  Railroad  Employee. — A  switchman 
while  standing  on  the  foot-board  of  a  tender  that  was  backing  on  a  side- 
track, let  go  the  hand-rail  to  shift  his  lantern  from  one  hand  to  the  other, 
and  was  thrown  off  by  a  jerk  caused  by  a  worn  rail  left  there  by  his  fel- 
low employees,  the  trackmen.  He  had  full  means  of  knowing  the  con- 
dition'of  the  track,  and  the  custom  of  the  road  as  to  using  worn  rails 
for  side-tracks  :  Held^  that  the  risk  was  one  of  the  ordinary  risks  of  bis 
employment,  and  that  he  had  no  ground  of  recovery  :  Michigan  Central 
Railroad  Co.  v.  Austin,  40  Mich 

MoRTaAQE.     See  Debtor  and  Creditor;  Ejectment;  Husband  and  Wife, 

Nuisance. 

Injunction  against  threatened  Nuisance. — Whether  injunction  to  re- 
strain threatened  injury  is  matter  of  right — Qumre.  HcUl  v.  Rood,  40 
Mich. 

Injunction  will  not  be  granted  where  such  relief  is  disproportionate 
to  the  injury  :  Id. 

A  wooden  building  encroached  six  inches  on  a  private  alley  for  more 
than  twenty  years.     The  owner  attempted  to  veneer  it  with  brick,  where- 


Digitized  by 


Google 


ABSTRACTS  OF  RECENT  DECISIONS.  525 

by  it  would  encroach  three  ioohes  more.  It  did  DOt  appear  that  the 
encroachment  would  materially  injure  the  right  of  way.  Held^  that  the 
adjacent  owner  was  not  entitled  to  remedy  by  injunction :  Id. 

Officer. 

When  ddegcUed  authority  presumed. — The  law  presumes  that  persons 
acting  in  a  public  office  have  been  duly  appointed^  and  are  acting  with 
authority,  until  the  contrary  is  shown.  If  officers  of  corporations  openly 
exercise  a  power  which  presupposes  a  delegated  authority  for  the  pur- 
pose, the  acts  of  such  officers  will  be  deemed  rightful,  and  the  delegated 
authority  will  be  presumed:  Kedy  v.  Sanders  et  al.^  S.  C.  U.  S.,  Oct. 
Term  1878. 

An  officer  de  facto  is  not  a  mere  usurper,  nor  yet  within  the  sanction 
of  law,  but  one  who,  colore  officii^  claims  and  assumes  to  exercise  official 
authority,  is  reputed  to  have  it,  and  the  community  acquiesces  accord- 
ingly :  HuMey  v.  Smith,  S.  C.  U.  S.,  Oct.  Term  1878. 

The  acts  of  such  officers  are  held  to  be  valid  because  the  public  good 
requires  it :  Id. 

Parent  and  Child. 

Liability  of  Father  for  Necessaries  supplied  to  Infant. — Where  a 
father  has  supplied  his  minor  son  with  necessaries,  or  is  ready  to  supply 
them,  he  cannot  be  bound  by  a  contract  the  son  may  make  with  a  third 
person  for  the  purchase  of  goods  without  his  authority,  although  they 
may  be  tegarded  as  necessaries  :  Johnson  v.  Smallwood,  88  Ills. 

Payment. 

When  voluntary,  cannot  he  recovered  back,  though  demand  illegal  and 
written  Protest  filed — Taxation. — Where  a  party  pays  an  illegal  demand 
with  a  full  knowledge  of  all  the  facts  which  render  such  demand  illegal, 
without  an  immediate  and  urgent  necessity  therefor,  or  unless  to  release 
his  person  or  property  from  detention,  or  to  prevent  an  immediate  seizure 
of  his  person  or  property,  such  payment  must  be  deemed  voluntary  and 
cannot  be  recovered  back.  And  the  fact  that  the  party  at  the  time  of 
making  the  payment  files  a  written  protest  does  not  make  the  payment 
involuntary :  Union  Facifc  Railroad  Co.  v.  County  Commissioners  of 
Dod^e  Co.,  S.  C.  U.  S.,  Oct.  Term  1878. 

When,  however,  a  party  not  liable  to  taxation  is  called  upon  peremp- 
torily to  pay  upon  a  tax-warrant,  and  he  can  save  himself  and  his 
property  in  no  other  way  than  by  paying  the  illegal  demand,  he  may 
give  notice  that  he  so  pays  it  by  duress  and  not  voluntarily,  and  by 
showing  that  he  is  not  liable,  recover  it  back  :  Id. 

Where,  however,  no  attempt  has  been  made  to  serve  a  tax-warrant, 
but  before  any  active  steps  whatever  have  been  taken  to  enforce  the 
collection  of  taxes,  one  present  himself  at  the  tax-office,  and  in  the 
usual  course  of  business  pays  in  full  everything  that  is  charged  against 
him,  accompanying  the  payment,  however,  with  a  general  protest  against 
the  legality  of  the  charges  and  a  notice  that  suit  would  be  commenced 
to  recover  back  the  full  amount  that  is  paid  :  Held^  that  such  a  payment 
is  not  compulsory  in  such  a  sense  as  to  give  a  right  to  recover  the 
money  back ;  Id. 
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Railroad.     See  Master  and  Servant, 
Sale.     See  Debtor  and  Creditor. 

Set-Off. 

Set  off  of  Juffgment — Former  Adjudication, — B.  had  a  coDtraet 
with  M.,  but  sued  him  on  the  common  counts  before  a  justice  to  recover 
back  an  overpayment.  He  did  not  put  the  contract  in  issue,  though  he 
gave  M.  credits  under  it.  M.  filed  no  set-off,  but  immediately  sued  B. 
before  another  justice  for  the  whole  amount  of  his  bill :  Heldy  that  the 
judgment  in  the  first  suit  did  not  bar  the  second  :  McEwen  v.  Bigelow^ 
40  Mich. 

A  plaintiff  cannot  fix  the  amount  of  a  contested  bill  by  giving  credit 
for  what  he  claims  it  should  be  :  Id. 

A  defendant  can  withhold  his  claim  of  set-off  to  he  litigated  in 
another  suit :   Id. 

A  judgment  recovered  before  one  justice  can  be  ascertained  and 
applied  by  another  in  satisfaction  of  a  counter  claim  recovered  before 
him  by  the  other  party  :  Id, 

Statute. 

When  Remedy  is  exclusive  — Where  a  statute  creates  a  new  offence 
by  prohibiting  and  making  unlawful  anything  which  was  lawful  before, 
and  provides  a  specific  remedy  against  such  new  offence  (not  antece- 
dently unlawful)  by  a  particular  sanction  and  method  of  proceeding,  that 
method  of  proceeding  and  none  other,  must  be  preserved  :  Conimis^ioH' 
ers,  dhc.  v.  Bank  of  Findley,  32  Ohio  St. 

By  sect.  15  of  "  an  act  to  establish  an  independent  treasury  of  the 
state  of  Ohio,"  any  person  advising,  aiding  or  participating  in  the  loan- 
ing of  the  public  moneys,  is,  with  the  public  officer  who  makes  such 
loan,  guilty  of  embezzlement,  and,  on  conviction,  is  subject  to  imprison- 
ment and  to  a  fine  in  double  the  amount  so  embezzled.  Such  fine  is  a 
judgment  in  favor  of  the  party  whose  funds  are  so  embezzled,  to  be  col- 
lected as  other  judgments  at  law,  and  can  only  be  satisfied  or  released 
by  such  party  :  Heldf  that  for  a  violation  of  said  section,  by  advising, 
aiding  or  participating  in  lending  the  public  moneys,  this  section  pro- 
vides for  a  new  offence,  and  gives  a  specific  remedy  to  the  injured  party 
in  the  judgment  therein  provided  for,  and  such  remedy  is  exclusive  of 
a  civil  action  for  the  same  offence :  Id, 

Taxation. 

Presumption  against  Exemption, — The  power  of  taxation  is  an  attri- 
bute of  sovereignty,  and  is  essential  to  every  independent  government 
Stripped  of  this  power  it  must  perish.  Whoever,  therefore,  claims  its 
surrender  must  show  it  in  language  which  will  admit  of  no  other  reason- 
able construction.  If  a  doubt  arise  as  to  the  intent  of  the  legislature, 
it  must  be  solved  in  favor  of  the  state :  Hoge  v.  Richmond  and  Dcm- 
mile  Railroad  Co,,  S.  C.  U.  S.,  Oct.  Term  1878. 

Trial. 

Practice — Opening  and  Conclusion  to  Jury. — The  party  holding  the 
affirmative  of  the  issue,  as  a  general  rule,  ought  to  open  and  close  the 
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^videDce  and  argument,  and  there  being  a  number  of  issues,  if  the 
plaintiff  holds  the  affirmative  of  any  one,  or  if  any  evidence  material  to 
his  case  is  required  of  him,  he  ought  to  begin.  In  determining  the 
question,  however,  upon  a  complicated  state  of  pleading,  a  liberal  discre- 
tion is  allowed  to  the  court  trying  the  cause,  and  this  discretion  will  not 
be  reviewed,  except  upon  a  plain  case  of  error  :  Montgomery  v.  Swindler, 
32  Ohio  St. 

Juror — Misconduct  of. — The  mere  fact  that  a  juror  in  a  civil  case  drank 
intoxicating  liquor  during  an  adjournment  of  the  court  while  the  trial 
was  in  progress,  is  not  a  sufficient  reason  for  granting  a  new  trial,  unless 
there  be  reason  to  suspect  it  may  have  had  some  influence  on  the  final 
result  of  the  case :  Pittsburgh^  Cincinnati  and  St.  Louis  Railway  Co.  v. 
Porter,  32  Ohio  St. 

Any  attempt  on  the  part  of  the  prevailing  party  or  his  attorney  in  the 
case,  to  corrupt  a  juror,  though  it  be  not  shown  to  be  successful,  is 
a  good  ground  for  a  new  trial :  Id. 

Where  it  appears  that  during  the  progress  of  a  trial,  the  prevailing 
party  or  his  attorney  has  furnished  intoxicating  liquors  to  a  juror,  it  is 
a  good  ground  for  a  new  trial,  unless  it  is  clearly  shown  that  it  was  not 
intended  to  influence  his  action  in  the  case,  and  that  it  had  no  influence 
on  his  mind  as  a  juror :  Id. 

Trust. 

Implied — Evidence — Husband  and  Wife. — A  trust  raised  by  implica- 
tion of  law  may  be  proved  by  parol :  Newton  et  ul.  v.  Taylor^  32  Ohio  St. 

An  implied  or  constructive  trust  may  be  established  from  the  acts  of 
a  party  who  has  obtained  money  upon  the  faith  of  his  agreement  to  buy 
lands  in  the  name  of  his  wife,  and,  having  bought  them,  takes  the  title 
to  himself:  Id. 

A  husband,  so  receiving  money,  which  would  not  have  been  advanced 
unless  upon  the  agreement  that  it  was  for  the  wife's  benefit,  and  to  he 
invested  in  her  name,  is  an  agent  for  the  wife,  and  by  taking  the  deed 
to  himself,  under  such  circumstances,  makes  himself  a  trustee  ex  male- 
ficio  :  Id, 

If  the  husband  is  a  participant  in  inducing  the  purchase  for  the  wife's 
benefit,  receives  the  money  for  that  purpose  to  invest  in  her  name,  and 
then  buys  for  himself,  this  is  such  a  fraud  as  will  create  a  trust  against 
him  and  those  claiming  under  him  with  notice  :  Id, 

When  it  arises. — Where  one  accepts  notes  of  another  in  trust  to  pay 
such  person's  debt,  and  agrees  with  the  creditor  to  either  turn  over  the 
note  to  him,  or  when  collected  to  pay  him  the  money,  and  enters  upon 
the  performance  of  the  undertaking,  there  will  arise  an  obligation  on  his 
part  to  execute  the  trust  faithfully,  and  an  action  lies  in  fjivor  of  the 
creditor  for  a  failure  to  do  so,  he  makes  himself  a  trustee  for  the  cred- 
itor, even  though  he  receives  no  compensation  :  Walden  v.  Karr,  88  Ills. 

United  States. 

Not  suable  directly  or  indirectly — Judgment  in  Ejectment  against  its 
Officers  not  an  Estoppel  to  tlie  Government. — The  United  States  filed  a 
bill  to  quiet  the  title  to  certain  lots  in  its  possession  in  San  Francisco; 
the  defendant  set  up,  by  way  of  estoppel,  certain  judgments  in  eject- 
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ment  rendered  by  the  state  courts,  at  the  suit  of  his  grantor,  against 
certain  officers  of  the  gOYcrnment  who,  as  its  agents,  had  possession  of 
the  lots ;  in  those  actions  the  district- attorney,  and  additional  coansel 
employed  by  the  Secretary  of  the  Treasury  appeared  for  the  defendants, 
and  the  title  was  contested  on  the  trial :  Held^  that  these  facts  consti- 
tuted no  estoppel  against  the  government,  although  in  California  a 
judgment  in  ejectment  is,  in  ordinary  cases,  an  estoppel  both  against 
the  tenant  in  possession  and  against  the  landlord  who  has  notice  of  the 
suit:    Carr  v.  Tiie  United  States,  S.  C.  U.  S.,  Oct.  Term  1878. 

The  United  States  cannot  be  estopped  by  proceeding  against  its 
tenants  or  agents ;  and  cannot  bo  sued  without  its  consent;  and  such 
consent  can  only  be  given  by  act  of  Congress.  No  state  can  pass  a  law 
making  the  United  States  suable  in  its  courts  :  Id. 

Without  an  act  of  Congress,  no  direct  proceedings  will  He  at  the  suit 
of  an  individual  against  the  United  States  or  its  property;  and  no  officer 
of  the  government  can  waive  its  privilege  in  this  respect,  nor  lawfully 
consent  that  such  a  suit  may  be  prosecuted  so  as  to  bind  the  govern- 
ment: Id. 

The  government  can  only  hold  possession  of  its  property  by  means 
of  its  officers  or  agents,  and  to  allow  them  to  be  dispossessod  by  suit, 
would  enable  parties  always  to  compel  the  government  to  come  into  court 
and  litigate  its  rights.  Therefore,  when  it  becomes  apparent  by  the 
pleadings,  or  the  proofs,  that  the  possession  assailed  is  the  possession 
of  the  government  by  its  agents^  the  jurisdiction  of  the  court  ought  to 
cease,  and  its  proceedings  cannot  be  set  up  as  an  estoppel  against  the 
government:  Id. 

The  cases  in  which  the  property  of  the  government  may  be  subjected 
to  claims  against  it,  are  those  in  which  the  property  is  in  juridical  pos- 
session by  the  act  of  the  government  itself,  or  has  become  so  without 
violating  its  possession,  and  it  seeks  the  aid  of  the  court  to  establish  or 
reclaim  its  rights  therein;  in  such  cases  it  is  equitable  that  the  prior 
rights  of  others  to  the  same  property  should  be  adjudicated  and  allowed. 
The  cases  of  The  Siren,  7  Wall.  152,  and  The  Davis,  10  Id.  15,  cited 
and  approved :  Id. 

Vendor  and  Vendeb. 

Rescission  hy  Vendee — Surrender  of  Possession. — A  purchaser  of  land 
by  contract,  who  has  paid  the  price  and  taken  possession,  cannot  main- 
tain an  action  to  recover  back  the  purchase-money,  without  giving  up 
the  possession  of  the  premises.  He  cannot  retain  the  use  of  the  estate 
and  maintain  an  action  to  recover  back  what  he  has  paid :  Long  v. 
Saunders,  88  Ills. 

Witness. 

Wife  not  competent  in  Prosecution  of  Husband. — A  wife  is  not  a  com- 
petent witness  for  her  husband  in  a  criminal  prosecution  ;  and  her 
incompetency  in  such  cases  is  not  removed  by  either  the  criminal  oi 
civil  codes  of  procedure  :  Schultz  v.  State,  32  Ohio  St. 
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Thb  maxim  cujus  est  solum  ejus  est  usque  ad  caelum^  et  ad  inferos 
expresses  the  interest  which  a  fee-simple  owner  has  in  land.  He 
owns  everything  contained  between  lines  drawn  from  the  centre  of 
the  earth  through  the  boundaries  of  his  surface  property,  and  pro- 
duced to  infinity.  Theoretically,  he  has  a  right  in  the  one  direction, 
to  erect  a  structure  reaching  the  heavens;  or,  in  the  other,  to 
excavate  to  the  lowest  depths. 

In  order,  however,  to  the  proper  enjoyment  of  these  rights,  it  is 
necessary  that  there  be  a  mutual  yielding  of  interest ;  the  theoret- 
ical must  be  modified  by  the  practical.  This  common  consent  is 
embodied  in  the  familiar  maxim  sic  utere  tuOy  ut  alienum  non  Icedas. 
The  meaning  of  this  would  seem  to  be  that  the  absolute  ownership 
of  property  is  qttalified  in  its  use. 

A  consideration  of  the  subject  of  Support,  Lateral  and  Sub- 
jacenty  will  furnish  an  illustration  of  the  conflict  between  the  two 
common-law  maxims. 

L  Lateral  Support. — The  obvious  distinction  between  the  soil 
in  its  natural  state  and  the  soil  whose^eight  is  increased  by  artificial 
means,  suggests  the  most  appropriate  division  of  the  subject. 

(a)  TJh£  Natural  Soil, — It  is  a  well  settled  principle  of  law,  that 
the  owner  of  land  in  its  natural  state,  has  a  right  to  have  it  sup- 
ported by  his  neighbor's  soil. 

The  Code  of  Solon  recognised  this  principle,  as   may  be  seen 
from  the  quotation,  *'If  a  man  dig  a  sepulchre,  or  a  ditch,  he  shall 
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leave  (between  it  and  his  neighbor's  land),  a  space  equal  to  its 
depth ;  if  he  dig  a  well,  he  shall  leave  the  space  of  a  fathom.*' 

This  enactment  was,  in  substance  embodied  into  the  Roman  Law 
of  the  Twelve  Tables,  and  thence  transferred  to  the  Pandects  of 
Justinian :  Digest  X.,  b.  10,  tit.  L,  §  18. 

The  doctrine  has  prevailed  from  the  earliest  times,  in  the  Eng- 
lish  law.  It  is  well  formulated  by  Rolle,  in  the  case  of  Wilde  v. 
Minst^lei/y  Rolle  Abr.  ^^  Trespass,*'  I.,  pi.  1.  "It  seems  that  a 
man  who  has  land  closely  adjoining  my  land,  cannot  dig  his  land 
so  near  mine,  that  mine  would  fall  into  his  pit,  and  an  action 
brought  for  such  an  act  would  lie."  The  later  English  decisions 
uniformly  recognise  the  law  as  laid  down  by  Rolle,  and  the  consid- 
eration of  a  very  few  cases,  will  show  how  closely  the  American 
law  has  followed  the  English. 

A  very  important  case,  and  one  always  cited  when  the  subject  is 
discussed,  is  that  of  Thurston  v.  Rancockj  12  Mass.  220.  Par- 
ker, C.  J.,  in  the  course  of  his  opinion,  remarks:  "A  man, 
in  digging  upon  his  own  land,  is  to  have  regard  to  the  position  of 
his  neighbor's  land,  and  the  probable  consequences  to  his  neighbor, 
if  he  digs  too  near  his  line  ;  and  if  he  disturbs  the  natural  state  of 
the  soil,  he  shall  answer  in  damages.** 

The  case  of  Farrand  v.  Marshall,  1%  Barb.  380,  sustains  the 
law  as  stated  in  the  above  case,  that  the  tight  to  natural  support  is 
incident  to  property. 

Chancellor  Walworth,  in  delivering  the  opinion  in  Lasala  v. 
Eolbrook,  4  Paige  169,  says,  **  I  have  a  natural  right  to  the  use  of 
my  land,  in  the  situation  in  which  it  was  placed  by  nature,  sur 
rounded  and  protected  by-  the  soil  of  the  adjacent  lots.  And  the 
owners  of  those  lots  will  not  be  permitted  to  destroy  my  land,  by 
removing  this  natural  support,  or  barrier.** 

The  Pennsylvania  case  bearing  most  directly  on  the  subject,  is 
that  otAltvater  v.  Woods,  1 W,  N.  C.  28  (Pa.).  Altvater,  the  defend- 
ant below,  undertook  to  reduce  his  lot  to  the  grade  of  the  street, 
in  the  city  of  Allegheny,  and  as  a  consequence,  the  soil  of  the 
plaintiff's  lot  fell  into  the  excavation.  The  court,  in  charging  the 
jury,  allowed  the  defendant  the  right  to  excavate  his  own  ground; 
but  held  that  if  he  could  not  excavate  without  injury  to  his  neigh- 
bor's natural  soil,  he  was  to  be  entirely  deprived  of  his  right. 

The  doctrine  was  also  applied  in  Bell  et  al.  v.  Reed,  81  Leg.  Int 
889  /'Pa.),  where  the  complainant  brought  a  bill  in  equity  to  restrain 
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the  respondents  from  excavating  so  near  complainant's  land  as  to 
deprive  it  of  its  natural  support.  The  court,  in  accordance  with 
the  Master  s  report,  awarded  a  perpetual  injunction,  restraining  the 
respondents  from  excavating  within  forty  feet  of  complainant's 
land.  On  appeal  the  injunction  was  so  modified  as  to  allow  the 
appellants  to  strip  their  land  up  to  the  appellees  line,  ^* provided 
they  furnish  a  sufficient  artificial  support  for  appellee's  land." 

This  modification  calls  attention  to  another  very  important  prin- 
ciple, and  one  which  is  recognised  in  other  than  Pennsylvania 
cases :  Thwrston  v.  Hancock^  Lasala  v.  Holbrooke  iupra ;  Mad' 
cliff  V.  Mayor,  ^<?.,  4  Gomst  195. 

In  our  zeal  for  establishing  and  protecting  the  right  of  lateral 
support,  which  a  man  has  in  his  neighbor's  soil,  there  is  danger  of 
our  overlooking  the  fact  that  the  neighbor  also  has  rights  which 
are  to  be  respected.  His  land  may  be  of  such  a  quality  as  to  be 
useful  or  valuable  only  by  being  excavated  and  disposed  of ;  as  in 
the  very  common  cases  of  sand-pits  and  stone  quarries.  Tet,  if 
the  principle  under  consideration  is  applied  in  its  full  force,  he  will 
be  prevented  from  gaining  as  much  profit  from  his  land  as  he  should 
gain.  Hence,  the  wisdom  of  the  rule  or  permission  in  Bell  v.  Heed, 
allowing  the  appellants  to  support  their  neighbor's  soil  artificially, 
and  thus  to  receive  the  full  benefit  of  their  own  soil.  But  it  would 
seem  that,  notwithstanding  any  care  or  skill  on  the  part  of  the 
defendant,  still,  if  the  plaintiff's  soil  falls  in  as  a  consequence  of 
the  excavation,  the  defendant  is  liable  for  all  damages :  Hayes  v. 
Cohoes  Co.,  2  Comst.  162. 

The  majority  of  the  cases  considered  arose  with  reference  to 
land  burdened  with  buildings.  But  in.  them  all  the  doctrine  of 
lateral  support  to  the  natural  soil  is  impliedly  admitted,  if  not 
expressly  stated  to  be  the  law.  The  principle,  originating  in  an 
antiquity,  preserved  in  the  civil  and  the  common-law  system,  is 
well  recognised  in  the  law  of  to-day. 

(6)  Hie  Soil  Burdened. — As  to  the  right  of  support  which 
adjoining  landowners  have  to  each  other's  soil,  there  is  a  manifest 
distinction  to  be  drawn  between  lands  as  left  by  nature  and  land 
whose  weight  is  increased  by  artificial  means.  While  it  is  plainly 
in  accordance  with  law  and  justice  that  I  should  have  undisturbed 
enjoyment  of  ray  land,  it  is  not  so  clearly  lawful  or  just  that  I 
should  increase  the  weight  of  my  land,  and  call  upon  my  neighbor 
liot  to  disturb  my  newly-acquired  rights  if  a  right  it  be.     As  we 
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have  before  seen,  the  neighbor  has  as  much  right  to  his  soil  as  I 
have  to  mine ;  and  consequently  he  may  dig  it  up  and  carry  it 
away,  provided  he  does  not  injure  my  natural  soil  in  so  doing. 
In  preventing  him  from  excavating,  lest  he  undermine  my  build- 
ing, I  would  be  committing  a  positive  wrong,  that  is,  would  be 
depriving  him  of  a  natural  right. 

Lord  Tenterden,  in  delivering  the  opinion  of  the  court  in 
Wt/att  V.  ffarrisorij  3  B.  &  Ad.  871,  after  referring  to  the  right 
of  action  for  damages  occasioned  to  the  natural  soil  by  excavation, 
remarks :  ^^  But  if  I  have  laid  an  additional  weight  upon  my  land, 
it  does  not  follow  that  he  (my  neighbor)  is  to  be  deprived  of  the 
right  of  digging  his  own  ground  because  mine  will  then  become 
incapable  of  supporting  the  artificial  weight  which  I  have  laid  upon 
it.**  The  same  view  is  held  in  Thurston  v.  Hancock^  12  Mass.  220, 
and  in  Lasala  v.  Holbrooke  4  Paige  169,  in  which  latter  case  the 
chancellor,  after  speaking  of  the  neighbor's  right  to  dig  upon  his 
own  land,  says :  "  I  cannot,  therefore,  deprive  him  of  this  right  by 
erecting  a  building  on  my  lot,  the  weight  of  which  will  cause  my 
land  to  fall  into  the  pit  which  he  may  dig,  in  the  proper  and  legiti- 
mate exercise  of  his  previous  right  to  improve  his  own  lot.**  The 
foregoing  authorities  are  suflScient  to  establish  the  general  rule,  that 
a  landowner  has  no  natural  right  to  increase  the  lateral  pressure  of 
his  soil,  or  to  add  to  his  neighbor's  obligation  of  natural  support. 
But  afl  buildings  of  some  kind  are  necessary  to  the  comfort  and  con- 
venience of  landowners,  and  since  they  have  no  natural  right  to  the 
support  of  the  adjacent  soil,  it  is  obvious  that  there  must  be  some 
artificial  right  established  either  by  usage  or  law. 

Easements  are  acquired  by  grant,  express  or  implied,  or  by  pre- 
scription presuming  a  grant.  A  grant  of  an  easement  may  be  im- 
plied from  certain  peculiar  circumstances  attending  the  transfer  of 
land.  It  has  been  held  in  several  cases,  for  instance,  that  where  the 
owner  of  two  lots  of  ground  conveys  one  of  them  upon  which  a 
house  is  standing,  he  cannot  excavate  so  as  to  affect  the  house 
because  an  implied  right  of  support  has  passed  with  it :  McChttre 
V.  Grantj  1  Dutcher  356 ;  United  States  v.  Appletony  1  Sumn. 
492.  Another  case  extends  the  owner's  disability  to  his  assigns : 
Lasala  v.  Holbrook,  4  Paige  169. ,  It  has  been  held  that  where 
an  owner  divides  his  estate  by  the  alienation  of  a  part,  the  alienee 
becomes  entitled  to  all  the  continuous  and  apparent  easements: 
Keiffer  v.  Imhoff,  2  Casey  438  (Pa.).     But  while  the  easement  of 
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sapport  to  buildings  may  be  continuous,  it  is  not  apparent.  Hence, 
in  accordance  with  the  maxim  expressio  unius  exclusio  aUerius  est^ 
it  follows  that,  under  the  last  case,  such  an  easement  does  not  pass 
by  an  implied  grant  on  the  division  of  an  estate. 

Easements  may  also  be  acquired  by  prescription  presuming  a 
grant.  The  common  lawyers,  from  the  earliest  times,  manifested  a 
certain  reverence  for  whatever  was  ancient.  Back  to  a  time  whereof 
the  memory  of  man  runneth  not  to  the  contrary,  was,  with  them, 
a  favorite  expression.  It  was  owing  to  this  tendency  that  houses, 
ancient  or  upou  ancient  foundations,  obtained  an  advantage  over 
those  newly  erected.  Ancient  buildings  were  such  as  had,  by  lapse 
of  time,  gained  a  right  to  support  by  prescription  ;  this  right  being 
more  properly  an  easement^  while  the  right  to  lateral  support  of 
land  by  land,  is  rather  an  incident  of  property  than  an  easement : 
Humphries  v.  Brogden^  12  Q.  B.  739. 

The  reasoning  was  similar  to  that  regarding  the  acquirement  of 
land,  under  the  Statutes  of  Limitations  :  that  as  the  mere  posses- 
sion of  land  ripens,  by  lapse  of  time,  into  an  indefeasible  title ;  so, 
the  right  of  support  to  buildings,  originally  no  right  at  all,  becomes 
one  by  the  length  of  time  during  which  it  has  remained  undisturbed. 
The  doctrine  of  the  common  law  is,  in  short,  that  the  easement  of 
support  to  artificially  weighted  land,  may  be  acquired  by  prescrip- 
tion presuming  a  grant,  as  well  as  by  a  grant  itself.  The  principle 
is  well  illustrated  by  Lord  Ellenborouoh  in  Stansell  v.  Jollard^ 
1  Selw.  N.  P.  444.  His  language  is :  ^^  Where  a  man  has  built  to 
the  extremity  of  his  soil,  and  has  enjoyed  his  building  above 
twenty  years,  upon  analogy  to  the  rule  as  to  lights,  he  has  acquired 
a  right  to  a  support,  or,  as  it  were,  of  leaning  to  his  neighbor's 
soil,  so  that  his  neighbor  cannot  dig  so  near  as  to  remove  the 
support;  but  it  is  otherwise  of  a  house  newly  built.'' 

The  common-law  doctrine  as  to  prescriptive  support  is  followed 
in  a  number  of  American  cases :  Thurston  v.  Hancock^  12  Mass. 
220 ;  Lasala  v.  ITolbrooky  4  Paige  169.  But  see  CHlmore  v.  Dm- 
colU  122  Mass.  207. 

In  Pennsylvania,  however,  we  find  a  diflPerent  rule  prevailing. 
We  will  adopt  the  analogy  suggested  above  by  Lord  EllenboRough, 
and  consider  first,  the  Pennsylvania  law  as  to  ^^  Ancient  Lights," 
and  from  that  may  be  inferred  the  law  as  to  the  easement  of  sup- 
port by  prescription. 
In  Haverstick  v.    Sipe,  9  Casey  371  (Pa.),   Lowrib,  C.  J., 
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remarks :  "  It  has  never  been  considered  in  this  state  that  a  con- 
tract for  the  privilege  of  light  and  air  over  another  man's  ground 
could  be  implied  from  the  fact  that  such  a  privilege  has  been  long 
enjoyed,**  and  the  reason  he  gives  for  this  is,  that  "the  advantage 
which  one  man  derives  by  obtaining  light  and  air  over  the  ground 
of  another  is  no  adverse  privilege."  In  Richart  v.  Scott^  7  Watts 
460  (Pa.),  remarking  on  the  claim  of  the  plaintiff  to  an  implied 
consent  to  the  support  of  buildings,  and  admitting  that  an  ease- 
ment may  be  acquired  by  adverse  enjoyment  and  acquiescence  for 
twenty-one  years,  Kennedy,  J.,  says:  *'But  it  is  difficult,  if  not 
impossible  to  conceive,  how  an  implication  or  presumption  of  such 
license  or  grant  can  be  made,  where  there  is  no  adverse  user^ 
encroachment  upon  or  possession  had  or  taken  of  any  right  or  thing 
belonging  to  another,  and  nothing  done  to  which  any  other  can 
make  even  the  slightest  color  of  objection." 

Thus  it  may  be  seen  that  one  of  the  essentials  to  an  easement  by 
prescription  is  an  adverse  user  during  a  certain  period.  Hence,  it 
being  shown  that  neither  the  user  of  light  over,  nor  of  support  to 
buildings  from  another's  ground,  can  be  called  adverse^  or  under  a 
claim  of  right,  it  follows  that  neither  right  can  be  established  or 
maintained  in  Pennsylvania.  So  far  as  the  law  of  Pennsylvania 
is  concerned,  I  am  inclined  to  regard  the  privilege  of  support  as 
belonging  to  that  class  of  easements  which  are  created  by  express 
grant  only. 

Of  the  two  doctrines  considered,  that  of  the  Pennsylvania  courts 
is  clearly  the  more  logical  and  philosophical.  Yet  what  was  long 
assured  as  the  common-law  doctrine  as  to  prescriptive  support,  has, 
as  we  have  seen,  obtained  in  England  and  a  number  of  the  United 
States.  We  may  understand  the  law  of  Stansell  v.  Jollard  to  have 
remained  in  full  force  in  the  English  courts  up  to  December  11th 
1877,  when  it  was  entirely  overruled  and  swept  out  of  existence 
by  a  majority  judgment  of  the  Queen's  Bench,  delivered  on  that 
date. 

The  case  of  Angus  v.  Daltoriy  Law  Rep.  8  Q.  B.  Div.  85 ;  17 
Am.  Law  Reg.  N.  S.  645;  is  one  of  importance,  as  its  mani- 
fest tendency  is  entirely  to  change  the  current  of  the  English 
decisions  on  the  subject  of  prescriptive  support.  It  was  an  action 
brought  against  defendants  for  so  excavating,  as  not  to  leave  suffi- 
cient lateral  support  for  plaintiff's  factory.  Plaintiffs  had  enjoyed 
the  support  of  the  neighboring  house  and  soil  for  twenty-seven 
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years.  The  majority  opinion  of  the  court  was  delivered  by  CocK- 
BURN,  G.  J.  (Mellor,  J.,  assenting,  Lush,  J.,  dissenting).  His 
argument  is,  I  think,  contained  in  substance,  in  the  following  com- 
prehensire  sentence :  ^^  To  say  that  by  reason  of  an  adjoining  house 
being  built  on  the  extremity  of  the  owner's  soil,  a  right  of  support 
is  to  be  acquired  in  the  absence  of  any  grant  or  assent,  express  or 
implied,  against  the  adjacent  owner,  who  may  be  altogether  igno- 
rant whether  the  house  or  other  building  is  supported  by  Ips  soil  or 
not,  and  who,  whedier  he  knows  it  or  not,  has  no  means  of  resist- 
ing the  acquisition  of  an  easement  against  himself,  either  by  dissent 
or  resistance  of  any  kind,  appears  to  me  to  be  repugnant  to  reason 
and  common  sense,  as  well  as  to  the  first  principles  of  justice  and 
right."  It  is  not  difficult  to  perceive  the  similarity  between  the 
above  reasoning  and  that  of  Kennedt,  J.,  forty  years  earlier,  in 
Sichart  v.  Seott^  before  cited.  Adverse  user  and  acquiescence  are 
correlated,  and  the  two  together  are  essential  to  the  establishment 
of  an  easement  by  prescription.  Uninterrupted  user  amounts  to 
acquiescence.  But  where  nothing  is  done  to  which  objection  can 
be  made,  there  can  be  no  adverse,  no  interrupted  user,  and  conse- 
quently no  acquiescence.  It  is  not  a  little  remarkable  that  after 
tiie  lapse  of  so  long  a  time  the  doctrine  early  established  in  Penn- 
sylvania, and  looked  upon  as  a  peculiarity  of  the  law  of  that  state, 
shoiild  be  adopted  by  the  Court  of  Queen's  Bench  as  the  correct 
exposition  of  the  common  law. 

Now,  while  I  may  not  have  the  right  by  merely  increasing  the 
weight  of  my  property  to  prevent  my  neighbor  from  using  his  in  a 
reasonable  way,  still  it  is  manifest  that  I  have  a  right  to  protection 
from  the  consequences  of  his  careless  or  malicious  acts.  In  other 
words,  a  man  must  do  neither  intentional  injury,  nor  what,  through 
negligence,  may  amount  to  injury  to  his  neighbor. 

This  principle  is  clearly  laid  down  in  the  books.  In  Dodd  v. 
Hohney  1  A.  &  E.  498,  Lord  Denman,  C.  J.,  says,  inter  cUtay  "A 
man  has  no  right  to  accelerate  the  &11  of  his  neighbor's  house." 
The  opinions  of  Taunton  and  Willdlms,  JJ.,  are  to  the  effect  that 
defendants  should  not  have  been  negligent  so  as  to  have  injured  a 
house,  which  from  its  own  weakness  would  have  soon  fallen  down. 
The  principle  is  here  very  strictly  applied,  but  it  is  admitted  in 
the  syllahuSy  that  the  jury,  on  the  question  of  negligence,  may  con- 
sider the  state  of  the  plaintiff's  house. 

WooDWORTH,  J.,  in  Panton  v.  Holland^  17  Johns.  92,  remarks : 
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''  On  reviewing  the  cases,  I  am  of  opinion  that  no  man  is  answera- 
ble in  damages  for  the  reasonable  exercise  of  a  right,  when  it  is 
accompanied  bj  a  cautious  regard  for  the  rights  of  others ;  when 
there  is  no  just  ground  for  the  charge  of  negligence  or  unskilfulness, 
and  when  the  act  is  not  done  maliciously;*'  and  he  quotes  Baron 
CoMYNS  to  the  same  effect. 

In  Bentz  v.  Armstrong^  8  W.  &  S.  40  (Pa.),  Kennedy,  J.,  aft«r 
speaking  of  the  necessary  improvements  to  be  made  on  town  or  city 
lots,  and  the  consequent  change  in  the  soil,  enjoins  upon  the  pur- 
chaser, while  using  his  lot  for  the  purpose  for  which  it  was  bought, 
"  not  to  produce  any  detriment  or  injury  to  his  neighbor  in  the  occu- 
pation or  enjoyment  of  his  adjoining  lot." 

It  must  be  remembered,  however,  that  while  the  neighbor  is  to 
use  due  care  and  diligence,  his  liability  exists,  or  does  not  exist, 
according  to  the  proper  or  improper  construction  of  the  neighboring 
house.  This  is  clearly  the  law  as  laid  down  in  Richart  v.  Scotty  7 
Watts  460  (Pa.).  Kennedy,  J.,  says,  in  that  case,  "  Every  builder 
ought,  in  putting  up  his  house,  to  do  it  in  such  a  manner  as  to  impose 
no  unnecessary  expense  or  burthen  thereafter  upon  the  owner  of  the 
adjacent  lot,  when  he  shall  come  to  build  upon  it,  or  to  alter  and 
remodel  that  which  he  may  have  put  on  it  previously." 

II.  Subjacent  Support. — Land  may  be  divided  horizontally  as 
well  as  perpendicularly.  The  surface  of  the  earth  is  cut  up  into 
sections  of  square  feet,  square  acres,  and  (Square  miles.  So  may  its 
mass  be  divided  into  an  infinite  number  of  strata.  Each  stratum 
may,  equally  with  each  acre,  have  a  fee-simple  owner.  Just  as  a 
surface-owner  may  demand  support  from  an  aeJjacent  neighbor,  so 
may  he,  or  any  upper  owner,  demand  support  from  a  ^udjacent 
neighbor.  Both  rights  result  from  the  contiguity  of  two  freeholds. 
There  is  the  same  distinction  between  the  natural  and  the  bur- 
dened soil.  As  to  the  rights  of  support  to  the  natural  sail^  Lord 
Campbell,  C.  J.,  {Humphries  v,  Brogder^  12  Q.  B.  789),  shows  a 
perfect  similarity.  After  speaking  of  the  right  to  lateral  support 
as  a  "right  of  property  passing  with  the  soil,**  and  hence,  requir- 
ing no  grant,  he  continues:  ^^ Pari  ratione  where  there  are 
separate  freeholds  from  the  surface  of  the  land  and  the  minerals 
belonging  to  different  owners,  we  are  of  opinion  that  the  owner  of 
the  surface,  while  in  its  natural  state,  is  entitled  to  have  it  supported 
by  the  subjacent  mineral  strata.*' 

The  case  of  Humphries  v.  Brogden^  supra,  in  which  the  above 
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opinion  was  delivered,  was  decided  in  1850.  There  are  several 
other  cases  {Harris  v.  Ryding,  5  M.  &  W.  60 ;  Bawbotham  v. 
Wilson,  8  H.  L.  348 ;  Backhouse  v.  Bonomi,  9  Id.  511,)  on  the 
subject,  both  prior  and  subseqaent  to  that  date,  in  which  a  similar 
view  to  that  of  the  Chief  Justice  is  held,  and  it  is  law  in  Pennsyl- 
vania: Jones  V.  Wagner^  16  P.  F.  Smith  434. 

We  are  not  to  infer,  however,  from  the  language  of  Lord  Camf- 
BBLL,  that  the  subjacent  owner  is  to  be  entirely  deprived  of  his  right 
to  mine.  To  prevent  any  such  conclusion,  he  himself  remarks  fur- 
ther on  in  his  opinion :  "  Those  strata  may,  of  course,  be  removed 
by  the  owner  of  them,  so  that  a  sufficient  support  for  the  surface  is 
left." 

This  is  nothing  more  than  a  principle  of  common  sense  and  justice. 
A  man  of  the  least  mental  capacity  would  hesitate  in  buying  a 
mine  were  he  aware  that  he  would  not  be  allowed  to  excavate  it. 
He  may  undoubtedly  put  the  mine  to  the  use  for  which  it  was 
bought ;  but  he  must  understand  this  use  to  be  reasonable.     I^  ^^ 
his  duty  to  furnish  a  reasonable  support   to  the  surface   {IT<^^' 
ris  v.  By  ding,  6  M.   &  W.  60,),  which  is   "a  support  that  wm 
protect  the  surface  from  subsidence,  and  keep  it  securely  a^  *^ 
ancient  and  natural  level  :*'  Humphries  v.  Brogden,  12  Q.  B.  TSy. 
Anything  short  of  this,  even  in  the  absence  of  negligence,  ^^* 
render  the  lower  owner  liable  for  all  damages. 

This  is  the  normal  relation  existing  between  the  upper  and  lo"wer 
owners  of  land.     But  this,  of  course,  may  vary  according  to  circum- 
stances ;  as  where  the  surface-owner,  originally  holding  all  the  w^   ' 
has  conveyed  an  estate  in  the  minerals,  and  by  the  deed  of  convey 
ance  the  usual  mining  rights  are  enlarged.    It  was  held,  for  instate      » 
in  Bowbotham  v.  Wilson,  8  H.  L.  348,    that  the  rights   of   ^"^^ 
grantee  of  minerals  depend  on  the  terms  of  the  deed  by  which  t       jr 
are  conveyed.     A  much  stronger  case  on    this   point  is  Smci^  ^ 

Morton,  5  E.  &  B.  80,  the  language  of  whicli  is  :  '•  XJijon  the  ®^^^ 
erance  of  the  surface  and  the  minerals,  a   deed  might  be  ^'^^         ,^^ 
empowering  the  owner  of  the  minerals  to  remove  tbe  whole  ox  ^\^ 

without  leaving  a  support  for  the  surface  :    compensation  being  -to 

to  the  owner  of  the  surface  for  the  damage    thereby  occasiooo 
his  tenement.  * '  ^^  ^t 

Strong  as  this  is,  in  favor  of  the  grantee,  I  do  not  supposo 
in  case  of  gross  negligence,  he  would  be  free  from  liability-  -^mTt 

As  to  the  soil  burdened,  there  is  no  more    natural  right 
Vol.  XXVII.— 68 
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jacent  than  to  lateral  support.  The  right  may  be  acquired  at 
common  law,  by  grant  or  prescription.  The  right  by  prescription 
is  recognised  in  PaHridge  v.  Scotty  3  M.  &  W.  220,  and  Lord 
Campbell,  {Humphrie%  v.  Brogden,  supra),  though  admitting  the 
difficulty  of  finding  whence  the  grant  of  such  an  easement  can  be 
presumed,  yet,  illogical  as  it  may  seem,  holds  that  a  right  to  lateral 
support  may  be  acquired  in  this  manner  (referring  to  the  language 
of  Lord  Ellbnborougu  in  Stamell  v.  JoHardy  1  Selw.  N.  P.  444, 
as  an  authority  for  his  position),  and  extends  the  application  of  the 
principle,  by  analogy,  to  subjacent  support  The  principle  is 
adhered  to  in  Rogers  v.  Taylor ^  2  Hurlst.  &  N.  828,  with  the 
query  in  addition — whether  independently  of  prescription,  the 
owner  of  the  surface  has  not  a  right  to  the  vertical  support  of  the 
subjacent  strata,  for  the  surface  and  for  all  reasonable  buildings 
put  upon  it. 

The  whole  duty  of  the  subjacent  owners  may  be  summed  up 
in  the  one  expression  *'^ reasonable  use  ;*'  which  means  that  he  must 
work  his  mines  in  a  manner  not  materially  to  injure  the  surface. 
When  such  injury  does  occur,  there  is  a  presumption  of  negligence 
on  the  part  of  the  subjacent  owner.  If  negligence  be  shown,  it 
matters  not  whether  a  house  be  ancient  or  modern,  the  one  com- 
mitting the  wrong  will  be  liable.  Where  a  lower  owner  is  working 
his  mine  so  carelessly  that  if  he  continues,  injury  to  the  surface  will 
ensue,  ho  may,  on  complaint,  be  restrained  by  a  court  of  equity :" 
Latorence,  Merkle  ^  Co/s  Appeal^  2  W.  N.  C.  4  (Pa.).  As  to 
the  question  of  negligence  there  are  correlative  rights  and  duties. 
Caldwell  v.  Fulton,  1  Casey  481,  and  Jones  v.  Wagner y  16  P.  F. 
Smith  434,  substantiate  this  statement.  They  are  to  the  effect  that 
the  upper  and  under  ground  estates  are  governed  as  other  estates, 
by  the  maxim  sic  utere  tuo,  ut  alien um  7ion  kedas.  The  upper 
freeholder  is  entitled  to  reasonable  support  from  the  lower,  while 
the  lower  is,  in  turn,  not  to  be  unreasonably  deprived  of  his  accus- 
tomed rights. 

To  sum  up  the  entire  subject  of  support,  lateral  and  subjacent, 
it  may  be  said,  that  the  right  to  natural  support  is  universally  held 
as  law ;  that  the  right  of  support  to  burdened  soil  is  not  a  right 
naturally,  but  one  to  be  acquired  at  common  law  by  grant,  express 
or  implied,  or  (as  formerly  with  reference  to  lateral  support  and 
still  with  reference  to  subjacent  support)  by  prescription ;  by  the 
Pennsylvania  law,  to  be  acquired,  if  at  all,  by  express  grant  only. 
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We  have  considered  the  application  of  the  two  maxims  and  their 
conflict  with  each  other.  The  practical  has  modified  the  theoreti- 
cal, and  as  a  result,  the  language  of  the  law  to  the  landowner  is, 
while  your  dominion  extends  from  the  earth's  centre  to  the  highest 
heavens,  you  must  exercise  it  according  to  the  dictates  of  common 
sense  and  justice,  and  so  protect  your  neighbor  in  the  ei^oyment 

of  his  equally  extensive  right. 

Garnet  Pendleton. 


RECENT    ENGLISH    DECISIONS. 

High  Court  of  JtuttcCj  Court  of  Appeal. 
NIBOYET  V.  NIBOYET. 

The  English  Divorce  Court  has  jarUdiction  to  grant  a  divorce  against  a  foreigner. 

A  marriage  was  solemnized  at  Gibraltar  between  a  Frenchman  and  an  English- 
woman. The  husband  resided  for  several  years  in  England,  but  being  a  consul 
for  Prance  be  retained  his  domicile  of  origin.  The  wife  presented  a  petition  for  a 
divorce,  alleging  adultery  eommitted  in  England  and  desertion.  The  husband 
appeared  under  protest,  and  prayed  to  be  dismissed.  Heldf  that  the  court  had 
jurisdiction  to  grant  a  divorce. 

Appeal  from  an  order  of  Sir  R.  J.  Phillihore  dismissing  a 
petition  for  a  divorce. 

The  question  was,  wiiether  the  court  had  jurisdiction  to  receive 
a  petition  for  divorce  presented  by  a  wife,  her  domicile  of  origin 
being  English,  the  marriage  having  been  celebrated  at  Gibraltar, 
and  the  alleged  adultery  having  taken  place  in  England;  the 
domicile  of  the  husband,  who  was  a  consul  for  France,  having  been 
and  continuing  to  be  French,  although  he  was  residing  in  England. 

Sir  B.  J.  Pbillimore  dismissed  the  petition  on  the  ground  that 
the  court  had  no  jurisdiction  as  against  a  foreigner. 

Indervnck^  Q.  C,  and  Swahey^  for  the  petitioner. — There  is  no 
case  in  which  a  natural-bom  subject  of  the  Queen  has  been  refused 
a  divorce  on  any  question  of  domicile.  The  divorce  might  not  be 
recognised  in  some  other  countries,  but  such  divorces  are  constantly 
granted  in  every  Protestant  country.  The  wife  being  domiciled 
here  is  entitled  to  a  divorce  valeat  quantum.  The  husband  and 
wife  were  in  this  country ;  the  offence  was  committed  here,  and 
they  are  entitled  to  the  benefit  of  the  law  of  this  country :  Bro- 
die  V.  BrodU,  2   Sw.  &  Tr.  269;   Rat^liff  v.  Ratcliff,  1   Id. 
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467 ;  Firebrace  v.  Firebrace,  47  L.  J.  (P.,  S.  &  D.)  41 ;  Deck  v. 
Deck,  2  Sw.  &  Tr.  90;  29  L.  J.  (P.,  M.  &  A.)  129.  If  every 
natural-born  subject  can,  under  §§  27  and  81  of  the  Act  20  &  21 
Vict.  c.  85,  present  a  petition,  she  must  have  a  right  to  a  divorce : 
Bond  v.  Bond,  2  Sw.  &  Tr.  93 ;  29  L.  J.  (P.,  M.  &  A.)  143 ;  Le 
Sueur  V.  Le  Sueur^  1  Prob.  &  Div.  139 ;  Simonin  v.  MallaCy  2  Sw. 
&  Tr.  67  ;  29  L.  J.  (P.,  M.  &  A.)  97  ;  Sottomayory.  Be  Barron, 
3  Prob.  &  Div.  1.  The  question  could  not  have  arisen  formerly, 
because  the  canon  law  was  the  same  all  over  the  world.  The  sta- 
tute 23  Hen.  8,  c.  9,  as  to  citation  out  of  the  jurisdiction,  did  not 
apply  if  the  defendant  had  appeared.  In  Lindo  v.  Belisarw^  1 
Hagg.  Cons.  216,  the  court  decided  the  question.  Bonegal  v. 
Donegal,  3  Phillim.  697,  may  have  been  collusive  in  its  origin. 
In  Shaw  v.  Attorney- General,  Law  Rep.  2  Prob.  &  Div.  156 ;  and 
Lloyd  V.  Petitjean,  2  Curt.  Cons.  261,  the  court  assumed  juris- 
diction. No  doubt,  in  many  of  these  cases,  the  parties  did  not 
appear,  but  that  cannot  have  given  the  court  jurisdiction.  It  must 
be  admitted  that  much  of  the  reasoning  in  Shaw  v.  Gould,  Law 
Rep.  3  H.  L.  C.  65,  is  against  the  petitioner;  but  all  the  lords  did 
not  concur  in  the  reasoning.  The  observations  in  Warrender  v. 
Warrender,  2  CI.  &  Fin.  488,  are  strongly  in  favor  of  the  petitioner. 

GorBt,  Q.  C,  and  Greenwood,  for  the  Queen's  proctor. — It  is 
clear  that  every  husband  and  every  wife  in  every  country  cannot 
apply  to  this  court  for  a  divorce.  One,  at  all  events,  must  be  dom- 
iciled here,  and  the  wife's  domicile  is  that  of  her  husband,  so  tliat 
here  both  are  foreigners :  Deck  v.  Deck,  2  Sw.  &  Tr.  90,  is  the 
only  case  in  which  the  court  has  pronounced  for  a  divorce  between 
persons  not  domiciled  here.  But  the  courts  of  one  country  ought 
not  to  make  orders  affecting  the  personal  status  in  another  country 
of  a  person  not  domiciled  here.  Even  if  English  subjects  by  origin 
domiciled  abroad  can  be  divorced  here,  it  does  not  follow  that  this 
court  will  interfere  against  a  person  who  has  been  domiciled  here. 
In  Bond  v.  Bond,  2  Sw.  &  Tr.  93,  the  court  is  said  to  have  followed 
Deck  V.  Deck ;  but  that  is  not  so.  Brodie  v.  Brodie,  2  Sw.  &  Tr. 
259,  referred  to  in  Manning  v.  Manning,  Law  Rep.  2  Prob.  &  Div. 
223,  is  in  favor  of  the  respondent,  and  so  is  Wilson  v.  Wilson, 
Law  Rep.  2  Prob.  &  Div.  435.  Sottomayer  v.  De  Barros,  3  Id. 
1,  was  a  very  strong  case.  The  doubts  as  to  the  wife's  domicile 
raised  in  Dolphin  v.  Robins,  7  H.  L.  C.  390,  were  not  shared  by 
all  of  their  lordships.     Pitt  v.  Pitt,  4  Macq.  627,  shows  that  there 
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cannot  be  a  divorce  granted  unless  the  parties  are  domiciled  here. 
Telverton  v.  Yelverton^  1  Sw.  &  Tr.  674,  and  Tollemache  v.  Tol- 
lemachej  Id.  567,  show  that  the  court  has  no  jurisdiction  in  such 
cases. 

James,  L.  J. — This  case  was  argued  and  decided  in  the  court 
below,  and  has  been  argued  before  us,  exclusively  on  one  question, 
viz:  whether  an  English  court  has  or  has  not  jurisdiction  to  dis- 
solve the  marriage  tie  between  persons  not  domiciled  in  England, 
the  dissolution  of  such  a  marriage  being  the  real  and  avowed  object 
of  the  petitioner  in  the  suit.      That  such  should  be  the  avowed 
object  of  the  suit,  and  that  the  parties  should  be  desirous  of  having 
the  opinion  and  decision  of  the  court  on  that  question,  does  not  pre- 
clude the  court  from  seeing,  or  enable  the  court  to  avoid  seeing, 
what  the  real  question  raised  by  the  pleadings  is.     The  petitioner, 
after  alleging  the  marriage  at  Gibraltar,  alleges  desertion  for  two 
years  and  upwards  without  reasonable  excuse,  and  adulterous  inter- 
course committed  and  continued  from  the  year  1867  down  to  the 
institution  of  the  proceedings,  at  and  in  the  neighborhood  of  Sun- 
derland, in  the  county  of  Durham,  and  therefore  in  England.    The 
prayer  is  that  the  court  would  be  pleased  to  decree  the  dissolution 
of  the  marriage,  but  to  that  is  added  the  usual  prayer  for  general 
relief.     The  exact  words  are,  "  such  other  and  further  relief  in  the 
premises  as  to  this  honorable  court  may  seem  meet.**     I  read  these 
words  as  being  in  substance  such  further  or  other  relief.     The 
respondent  appeared  under  protest,  and  pleaded  to  the  jurisdiction 
in  substance  that  he  was  by  birth  and  domicile  a  Frenchman,  and 
that  although  he  had  resided  in  England  from  the  year  1862  to  the 
year  1869,  and  afterwards  from  the  year  1875  to  the  commence- 
ment of  the  suit,  he  so  resided  in  the  discharge  of  his  duties  in  the 
consular  service  of  his  own  government.     And  he  sums  up  thus : 
"  During  the  whole  period  of  the  respondent's  absence  from  France 
aforesaid,  he  retained  his  French  domicile,  and  has  not  now  and 
never  had  any  domicile  in  England.     By  reason  of  the  premises, 
this  honorable  court  has  not  had  any  jurisdiction  to  dissolve  the 
marriage  of  the  respondent  with  the  petitioner.**     And  he  prayed 
to  be  dismissed  from  all  further  observance  of  justice  in  this  suit. 
But  whether  the  respondent  is  or  is  not  right  in  his  contention  that 
the  court  has  no  jurisdiction  to  dissolve  the  marriage,  the  plea  to 
the  jurisdiction  must  fail  if  the  petitioner  be  entitled  to  any  relief 
whatever  in  the  suit,  on  the  facts  stated  in  her  petition. 
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Can  there  be  any  doubt  that  before  the  English  Act  of  Parlia* 
ment  transferring  the  jurisdiction  in  matrimonial  causes  from  the 
church  and  her  courts  to  the  sovereign  and  her  court,  the  injored 
wife  could  have  cited  the  adulterous  husband  before  the  bishop,  and 
have  asked  either  for  a  restitution  of  conjugal  rights,  or  for  a 
divorce  a  mensa  et  thoro,  and  in  either  case  for  proper  alimony  ? 
The  jurisdiction  of  the  Court  Christian  was  a  jurisdiction  over 
Christians,  who,  in  theory,  by  virtue  of  their  baptism,  became 
members  of  the  one  Catholic  and  Apostolic  Church.  The  church 
and  its  jurisdiction  had  nothing  to  do  with  the  original  nationality, 
or  acquired  domiciles  of  the  parties — using  the  word  domicile  in  the 
sense  of  the  secular  domicile,  viz.,  the  domicile  affecting  the  secular 
rights,  obligations  and  status  of  the  party.  Residence,  as  distinct 
from  casual  presence  on  a  visit,  or  in  itmere^  no  doubt  was  an  impor- 
tant element ;  but  that  residence  had  no  connection  with  and  little 
analogy  to  that  which  we  now  understand  when  we  endeavor  to 
solve,  what  has  been  found  so  often  very  difficult  of  solution,  the 
question  of  a  person's  domicile.  If  a  Frenchman  came  to  reside  in 
an  English  parish,  his  soul  was  one  of  the  souls,  the  care  of  which 
was  the  duty  of  the  parish  priest,  and  he  would  be  liable  for  any 
ecclesiastical  offence  to  be  dealt  with  by  the  ordinary  pro  salute 
animce.  It  is  not  immaterial  to  note  that  dioceses,  and  states  or 
provinces  were  not  necessarily  conterminous.  The  Channel  Islands, 
which  are  no  part  of  England,  are  in  the  diocese  of  Winchester, 
and  the  Isle  of  Man  is  in  the  province  of  York  ;  and  many  similar 
cases  might  be  found  on  the  Continent.  And  although  the  laws 
of  the  state  sometimes  interfered  by  way  of  coercion,  regulation  or 
prohibition  with  the  Courts  Christian,  the  latter  acted  propria 
vigorcj  and  they  administered  their  own  law,  not  the  law  of  the 
state,  and  they  administered  it  in  their  own  name,  and  not  in  the 
name  of  their  sovereign.  The  language  of  the  act  creating  the 
existing  court,  strikingly  illustrates  this  when  it  enacts  that  all 
jurisdiction  vested  in  or  exercised  by  any  ecclesiastical  court  or 
person  in  England,  &c.,  shall  belong  to  and  be  invested  in  Her 
Majesty.  It  was  not  previously  vested  in  her,  although  she  had 
appellate  jurisdiction  as  supreme  ecclesiastical  judge.  If  before 
that  act  had  passed,  the  facts  alleged  in  this  petition  had  occurred, 
and  the  injured  wife  had  applied  to  the  Bishop  of  Durham  for  such 
relief  in  the  matter  as  was  then  competent  to  him,  is  it  possible  to 
conceive  any  principle  on  which  the  guilty  husband  could  demur 
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to  the  Ordinary *8  jurisdiction?  The  wrong  done  in  his  diocese,  the 
offending  party  openly  and  scandalously  violating  the  laws  of  (Jod 
and  of  the  church  in  his  diocese,  why  should  he  decline  to  interfere  ? 
TVhat  could  it  be  to  him  whether  the  offender  was  born  in  any 
other  diocese  or  born  in  any  other  country, — Christian,  heathen  or 
Mahomedan,  and  had  not  in  the  eye  of  the  secular  court  aban- 
doned his  dooiicile  therein  ?  And  what  principle  of  international 
law  could  there  have  been  to  create  the  slightest  difficulty  in  the 
way  of  a  decree  for  restitution,  for  separation  a  mensa  et  thoro 
or  for  alimony  ?  The  wrongdoer  has  elected  to  reside  within  the 
local  limife  of  the  jurisdiction  of  the  Church  Court,  and  neither  the 
court  of  the  state  nor  the  church  or  state  court  of  his  own  coun- 
try has  any  ground  for  alleging  that  the  Church  Court  appealed 
to,  is  usurping  a  jurisdiction,  when  it,  by  ecclesiastical  moni- 
tion, declaration  and  censure,  compels  the  offending  party  to  give 
proper  redress,  or  declares  the  offended  party  to  be  thenceforth 
relieved  from  the  obligation  to  provide  for  or  to  adhere  to  the  bed 
and  board  of  the  other;  which  was  what  the  decree  of  divorce, 
a  mensa  et  thoro^  really  amounted  to.  If  I  were  asked  to  define, 
and  it  were  necessary  to  define,  what  in  the  particular  case  of 
matrimonial  infidelity,  constituted  a  matter  matrimonial  in  Eng- 
land at  the  time  when  the  act  was  passed,  I  should  define  it  to 
be  a  case  of  infidelity  where  the  matrimonial  home  was  in  England 
— the  matrimonial  home  in  which  the  offended  husband  ought  to 
be  no  longer  bound  to  entertain  the  unchaste  wife,  or  in  which 
the  chaste  and  offended  wife  ought  to  be  no  longer  bound  to 
share  the  bed  and  board  of  the  polluted  husband — ^the  matrimonial 
home,  the  purity  of  which  waa  under  the  watch  and  ward  of  the 
church  there.  I  will  give  two  illustrations  of  my  meaning.  It 
appears  to  me  impossible  to  suppose  that  an  English  court  would 
lose  its  jurisdiction  or  not  have  jurisdiction  because  the  guilty  party 
consorted  with  his  or  her  paramour  outside  the  territorial  limits  of 
the  diocese  or  on  a  journey.  And,  on  the  other  hand,  I  do  not 
think  that  an  English  court  ought  to  have  exercised  or  would  have 
exercised  jurisdiction  in  the  case  of  a  French  matrimonial  home  by' 
reason  of  an  act  of  infidelity  done  during  a  visit,  or  in  transit  to 
or  through  the  English  diocese.  The  proper  court  in  that  case 
would  have  been  a  French  court.  I  arrive^  therefore,  at  the  con- 
clusion that  the  facts  stated  in  the  petition  would  have  constituted  a 
matter  matrimonial  in  England,  in  which  some  jurisdiction  would, 
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but  for  the  passing  of  the  act,  have  been  vested  in,  and  exercised 
by  an  ecclesiastical  court  or  person  in  England,  and  that  such  juris* 
diction  now  belongs  to  and  is  vested  in  her  Majesty.  This  appears 
to  me  sufficient  to  dispose  of  the  plea  which  denies  all  jurisdic- 
tion whatever  in  the  subject-matter  of  complaint. 

But  the  same  considerations  appear  to  me  also  sufficient  to  dis- 
pose of  the  question  which  was  discussed  and  considered  in  the 
court  below,  viz.,  whether  the  court  can  under  the  English  statute, 
decree  a  dissolution  of  the  tie.  The  act  was  passed  expressly  "  to 
constitute  a  court  with  exclusive  jurisdiction  in  matters  matrimonial 
in  England,  and  with  authority  in  certain  cases  to  decree  the  dis- 
solution of  a  marriage.''  I  read  that  as  ^Mn  certain  of  such 
cases,'*  ''in  certain  of  atuih  matters  matrimonial"  in  England. 
And  that  is  followed  by  the  27th  section,  which  is  quite  universal 
in  its  language.  "It  shall  be  lawful  for  any  husband;  *  *  *  it 
shall  be  lawful  for  any  wife."  That  universality  is,  of  course,  to 
be  limited  by  the  object  and  purview  of  the  act,  and  is  to  be  read 
thus:  "And  in  any  such  matrimonial  matter  in  England  it  shall 
be  lawful  for  any  husband  or  wife,  &c."  And  except  such  limita- 
tion I  am  unable  to  find  any  limitation  which,  on  any  principle  of 
construction,  ought  to  be  implied.  Of  course  it  is  always  to  be 
understood  and  implied  that  the  legislature  of  a  country  is  not 
intending  to  deal  with  persons  or  matters  over  which,  according  to 
the  comity  of  nations,  the  jurisdiction  properly  belongs  to  some 
other  sovereign  or  state.  But  I  do  not  find  any  violation  of  that 
comity  in  the  legislature  of  a  country  dealing  as  it  may  think  just 
with  persons,  native  or  not  native,  domiciled  or  not  domiciled,  who 
elect  to  come  and  reside  in  that  country,  and  during  such  residence 
to  break  the  laws  of  God  or  of  the  land.  I  am  unable,  more 
especially,  to  imply  any  limitation  of  the  authority  of  the  court 
by  reference  to  the  principles  of  law  which  were,  at  the  passing  of 
the  act,  in  the  course  of  development  in  the  American  courts, 
where  it  is  now  settled  that  the  jurisdiction  is  to  be  determined  by 
the  domicile  of  the  complaining  party  at  the  time  of  the  complaint 
brought.  No  such  principle  had  then  been  established  or  recog- 
nised in  any  court  in  this  kingdom,  and,  on  the  contrary,  in  one 
very  important  division  of  the  realm,  Scotland,  the  Scotch  courts 
had  exercised  jurisdiction  in  entire  disregard  of  any  such  principle. 
The  fact  was  present  to  the  English  legislature  with  full  knowledge 
of  certain  very  painful  and  embarrassing  consequences  resulting  . 
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firom  it.  But  the  legislature  did  not  think  it  neccessary  or  fit  to 
make  any  provision  in  that  behalf.  A  Scotch  divorce  a  vinculo^ 
between  persons  not  Scotch  by  domicile,  was  held  to  be  void  in 
£ngland  as  to  an  English  marriage ;  but  so  far  as  Scotland  was 
coQcemed,  and  so  far  as  any  consequences  of  the  divorce  would 
have  to  be  determined  by  the  Scotch  courts,  the  divorce  was,  to  all 
intents  and  purposes,  valid  and  effectual.  It  is  very  inconvenient 
and  very  distressing  that  two  people  should  be  husband  and  wife  in 
one  country  and  not  husband  and  wife  in  another;  that  their 
marriage  should  be  a  lawful  marriage  in  one  and  bigamous  in 
another ;  that  they  should  be  compellable  by  the  laws  of  a  Christian 
country  to  a  cohabitation  which,  by  the  laws  of  another  Christian 
country,  would  be  an  adulterous  intercourse.  And  if  we  could 
find  in  the  general  application  of  the  law,  as  laid  down  by  the 
American  authorities,  a  satisfactory  escape  from  the  difiBculty,  we 
should  be  sorely  tempted  to  strain  the  construction  of  the  English 
statute  to  bring  it  into  harmony  with  that  law.  But  I  do  not  find 
any  such,  satisfactory  solution  in  that  law.  In  the  first  place  it 
appears  to  me  to  be  a  violation  of  every  principle  to  make  the  dis- 
solubility of  a  marriage  depend  on  the  mere  will  and  pleasure  of 
the  husband,  and  domicile  is  entirely  a  matter  of  his  will  and 
pleasure.  It  would  be  very  desirable,  no  doubt,  that  a  judicial 
decree  of  dissolution  of  a  marriage  affecting  the  status  of  husband ' 
and  wife,  a  decree  in  rem,  should  be,  if  possible,  recognised  by 
the  courts  of  every  other  country,  according  to  the  principles  of 
international  comity.  But  is  such  a  result  possible  ?  Would  any 
French  court  recognise  the  dissolution  of  a  French  marriage  because 
the  French  husband  had  been  minded  to  establish  his  domicile  in 
England  ? 

In  England  a  divorce  a  vinculo  is  only  granted  under  certain 
conditions,  and  with  very  careful  precautions  and  stringent  regula- 
tions to  prevent  its  being  the  result  of  collusion  between  the  parties. 
But  supposing  the  collusion  to  assume  the  form  of  an  abandonment 
of  the  English  domicile,  and  the  establishment  of  a  new  domicil  in 
some  country  where  a  divorce  can  be  obtained,  almost  if  not  quite, 
by  mutual  consent  and  arrangement  ?  Would  an  English  court,  or 
ought  it  to  recognise  such  a  dissolution  of  the  marriage  tie,  and 
allow  the  English  wife,  whose  original  domicile  would  be  restored 
thereby,  to  return  to  this  country  and  contract  a  valid  marriage 
here  ?     Moreover,  a  dissolution  of  the  marriage  for  adultery  is  only 
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one  of  the  modes  by  which  the  status  or  alleged  status  of  husband 
and  wife  is  judicially  determined.  A  decree  of  nullity  of  a  pre- 
tended marriage  is  quite  as  much  a  decree  in  rem^  and  has  all  the 
consequences.  How  would  it  be  possible  io  make  domicile  the  test 
of  jurisdiction  in  such  a  case  ?  Suppose  the  alleged  wife  were  the 
complainant,  her  domicile  would  depend  on  the  very  matter  in  con- 
troversy. If  she  was  really  married,  her  domicile  would  be  the 
domicile  of  her  husband  ;  if  not  married,  then  it  would  be  her  own 
previous  domicile.  If  domicile  is  required  to  give  jurisdiction,  that 
requisite  could  not  be  supplied  by  the  negligence  or  consent  of  the 
party ;  and  a  decree  for  dissolution  would  always  be  liable  to  be 
opened  by  a  fresh  litigation  raising  the  question — often  a  most  dif- 
ficult question — of  the  domicile. 

I  find  myself  unable  to  arrive  at  the  conclusion  that  the  domicile 
of  the  complaining  party  ought  to  determine  the  existence  of  the 
limits  of  the  jurisdiction  given  by  the  English  statute  to  the  Eng- 
lish court.  The  only  limitation  which  I  can  find  is  the  limitation 
of  the  jurisdiction  to  those  matters  which  come  under  the  category 
of  matrimonial  matters  in  England,  to  every  one  of  which  the  Eng- 
lish law,  with  all  its  consequences,  so  far  as  England  is  concerned, 
must  be  applied.  I  have  endeavored  to  ascertain  what  such  a  mat- 
ter is,  and  I  have  arrived  at  the  conclusion  that  the  present  case 
*  comes  within  that  category.  It  is  a  misfortune  that  that  law  with 
its  consequences  may  not  be  recognised  in  another  country,  but 
that  misfortune  inevitably  arises  from  an  irreconcilable  conflict  of 
laws  produced  by  the  irreconcilable  views  of  different  Christian 
communities  as  to  the  dissolubility  or  indissolubility  of  the  marriage 
tie.  or  the  sufiSciency  of  the  grounds  for  a  dissolution.  I  do  not 
think  that  I  am  overruling  any  English  case  in  holding  that  on  the 
facts  stated  in  this  petition  the  wife  is  entitled  to  the  relief  she  asks, 
or  in  laying  down  that  where  and  while  the  matrimonial  home  is 
English,  and  the  wrong  is  done  here,  then  the  English  jurisdiction 
exists  and  the  English  law  ought  to  be  applied. 

Protest  overruled  and  action  remitted. 

Cotton,  L.  J.,  concurred.     Brett,  L.  J.,  dissented. 

The   Act  of    Parliament   (20  &   21  courts,   and    was   pa^ed   expressly  to 

Vict.  c.  85),  under  which  the  present  ** constitute    a    court     with    exclnsire 

Divorce  Court  in  England  was  consti-  jurisdiction  in  matters  matrimonial  io 

tuted,  transferred  to  it  all  jurisdiction  England."     It  should  be  borne  in  mind 

formerly  vested    in   the    ecclesiastical  that    the    former    ecclesiastical    conrti ' 
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•were  .purely  jspiritunl  courts,  and  pre- 
vious to  the  reforraaiion,  were  but  part 
of  an  universal  system,  emanating  from 
the  See  of  Rome,  the  ultimate  appeal 
from  which  was  to  Rome  itself.  The 
canon  law  was  the  law  administered. 
Hence,  no  divorce  a  vinculo^  but  merely 
a  mensa  et  thorOy  was  permitted,  and 
such  continued  to  be  the  case  up  to  the 
passing  of  the  present  Divorce  Act. 
Previous  to  that  time  nothing  short  of 
a  private  Act  of  Parliament,  which  is 
itself  a  special  piece  of  legislation, 
could  dissolve  a  marriage,  and  even 
that  legislative  act  was  never  resorted 
to  prior  to  the  Reformation,  after  which 
event  all  the  Pope's  jurisdiction  in  mat- 
ters ecclesiastical  was  transferred  to  the 
king,  but  even  that  did  not  embrace 
the  right  to  grant  a  divorce  a  vinculo. 
The  appeal  from  the  Ecclesiastical 
Courts  lay  henceforth  to  the  king,  who 
exercised  that  authority  through  a  com- 
mittee or  house  of  delegates,  whose 
jurisdiction  was  subsequently  conferred 
on  the  judicial  committee  of  the  Privy 
Council,  and  eventually  by  the  56th 
sect,  of  20  &  SI  Vict.  c.  85,  was 
transferred  to  the  House  of  Lords. 
From  the  very  nature  and  origin  of 
the  spiritual  courts,  they  were  open  to 
all  who  were  resident  in  the  respective 
dioceses,  into  which  England  was 
divided — every  bishop  having  his  court, 
presided  over  by  his  chancellor,  and 
the  law  administered  being  the  canon 
law  of  Christendom,  or  the  universal 
law  of  the  Latin  church.  Originally 
then,  there  were  no  conflicting  laws  on 
the  subject  of  marriage  and  divorce  ex* 
isting  in  different  countries,  and  hence 
the  question  of  domicile  was  immaterial ; 
hut  as  various  countries  modified  or 
varied  the  rule  of  the  canon  law,  the 
question  of  domicile  gradually  assumed 
a  greater  importance.  But  as  in  Eng- 
land the  spiritual  courts  never  claimed 
to  exercise  the  power  of  granting  a 
divorce  a  vinculo  matrimonii,  residence  in 
the  diocese  was   deemed  sufficient   for 


the  ancient  jurisdiction  exercised  by  thera 
in  matrimonial  matters,  viz.,  that  of 
decreeing  what  is  now  termed  a  judicial 
separation.  The  modern  Act  of  Par- 
liament having,  however,  constituted 
an  entirely  original  tribunal,  having 
power  to  decree  a  dissolution  of  the 
marriage  itself,  it  becomes  a  serious 
consideration,  whether  domicile  is  not 
absolutely  necessary  to  give  such  a 
court  jurisdiction,  at  all  events  in  rela- 
tion to  divorces  a  vinculo,  the  grounds 
for  such  divorces  differing  in  different 
countries,  and  some  even  disallowing 
such  a  divorce  altogether.  This  would 
seem  especially  the  case  where  the  mar- 
riage itself  has  been  contracted  in  a 
foreign  country,  and  the  object  sought 
is  to  set  aside  that  contract.  The  lex 
loci  of  the  contract  must  be  respected, 
and  all  the  rights  and  duties  incident  to 
it,  should  be  enforced  by  the  municipal 
laws  of  the  country  in  which  the  parties 
happen  to  be  resident,  even  though  not 
domiciled.  Such  is  only  interna- 
tional comity.  Even  a  judicial  separa- 
tion is  perfectly  compatible  with  the 
relief  to  which  a  temporary  resident 
may  be  entitled,  but  to  affect  wholly  to 
dissolve  a  foreign  marriage,  which  per- 
haps is  indissoluble  in  the  country 
where  it  was  contracted,  without  first 
requiring  that  the  applicant  should 
become  domiciled,  or  in  other  words, 
should  have  evidenced  his  voluntary 
intention  exuere  pcUriam,  would  scarcely 
be  in  accordance  with  the  comity  of 
nations,  or  with  that  reciprocity  which 
the  true  spirit  of  the  jus  gentium  de- 
mands. 

In  Scotland,  the  spiritual  courts  have 
been  long  since  swept  away,  in  fact 
ever  since  the  disestablishment  of  the 
Episcopal  Church,  and  the  transfer  of 
their  jurisdiction  to  the  Court  of  Ses- 
sion, where  the  civil,  notthecanon  law, 
was  accepted.  The  law  of  divorce  being 
no  longer  regulated  by  the  law  of  the 
church,  and  divorces  a  vinculo  being 
permitted    upon    various    grounds    in 
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Scotland,  may  probably  explain  the 
requirement  of  domicile  in  divorce  suits 
instituted  in  the  Scotch  courts. 

The  Scotch  law  in  this  branch  of 
jurisprudence,  being  sui  generisy  and 
differing  from  the  general  law  of  Europe, 
including  England,  would  naturally 
Insist  upon  domicile  to  give  their  courts 
jurisdiction  over  foreigners  in  a  matter 
of  such  a  peculiar  and  exceptional 
character  as  divorce.  Their  special  and 
exceptional  jurisdiction  would  of  itself 
necessitate  a  special  domicile.  But  we 
see  in  the  case  of  SoUey,  where  a  man 
married  in  England,  but  divorced  in 
Scotland,  and  remarried  in  England, 
was  nevertheless  convicted  of  bigamy 
in  England  and  sentenced  to  transpor- 
tation, how  seriously  the  Scotch  law 
might,  at  times,  conflict  with  that  of 
England.  But  yet  in  that  case  the  con- 
flict arose  rather  out  of  the  doctrine 
then  held  in  England  of  the  indissolu- 
bility of  marriage,  except  by  a  special 
Act  of  the  Legislature,  than  out  of  the 
application  of  the  doctrine  of  domicile. 
The  English  spiritual  courts  were  still 
clinging  to  the  doctrine  of  the  Roman 
Church  on  the  subject  of  marriage.  The 
canon  law,  the  common  law  of  Chris- 
tendom previous  to  the  Reformation, 
was  still  their  rule  of  faith ;  in  one 
word,  the  English  canonists  were  at 
variance  with  the  Scotch  covenantors. 
Between  the  two,  poor  SoUey  was  sac- 
rificed. But  now  that  matters  matri- 
monial in  England  are  taken  out  of  the 
jurisdiction  of  the  spiritual  courts,  and 
divorces  a  vinculo  matrimonii  are 
granted  by  a  purely  secular  court,  no 
longer  necessitating  a  special  legislative 
interposition,  the  canon  law  in  such 
suits  being  abrogated,  and  a  jurisdiction 
nti  generis  established,  under  which  di- 
vorces are  decreed  upon  principles  and 
evidence  such  as  the  ancient  canon  law 
of  Europe  wholly  repudiated,  a  domicile 
in  the  country  seems  essential  to  give 
such  a  court  jurisdiction  over  marriages 
contracted  in  a  foreign  country,  and  to 


afford  a  locut  standi  to  a  saitor  demand- 
ing that  the  foreign  contract  be  rescind- 
ed. The  recognition  of  the  foreign  con- 
tract, as  has  been  before  observed,  is  a 
matter  of  international  obligation  reqdir- 
ing  no  domicile  either  to  constitute,  es- 
tablish or  enforce,  but  its  dissolution 
upon  certain  grounds  which  each 
country  prescribes  for  itself,  irre- 
spective of  any  general  international 
agreement  or  comity,  surely  demands  a 
domicile,  either  of  **  origin"  or  **  by  op- 
eration of  law,"  to  entitle  the  applicant 
to  prosecute  his  suit ;  and  indeed  such 
requirement  is  only  consistent  with  re- 
spect for  the  jurisdiction  of  the  original 
contract.  The  decision  before  us,  of 
the  Lords  Justices  of  Appeal,  is  one  of 
great  international  importance,  and  will 
doubtless  be  reviewed  by  the  House  of 
Lords,  where,  in  addition  to  the  law 
Lords,  the  House  will  have  the  able  as- 
sistance of  the  common-law  judges  to 
enable  them  to  arrive  at  a  satisfactory 
conclusion  on  a  matter  of  such  viul  in- 
terest In  the  interim,  it  may  not  be 
altogether  unedifying  if  we  presume 
even  to  anticipate  their  lordships'  judg- 
ment, by  the  aid  of  cases  though  not 
altogether  analogous,  yet  essentially 
connected  with  the  matrimonial  law  of 
England. 

Although  no  domicile,  in  the  legal 
acceptation  of  that  term,  is  required  to 
make  a  contract  of  marriage,  the  ques- 
tion is  whether  a  legal  domicile  in  Eng- 
land is  necessary  to  create  a  jurisdiction 
for  dissolving  a  marriage  contracted  in 
a  foreign  country,  or  even  for  granting 
a  judicial  separation.  Some  observa- 
tions of  Lord  Brougham,  in  delivering 
the  judgment  of  the  House  of  Lords  in 
Warrmider  v.  Warrender,  2  CI.  &  Fin. 
488,  may  possibly  throw  some  light 
upon  this  subject,  **  A  marriage,"  says 
his  lordship,  **good  by  the  laws  of  one 
country  is  held  good  in  all  others  where 
the  question  of  its  validity  may  arise ; 
for  the  question  always  most  be,  did  the 
parties  intend  to  contract  marriage  t  * 
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♦  *  All  that  the  courts  of  one  country 
hare  to  determine  is,  whether  or  not 
the  thing  called  marriage,  that  known 
relation  of  persons,  that  relation  which 
those  courts  are  acquainted  with  and 
know  how  to  deal  with,  has  been  validly 
contracted  in  the  other  country  where 
the  parties  profess  to  hind  themselves. 
If  the  question  is  answered  in  the  affirm- 
ative, a  marriage  has  been  had,  the  re- 
lation has  been  constituted  ;  and  those 
courts  will  deal  with  the  rigku  under  it 
according  to  the  principles  of  the  muni- 
cipal law  which  they  administer. 

*<  But  it  is  said  that  what  is  called  the 
essence  of  the  contract  must  also  be 
judged  of  according  to  the  lex  loci  am- 
traetus ;  and  as  this  is  a  somewhat  vague, 
and  for  its  vagueness  a  somewhat  sus- 
picious proposition,  it'  is  rendered  more 
certain  by  adding  that  dissolability  or 
indissolubility  is  the  essence  of  the  con- 
tract. Now  I  take  this  to  be  really  pe- 
titio  principii.  It  is  putting  the  very 
question  under  discussion  into  another 
form  of  words,  and  giving  the  answer 
in  one  way.  If  it  is  said  that  the  par- 
ties marrying  in  England  must  be  taken 
all  over  the  world  to  have  bound  them- 
selves to  live  until  death  or  an  Act  of 
Parliament  *  them  do  part,'  why  shall  it 
not  be  said  also  that  they  have  bound 
themselves  to  live  together  %on  such 
terms,  and  with  such  mutual  personal 
rights  and  duties  as  the  English  law  re- 
cognises and  enforces  f  Those  rights 
and  duties  are  just  as  much  of  the  es- 
sence as  dissolubility  or  indissolubility; 
and  yet  all  admit,  all  must  admit,  that 
persons  married  in  England,  and  settled 
in  Scotland,  will  be  entitled  only  to  the 
personal  rights  which  the  Scotch  law 
sanctions,  and  will  only  be  liable  to 
perform  the  duties  which  the  Scotch  law 
imposes.  Indeed,  if  we  are  to  regard 
the  nature  of  the  contract  in  this  respect 
as  defined  by  the  lex  loeiy  it  is  difficult 
to  see  why  we  may  not  import  from 
Turkey  into  England  a  marriage  of  such 
a  nature  as  that  it  is  capable  of  being 


followed  by,  and  subsisting  with  anoth- 
er, polygamy  being  there  the  essence  of 
the  contract.  ♦  ♦  ♦  Indeed,  another 
consequence  would  follow  from  this  doc- 
trine, of  confounding  with  the  nature  of 
the  contract  that  which  is  only  a  matter 
touching  the  jwiadidion  of  the  courts, 
and  their  power  of  dealing  with  the 
rights  and  duties  of  the  parties  to  it.  If 
there  were  a  country  in  which  marriage 
could  be  dissolved  without  any  judicial 
proceeding  at  all,  merely  by  the  parties 
agreeing  m  pais  to  separate,  every 
country  ought  to  sanction  a  separation 
in  pai*  there,  and  uphold  a  second  mar- 
riage contracted  after  such  a  separa- 
tion." 

The  learned  lord,  speaking  for  the 
House  of  Lords,  draws  a  distinction  be- 
tween the  incidents  and  the  essence  of 
the  marriage  contract.  **  The  fallacy  of 
the  argument  that  indissolubility  is  of 
the  essence  of  the  marriage  contract, 
appears  plainly  to  be  this :  It  confounds 
incidents  with  essence;  it  makes  the 
right  under  a  contract,  or  flowing  from 
and  arising  out  of  it,  parcel  of  the  con- 
tract ;  it  makes  the  mode  in  which  judi- 
catures deal  with  those  rights,  and  with 
the  contract  itself,  part  of  the  contract, 
instead  of  considering,  as  in  all  sound- 
ness of  principle  we  ought,  that  the  con- 
tract and  all  its  incidents,  and  the  rights 
of  the  parties  to  it,  and  the  wrongs  com- 
mitted by  them  respecting  it,  must  be 
dealt  with  by  the  courtt  of  the  country 
where  the  parties  reside,  and  where  the 
contract  is  to  be  carried  into  execution." 

Although  Lord  Brocoham  is,  as 
usual,  verbose,  his  meaning  is,  perhaps, 
best  discovered  in  the  following  sentence, 
forming  part  of  the  judgment,  and  which 
is  more  terse  than  his  usual  style.  In 
this  case  of  Warrender  v.  Warrender, 
there  had  been  a  mutual  separation,  but 
not  by  deed.  Alluding  to  this,  his  lord- 
ship says :  '<  I  am  of  opinion  there  is 
nothing  in  the  separation,  supposing  it 
had  been  ever  so  formal  and  ever  so 
full  in  its  provisions,  which  can  by  law 
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displftce  the  presamption  of  domicile 
raised  by  the  marriage,  and  subsisting 
in  full  force  so  long  as  the  marriage 
endures.^^ 

If  domicile  is  not  required  in  order  to 
give  the  coarts  jurisdiction,  then  it 
woald  appear  that  the  law  of  the  lex  loci 
contractus  must  be  introduced  into  the 
question  of  dissolubility  or  indissolubil- 
ity, equally  as  it  is  accepted  in  judging 
of  the  validity  of  the  narriage  itself. 
**At  all  events,"  says  Lord  Brough- 
am, *'this  is  clear,  and  it  seems  deci- 
sive of  the  point,  that  if,  on  some  such 
ground  as  this,  a  marriage  indissoluble 
by  the  lex  loci  is  to  be  held  indissoluble 
everywhere,  so,  conversely,  a  marriage 
dissoluble  by  the  lex  loci  must  be  held 
everywhere  dissoluble.  The  one  propo- 
sition is,  in  truth,  identical  with  the 
other.  Now  it  would  follow  from 
hence,  or  rather  it  is  the  same  proposi- 
tion, that  a  marriage  contracted  in  Scot- 
land, where  it  is  dissoluble  by  reason 
of  adultery,  or  of  n  on -adherence,  is  dis- 
soluble in  England,  and  that  at  the 
suit  of  either  party.  Therefore,  a  wife 
married  in  Scotland  might  sue  her  hus- 
band in  our  courts  for  adultery,  or  for 
absenting  himself  four  years,  and  ought 
to  obtain  a  divorce  a  vinculo  matrimonii. 
Nay,  if  the  marriage  had  been  solem- 
nized in  Prussia,  either  party  might 
obtain  a  divorce  on  the  ground  of  incom- 
patibility of  temper ;  and  if  it  had  been 
solemnized  in  France  during  the  earlier 
period  of  the  revolution,  the  mere  con- 
sent of  the  parties  ought  to  suffice  for 
dissolving  it." 

Such  appear  to  be  some  of  the  diffi- 
culties attending  the  dispensing  with  the 
domicile  of  the  parties  in  the  country 
where  the  divorce  is  sought.  The  mar- 
riage having  been  contracted  abroad, 
must  be  judged  of  by  the  lex  loci  con- 
tractus. No  domicile  having  been  ac- 
quired in  the  country  where  the  divorce 
is  sought,  and  the  marriage  contract 
being  not  an  ordinary  contract,  but 
forming  part  of  the  jus  gentium^  the  dis- 


solution of  the  contract  must  be  gov- 
erned by  the  same  lex  loci.  It  is  one 
thing  for  the  country  in  which  the 
divorce  is  sought  to  deal  with  the  rights 
of  the  parties  under  the  contract,  ac- 
cording to  the  principles  of  its  own 
municipal  law,  and  quite  another  thing 
to  dissolve  or  vary  the  contract  itself 
upon  the  grounds  of  its  own  stututable 
municipal  jurisdiction,  without  first  re- 
quiring of  the  parties  the  status  of  dom- 
icile. But  to  import  into  its  courts,  the 
lex  loci  relating  to  the  dissolution  or 
even  modification  of  the  original  con- 
tract would  amount  to  little  short  of  the 
usurpation  of  the  jurisdiction  of  a  for> 
eign  country,  in  a  matter  that  is  not  of 
an  international  character.  In  Pitt  v. 
Pitt,  4  Macq.  H.  L.  Cas.  627  ;  10  Jar. 
N.  S.  735,  it  was  lield  that  the  husband, 
who  in  1860  had  commenced  proceed- 
ings in  the  Scotch  courts  for  a  divorce 
on  the  ground  of  adultery,  had  not 
acquired  a  Scotch  domicile,  and  there- 
fore the  Court  of  Session  had  no  jurist 
diction.  In  the  same  case  it  was  ques- 
tioned whether  a  mere  domicile  of  on> 
gin,  or  whether  actual  **  habitation," 
or  domicile  by  choice,  is  sufficient  to 
confer  jurisdiction  on  the  court ;  but  the 
profession  of  a  domicile  of  one  kind  or 
another  in  the  country  where  relief  was 
sought,  was  considered  beyond  question. 

And  further,  if,  as  in  this  same  case, 
the  husband  goes  away  to  avoid  his 
creditors,  leaving  his  wife  behind,  his 
wife  cannot  be  compelled  to  become 
subject  to  the  tribunal  of  that  country 
in  which  her  husband  acquires  a  fresh 
domicile  :  Pitt  v.  Pitt,  supra. 

The  domicile  must  be  a  bona  fide  one. 
So  much  so  that  even  after  the  wife  (who 
was  living  apart  from  her  husband)  had 
instituted  a  suit  in  the  Scotch  coarts  for 
a  divorce,  on  the  ground  of  the  hus- 
band's adultery,  it  was  decided  she  had 
no  power  as  a  married  woman  to  acquire 
a  fresh  domicile  :  Dolphin  v.  Robinsy  89 
L.  J.;  P.  M.  &  A.  11.  In  the  case 
before   us,    the   plaintiff,   an  English- 
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womfln,  had  married  a  Frenchman  at 
Gibraltar  in  1856,  one  year  before  the 
passing  of  the  present  English  Divorce 
Act.  At  the  time  the  suit  was  com- 
menced by  the  wife  the  hosband,  though 
resident  in  England,  had  acquired  no 
legal  domicile  there,  and  the  wife  cannot 
acquire  a  domicile  for  herself,  though 
her  huAband  may  have  been  guilty  of 
such  misconduct  as  would  furnish  her 
with  a  defence  to  a  suit  by  him  for  a 
restitution  of  conjugal  rights  :  Yelverton 
T.  Yelverton,  I  Swab.  &  Trist,  585 ; 
yVhitconU)e  y.  Whitcombef  2  Curties  351. 
A  divorce  granted  in  England  might 
not  hold  good  in  the  country  of  her 
husband's  domicile,  and  she  might  be 
placed  in  the  anomalous  position  of  re- 
maining a  wife  in  the  country  of  her 
husband's  domicile,  and  of  being  a 
dirorced  woman  in  the  country  where 
he  had  no  domicile.  On  the  other  hand, 
were  she  domiciled  in  the  country  where 
the  divorce  was  obtained,  the  country 
where  the  original  contract  of  marriage 
was  effected  might  acknowledge  (we  do 
not  say  it  would)  the  efficacy  of  a  divorce 
obtained  in  the  country  of  his  acquired 
domicile,  although  it  might  have  been 
granted  upon  grounds  such  as  would 
not  have  been  sufficient  in  the  country 
where  the  marriage  was  contracted. 
At  all  events  the  want  of  domicile  in 
the  former  country  would  surely  seri- 
ously interfere  with  any  recognition  of 
the  dissolution  of  a  marriage  contracted 
in  the  country  in  which  both  husband 
and  wife  still  remained  domiciled.  It 
is  at  all  events  desirable  to  bear  in  mind 
that  the  lex  loci  of  marriage  is  recog- 
nised all  over  the  world,  although  where 
the  lex  loci  is  such  that  persons  of  a  par- 
ticular religious  faith  cannot  avail  them- 
selves of  it,  or  the  difficulties  of  obtaining 
a  marriage  conformable  to  the  lex  loci 
are  either  insuperable  or  unreasonable, 
the  converse  of  the  proposition  is  not, 
in  all  cases,  and  under  all  possible  cir- 
cumstances, established  :  Ruding  v. 
Smithy  2  Hagg.  Cons.  Rep.  382. 


On  the  other  hand  divorce,  not  being 
an  international  institution,  but  on  the 
contrary  being  expressly  disallowed 
even  in  some  Christian  countries,  France 
for  instance,  as  indeed  it  was  at  one 
time  unknown  throughout  Christendom, 
the  /f-x  loci  is  not  necessarily  recognised, 
especially  where  the  parties  are  not 
domiciled  in  the  country  where  the 
divorce  is  sought. 

It  seems  unreasonable  that  in  the  case 
before  us,  where  the  husband's  nation- 
ality precludes  a  divorce  in  his  own 
country,  that  without  naturalization  or 
even  acquired  domicile  in  another  coun- 
try he  should  be  su.bjected  by  a  foreign 
country  to  that  which  the  laws  of  his 
own  country  refuse  to  recognise.  Upon 
the  whole  we  think  the  opinion  of  Lord 
Justice  B&ETT,  to  the  effect  that  thei 
general  words  employed  in  the  English 
Divorce  Act,  viz.,  *' matters  matrimo- 
nial in  England*'  should  be  confined  to 
matrimonial  matters  arising  between 
parties  domiciled  there ;  and  such  if  we 
mistake  not,  will  probably  be  the  opin- 
ion of  the  House  of  Lords  should  the 
case  be  carried  up,  as  to  all  appearance 
it  must,  to  that  tribunal.  In  Warreuder 
v.  VVarrendeTf  Lord  Brououam  is  re- 
ported to  have  said  ;  "  The  resolution 
in  Solley*8  casey  was,  that  an  English 
marriage  could  not  be  dissolved  by  any 
proceeding  in  the  courts  of  any  other 
country  for  English  purposes  ;  in  other 
words,  that  the  courts  of  this  country 
will  not  recognise  the  validity  of  a 
Scotch  divorce,  but  will  hold  the  di- 
vorced wife  dowable  of  an  English  estate, 
the  divorced  husband,  tenant  thereof  by 
curtesy,  and  either  party  guilty  of  felony 
by  contracting  a  second  marriage  in 
England  ♦  ♦  ♦.  As  there  would  be  noth- 
ing legally  impossible  in  a  marriage 
being  good  in  one  country  which  was  pro- 
hibited by  the  laws  of  another  ;  so,  if 
the  conflict  of  the  Scotch  and  English 
law  be  complete  and  irreconcilable, 
there  is  nothing  legally  impossible  in  a 
divorce  being  valid  in  the  one  coui\try 
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which  the  courts  of  the  other  may  hold 
to  be  a  nullity.  ♦  *  ♦ 

"We  ar«  now  sitting  as  a  Scottish 
Court  of  Appeal,  this  case  coming 
thence  to  us,  and  as  such  we  must  be 
guided  by  a  reference  to  the  principles 
of  the  law  of  that  country.  In  English 
cases,  on  the  contrary,  we  sit  as  an 
English  Court  of  Appeal,  and  must 
equally  be  guided  by  the  spirit  of  the 
laws  prevailing  here.'* 

In  the  same  case,  Lord  Lthdhubst 
said,  "  The  main  question  in  the  appeal 
is  whether  it  is  competent  for  the  courts, 
on  proof  or  admission  of  adultery,  to 
pronounce  a  decree  of  divorce  in  a  mar- 
riage contracted  and  solemniied  in 
England  ♦  ♦  ♦. 

**  My  mind  is  satisfied  that  it  is  the  law 
of  Scotland  that  the  courts  there  have 
without  reference  to  the  country  where 
the  marriage  was  contracted,  been  used 
from  a  very  remote  period  to  pronounce 
sentence  of  divorce  for  adultery," 

Although  in  Wartender  v.  Warren' 
d/tr  the  marriage  had  taken  place  in 
England,  yet  the  husband  was  a  domi- 
ciled Scotchman,  and  sued  for  a  divorce 
in  Scotland,  and,  as  was  said  by  Lord 
Ltkdhubst,  "the  basis  of  the  whole 
case"  was  that  he  was  a  Scotchman 
domiciled  in  Scotland.  Though  mar- 
ried in  England  to  an  English  woman, 
the  adultery  committed  in  France,  the 
divorce  suit  instituted  in  Scotland,  it 
was  held  by  the  House  of  Lords  that 
it  is  competent,  under  such  circum- 
stances, to  the  Scotch  courts  to  enter- 
tain a  suit  to  dissolve  a  marriage  con- 
tracted in  England.  The  domicile,  how- 
ever, was  "  the  basis  of  the  whole 
case."  This  case  occurred  ▲.  d.  1833, 
nearly  a  quarter  of  a  century  before 
the  passing  of  the  present  English  di- 
vorce act,  and  although  mention  is 
made  in  that  act  of  "domicile,"  the 
question  is  whether  it  must  not  be  as- 
sumed, in  the  absence  of  anything  in 
the  act  to  the  contrary,  that  the  same 
rule  should  henceforth  prevail  in  Eng- 


land as  that  which  prevails  in  Scodand, 
not  because  it  prevailed  in  Scotland,  bat 
because  the  matrimonial  courts  were  no 
longer,  in  either  country,  ecclesiastical 
or  spiritual  courts,  having  jarisdiction 
over  the  consciences  of  all  resident 
within  episcopal  dioceses,  but  temporal 
courts  authorized  to  decree  that  to  which 
the  spiritual  courts  had  no  claim,  ris., 
a  dissolution  of  the  very  sacrament  of 
marriage. 

To  recur  to  SoUtif's  ease,  reported  in 
Rnss.  k  Ryan's  C.  C.  S37.  and  which 
arose  a.  d.  181S,  both  parties  were  Eng- 
lish and  domiciled  in  England.  This 
case  was  referred  to  by  Lord  Brouohak 
when  giving  judgment  as  Lord  High 
Chancellor  of  €rreat  Britain,  in  Mc- 
Carthjf  V.  DtiCraix,  mentioned  in  War^ 
render  v.  Warrender,  where  his  lord- 
ship laid  it  down  that  an  English  mar- 
riage could  not  be  dissolved  or  affected 
by  a  Danish  or  other  foreign  divorce. 
But  upon  this  case  being  quoted  by 
Lord  Lthdhubst,  in  Warrender  r. 
WarrendeTf  Lord  Bbouoham  added: 
"  I  think  that  this  judgment  (  Warrem- 
der  V.  Warrender)  does  not  break  in  on 
Solleif^s  case.  This  is  a  decision  in 
reference  to  the  law  of  Scotland,  a 
judgment  founded  on  which  we  now,  as 
a  Court  of  Appeal,  confirm.  SoQey^s 
case  refers  to  the  law  of  England." 

In  Pitt  V.  Pitt  (a.  d.  1864),  before 
referred  to,  the  jurisdiction  of  the 
Scotch  court  to  grant  a  divorce  a  vin- 
ado  was  dependent  upon  the  respondent, 
who  was  an  Englishman,  having  ac- 
quired a  bona  fide  domicile  in  Scot- 
land ;  **a  complete  domicile  in  Scot* 
land,  and  had  thereby  put  off  and  lost 
his  original  domicile  in  England." 
(Per  Lord  Chancellor,  on  the  hear- 
ing of  that  appeal.) 

"The  respondent's  case,"  said  Lord 
Chelmsfobd,  on  the  same  occasion, 
"depends,  as  his  counsel  admits,  upon 
the  establishment  of  this  complete  legal 
domicile.'* 

It  also  appears  from  Mrs,  BuUdefs 
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diTorce  case  that  the  French  law  recog- 
nises foreign  dirorces  among  foreigners 
married  abroad,  aithoagh  dirorces  a  vin- 
culo are  prohibited  in  France  itself  by 
an  act  of  the  legislature  of  1816,  upon 
porelj  social  and  not  upon  any  fanci- 
ful ecclesiastical  or  spiritaal  groand  ; 
bat  the  divorce  most  be  obtained  from 
the  court  of  the  domicile,  t.  e.,  the 
country,  not  necessarily  of  origin  or 
birth,  but  of  actual  domicile.  In  such 
case  the  foreigner  so  divorced  may  con- 
tract another  marriage  in  France  itself 
and  with  a  French  person.  (See  report 
of  this  ease  in  the  judgment  of  the  Court 
of  Cassation,  together  with  a  letter  from 
M.  Troplong,  president  of  the  court: 
4  Macq.  H.  L.  Rep.  648. 

According  to  this  French  case  a  di- 
Torce  even  of  English  people,  granted 
by  an  English  court  of  dirorce,  would 
not  be  recognised  in  France,  so  as  to 
entitle  the  parties  to  marry  again,  unless 
they  had  been  domiciled  in  the  country 
where  the  dirorce  was  granted. 

This  of  itself  is  sufficient  to  insure  a 
mature  reconsideration  of  the  decision 
of  the  Court  of  Appeal,  in  the  case  of 
Niboyet  ▼.  Nihoyet,  especially  as  so  high 
an  authority  on  international  law  as  Sir 
R.  PuiLLiMOttB,  the  judge  of  the  Eng- 
lish Divorce  Court,  agreed  with  Lord 
Justice  Brbtt  on  the  necessity  of  domi- 
cile to  give  the  court  jurisdiction  in  the 
case  of  a  foreigner  or  the  English  wife 
of  a  foreigner  suing  for  either  a  judicial 
separation  or  an  absolute  divorce.  As 
the  case  at  present  stands,  two  judges 
are  of  one  opinion  and  two  of  another. 
For  the  reasons  before  mentioned  domi- 
cile might  well  be  dispensed  with  in  the 
case  of  a  judicial  separation,  though  re- 
quired in  the  case  of  an  absolute  di- 
rorce. The  Scotch  cases,  also,  before 
referred  to,  appear  to  favor  the  view 
of  domicile  being  requisite  to  give  the 
Scotch  courts  jurisdiction  in  a  suit  for 


an  absolute  divorce  ;  and  the  American 
law  is  acknowledged,  as  admitted  by 
Lord  Justice  Jambs,  to  determine  the 
jurisdiction  by  the  domicile  of  the  party 
at  the  time  of  the  complaint.  It  seems, 
therefore,  somewhat  unreasonable  thitt 
the  English  court,  by  dispensing  with 
the  requirement  of  domicile,  should  add 
another  to  the  many  conflicts  of  laws 
between  nations,  becausa  no  mention  is 
made  of  domicile  in  the  Act  of  Parlia- 
ment creating  the  modem  divorce  court; 
and  it  is  scarcely  logical  to  infer  that  be- 
cause residence  alone  in  a  diocese,  when 
the  spiritual  court  of  each  individual 
bishop  exercised  a  local  jurisdiction, 
was  deemed  sufficient  for  the  purpose 
of  granting  a  divorce  a  mensa  et  thoro, 
that,  therefore,  now  that  such  spiritual 
jurisdiction  is  abolished,  and  a  court  of 
a  temporal  character  is  esublished,  with 
fall  power  to  grant  absolute  dissolutions 
of  the  marriage  contract  (a  power  never 
claimed  by  the  spiritual  court),  it  should 
be  governed  by  the  same  qualification 
with  respect  to  jurisdiction,  especially 
when  other  nations  cannot  recognise 
such  a  principle.  It  requires  no  further 
argument  to  evidence  that  what  might 
well  be  sufficient  in  a  case  of  a  mere 
separation  from  bed  and  board,  might 
be  deemed,  in  an  international  point  of 
view  especially,  wholly  insufficient  in 
the  case  of  an  absolute  dissolution  with 
power  to  marry  again,  whereby  such 
serious  social  relationships  are  severed, 
and  perhaps  new  ties,  with  their  almost 
inevitable  complications,  created.  The 
present  decision,  if  upheld,  would  con- 
Ten  the  English  Divorce  Court  into  a 
refuge  for  transient  visitors,  who  might 
thus  be  tempted  to  place  themselves  in 
the  anomalous  position  of  being  di- 
vorced in  England  to  find  themselves 
still  married  when  at  home. 

Hugh  Wbiohtmabt. 
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High  Court  of  Justice,  Exchequer  Division. 

DAVEY  V.  SHANNON. 

An  agreement  not  to  set  ap  a  certain  business  daring  the  joint  lives  of  Uie 
parties  to  the  agreement,  is  an  ''agreement  tliat  is  not  to  be  performed  witiiin  the 
space  of  one  year  from  the  making  thereof,"  within  the  meaning  of  the  4tli 
section  of  Statute  of  Frauds. 

Demurrer  to  part  of  a  statement  of  defence. 
.  The  statement  of  claim  was  in  the  following  terms  : 

1.  The  plaintiff  is  an  outfitter  and  tailor,  carrying  on  business  in 
Devonport. 

2.  In  October  1866,  the  defendant  entered  into  the  employment 
of  the  plaintiff  as  a  foreman  tailor,  for  a  term  of  three  years,  on 
the  terms,  amongst  others,  that  if  he  should  leave  the  plaintiff's 
employment  he  should  not  engage  in  the  service  of  any  one  carry- 
ing on,  or  himself  carry  on,  the  business  of  a  tailor  or  outfitter 
within  five  miles  of  Devonport  aforesaid. 

The  defendant,  on  the  expiration  of  the  said  period  of  three 
years,  continued  in  the  employment  of  the  plaintiff,  on  the  like 
terms,  except  as  to  the  period  of  employment,  until  the  end  of 
October  1877. 

4.  About  the  end  of  October  1877,  the  defendant  left  the  plain- 
tiff's  employment,  and  shortly  afterwards  commenced  to  carry  on 
business  as  a  tailor  and  outfitter  in  Fore  street,  Devonport,  being 
the  same  street  in  which  the  plaintiff  carries  on  his  said  business ; 
and  he  has  since  continued  and  still  continues  to  carry  on  such 
business  at  the  place  aforesaid,  contrary  to  the  terms  of  the  said 
contract ;  by  reason  whereof  the  plaintiff  has  been,  and  will  be, 
injured  in  his  said  business  and  deprived  of  custom  and  of  profits 
which  he  would  otherwise  have  obtained. 

The  plaintiff  claimed  an  injunction  and  damages. 

The  4th  paragraph  of  the  statement  of  defence  was  as  follows : 
'*  The  defendant  says  that  neither  the  alleged  contract  of  employ- 
ment, nor  any  memorandum  or  note  thereof,  was  or  is  in  writing 
signed  by  the  defendant  or  any  other  person  by  him  lawfully 
authorized;  and  the  defendant  relies  on  the  statute,  commonly 
known  as  the  Statute  of  Frauds,  as  affording  a  defence  to  this 
action,  on  the  ground  that  the  alleged  contract  was  an  agreement 
not  to  be  performed  within  the  space  of  one  year  from  the  making 
thereof." 

To  this  paragraph  the  plaintiff  demurred. 
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A.  CharleSj  Q.  C,  for  the  defendant. — Prima  facie,  this  agree* 
ment  is  to  last  for  the  lives  of  the  parties,  and  therefore  it  is  not 
to  be  performed  within  a  year  from  the  making :  JEly  v.  The  Posi- 
tive Government  Security  Life  Assurance  Company,  Law  Rep. 
1  Ex,  D.  20 ;  Dobson  v.  Collis,  1  H.  &  N.  81 ;  Knowlman  v. 
Bluett,  Law  Rep.  9  Ex.  1 ;  affirmed  in  the  Exchequer  Chamber, 
Law  Rep.  9  Ex.  307 ;  Sweet  v.  Lee,  3  M.  &  G.  452 ;  Roberts 
V.  Tucker,  3  Ex.  632. 

Anstie,  for  the  demurrer. — This  is  not  an  agreement  which  need 
be  in  writing  in  order  to  satisfy  the  Statute  of  Frauds.  It  is  an 
agreement  which  may  possibly  be  performed  within  the  year,  for 
there  is  no  presumption  of  the  continuance  of  any  life  beyond  the 
space  of  a  year.  [Hawkins,  J. — If  a  servant  be  hired  for  a  term 
of  five  years,  the  death  of  that  servant  is  an  event  which  may 
possibly  happen  within  the  year,  and  which  would,  of  course, 
determine  the  service.]  The  case  of  Ely  v.  The  Positive  Oovem- 
ment  Security  Life  Insurance  Company  is  no  doubt  against  the 
plaintiff,  but  it  stands  alone;  the  cases  on  the  subject  were  not 
fully  cited  on  the  argument,  and  in  the  Court  of  Appeal, 
Law  Rep.  1  Ex.  D.  58,  the  court  expressly  refused  to  decide 
the  case  on  the  ground  of  the  Statute  of  Frauds.  There  are  many 
cases  in  favor  of  the  plaintiff's  contention:  Peter  v.  Compton, 
Smith's  Leading  Cases,  7th  ed.,  vol.  1,  p.  335 ;  Fenton  v.  Emblers, 

3  Burr.  1279 ;  Ridley  v.  Ridley,  13  W.  R.  763  ;  WelU  v.  Horton, 

4  Bing.  40 ;  Gilbert  v.  Sykes,  16  East  150 ;  Souch  v.  Strawbridge, 
2  C.  B.  808;  Murphy  v.  O'Sullivan,  11  Ir.  Jur.  N.  S.  Ill; 
JFarrington  v.  Donahue,  Ir.  R.  1  C.  L.  675,  is  distinguishable, 
inasmuch  as  the  continuance  of  the  arrangement  for  a  longer  period 
than  one  year  was  clearly  indicated. 

A.  Charles,  Q.  C. — This  is  not  a  case  where  any  presumption  of 
the  continuance  of  life  is  necessarily  set  up ;  it  is  merely  a  ques- 
tion of  the  intention  of  the  parties.  They  clearly  intended  the 
arrangement  to  last  over  a  longer  period  than  one  year :  Boydell 
V.  Drummond,  11  East  142,  is  in  my  favor. 

Hawkins,  J. — I  am  of  opinion  that  the  contracts  fall  within  the 
4th  section  of  the  Statute  of  Frauds,  as  agreements  "not  to  be 
performed  within  the  space  of  one  year  from  the  making  thereof." 
Upon  the  first  contract  for  three  years  it  is  impossible  to  raise  a 
doubt.     The  case,  however,  has  been  argued  as  though  it  rested 
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upon  a  new  contract  of  employment  for  an  indefinite  period,  afto* 
the  expiration  of  the  three  years,  and  an  agreement  on  the  defend- 
ant's part  never  after  that  employment  should  cease  to  set  ap 
business  as  a  tailor  or  outfitter  within  five  miles  of  Devonport 
As  thus  presented,  I  have  considered  the  case. 

The  law  upon  the  subject  is  now  well  established.  A  contract 
which,  according  to  its  terms,  \%  prima  facie  not  to  be  performed 
within  a  year,  is  not  the  less  within  the  statute  because  it  is  made 
defeasible  by  a  contingency  which  may  occur  within  that  period. 
Thus  a  contract  of  service  for  two  years  is  none  the  less  within  the 
statute  because  it  is  made  determinable  by  the  death  of  either  of 
the  parties,  or  by  notice,  or  by  the  misconduct  of  the  servant  at 
any  period  of  the  service.  Dobson  v.  Collis  is  an  express  authority 
to  this  effect.  Roberts  v.  Tucker  is  a  striking  authority  in  8app<nt 
of  the  same  doctrine.  That  was  an  action  by  a  stipendiary  curate 
against  the  incumbent  of  a  parbh,  founded  upon  an  allied  promise 
made  by  the  defendant  to  the  plaintiff  ^^to  take  all  necessary 
measures  for  obtaining  the  payment  of  an  annual  grant  from  the 
Society  for  Promoting  the  Employment  of  Additional  Cnrates,  in 
each  and  every  year,"  &c.  At  the  trial  before  Mr.  Justice  Colt- 
man  he  nonsuited  the  plaintiff,  upon  the  ground  that  the  contract 
fell  within  the  4th  section  of  the  Statute  of  Frauds.  On  motion 
to  set  aside  the  nonsuit,  Baron  Parkb  and  Baron  Alderson 
upheld  the  ruling,  the  latter  saying,  ^'The  case  of  a  defeasible 
contract,  where  the  contract  may  be  defeated  or  put  an  end  to 
within  the  year,  is  not  for  that  reason  taken  out  of  the  operation 
of  the  Statute  of  Frauds."  Sweet  v.  Lee  further  illustrates  the 
same  now  well-recognised  proposition.  There  the  contract  was  for 
an  annuity  for  life,  and  the  court  held  it  to  be  within  the  4th 
section,  though  it  might,  by  the  death  of  the  annuitant,  be  termi- 
nated at  any  time.  Upon  the  same  principle,  in  Farrington  y. 
DonohiLe^  it  was  decided  that  a  verbal  agreement  to  maintain  a 
child  aged  five  years  until  she  was  able  to  do  for  herself,  was 'within 
the  statute,  although  the  child  might  die  within  a  year,  for  it  was 
clear  that,  if  she  lived,  the  contract  was  not  to  be — that  is,  could 
not  be — in  the  contemplation  of  anybody,  performed  within  that 
period.  The  same  view  was  taken  by  this  court  in  Hit/  v.  The 
Positive  Assurance  Company,  where  it  was  held  that  the  engage- 
ment of  the  plaintiff  as  solicitor  to  the  company  during  his  whole 
professional  life,  and  so  long  as  the  defendants  continued  a  company, 
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was  a  contract  not  to  be  performed  within  a  year,  though  it  might 
be  determined  by  the  death  or  resignation  of  the  plaintiff  himself, 
or  by  his  dismissal  for  his  misconduct  within  that  period. 

On  the  other  hand,  a  contract  which  prima  facie  and  from  its 
terms  may  be  performed  within  a  year,  however  improbable  that  it 
urill  be  so,  and  even  though  the  parties  at  the  time  of  making  it 
expected  its  endurance  beyond  that  period,  does  not  fall  within  the 
statute,  and  it  is  immaterial  that  the  performance  of  it  is,  by  the 
natural  course  of  events,  delayed  for  a  much  longer  period.  The 
most  familiar  illustration  of  this  proposition  is  the  case  of  a  servant 
hired  generally,  whose  service  may  be  determined  by  reasonable 
notice  at  any  time.  Such  a  contract  does  not  fall  within  the  statute, 
though  the  service  may  continue  and  the  contract  remain  unterroi- 
nated  for  many  years  :  Beeston  v.  Collyer^  4  Bing.  309.  Fenton 
V.  Umblers  well  illustrates  the  law  in  this  respect.  That  was  an 
action  brought  by  the  plaintiff  against  the  executor  of  a  person 
named  May,  upon  a  promise  of  May,  by  his  last  will  and  testa- 
ment to  give  and  bequeadi  to  the  plaintiff  a  legacy  or  annuity  of 
16/.  by  the  year,  to  be  paid  and  payable  to  her  yearly  and  every 
year  from  the  day  of  the  decease  of  the  said  May  for  and  during 
the  term  of  her  natural  life.  It  was  objected  that  this  agreement 
was  within  the  4th  section  of  the  Statute  of  Frauds,  and  ought  to 
have  been  in  writing,  for  that  it  was  not  to  be  performed  within  a 
year,  since  a  whole  year  from  May's  death  was  to  elapse  before  the 
annuity  would  become  payable.  It  was  answered,  however,  that 
the  action  was  brought  for  May's  not  having  done  what  he  ought  to 
have  done  in  his  lifetime,  viz.,  made  his  will,  which  might  have 
been  done  within  the  year.  Mr.  Justice  Denison  said:  "The 
statute  does  not  extend  to  cases  where  the  thing  may  be  performed 
within  the  year,'*  and  Mr.  Justice  Wilmot  said :  "The  statute  only 
extends  to  such  promises  where,  by  the  express  appointment  of  the 
party,  the  thing  is  not  to  be  performed  within  a  year."  See  also 
Jtidley  V.  Ridley,  Souch  v.  Strawbridge  was  an  action  for  the 
maintenance  of  a  child  placed  by  the  defendant  in  1842  under  the 
care  of  the  plaintiff,  upon  an  agreement  to  pay  5^.  per  week,  or  one 
guinea  per  month,  until  the  defendant  gave  notice,  or  as  long  as 
the  defendant  should  think  proper.  The  child  remained  with  the 
plaintiff  until  1845.  The  Court  of  Common  Pleas  held  that  the 
case  was  not  within  the  statute,  for  there  was  no  certain  time  fixed 
for  the  duration  of  the  contract,  but  it  was  to  endure  for  an  indefi- 
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nite  period,  subject  to  be  put  an  end  to  at  any  time  at  the  option  of 
the  defendant,  and  that  contingency  might  defeat  the  contract 
within  a  year.  Upon  the  same  principle  Knowlman  r.  Bluett  was 
decided  in  this  court.  There  the  contract  was  that  the  plaintiff 
should  take  charge  of  seven  illegitimate  children,  of  which  the 
defendant  was  the  father,  and  that  the  defendant  should  give  her 
800/.  a  year,  payable  quarterly,  to  keep  them.  The  court  held  the 
case  not  to  be  within  the  statute,  for  the  reason  given  by  Mr. 
Baron  Bramwell,  namely:  that  'Hhe  sum  may  be  called  an 
annuity,  but  really  the  engagement  was  not  binding  on  either  party 
for  any  definite  space  of  time,"  and  that  the  defendant  might  at  the 
end  of  any  quarter  have  refused  to  provide  for  the  maintenance  of 
the  children  any  longer,  and  in  like  manner  the  plaintiff  might 
have  declined  to  take  charge  of  them.  The  contract  might  have 
been  performed  within  the  year,  though  no  doubt  both  parties 
expected  it  would  last  longer.  This  judgment  was  appealed  against; 
but  the  appeal  was  disposed  of  upon  another  ground. 

In  the  case  now  before  us,  the  contract  set  out  in  the  statement 
of  claim  amounts  to  an  agreement  on  the  defendant's  part  not  to  set 
up  the  trade  of  a  tailor  or  outfitter  within  five  miles  of  Devonport, 
during  the  joint  lives  of  himself  and  the  plaintiff.  Prima  faeie^ 
therefore,  it  was  not  to  be  performed  within  a  year,  and  therefore 
falls  within  the  operation  of  the  4th  section  of  the  Statute  of 
Frauds.     My  judgment,  therefore,  is  for  the  defendant. 

The  inclination  of  the  American  tract  which,  at  the  time  of  making, 
courts  is  quite  adverse  to  the  construe-  clearly  could  not  and  must  not  be  per- 
tion  of  the  statute  adopted  in  the  fore-  formed  within  that  time.  It  is  not  that 
going  case.  With  us  the  phrase  a  looking  backwards,  we  see  that  the  con- 
contract  **not  to  be  performed,'*  has  tract  has  not  been  fulfilled  in  a  year, 
generally  been  considered  to  mean  a  but  whether  looking  forward  from  the 
contract  which  cannot,  and  not  merely  timeof  making,  we  could  then  say  it  wu 
one  that  may  not  be  performed  within  a  not  to  he  performed, 
year ;  a  contract  which  it  will  be,  and  it  is  immaterial  what  is  the  maximnm 
always  must  be  absolutely  impossible  to  time  of  possible  duration,  as  expected 
perform  in  that  time,  and  not  merely  by  the  parties,  but  the  question  is,  what 
one  which  both  parties  expect  may  not  is  the  minimum  time,  within  which  it 
be  80  accomplished  ;  a  contract  which  can  he  performed.  Is  that  more  than  a 
must  continue  over  a  year,  and  not  year?  The  criterion  is  not  whether  the 
merely  one  which  may  embrace  many  promisor  has  the  right  by  the  terms  of 
years.  The  fact  that  it  extends  through  the  contract,  if  he  chooses,  to  perform 
many  years  before  its  accomplishment,  it  within  many  years,  but  whether  the 
is  not  decisive  that  it  is  within  the  stat-  promisee  has  no  right  to  demand,  aad 
ute.    The  question  still  is,  was  it  a  con-  can  not  receive  full  performance  within 
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one  year.  In  the  last  case  the  contract 
must  always  be  within  the  statute,  in 
tho  other  It  may  not  be.  But  all  this 
is  elementary. 

Perhaps  this  view  is  more  obvioiM, 
when  the  contract  itself  contains  on  itQ 
face  a  clause  which  shows  that  it  may  be 
performed  within  a  year,  although  it 
may  continue  much  longer.  Thus,  on 
a  contract  to  labor  for  a  company  **for 
the  term  of  five  years,  or  to  long  as  A. 
shall  continue  to  be  the  agent  of  the 
company,"  it  was  held  that  the  statute 
did  not  apply,  and  that  the  legal  effect 
of  the  contract  was  to  serve  so  long 
as  A.  should  be  the  agent  of  the  com- 
pany, not  to  exceed  five  years  in  all. 
And  as  possibly  A,  might  not  continue 
more  than  a  year,  the  contract  might 
be  performed  within  that  time  ;  or  it 
might  not,  but  as  it  might,  it  could 
Bot  be  called  a  contract,  which  wnt  not 
to  bo  performed  in  that  time :  Robert*  v. 
Rockbottom  Co,,  7  Met.  46  (1843). 

For  a  similar  reason,  a  contract  by 
B.  to  print  goods  for  H.  at  cost,  *•*  two 
years  or  longer,  if  necessary,  until  H. 
shall  make  $50,000,"  is  not  within 
the  statute,  since  possibly,  so  far  as  the 
terms  of  the  contract  indicate,  U.  might 
make  the  $50,000  in  one  year,  although 
most  probably  he  would  not :  Hodges  v. 
Richmond  Man,  Co.,  9  R.  I.  482  (1870). 

So  in  McLees  v.  ifo/«,  10  Wend.  428 
(1833),  the  defendant  had  only  agreed 
with  the  plaintiff  to  support  a  certain 
child,  then  about  six  months  old,  until 
it  should  be  five  or  six  years  old,  **or 
lo  long  as  the  child  should  be  charge- 
able to  the  town  of  Greenfield,"  of 
which  the  defendant  was  an  overseer ; 
and  it  was  held  not  within  the  statute  by 
reason  of  the  contingency,  as  the  child 
might  not  continue  chargeable  to  that 
town  for  a  year,  or  even  a  month. 

And  if  this  construction  be  correct, 
when  the  contract  upon  itsfaise,  contains 
a  clause  or  condition  by  which  it  may 
be  fulfilled  within  a  year,  it  is  argued, 
why  may  it  not  bo  also  true,  where  a 
similar  condition  or  clause  is  implied  by 


law.  In  the  latter,  the  contract  may  be 
said  to  be  as  much  Ugaily  performed  as 
in  the  former. 

Thus  it  was  held  in  Peters  v.  West- 
borough,  19  Pick.  364  (1837),  that  an 
oral  contract  to  support  a  person,  then 
only  twelve  years  old,  <*  until  she  was 
eighteen,"  was  not  void  under  the  stat- 
ute, since  it  would  have  been  fully  per- 
formed at  her  death,  M'hich  might  have 
occurred  within  a  year  from  the  time  of 
making ;  and  that  in  order  to  bring  a 
parol  agreement  within  the  statute,  it 
must  have  been  expressly  stipulated  by 
the  parties,  or  it  roust  appear  to  have 
been  understood  by  them,  that  the  agree- 
ment was  not  to  be  performed  within  a 
year,  which  stipulation  or  undertak- 
ing must  be  absolute  and  certain,  and 
not  dependent  upon  any  contingency. 

Precisely  similar  are  the  cases  of 
Hutchinson  v.  Hutchinson,  46  Me.  154 
(1858);  Wiggins  v.  Kizer,  6  Ind.  252 
(1855);  Dresser  v.  Dresser,  35  Barb. 
573  (1862)  ;  Heath  v.  Heath,  31  Wis. 
223  (1872)  ;  Bull  v.  McCrea,  8  B. 
Mon.  422  (1848)  ;  Howard  v.  Burgen,  4 
Dana  137  (1836)  ;  Ellicott  v.  Peterson, 
4  Md.  476  (1853)  ;  Murphy  v.  0' Sul- 
livan, 11  Irish  Jur.  N.  S.  HI  (1866), 
an  excellent  case  on  this  subject. 

In  some  of  these  cases  the  contract 
was  to  support  a  person  *•  for  life ;"  in 
others  for  a  stated  term  of  years  ;  but  in 
all  it  was  thought  that  the  death  of  the 
party  to  be  supported  would  terminate 
all  liability  under  the  controct,  and  so 
it  might  be  performed  within  a  year ;  and 
no  distinction  was  made  between  the  two 
cases.  Whereas,  in  Farrington  v.  Dono- 
hoe,  I  Irish  C.  L.  R.  679  (1866),  it  was 
said  there  was  a  material  difference; 
that  the  one  was  within  the  statute  and 
the  other  not. 

But  so  long  as  the  legal  force  of  the 
contract  can  extend  only  during  the  life 
of  some  person,  although  it  nominally 
extends  through  a  period  of  years, 
which  may  be  much  longer  than  such 
life,  there  seems  to  be  no  more  reason 
for  considering  tho  contract  within  the 
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■tatate,  than  if  the  contract  had  been 
expressed  to  be  simply  **for  the  life" 
of  such  person  ;  to  which  all  agree  the 
Btatote  does  not  apply.  For  soch  an 
agreement  is  similar  to  a  contract  to 
pay  money,  or  leave  the  promisee  a 
legacy,  at  the  promisor's  death ;  for 
thoogh  that  event  may  not  happen  for 
many  years,  it  may  occur  in  one :  Fen- 
ton  V.  Emblersy  3  Burr.  1278  ;  Kent  v. 
Kent,  62  N.  Y.  560 ;  RiddU  v.  Bar.ku», 
38  Iowa  81  ;  Frost  v.  Tarr,  53  Ind. 
390;  JiUon  v.  Gilbert,  26  Wis.  637; 
Updiki  V.  Ten  Broeck,  32  N.  J.  L.  105  ; 
RidUtf  V.  RicUey,  34  Beav.  478  ;  WeU$ 
V.  Hortony  4  Bing.  40 ;  12  Moore  176  ; 
Thompnon  v.  Gordon y  3  Strobh.  196. 

For  somewhat  similar  reasons  a  con- 
tract **not  hereafter  to  engage  in  the 
staging  or  livery -stable  business  in  S.," 
though  unlimited  as  to  time,  was  held 
not  within  the  statute,  since  it  would  be 
in  force  and  could  continue  only  until 
the  death  of  the  defendant,  and  as  that 
might  happen  within  a  year  from  the 
time  of  making  the  contract,  it  would 
then  be  fully  performed,  and  so  the  statute 
did  not  apply  :  Lyon  v.  King,  11  Mete. 
411  (1846)  ;  Worthy  v.  Jones,  11  Gray 
168  (1858)  ;  Blanding  v.  Sargent,  33 
N.  H.  239  (1856);  Richardson  v. 
Pierce,  7  R.  I.  330  (1862)  ;  Hilt  v. 
Jamieson,  16  Ind.  125  (1861);  Foster 
V.  McO'Blenis,  18  Mo.  88  (1853); 
Blanchard  v.  Weels,  34  Vt.  589  (1861). 
And  the  same  rule  applies  where  the 
contract  is  express  not  to  engage  in  a 
certain  business  for  the  next  Jive  gears 
after  making :  Dogle  v.  Dixon,  97  Mass. 
208  (1867). 

These  cases  are  certainly  at  variance 
with  the  views  expressed  in  our  princi- 
pal case.  The  reason  of  them  all  seems 
to  be  that  the  contract  may  he  fully  per- 
formed within  a  year.  It  would  be  fully 
performed  if  the  death  of  the  party 
should  occur  within  that  time;  no 
duties  or  obligations  would  be  imposed 
upon  the  personal  representatives  of  the 
promisor,  or  extend  beyond  his  life, 
and  therefore  in  a  legal  sense  the  con- 


tract would   be  fully  performed  at  liif 
death. 

The  argument  upon  which  some  of 
these  cases  have  been  decided  would 
£(em  to  lead  to  the  conclusion,  that  if  A. 
orally  agrees  to  work  for  B.  for  fire 
years,  this  means  five  years,  if  he  Iwea 
90  long ;  and  that  if  he  should  die  within 
a  year,  the  contract  would  be  fully  per- 
formed ;  and  therefore  that  as  by  an 
implied  contingency  it  might  be  per- 
formed within  a  year,  it  would  not  be 
within  the  statute  ;  and  so  that  A.  would 
be  liable  to  B.  for  breach  of  contract  if 
he  should  refuse  to  work  at  all,  or  leave 
without  good  cause  after  having  com- 
menced. This  conclusion  seems  a  fair 
inference  from  the  previous  cases,  unless 
the  fact  that  in  the  latter  the  contract  is 
positive  to  do  a  certain  thing  for  a  cer- 
tain period,  and  in  the  other  to  refrain 
from  doing  it,  makes  a  material  differ- 
ence. The  argument,  briefly  stated,  is 
this  :  A  contract  to  labor  for  another 
*'  for  the  life*'  of  the  promisor  is  not 
within  the  statute.  A  contract  to  labor 
**for  five  years,  or  for  the  life  of  the 
promisor,'*  is  the  same.  In  a  contract 
to  labor  for  another  simply  ^*  for  five 
years,"  the  law  annexes  the  condition 
that  it  is  for  the  promisor's  life  only, 
and  therefore  the  result  should  be  the 
same,  as  if  it  had  been  expressed  in  the 
contract  itself. 

But  the  principle  has  never  been  ex- 
tended so  far ;  and  it  seems  to  be  uni- 
versally agreed  or  conceded,  that  a 
contract  to  labor  for  more  than  a  year 
is  within  the  statute,  although  there 
could  be  no  liability  upon  the  personal 
representatives  of  the  promisor,  for 
damages,  if  he  should  die  within  the 
time,  and  so  not,  in  one  sense,  fulfil  his 
contract.  See  Bracegirdle  v.  Healdy  1 
B.  &  Aid.  727  ;  Drummond  ▼.  BwmeUy 
18  Wend.  308;  ShUe  v.  Dorty  5 
Wend.  214;  TuUle  v.  LoveU,  31  Me. 
655 ;  K^y  v.  TerreUy  26  Ga.  551  ; 
Squire  v.  WhippUy  1  Vt.  69  ;  Scroggim 
Blackwelly  36  Ala.  351  ;  Emery  v.  ^nitk^ 
46  N.  H.  151  ;    Comet  v.  Lamson,  16 
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Conn.  248 ;  Giraud  v.  Richmond,  2  C. 
B.  335;  Smiling  v.  Huntingfieldy  1  C, 
M.  &  R.  20 ;  Nonts  v.  ifomcr,  2  Hilt. 
116;  Amhurger  y.  Marviny  4  £.  D. 
Smith  393. 

The  reason  is  said  to  be  that  wherever 
the  death  of  a  person  within  a  year 
merely  prevents  full  performance,  the 
case  is  within  the  statute  ;  but  if  his 
death  would  leave  the  agreement  com- 
pletely performed,  and  its  purpose  fully 
carried  out,  it  is  not ;  for  wherever  the 
agreement  can  not  be  completely  per- 
formed within  a  year,  the  mere  fact  that 
it  may  be  terminated,  or  complete  per- 
formance excused,  or  rendered  impossi- 
ble by  the  death  of  some  person  within 
a  year,  is  not  sufficient  to  take  the 
contract  out  of  the  statute.  The  dis- 
tinction is  subtle,  but  it  is  real  and 
well-settled. 

The  difference  between  the  English 
and  the  American  view  seems  to  be  what 
is  the  meaning  of  the  word  '*  per- 
formed." If  by  performance  is  meant, 
•*  forming  through,"  carrying  it  all  out, 
executing  it  through  the  whole  stipu- 
lated period,  then  a  clause  or  condition 
by  which  it  might  be  terminated,  re- 
scinded, or  ^evoked  by  either  party  within 
a  year,  would  not  save  it  from  the  opera- 
tion of  the  statute,  as  was  distinctly 
held  in  Dobson  v.  Coliis,  1  H.  &  N.  81. 

If,  on  the  other  hand,  the  party  has  a 
legal  right,  either  by  an  express  stipula- 
tion in  the  contract,  or  by  operation  of 
law,  to  put  an  end  to  the  contract  within 
a  year,  and  does  so,  why  is  not  the  con- 
tract performed  ?  The  maximum  time 
of  the  contract  is  not  completed,  to  be 
sure,  but  the  provision  for  an  earlier 
termination  of  it,  either  by  contract  or 
by  law,  is  as  much  a  part  of  the  original 
contract  as  any  other,  and  therefore  the 
whole  contract  may  be  said  to  be  per- 
formed, accomplished,  completed.  In 
one  sense  of  the  word  performance,  the 
contract  in  Peters  v.  Westboroughy  19 
Pick.  364,  to  support  a  child  *'  until  he 
was  eighteen  years  old'*  would  not  be 
Vol.  XXvil.— 71 


performed  if  he  died  at  sixteen  ;  that  is  to 
say,  there  was  not  a  complete  and  full 
execution  of  the  maximum  obligation  of 
the  defendant ;  there  was  not  a  full  per- 
formance in  one  sense  of  the  word  ;  but 
any  lon^r  or  larger  performance  was 
excused,  made  impossible  indeed,  and 
therefore,  in  a  legal  sense,  there  might 
be  a  full  and  complete  performance.  It 
is  not  easy  to  reconcile  this  case  with 
the  English  decisions  referred  to  in  our 
principal  case  ;  but  it  has  fairly  given 
tone  and  color  to  the  American  law, 
on  this  particular  point. 

It  should  not  be  forgotten,  however, 
that  a  different  view  has  sometimes  been 
taken  even  in  the  American  courts,  and 
it  has  here  been  sometimes  held  that  if 
the  contract  is  by  its  terms  prima  facie 
to  run  for  a  term  of  years,  it  is  within 
the  statute,  although  it  contain  a  clause 
by  which  it  may  be  terminated  within  a 
year.  The  most  notable  of  this  class, 
perhaps,  is  that  of  Packet  Co,  v.  Sickles, 
5  Wall.  580  (1866).  In  this  case 
Sickles  agreed  to  attach  a  patented  fuel 
contrivance  to  the  Washington  Steam 
Packet  Co.'s  steamboat,  which  the  com- 
were  to  use  on  their  b«at  *' during  the 
continuance  of  the  patent,  if  the  boat 
should  last  so  long ;  and  pay  therefor, 
weekly,  three-fourths  of  the  value  of  the 
fuel  saved  thereby."  In  fact  the  patent 
had,  at  the  sale  of  the  contract,  twelve 
years  to  run ;  but  nothing  was  said 
about  that  in  the  contract  itself.  It  was 
held,  that  the  contract  was  within  the 
statute,  notwithstanding  it  might  not 
continue  more  than  a  year,  by  reason 
of  the  loss  of  the  boat  within  that  time  ; 
and  the  English  cases  of  Birch  v.  pMrl 
of  Liver j)ool,  9  B.  &  C.  891  ;  and  Dob- 
son  V.  Collin,  1  H.  &  N.  81,  were  prin- 
pally  relied  upon. 

In  view  of  the  conflicting  opinions  of 
eminent  tribunals  upon  this  question, 
it  must  be  confessed  the  law  is  in  a  very 
unsatisfactory  state  upon  this  delicate 
point.  Edmund  H.  Bunmktt. 
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RECENT    AMERICAN     DECISIONS. 

Court  of  Chancery  of  New  Jersey. 

DEN  BLAKER'S  EXECUTRIX  r.  THE  RECEIVERS  OF  THE 
NEW  JERSEY  MIDLAND  RAILWAY  CO. 

Negligence  by  a  railroad  company  does  not  relierc  a  person  attempting  to  crosi 
its  track  from  the  duty  of  exercising  ordinary  care  and  prudence. 

When  a  person  is  killed  by  collision  with  a  locomotive,  if  it  appears  that  his 
carelessness  materially  contributed  to  the  disaster,  his  next  of  kin  have  no  right 
to  damages. 

A  person  approaching  a  railroad  crossing  is  bound  to  look  and  listen,  and  if  he 
fails  to  do  so  and  injury  ensues,  he  is  without  remedy  ;  or  if,  using  his  eyes  and 
ears  he  sees  or  hears  an  approaching  train,  and  foolishly  tries  the  experiment  of 
crossing  in  advance  of  it  and  fails,  his  failure  will  be  esteemed  his  own  fault. 

Ox  petition  for  a  remedy  for  damages  alleged  to  have  been  sus- 
tained in  consequence  of  death,  where  death  was  caused  by  negli- 
gence. 

M.  C.  Gilham  and  Coffey^  for  petitioner. 

C.  B.  Alexandery  of  New  York,  for  receivers. 

Van  Fleet,  Vice-Chancellor. — The  petitioner  seeks  to  recover 
damages  for  the  death  of  her  husband.  Her  claim  is  made  under  the 
statute  giving  a  remedy  to  the  personal  representatives  of  a  person 
killed,  where  death  is  caused  by  the  wrongful  act,  neglect  or  default 
of  another ;  Rev.,  p.  294.  She  charges  that  the  death  of  her  hus- 
band was  caused  by  the  negligence  of  the  employees  of  the  receivers. 
The  negligence  imputed  to  them  need  not  be  particularized ;  it  may 
be  admitted  to  be  sufficient  to  give  her  a  right  of  action.  The 
important  question  is,  was  not  the  person  killed  also  guilty  of  neg- 
ligence, to  such  an  extent  as  to  deprive  his  next  of  kin  of  any 
right  to  damages?  In  cases  of  this  class,  the  court  is  not  at 
liberty  to  measure  or  compare  the  faults  of  the  parties  to  see  which 
is  most  faulty,  and  then  compel  the  most  culpable  to  make  compen- 
sation to  the  other.  Negligence  by  one  party  does  not  relieve  the 
other  from  the  duty  of  exercising  ordinary  care  and  prudence.  In 
this  case,  it  may  be  conceded  that  the  employees  of  the  receivers 
were  grossly  careless,  yet,  if  it  appears  that  the  deceased  was  also 
careless,  and  his  carelessness  materially  contributed  in  producing 
the  collision  which  resulted  in  his  death,  or  was  the  proximate 
cause  of  it,  his  next  of  kin  have  no  right  to  damages:  Drake  r. 
Mount,  4  Vr.  445 ;  Harper  v.  Railway  Co.y  3  Id.  90 ;  Baxter  v. 
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Troi/  ^  Boston  Railroad  Co,^  41  N.  Y.  461 ;  Wilcox  v.  Rome  ^ 
Watertown  Railroad  Co,,  Id.  3t58 ;  Railroad  Co.  v.  Houston,  5 
Otto  702.  • 

Mr.  Den  Blaker,  the  petitioner's  testator,  was  killed  June  12th 
1876,  while  attempting  to  cross  the  track  of  the  Midland  Railway, 
on  a  public  highway,  known  as  Midland  Avenue,  in  the  county  of 
Bergen.  The  railway  at  this  crossing  is  built  in  a  cut,  which,  at 
the  crossing,  is  about  four  feet  deep,  and  increases  in  depth  as  it 
extends  westward,  until  it  reaches  a  depth  of  twelve  and  a  half 
feet  above  the  top  of  the  rails.  The  length  of  the  cut  from  its 
western  extremity  to  the  crossing,  is  five  hundred  and  eighty-four 
feet.  Midland  avenue,  as  it  approaches  the  railway  from  the  north, 
is  also  built  in  a  cut  for  a  distance  of  one  hundred  and  thirty-five 
feet,  and  descends  to  the  railway,  from  the  point  where  the  descent 
begins,  at  the  rate  of  two  and  a  half  feet  in  every  fifty  feet.  At 
a  point  on  Midland  Avenue,  nine  hundred  feet  north  of  the  cross- 
ing, the  track  of  the  railway  west  of  the  cut  can  be  seen  for  over 
one-fourth  of  a  mile ;  at  a  point  on  the  avenue  seventy-five  feet 
north  of  the  centre  line  of  the  railway,  at  the  crossing,  a  person 
sitting  in  an  open  wagon  can  see  up  the  cut,  westward,  one  hundred 
and  sixty  feet ;  at  fifty  feet  distant,  he  can  look  up  the  cut,  a  dis- 
tance of  two  hundred  and  sixty  feet,  and  at  twenty-five  feet  distant 
he  can  see  through  the  cut.  On  the  day  the  accident  occurred, 
Mr.  Den  Blaker  had  been  at  work  on  some  land  north  of  the  rail- 
way, which  he  was  farming.  He  lived  south  of  the  railway  and 
had  been  accustomed  to  cross  it  frequently  in  going  to  and  from 
his  work.  On  the  day  in  question,  his  work  had  been  interrupted 
by  a  rain,  and  he  had  started  to  return  home.  lie  was  in  an  open 
farm-wagon  drawn  by  two  horses.  He  was  seen  by  an  acquaintance 
when  about  four  hundred  yards  north  of  the  railway  ;  he  was  then 
going  towards  it,  on  what  the  witness  describes  as  a  jog  trot ;  he 
had  a  blanket  over  his  shoulders  and  drawn  up  around  his  neck, 
which  he  held  together  in  front,  with  one  hand,  while  he  held  the 
reins  with  the  other.  As  he  passed  the  witness,  he  said  he  had 
some  work  to  do  and  must  hurry  home.  At  this  point  the  track 
of  the  railway,  west  of  the  cut,  is  in  open  view  for  about  one-fourth 
of  a  mile.  From  this  point,  the  evidence  furnishes  no  information 
respecting  Mr.  Den  Blaker*s  movements  or  conduct,  until  his 
horses  were  in  the  act  of  stepping  upon  the  railway.  Death  was 
inflicted  by  an  eastward  bound  train,  consisting  of  two  passenger 
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cars  and  a  locoraotive,  running  at  a  speed  of  twenty-five  or  thirtj 
miles  an  hour.  The  fireman  says,  he  first  saw  Mr.  Den  Blaker 
when  the  locomotive  was  twenty-five  or  thirty  yards  from  the  cross- 
ing ;  that  his  horses  were  just  stepping  on  the  track  on  a  very  slow 
walk  ;  that  Mr.  Den  Blaker  had  a  blanket  about  his  shoulders,  his 
hat  down  over  the  side  of  his  face  to  keep,  as  he  supposes,  the 
rain  out  of  his  ear ;  his  hands  were  resting  on  his  legs  and  the  reins 
were  slack.  He  further  says,  that  Mr.  Den  Blaker  did  not  raise 
his  head,  nor  make  any  effort  to  stop  or  escape,  and  that  he  does 
not  believe  that  he  saw  the  locomotive  at  all.  Both  the  fireman 
and  engineer  swear  that  the  bell  was  rung  constantly  while  they 
were  passing  through  the  cut,  and  up  to  the  time  of  collision.  A 
passenger  on  the  train  and  also  two  persons  who  were  about  four 
hundred  yards  north  of  the  crossing,  at  the  time  of  the  disaster, 
swear  that  they  did  not  hear  the  bell.  A  moderate  wind  was  blow- 
ing from  the  east,  which  unquestionably  reduced  both  the  velocity 
and  volume  of  the  sound  of  the  approaching  train  perceptible  at 
the  crossing. 

It  is  now  an  established  principle  of  law,  almost  universally 
recognised,  that  a  person  intending  to  cross  a  railroad  track,  is 
bound  to  look  and  listen  for  an  approaching  train  before  going  upon 
it,  and  if  he  fails  to  do  so,  and  injury  ensues,  he  is  without  remedy ; 
or,  if  he  looks  and  listens,  and  sees  or  hears  a  train  approaching, 
and  then  daringly  assumes  the  hazard  of  attempting  to  cross  in 
advance  of  it,  and  fails,  he  must  bear  the  consequences  of  his  folly. 
In  a  case  substantially  identical  in  its  facts  with  the  one  in  hand, 
the  Supreme  Court  of  the  United  States  recently  said,  speaking 
by  Justice  Field  :  "  The  failure  of  the  engineer  to  sound  the 
whistle  or  ring  the  bell,  if  such  were  the  fact,  did  not  relieve  the 
deceased  from  the  necessity  of  taking  ordinary  precautions  for  his 
safety.  Negligence  of  the  company's  employees  in  these  particulai^ 
was  no  excuse  for  negligence  on  his  part.  He  was  bound  to  look 
and  listen,  before  attempting  to  cross  the  railroad  track,  in  order 
to  avoid  an  approaching  train,  and  not  go  carelessly  into  a  place  of 
danger.  Had  he  used  his  senses,  he  could  not  have  failed  both  to 
hear  and  see  the  train  which  was  coming.  If  he  omitted  to  use 
them,  and  went  thoughtlessly  upon  the  track,  he  was  guilty  of 
culpable  negligence,  and  so  far  contributed  to  his  injuries  as  to 
deprive  him  of  any  right  to  complain  of  others.  If,  using  them, 
he  saw  the  train  coming,  and  yet  undertook  to  cross  the  track 


Digitized  by 


Google 


BLAKER'S  EX'RX  r.  N.  J.  Mn>LAKD  RAILWAY  CO.        565 

(instead  of  waiting  for  the  train  to  pass),  and  was  injured,  the  con- 
sequences of  his  mistake  and  temerity  cannot  be  cast  upon  the 
company.  No  railroad  company  can  be  held  liable  for  a  failure  of 
experiments  of  that  kind.  If  one  chooses,  in  such  a  position,  to 
take  risks,  he  must  bear  the  possible  consequences  of  failure:" 
Railroad  Co.  v.  Bomton^  5  Otto  702.  Precisely  similar  views 
have  been  repeatedly  enunciated  by  the  courts  of  this  state.  A 
simple  reference  to  the  cases  is  all  that  need  be  done.  Even  a 
brief  summary  of  the  principle  decided  in  each  would  seem  more 
like  a  labor  of  display  than  necessity  or  utility.  Central  Railroad 
V.  Moorcy  4  Zab.  831 ;  Runyon  v.  Central  Railroad^  1  Dutch. 
568;  Telfer  v.  Northern  Railroad,  1  Vr.  199;  Harper  v.  Erie 
Railway,  3  Id.  88 ;  N,  J.  Railroad  and  Trans.  Co.  v.  We%t,  Id. 
95 ;  N.  J.  Express  Co.  v.  Nichols,  4  Id.  439 ;  Drake  v.  Mount, 
Id.  445 ;  Central  Railroad  v.  Van  Horn,  9  Id.  138  ;  Del,  Lack. 
^  West.  Railroad  v.  Toffey,  Id.  530. 

If  we  test  the  claim  of  the  petitioner  by  these  rules,  it  is  obvious 
it  must  be  rejected.  It  is  plain,  the  disaster  could  not  have  hap- 
pened had  the  deceased,  in  approaching  the  crossing,  exercised  the 
caution  which  the  law  requires,  and  which  any  person  of  reasonable 
prudence  would  have  exercised  in  approaching  a  place  of  such  well- 
known  danger.  So  far  as  appears,  his  organs  of  sight  and  hearing 
were  perfect,  and  had  he  made  that  use  of  them  which  a  reasonable 
regard  for  his  safety  demanded,  it  would  have  been  impossible  for 
him  not  to  have  both  seen  and  heard  the  train  in  time  to  have 
averted  a  collision.  If  the  statements  of  the  fireman  are  believed 
— and  there  is  no  evidence  contradicting  them — it  is  manifest  death 
was  the  result  of  foolhardy  heedlessness.  The  fact  that  the  disaster 
happened,  tends  very  strongly,  in  my  judgment,  to  confirm  the 
substantial  truth  of  his  story.  But,  in  my  opinion,  scarcely  any 
rational  view  of  the  evidence,  as  a  whole,  can  be  adopted,  which 
will  not  fully  establish  such  a  complete  case  of  contributory  negli- 
gence as  bars  all  right  to  damages. 

The  relief  asked  must  be  denied,  and  the  petition  dismissed. 

The  doctrine  laid  down  in  the  princi-  pany  to  confuse  his  mind  or  throw  him 

palcase,  AS  applied  to  the  circumstances,  off*  his  guard,  ho  is  bound  to  look  and 

18   generally  accepted  in  this   country  listen   for  an  approaching  train  ;    and 

with  some  qualification  in  the  western  for  an  injury  received  under  such  cir- 

ftates.     Where  the  traveller  has  an  un-  cumstances  he  is  without  remedy.     See 

obstructed  view  of  the  track,  and  noih-  BtUterJiefd  v.  Railroad    Co.,   10  Allen 

ing  has  been  done  by  the  railroad  com-  532  ;  AUjfn  v.  Railroad  Co.^  105  Mass. 
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77  ;  Telfer  v.  Railroad  Co.,  1  Vr.  188 ; 
Wild  V.  Haiiroad  Co.,  29  New  York 
3L'i  ;  Gonzales  v.  Railroad  Co.,  38  Id. 
442  :  Gordon  r.  Railroad  Co,,  45  Id.  664. 

But  when  the  approaching  train  can- 
not be  seen  or  heard  by  reason  of  ob- 
structions {Davis  V.  Railroad  Co.,  47  N. 
Y.  400),  where  the  train  is  running  at 
an  unusual  time  (Improvement  Co,  v. 
Stead,  5  Otto  61  ;  Railroad  Co,  v. 
Trainor,  33  Mo.  542),  or  at  an  extra- 
ordinary rate  of  speed  (Railroad  Co.  v. 
Moore,  4  Zabriskie  824),  where  the 
oompany  have  removed  a  flagman,  or 
disused  some  accustomed  precaution 
without  notice  (Ernst  v.  Railroad  Co., 
39  N.  Y.  61),  where  the  agent  of  the 
company  directs  the  traveller  to  cross 
the  track  (Warren  v.  Railroad  Co,,  8 
Allen  227),  and  generally  when  the 
state  of  facts  is  complex:  Gaynor  v. 
Railroad  Co.,  100  Mass.  208  ;  Wheeloclc 
V.  Railroad  Co.,  105  Id.  203;  in  all 
these  cases  it  has  been  held  that  the 
question  of  contributory  negligence  was 
for  the  jury,  under  the  instruction  that 
negligence  is  a  want  of  that  care  which 
a  person  of  ordinary  prudence  is  pre- 
sumed to  use  under  the  circumstances 
to  avoid  injury:  Railroad  Co,  v.  God- 
dard,  25  Ind.  197  ;  Bridge  v.  Railroad 
Co.,  3  M.  &  W.  244. 

There  are,  however,  several  decisions 
in  which  a  measure  of  contributory  neg- 
ligence is  apparently  laid  down  more 
absolute  than  can  be  deduced  from  the 
common -law  rule.  In  the  Pennsylvania 
case  of  Railroad  Co.  v.  Beale,  73  Penn. 
St.  504,  it  was  impossible  for  the  travel- 
ler to  see  or  hear  the  train  except  from 
a  space  of  ten  feet  "  between  the  bluff 
and  the  watch-box. "  There  was  conflict- 
ing testimony  whether  from  this  space 
the  train  could  be  seen  or  not.  At  the 
trial  of  the  case  the  judge  left  it  to  the 
jury  to  say  whether  under  these  circum- 
stances the  accident  could  have  been 
avoided  by  stopping,  looking  and  listen- 
ing ;  for,  if  not,  **  the  law  does  not  d«- 
mand  vain  and  impossible  things.  *'  This 


was  held  by  the  Supreme  Court  to  be 
error.  '*  The  duty  of  stopping/*  says 
Sharswood,  J.,  **is  more  manifest 
when  an  approaching  train  cannot  be 
seen  or  heard  than  where  it  can.  If  the 
view  of  a  train  is  unobstructed  and  no 
train  is  near  or  heard  approaching,  it 
might,  perhaps,  be  asked,  why  stop  ?  In 
such  a  case  there  is  no  danger  of  collis- 
ion— none  takes  place — and  the  sooner 
the  traveller  is  across  the  track  the  bet* 
ter.  But  the  fact  of  collision  shows  the 
necessity  there  was  of  stopping  ;  and 
therefore  in  every  case  of  collision  the 
rule  must  be  an  unbending  one.  If  the 
traveller  cannot  see  the  track  by  look- 
ing out,  whether  from  fog  or  other 
cause,  he  should  get  out,  and,  if  neces- 
sary, lead  his  horse  and  wagon  ♦  ♦  ♦ 
There  never  was  a  more  ioiportant 
principle  settled  than  that  the  fact  of 
the  failure  to  stop  immediately  before 
crossing  a  railroad  track,  is  not  merely 
evidence  of  negligence  for  the  jury,  bat 
negligence  per  se,  and  a  question  for 
the  court. '  *  Two  cases  were  cited  by  the 
court.  The  first  was  Railroad  v.  Coyle, 
55  Penn.  St.  896.  There  the  plaintiff, 
a  pedlar,  drove  on  the  track  in  a  covered 
wagon,  with  his  head  muffled  in  an 
overcoat,  and  without  precaution  of  any 
kind.  It  appeared  in  evidence  that  the 
track  could  be  seen  at/ intervals  along 
his  route,  and  up  and  down  for  sixteen 
feet  from  the  crossing.  The  court 
charged  that  Coyle  should  have  stopped, 
looked  and  listened ;  but  added  that 
whether  he  did  or  did  not  do  so  was  for 
the  jury  under  the  evidence.  This  in- 
struction was  not  disapproved  of,  and 
the  Supreme  Court,  while  intimating 
that  a  new  trial  should  have  been 
granted  under  the  evidence,  refused  to 
reverse  the  judgment.  In  the  second 
case  cited.  Railroad  v.  Ueilman^  49 
Penn.  St.  60,  the  track  was  visible  from 
some  points  on  the  road,  and  hidden  at 
others  by  an  intervening  bank  of  earth ; 
but  the  smoke-stack  could  be  seen  over 
tbe  bank.    The  plaintiff  was  in  a  baker's 
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waf^on,  with  closed  sides  and  curtains 
drawn  against  the  rain.  The  trial  judge 
charged  that  it  was  the  duty  of  a  travel- 
ler to  look  and  listen,  and  that  the  failure 
to  do  so  was  **  evidence  of  neglect ;" 
and  left  the  question  to  the  jury.  This 
was  held  to  be  error,  as  the  evidence 
was  uncontradicted  that  the  plaintiff 
never  looked  at  all.  **  To  determine," 
says  Strong,  J.,  ^*  whether  there  has 
been  any  negligence,  involves  two  in- 
quiries :  first,  what  would  have  been 
ordinary  care  under  the  circumstances ; 
and  fiecund,  whether  the  conduct  of  the 
person  char<;ed  with  negligence  came  up 
to  that  standard.  In  roost  cases  the 
standard  is  variable,  and  it  must  be 
found  by  a  jury.  But  when  the  stand- 
ard is  fixed,  where  the  measure  of  duty 
is  defined  by  the  law,  entire  omission  to 
perform  it  is  negligence.  In  such  a 
case  the  jury  have  but  one  of  these 
inquiries  to  make.  They  have  only  to 
find  whether  he  upon  whom  the  duty 
rests  has  performed  it.  If  he  has  not, 
the  law  fixes  the  character  of  his  failure, 
and  pronounces  it  negligence."  **Not 
looking  for  a  coming  train  is  not  merely 
the  imperfect  performance  of  duty  ;  it  is 
an  entire  failure  of  performance.  *  *  * 
We  think,  therefore,  that  the  court 
should  have  instructed  the  jury  that  it 
was  negligence  itself,  and  not  merely 
evidence  of  it,  from  which  they  might 
or  might  not  find  it.  This  would  have 
lef^  to  them  to  find  whether  the  plain- 
tiff had  looked  for  a  train,  and  if  he 
had  not,  whether  his  neglect  to  look  had 
been  a  contributory  cause  of  the  injury 
he  had  received.** 

It  will  be  perceived  that  the  decision 
in  Railroad  v.  Beale,  supra,  has  defined 
the  traveller's  duty  more  rigidly  than 
any  previous  case  in  Pennsylvania,  or 
indeed  than  the  law  of  any  other  state. 
A  case  can  hardly  be  conceived  under 
this  decision  when  a  traveller  run  over 
by  a  railway  train  at  a  crossing  could 
recover.  The  dilemma  stated  by  the 
court    seems  to    embrace   all   circum- 


stances. If  the  traveller  failed  to  stop, 
look  and  listen,  he  is  negligent ;  if  he 
did  stop,  he  must  have  seen  the  approach- 
ing train,  and  his  attempt  to  cross  was 
foolhardy.  So  too  in  Wild  v.  Hailroad, 
29  N.  Y.  315,  while  the  decision  was 
based  on  the  fact  that  the  traveller  had 
an  abundant  opportunity  to  see  the 
track,  it  is  added  by  Denio,  C.  J.,  *'  A 
crossing  can  rarely,  if  ever,  be  so  situ- 
ated as  to  render  it  impossible  or  diffi- 
cult for  a  traveller  to  observe  the  track 
on  each  side,  for  a  sufficient  distance  to 
determine  whether  it  is  safe  to  proceed. 
If  such  localities  exist,  they  should  not 
be  crossed  at  all ;  and  it  would  be 
equally  imprudent  in  the  company  to 
tolerate  them  and  in  the  passenger  to  use 
that  crossing.  If  the  case  is  such  as  to 
require  the  person  wishing  to  cross  to 
come  near  the  track  to  make  his  obser- 
vation, that  circumstance,  so  far  from 
excusing  him  from  the  duty  of  looking 
at  all,  would  only  render  that  duty 
more  imperative."  This,  however,  can 
be  considered  only  as  a  dictum,  and  so 
far  as  regards  the  right  of  the  traveller 
to  use  such  dangerous  crossings,  is  over- 
ruled by  Davis  v.  Railroad,  47  N.  Y. 
400,  where,  under  circumstances  similar 
to  those  of  Railroad  v.  Beale,  supra, 
it  was  held  that  the  traveller  is  bound 
to  use  his  eyes  and  ears  while  approach- 
ing the  crossing ;  but  that  he  is  not 
required  to  stop,  or  if  he  is  with  a  team, 
to  got  out  and  leave  his  vehicle  and  go 
to  the  track,  or  to  stand  up  and  go  upon 
the  track  in  that  position  in  order  to 
obtain  a  better  view.  There  being  con- 
flicting evidence  as  to  whether  the  plain- 
tiff could,  by  looking  and  listening, 
having  seen  the  train  in  time,  it  was 
held  that  this  was  for  the  jury,  and 
that  the  entering  of  a  nonsuit  was 
error. 

Somewhat  similar  to  this  was  the 
case  of  Railroad  v.  Tojffey,  0  Vroom  259, 
where  the  driver  stopped  and  looked 
from  a  point  forty  feet  from  the  track, 
but  could  see  nothing  on  account    of 
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interrening  houses.  The  court  charged 
that  his  duty  was  to  look  and  listen 
*'  as  far  as  practicable.  If  it  be  prac- 
ticable to  see  op  and  down  the  track, 
he  is  bound  to  look  ;  but  if  he  could 
not  see,  the  duty  to  look  is  of  course 
not  required  of  him,'*  and  left  the 
question  of  negligence  to  the  jury. 
This  was  held  to  be  correct  by  the 
Supreme  Court. 

The  general  current  of  authority 
recognises  the  distinction  laid  down  in 
Ariz  V.  Railroad  Co.^  34  Iowa  161, 
where  the  authorities  were  reviewed, 
and  it  was  held,  **  1.  That  where  a  per- 
son, knowingly  about  to  cross  a  rail- 
way track,  may  have  an  unobstructed 
Tiew  of  the  railroad,  he  cannot  recover 
though  the  company  be  negligent.  2. 
But  if  the  view  of  the  railroad  be  ob- 
structed, or  there  are  complicating  cir- 
cumstances calculated  to  deceive  or 
throw  a  person  off  his  guard,  the  plain- 
tiff's negligence  is  a  question  of  fact 
for  the  jury."  So  in  Ernsi  v.  Railroad^ 
supra^  it  is  said  that  the  traveller  is 
*'  bound  to  u»e  his  eyes  and  ears,  so  far 
as  there  is  opportunity.**  See  to  the 
same  effect  Rnilrwid  Co,  v.  Fitzfmtrickf 
35  Md.  32.  The  recent  case  of  Rail- 
road Co.  V.  White,  6  W.  N.  C.  (Phila.) 
516,  shows  that  the  practical  limitations 
the  **  stop,  look  and  listen**  rule  are 
recognised  in  Pennsylvania.  It  may 
be  noted  that  the  cases  collected  by  Mr. 
Biddle  in  the  article  in  6  W.  N.  C.  504, 
show  that  where  the  defcndant*s  negli- 
gence is  established,  and  the  evidence 
of  the  plaintiff's  contributory  negli- 
gence is  given  only  by  the  defendant's 
witnesses,  and  is  not  admitted  by  the 
plaintiff,  the  case  must  go  to  the  jury, 
upon  the  presumption  of  law  in  favor 
of  the  plaintiff  that  he  exercised  reason- 
able care. 

The  English  cases  substantially  affirm 
the  law  laid  down  in  Artz  v.  Railroad, 
Co.,  supra.  Sec  Bridge  v.  Railroad, 
Co.,  3  M.  &  W.  244  ;  Butterfi*tld  v. 
Forester,   1 1  East  60. 


It  may  be  noted  that  the  phrase  *  '  stop, 
look  and  listen*'  is  not  gencratlly   em- 
ployed.    Most  of  the  cases  speak  of  the 
plaintiff's  duty  to  use  his  senses,  to  ase 
his  eyes  and  ears,  Ac.     This  difference 
in  statement  is  in  reality  important,  for. 
so  defined,  it  is  equivalent  to  the  dotj  oi 
ordinary  prudence ;  while  the  obli<;ation 
to  stop,  look  and  listen,  when    erected 
into  the  **  unbending  rule"  of  Radrttad 
Co.  V.  Beale,  tupra,  appears  to  be  liable  to 
transcend  that  duty.   The  essential  thin^ 
is  that  the  jury,  always  prone  to  give 
damages  against  corporations  in  case  <^ 
accident,  should  be  held  in  check  ;   and 
this  is  sufficiently  attained,  in   all    cases 
when  the  evidence  is  reasonably  clear 
that  the  traveller,  with  full  opportunity, 
failed  to  use  his  faculties  before  crossing 
the  track,  by  the  court  directing  a  non- 
suit or  granting  a  new  trial.     Bat  with 
this  safeguard,  the  common-law  test  of 
contributory  negligence   appears  to  be 
sufficient.     Has  the  plaintiff  done  what 
a  man  of  ordinary  prudence  would  do 
under  the   circumstances  ?     This   duty 
will  vary  with  every  case  ;  and  it  would 
seem  rational  to  recognise  the  ^^stop, 
look  and  listen"  rule  as  dependent  upon 
this  broader  doctrine,  and  to  be  invoked 
only  when  common  sense  would  declare 
the  traveller  negligent.    When  the  view 
of  an  approaching  train  is  so  cut  off  by 
natural  or  artificial  obstacles   that  the 
traveller  can  see  nothing  until  directly 
upon  the  track  ;  and  the  engineer  omits 
to  whistle  or  ring  the  bell,  so  that  the 
driver,  within  a  few  feet  of  the  railway, 
sees  the  train  bearing  down  upon  him, 
it  may  well  be  that  an  attempt  to  cross 
is  the  best  thing  to  be  done  under  the  cir- 
cumstances.   And,  apart  from  this,  why 
does  not  the  traveller  come  under  the 
protection  of  the  rule  that,  in  circaro* 
stances  of  sudden  peril,  caused  by  the 
act  of  the  other  side,  a  man  is  not  to  be 
held  to  do  the  absolutely  best  thing? 

There  is  a  class  of  cases  in  which  it 
is  laid  down  that  where  the  negligence 
of  the  defendant  is  so  great  as  to  indi- 
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cate  a  willingness  to  inflict  injary,  then  the  negligence  of  the  defendant  is  gross, 
eren  want  of  care  on  the  plaintiflTs  part  and  that  of  the  plaintiff  slight  in  corn- 
will  not  prevent  recovery  :  Railroad  Co.  parison,  the  latter  maj  recover  ;  al- 
T.  AdUims,  26  Ind.  76  ;  DaUy  v.  Railroad  thoogh  his  want  of  care  contributed  to 
Co.,  26  Conn.  597.  Thus  it  is  said  that  the  accident.  See  the  cases  collected 
a  man  who  is  injured  while  walking  on  in  Railroad  Co.  v.  GretzM^  46  III.  83. 
the  track  can  recover,  if  the  engineer  saw  See  also  Railroad  Co,  v.  Hiil,  19  111. 
him,  but  refused  to  slacken  speed  :  Rail-  499  ;  Railroad  Co,  v.  Sweeney^  52  111. 
road  Co.  V.  Trainor,  33  Md.  542.  This,  in  325;  Burham  v.  Railroad  Co.,  56  Mo. 
another  form,  is  the  doctrine  of  proxi-  338.  The  practical  effect  of  this  doc- 
mate  negligence.  See  Butterjield  v.  trine  is  to  leave  the  mixed  question  of 
forester,  supra;  Trow  v.  Railroad  Co.,  law  and  fact  entirely  to  the  jury,  under 
24  Vt.  487.  But  a  further  advance  has  the  directions  so  general  as  to  afford 
been  made  in  some  of  the  Western  little  guidance, 
states,  where  it  has  been  held  that  if  Bichakd  S.  Huntbb. 
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The  regulation  of  remedies  is  within  the  power  of  the  state  legislatures,  subject 
only  to  the  restriction  that  as  to  past  contracts  they  shall  not  be  taken  away  entirely 
or  so  materially  lessened  as  to  impair  the  obligation  of  the  contract  itself. 

States  may  exempt  property  from  execution,  or  enlarge  the  amount  so  exempted^ 
and  such  exemptions  will,  within  the  rule  above  given,  be  valid  as  applied  to  prior 
contracts. 

By  the  law  as  existing  when  a  debt  was  incurred,  the  realty  of  a  husband  was 
liable  to  sale  upon  execution,  and  the  purchaser  took  the  whole  of  it,  subject  to  the 
contingency  that  if  the  wife  of  the  debtor  survived  her  husband,  she  mijrht  recover 
one-third  of  the  land  for  her  lifetime  as  dower.  A  statute  was  passed  restricting 
sales  upon  execution  to  two-thirds  of  the  land,  and  providing  that  upon  such  a  sale 
the  wife's  title  to  the  other  third  should  vest  at  once  as  if  her  husband  had  then  died. 
Held,  that  the  statute  was  valid  as  against  a  creditor  claiming  under  a  prior  con- 
tract. 

Action  to  recover  land.  The  following  were  the  material  facts 
in  the  cause:  In  February  1874,  Alfred  E.  Taylor,  the  husband 
of  the  appellant,  owned  the  land  in  dispute,  which  was  worth  less 
than  ^20,000.  At  that  date,  he,  with  others,  executed  a  promissory 
note  to  the  Howe  Machine  Company  for  $380.  Afterwards,  in 
September  1875,  the  payee  of  the  note  recovered  a  judgment 
thereon  against  the  makers  in  the  Bartholomew  Circuit  Court;  an 
execution  was  duly  issued  upon  the  judgment,  by  virtue  of  which 
the  land  in  controversy  was  levied  upon  and  sold  by  the  sheriff,  as 
the  property  of  said  Alfred  E.  Taylor,  and  the  appellee,  Stockwell, 
held  the  sheriff's  deed  for  the  property  made  in  pursuance  of  the 
sale. 
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The  appellant  claimed,  under  the  Act  of  March  11th  1875,  1 
Rev.  Stat.  1876,  p.  554,  one-third  of  the  land,  and  demanded  that 
it  be  set  off  for  her.  The  court  below,  however,  decided  against 
her,  and  thereupon  she  appealed  to  this  court. 

The  first  and  second  sections  of  the  act  referred  to,  are  as  follows : 

Sect.  1.  That  in  all  cases  of  judicial  sales  of  real  property,  in 
which  any  married  woman  has  an  inchoate  interest  by  virtue  of  her 
marriage,  where  the  inchoate  interest  is  not  directed  by  the  judg- 
ment to  be  sold  or  barred  by  virtue  of  such  sale,  such  interest  shall 
become  absolute  and  vest  in  the  wife  in  the  same  manner  and  to 
the  same  extent  as  such*  inchoate  interests  of  married  women  now 
become  absolute  upon  the  death  of  the  husband,  whenever,  by 
virtue  of  said  sale,  the  legal  title  of  the  husband  in  and  to  such 
real  property  shall  become  absolute  and  vested  in  the  purchaser 
thereof,  his  heirs  or  assigns,  subject  to  the  provisions  of  this  act 
and  not  otherwise.     That  when  such  inchoate  right  shall  become 
vested,  under  the  provisions  of  this  tict,  such  wife  shall  have  the 
right  to  the  immediate  possession  thereof,  and  may  have  partition, 
upon  agreement  with  the  purchaser,  his  heirs  or  assigns,  or  upon 
demand,  without  the  payment  of  rent,  have  the  same  set  off  to  her. 

Sect.  2.  The  provisions  of  this  act  shall  not  apply  to  sales  of  real 
estate  upon  judgments  rendered  prior  to  the  taking  effect  of  this 
act,  nor  to  any  sale  of  real  property  of  the  value  of  ?20,000 
and  over,  nor  to  the  sale  of  such  real  property  of  the  aggregate 
value  of  $20,000  and  over,  except  to  so  much  of  such  real  pro- 
perty as  shall  not  exceed  in  value  the  sum  of  $20,000. 

The  opinion  of  the  court  was  delivered  by 

WoRDEN,  J. — It  will  be  seen  that  the  note  upon  which  the  judg- 
ment was  rendered,  was  executed  before  the  taking  effect  of  the 
statute,  though  the  judgment  was  rendered  afterwards. 

The  statute  doubtless,  in  terms,  applies  to  such  case,  and  entitles 
the  appellant  to  one-third  of  the  land,  and  to  immediate  partition 
thereof,  if  it  be  valid,  as  applied  to  judgments  rendered  upon  con- 
tracts entered  into  by  the  husband  before  the  taking  effect  thereof. 

The  appellee  claims,  and  the  court  below  decided,  that  the  stat- 
ute, as  applied  to  sales  on  judgments  rendered  upon  the  contracts 
with  the  husband,  entered  into  before  the  taking  effect  of  the  act,  is 
void,  as  being  in  conflict  with  the  provision  in  the  federal  and  state 
constitution,  forbidding  the  passage  of  any  law  impairing  the  obli- 
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gation  of  contracts:  Const.  U.  S.,  art.  1,  sect.  10;  Const.  Ind., 
Bill  of  Rights,  sect.  24.  The  appellant  contends,  on  the  other 
hand,  that  the  statute  is  constitutional  and  valid,  as  applied  to  such 
case.  We  have  been  furnished  with  able  and  exhaustive  briefs 
upon  the  point  by  the  counsel  of  the  respective  parties,  which  have 
greatly  facilitated  our  labors  in  the  examination  of  the  question. 

In  order  to  a  clear  understanding  of  the  question,  it  may  be  well 
to  consider  to  what  extent  the  creditor  could  have  subjected  the 
husband's  land  to  the  payment  of  the  debt  by  the  law  existing  at 
the  time  the  contract  was  executed.  This  will  aid  us  to  compre- 
hend more  clearly  the  extent  and  character  of  the  change  made  by 
the  Act  of  1875,  and  to  determine  the  validity  of  the  change  as 
applied  to  contracts  previously  executed. 

By  the  law,  as  it  stood  at  the  date  of  the  contract,  the  creditor 
was  entitled  to  have  sold  on  execution  the  entire  fee  in  the  hus- 
band's lands  for  the  payment  of  the  debt.  The  purchaser,  unless 
the  land  was  redeemed  as  provided  for,  took  the  fee  in  the  entire 
land,  subject  to  the  contingency  that  the  wife  should  survive  the 
husband,  in  which  event  he  became  divested  of  the  title  to  one- 
third  thereof  in  favor  of  the  surviving  wife.  In  the  event  that  the 
husband  survived  the  wife,  the  purchaser  retained  the  fee  to  the 
entire  land,  and  in  either  event  he  held  the  entire  laud  during  the 
joint  lives  of  the  husband  and  wife. 

By  the  Act  of  1875,  the  interest  which  the  creditor  could  have 
sold  on  execution,  and  which  the  purchaser  could  acquire  under 
the  sale,  was  cut  down  to  two-thirds  of  the  land.  The  other  third, 
to  which  the  wife  had  only  an  inchoate  right  during  coverture,  to 
become  consummate  only  on  the  contingency  that  she  should  sur- 
vive her  husband,  is  given  immediately  to  the  wife.  By  the  law  of 
the  date  of  the  contract _the  whole  of  the  land  could  be  sold,  subject 
only  to  the  wife's  interest  in  one-third  thereof  contingent  upon  her 
survivorship. 

By  the  law  of  1875  only  two-thirds  of  the  land  can  be  sold.  In 
other  words,  the  latter  act  exempts  from  sale  on  execution  the  third 
of  the  land  to  which  the  wife  has  an  inchoate  right  during  the  mar- 
riage, to  become  consummate  on  the  death  of  the  husband,  leaving 
her  surviving,  and  vests  her  immediately  with  the  consummate 
right  thereto  upon  such  sale  of  the  other  two-thirds. 

It  is  sometimes  difficult  to  determine  satisfactorily  whether  an 
enactment  merely  affects  the  remedy  without  impairing  the  obliga- 
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tion  of  the  contract,  or  whether  by  affecting  the  remedy  it  impairs 
that  obligation. 

The  latest  exposition  of  the  subject  to  which  our  attention   has 
been  called  is  that  contained  in  the  caae  of  Edwards  v.  Kearzey^ 
96  U.  S.  696.     In  that  case  a  debt  was  contracted  in  North  Caro- 
lina at  a  time  when  only  personal  property  to  the  value  of  ?50,  and 
real  estate  to  the  value  of  ?500,  were  exempt  from  execution. 
Afterwards,  by  the  constitution  of  that  state  of  1868,  personal  pro- 
perty to  the  amount  of  $500,  and  a  homestead,  not  exceeding  in 
value  $1000,  were  exempted  from  execution.     It  was  held  that  the 
increased  exemption  was  invalid  in  respect  to  the  prior  contract,  on 
the  ground  that  it  impaired  the  obligation  thereof.     The  opinion 
of  the  court  was  pronounced  by  Mr.  Justice  Swayne,  who,  having 
considered  the  case  at  length,  announced  as  the  conclusion  of  the 
court  the  following  proposition :  "  The  remedy  subsisting  in  a  state 
when  and  where  the  contract  is  made,  and  is  to  be  performed,  is  a 
part  of  its  obligation,  and  any  subsequent  law  of  the  state  which 
so  affects  that  remedy  as  substantially  to  impair  and  lessen  the  value 
of  the  contract,  is  forbidden  by  the  constitution,  and  is  therefore 
void." 

It  may  be  noted  that  Mr.  Justice  Harlan  dissented,  but  the 
grounds  of  his  dissent  are  not  stated.  Mr.  Justice  Clifford 
delivered  the  following  opinion,  which  we  regard  as  valuable,  and 
which  we  cannot  condense  without  impairing  its  force.  He  said, 
"  I  concur  in  the  judgment  in  this  case  upon  the  ground  that  the 
state  law,  passed  subsequent  to  the  time  when  the  debt  was  con- 
tracted, 80  changed  the  nature  and  extent  of  the  remedy  for 
enforcing  the  payment  of  the  same  as  it  existed  at  the  time,  as 
materially  to  impair  the  rights  and  interests  which  the  complaining 
party  acquired  by  virtue  of  the  contract  merged  in  the  judgment 
Where  an  appropriate  remedy  exists  for  the  enforcement  of  the 
contract  at  the  time  it  was  made,  the  state  legislature  cannot 
deprive  the  party  of  such  remedy,  nor  can  the  legislature  append 
to  the  right,  such  restrictions  or  conditions  as  to  render  its  exercise 
ineffectual  or  unavailing.  State  legislatures  may  change  exifitiDg 
remedies,  and  substitute  others  in  their  place,  and  if  the  new 
remedy  is  not  unreasonable,  will  enable  the  party  to  enforce  his 
rights  without  new  and  burdensome  restrictions ;  the  party  is  bound 
to  pursue  the  new  remedy,  the  rule  being,  that  a  state  legislature 
may  regulate  at  pleasure  the  modes  of  proceeding  in  relation  to 
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past  contracts  as  well  as  those  made  subsequent  to  the  new  reg- 
lation. 

^^  Examples  where  the  principle  is  universally  accepted  may  be 
given  to  confirm  the  proposition.  Statutes  for  abolition  of  impri- 
sonment for  debt  are  of  that  character,  as  so  are  statutes  requiring 
instruments  to  be  recorded,  and  statutes  of  limitation. 

^^All  admit  that  imprisonments  for  debt  may  be  abolished  in 
respect  to  past  contracts  as  well  as  future ;  and  it  is  equally  well 
settled  that  the  time  within  which  a  claim  or  entry  shall  be  barred 
may  be  shortened,  without  just  complaint  from  any  quarter.  Stat- 
utes of  the  kind  have  often  been  passed ;  and  it  has  never  been 
held  that  such  an  alteration  in  such  a  statute  impaired  the  obliga- 
tion of  a  prior  contract,  unless  the  period  allowed  in  the  new  law 
was  so  short  and  unreasonable  as  to  amount  to  a  substantial  denial 
of  the  remedy  to  enforce  the  right :  Angell  Lim.  (6th  ed.)  sect. 
22 ;  Jackson  v.  Lamphire^  3  Pet.  280. 

"Beyond  all  doubt  a  state  legislature  may  regulate  all  such  pro- 
ceedings in  its  courts  at  pleasure,  subject  only  to  the  condition  that 
the  new  regulation  shall  not  in  any  material  respect  impair  the 
just  rights  of  any  party  to  a  pre-existing  contract.  Authorities  to 
that  effect  are  numerous  and  decisive,  and  it  is  equally  clear  that 
a  state  legislature  may,  if  it  thinks  proper,  direct  that  the  necessary 
implements  of  agriculture,  or  the  tools  of  the  mechanic,  or  certain 
articles  of  universal  necessity  in  household  furniture,  shall,  like 
wearing  apparel,  not  be  liable  to  attachment  and  execution  for 
simple  contract  debts. 

"  Regulations  of  the  description  mentioned  have  always  been  con- 
sidered in  every  civilized  community  as  properly  belonging  to  the 
remedy  to  be  exercised  or  not  by  every  sovereignty,  according  to  its 
own  views  of  policy  and  humanity.  Creditors,  as  well  as  debtors 
know  that  the  power  to  adopt  such  regulations  resides  in  every  state 
to  enable  it  to  secure  its  citizens  from  unjust,  merciless  and  oppres- 
sive litigation,  and  protect  those  without  other  means  in  their  pur- 
suits of  labor,  which  are  necessary  to  the  well  being  and  the  very 
existence  of  every  community.  Examples  of  the  kind  were  well 
known  and  universally  approved,  both  before  and  since  the  constitu- 
tion was  adopted,  and  they  are  now  to  be  found  in  the  statutes  of 
every  state  and  territory  within  the  boundaries  of  the  United  States; 
and  it  would  be  monstrous  to  hold  that  every  time  some  small 
addition  was  made  to  such  exemptions  that  the  statute  making  it 
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impairs  the  obligation  of  every  existing  contract  within  the  jurisdic- 
tion of  the  state  passing  the  law. 

"  Mere  remedy,  it  is  agreed,  may  be  altered  at  the  will  of  the 
state  legislature,  if  the  alteration  is  not  of  a  character  to  impair 
the  obligation  of  the  contract ;  and  it  is  properly  conceded  that  the 
alteration,  though  it  be   of  the  remedy,  if  it  materially  impairs 
the  right  of  the  party  to  enforce  the  contract,  is  equally  within  the 
constitutional  inhibition.      Difficulty  would  doubtless  attend  the 
effort  to  draw  a  line  that  would  be  applicable  in  all  cases  between 
legitimate  alteration  of  the  remedy,  and  provisions  which,  in  the 
form  of  rejnedy,  impair  the  right ;  nor  is  it  necessary  to  make  the 
attempt  in  this  case,  as  the  courts  of  all  nations  agree,  and  every 
civilized  community  will  concede  that  laws  exempting  necessary 
wearing  apparel,  the  implements  of  agriculture  owned  by  the  tiller 
of  the  soil,  the  tools  of  the  mechanic,  and  certain  articles  or  uten- 
sils of  a  household  character,  universally  recognised  as  articles  or 
utensils  of  necessity,  are  as  much  within  the  competency  of  a  state 
legislature  as  laws  regulating  the  limitation  of  actions,  or  laws 
abolishing  imprisonment  for  debt :    Branson  v.  Kinziey  1  How. 
311." 

Mr.  Justice  Hunt  also  delivered  an  opinion  in  the  cause,  in  which 
he  said :  "  I  concur,  not  for  the  reason  that  any  and  every  exemption 
made  after  entering  into  a  contract  is  invalid,  but  that  the  amount 
here  exempted  is  so  large  as  seriously  to  impair  the  creditors 
remedy  for  the  collection  of  his  debt.  I  think  the  law  was  correctly 
announced  by  Mr.  Chief  Justice  Taney,  in  Branson  v.  Kinzie,  1 
How.  311,  when  he  said:  A  state  *may,  if  it  thinks  proper,  direct 
that  the  necessary  implements  of  agriculture,  or  the  tools  of  the 
mechanic,  or  articles  of  necessity  in  household  furniture,  shall,  like 
apparel,  be  not  liable  to  execution  on  judgments.* 

"  The  principle  was  laid  down  with  the  like  accuracy  by  Judge 
Denio,  in  Morse  v.  Groold,  11  N.  Y.  281,  where  he  says:  'There  is 
no  universal  principle  of  law  that  every  part  of  the  property  of  the 
debtor  is  liable  to  be  seized  for  the  payment  of  a  judgment  against 
him.  *  *  *  The  question  is  whether  the  law,  which  prevailed 
when  the ,  con  tract  was  made,  has  been  so  far  changed  that  there 
does  not  rfemain  a  substantial  and  reasonable  mode  of  enforcing  it 
in  the  ordinary  and  regular  course  of  justice." 

It  is  thus  seen  that  a  state  legislature  may  exempt  property 
from  execution,  such  as  implements  of  agriculture,  tools   of  the 
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mechanic,  household  furniture,  &c.,  without  impairing  the  obliga- 
tion of  contracts  previously  'entered  into,  within  the  meaning  of 
the  constitution,  or  increase  the  amount  of  exemption  after  the 
making  of  a  contract  without  working  such  results. 

This  goes  upon  the  principle  that  the  legislature  may,  in  the 
pursuit  of  an  enlightened  public  policy,  and  on  principles  of 
humanity,  reserve  to  the  debtor,  as  exempt  from  execution,  the 
reasonable  means  of  carrying  on  his  business  and  occupation  and  a 
reasonable  amount  of  the  necessaries  of  life ;  and  that  this  will  not 
impair  the  obligation  of  previous  contracts.  The  creditor  knows 
when  he  lends  his  credit  that  the  legislature  may  pake  such 
reasonable  exemptions. 

Such  exemptions  are  held  not  to  materially  impair  the  obligation 
of  contracts.  In  the  language  of  Mr.  Justice  Swayne,  in  the  case 
above  cited :  "  It  is  to  be  understood  that  the  encroachment  thus 
denounced  must  be  material.  K  it  be  not  material,  it  will  be 
regarded  as  of  no  account." 

The  diflBculty  in  such  cases  is  to  determine  when  the  exemption 
is  so  great  as  to  materially  interfere  with  the  remedy  of  -the  cred- 
itor, and  when  not.  In  the  North  Carolina  case  it  was  held  that 
the  exemption  was  so  large  as  to  thus  interfere. 

In  the  case  of  Stephenson  v.  Osborne^  41  Miss.  119,  an  act  was 
passed  exempting  certain  property  from  execution  (the  kind  or 
value  of  which  is  not  stated  in  the  report  of  the  case),  and  provid- 
ing that  upon  the  death  of  the  husband  it  should  descend  to  the 
widow.  The  law  was  held  to  be  valid  in  respect  to  past  contracts. 
The  court  said,  among  other  things:  "Laws  exempting  certain 
descriptions  of  property  from  liability  to  be  taken  in  execution  for 
debt,  are  founded  in  a  wise  and  beneficent  public  policy.  The 
state  has  an  interest,  that  no  portion  of  its  citizens  shall  be  reduced 
to  a  condition  of  destitution,  so  as  to  be  prevented  from  prosecuting 
useful  industrial  employments,  for  which  they  are  fitted ;  and  that 
families  shall  not  be  deprived,  by  extravagance  or  misfortune,  of 
the  shelter  and  comforts  necessary  to  health  and  activity.  Nor  is 
such  legislation  usually  regarded,  even  when  retrospective  in  its 
character,  as  obnoxious  to  constitutional  objections.  *  *  *  The  leg- 
islature exercises  this  power  according  to  its  own  views  of  humanity 
and  sound  policy.  But  it  is  not  without  its  proper  limit,  and  it 
may  be  abused.  Every  party  is  entitled  to  an  adequate  and  availa- 
ble remedy  for  the  enforcement  of  his  contracts,  and  any  legislation 
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which  impairs  the  value  and  benefit  of  the  contract,  though  profe 
ing  to  act  upon  the  remedy,  would  impair  its  obligation. 

"  It  is  not  competent  for  the  legislature,  under  color  of  an  exemp- 
tion law,  so  to  obstruct  the  remedy  upon  contracts  aa  to  render  it 
nugatory  or  impracticable.  An  abuse  of  the  legislative  discretion 
in  this  respect,  would  demand  the  interposition  of  the  court.  We 
do  not  undertake  to  intimate  what  would  amount  to  such  abuse ; 
such  a  question  would  be  one  of  great  delicacy  and  diflSculty." 

Afterwards,  in  the  case  of  Lenly  v.  Phippa,  in  the  same  state, 
49  Miss.  790,  where  at  the  time  of  a  contract,  land  not  exceeding 
one  hundred  and  sixty  acres,  of  a  value  not  exceeding  $1500,  was 
exempt  from  execution,  and  afterwards  the  legislature  extended  the 
exemption  to  two  hundred  and  forty  acres  of  land,  regardless  of  its 
value,  which  might  be  worth  $10,000  or  $20,000,  it  was  decided 
that  the  latter  act  was  void  as  to  the  prior  contract. 

Having  thus  ascertained,  as  nearly  as  may  be,  the  state  of  the 
laws  on  the  constitutional  question,  we  proceed  to  apply  it  to  the 
case  before  us. 

Previous  to  the  Code  of  1852,  a  widow  was  endowed  of  the  lands 
of  her  deceased  husband.  By  that  code  dower  was  abolished;  and 
it  was  provided  that  one-third  of  the  husband's  lands,  upon  his 
decease,  should  descend  to  his  widow,  with  a  certain  qualification  as 
to  amount  where  there  were  creditors. 

It  was  also  provided  that  upon  the  death  of  the  husband,  with 
the  qualification  above  noticed,  the  surviving  wife  should  be  entitled 
to  one-third  of  all  the  lands  of  which  the  husband  was  seised  in 
fee-simple  at  any  time  during  the  marriage,  in  the  conveyance  of 
which  she  may  not  have  joined  in  due  form  of  law.  See  Statute 
of  Descents,  1  R.  S.  1876,  p.  408,  sect.  16,  17,  27. 

It  may  be  observed  that  in  Noel  v.  Ewing^  9  Ind.  87,  these  enact- 
ments were  held  valid  as  applied  to  a  marriage  existing  at  the 
time  the  statute  took  effect ;  so  far  as  the  husband  and  wife,  and 
the  heirs  or  devisees  of  the  husband  were  concerned  we  are  not 
aware  that  any  question  has  ever  been  made  in  this  court  as  to  the 
validity  of  the  enactment  giving  the  surviving  wife  one-third  of 
the  land  so  far  as  existing  creditors  of  the  husband  were  concerned. 

The  wife,  then,  as  the  law  stood,  before  the  act  of  1875,  had  an 
inchoate  right  to  one-third  of  the  land  of  which  the  husband  was 
seised  in  fee-simple,  at  any  time  during  the  marriage,  and  this 
right  became  consummate  upon  the  death  of  the  husband,  unless  she 
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had  in  the  meantime  joined  in  the  conveyance  thereof  in  due  form 
of  law.  This  third,  in  connection  with  the  other  two-thirds,  might 
have  been  sold  on  execution  against  the  husband,  subject  to  the 
contingency  of  the  wife's  survivorship.  But  by  the  act  of  1875, 
this  third  cannot  be  sold  at  all  in  that  manner  ;  and  when  the  other 
two-thirds  are  thus  sold,  the  hitherto  inchoate  right  of  the  wife 
becomes  at  once  consummate. 

We  are  of  opinion,  in  view  of  the  principles  and  authorities 
hereinbefore  noticed,  that  the  legislature  did  not  transcend  its 
authority  in  thus  cutting  off,  to  the  limited  extent  mentioned  in 
the  statute,  as  to  the  value  of  the  property,  the  right  to  sell  the 
third  in  which  the  wife  had  such  inchoate  interest.  The  act  is  not 
in  our  opinion  open  to  the  objection  that  it  impairs  the  obligation 
of  contracts.  The  provision  is  but  a  reasonable  one  for  the  pro- 
tection of  the  wife  and  family  against  absolute  want  and  destitution  ; 
and  the  land  thus  saved  may  be  as  imperatively  needed  as  the  farm- 
ing implements  of  the  farmer,  or  the  tools  of  the  mechanic.  The 
same  public  policy  and  the  same  principles  of  humanity  that  would 
protect  the  one  would  also  protect  the  other  from  sale.  Then  the 
remedy  of  the  creditor  is  not  in  point  of  fact  materially  impaired. 
Where  lands  are  sold,  subject  to  the  contingent  interest  of  the  wife, 
they  seldom  bring  more  than  the  value  of  the  two-thirds,  because 
this  is  all  the  purchaser  is  sure  of  getting.  Before  the  purchaser 
receives  his  deed,  which  cannot  be  within  a  year  after  the  sale,  the 
husband  may  die,  and  the  right  of  the  wife  becomes  consummate. 
The  purchaser  seldom  enhances  his  bid  in  consequence  of  the 
chance  of  obtaining  the  title  to  the  third  in  which  the  wife  has  an 
inchoate  interest,  hence  the  remedy  of  the  creditor  is  not  materially 
impaired  by  withholding  that  third  from  sale  altogether.  And 
hence  also,  much  injustice  is  frequently  done,  where  the  purchaser 
bids  what  he  safely  may  as  the  value  of  two-thirds,  but  eventually 
obtains  title,  by  his  purchase,  to  the  whole,  the  wife  not  surviving. 

It  follows  from  what  has  been  said,  that  the  court  below  erred 
in  holding  that  the  statute  was  void  as  to  judgments  rendered 
upon  prior  contracts. 

The  judgment  below  is  reversed  with  costs,  and  the  cause 
remanded  for  further  proceedings  in  accordance  with  this  opinion. 

Vol..  XXVn.— 78 
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To  constitute  rape  it  is  not  essential  that  the  female  shall  make  the  ntmost 
physical  resistance  of  which  she  is  capable.  If,  in  consequence  of  threats  ukI 
display  of  force,  she  submits  through  fear  of  death  or  great  personal  injur  j,  the 
crime  is  complete. 

A  certificate  of  an  oflScer  charged  with  the  custody  of  public  records  that  hit 
records  show  a  certain  fact,  is  not,  in  the  absence  of  express  statute,  competent 
evidence  of  the  fact.  There  should  be  a  certified  copy  of  the  records  that  the  court 
may  see  whether  the  records  prove  the  fact. 

A  defect  in  the  verification  of  an  information  is  waived  by  pleading  to  the  merits 
and  going  to  trial. 

By  statute  Ness  county  was  attached  to  Pawnee  county  for  judicial  parposes 
until  it  should  be  organized.  The  law  in  reference  to  the  organization  of  new 
counties  provided,  that  after  certain  proceedings  had  been  taken,  the  governor 
should  appoint  commissioners  and  clerks,  and  that  the  county  should  be  organized 
from  and  after  the  qualification  of  these  oflScers.  On  the  trial  of  a  party  in  the 
Pawnee  County  District  Court,  charged  with  the  commission  of  an  offence  in  Nes» 
county,  it  was  objected  that  the  District  Court  of  Pawnee  county  had  no  jurisdic- 
tion because  of  the  place  of  the  oflfence.  No  evidence  was  offered  as  to  the  organ- 
ization of  Ness  county,  and  the  District  Court  overruled  the  objection  :  Held,  no 
error. 

TuE  defendant  was  convicted  in  the  District  Court  of  Pawnee 
county,  of  rape,  and  thereupon  brought  his  appeal. 

ff.  B.  Johnson,  Willard  Davis  and  N.  B.  Freeland,  for  the 
state. 

Nelson  Adams,  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

Brewer,  J. — Several  questions  are  presented  in  the  record.  It 
is  alleged  that  the  information  was  insufficient  for  lack  of  a  proper 
verification ;  the  verification  was  defective,  but  the  defect  was 
waived  by  the  defendant's  pleading  to  the  merits  and  going  to  trial : 
State  V.  Otey,  7  Kans.  69. 

The  jurisdiction  of  the  court  was  challenged.  The  prosecution 
was  in  the  District  Court  of  Pawnee  county,  and  the  offence 
<jharged  to  have  been  committed  in  Ness  county.  By  sect.  2,  chap. 
67,  Laws  1874,  the  county  of  Ness  was  until  organized  attached  to 
Pawnee  county  for  judicial  purposes.  On  the  trial,  a  certificate  of 
the  secretary  of  state  was  offered  for  the  purposes  of  showing  tiat 
Ness  county  had  been  duly  organized,  but  the  District  Court  rejected 
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the  testimony.  We  see  no  error  in  this  ruling,  for  the  certificate 
yvas  simply  a  statement  that  the  records  of  his  oflSce  showed  certain 
facts,  as  *'  that  Ness  county  was  duly  organized  by  proclamation  of 
the  governor  on  the  28d  day  of  October  1878,"  and  did  not  purport 
to  furnish  copies  of  any  paper  or  record.  The  paper  was  a  certifi- 
cate of  a  fact  and  not  a  certified  copy  of  any  paper  of  record.  And 
that  such  a  certificate  is  not  in  the  absence  of  express  direction  of 
statute,  competent  evidence  is  clear :  Bemis  v.  Becker,  1  Kans. 
226  ;  Owen  v.  Boyle,  3  Shepl.  147  ;  Etigltsh  v.  Sprague,  83  Me. 
440 ;  1  Greenl.  on  Ev.,  sect.  498,  and  cases  cited  in  note. 

Will  the  court,  in  the  absence  of  evidence,  take  judicial  notice 
of  the  date  of  the  organization  of  new  counties  ?  Doubtless  the 
court  takes  judicial  notice  of  the  fact  that  in  the  eastern  portion  of 
the  state  there  are  counties  duly  organized,  and  with  all  the  ma- 
chinery of  the  law  and  courts  in  full  operation,  and  that  the  west- 
em  portion  is  composed  of  unorganized  territory,  but  whether  it 
Trill  take  notice  of  the  time  when  any  particular  county  passes  from 
an  unorganized  to  an  organized  condition  is  doubtful.  Such  pas- 
sage dates  not  from  any  proclamation  from  the  governor  or  from 
any  action  of  the  executive,  but  "  from  and  after  the  qualification 
of  the  officers  appointed**  by  the  governor:  Laws  1872,  p.  244, 
sect.  1 ;  Laws  1875,  p.  244,  sect.  1. 

And  it  can  hardly  be  that  the  court  is  to  take  judicial  notice  of 
the  times  at  which  certain  officers  appointed  in  a  county  hitherto 
unorganized  take  the  oath  of  office  and  give  their  official  bond.  It 
would  seem  that  this  is  a  question  of  fact  and  a  subject-matter  of 
proof.  Doubtless,  when  a  District  Court  is  held  in  a  county,  it 
will  be  presumed  by  this  court  that  the  county  is  so  organized  as  to 
afford  officers  and  other  machinery  for  the  holding  of  court,  and 
that  the  action  of  the  district  judge  in  thus  holding  court  is  war- 
ranted by  the  facts  as  he  has  found  them  to  exist,  and  this  pre- 
sumption can  only  be  overthrown  by  evidence  proving  the  contrary. 
It  is  not  necessary  in  each  case  to  prove  that  the  county  has  in  fact 
been  organized.  Is  not  the  converse  of  this  proposition  equally 
(jorrect  ?  The  question  now  before  us  is  not  whether  this  court,  in 
an  original  action,  is  to  take  judicial  notice  of  the  fact  that  a  county 
is  regularly  organized  and  courts  held  therein,  but  whether,  when 
the  District  Court  is  not  held  in  such  county,  and  the  court  of  an 
adjoining  county,  to  which,  by  express  statute,  the  county  is 
attached  for  judicial  purposes,  declines  to  recognise  such  county  as 
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organized,  and  continues  to  exercise  the  jurisdiction  it  unquestion* 
ably  once  held,  this  court  shall,  in  proceedings  in  error,  take  judi- 
cial notice  of  the  fact  that  the  officers  had  duly  qualified,  the  county 
become  regularly  organized,  and  that  the  District  Court  erred  in 
not  so  recognising  the  fact  and  holding  terms  of  court  therein. 
See  the  case  of  Wood  v.  Bartling^  16  Kans.  109,  on  this  question. 
But  is  it  true  that  the  legislature  has  no  power  to  attach  one 
organized  county  to  another  for  judicial  purposes  ?     The  constitu- 
tion provides,  sect.  5,  art.  3,  that,  "  The  state  shall  be  divided  into 
five  judicial  districts,*'  and  in  section  18,  same  article,  names  the 
counties  of  which  such  districts  were  at  first  to  consist.     It  also 
provided  by  said  sect.  5  that  the  "  District  Courts  should  be  held  at 
such  times  and  places  as  may  be  provided  by  law."    It  does  not  Miy 
that  they  shall  be  held  in  each  county,  and  though,  by  sect.  7,  a 
clerk  of  the   District  Court  is  to  be  elected  in  each  organized 
county,  is  there  any  inhibition  on  the  legislatures  providing  that 
the  District  Court  in  each  district  be  held  at  only  one  place  in  the 
district.     Again  the  number  of  districts  may  be  increased  by  law, 
but  it  requires  the  concurrence  of  two-thirds  of  the  members  of  each 
House:  sect.  14;  and  ^''new  or  unorganized  counties  shall,  by  law, 
be  attached  for  judicial  purposes  to  the  most  convenient  judicial 
districts:    sect.   19.      Now,  under  that,  may  not  the  legislature 
attach  a  new  though  organized  county  for  judicial  purposes  to  any 
convenient  district  or  to  any  county  in  that  district?     Such  cer- 
tainly was  the  understanding  of  the  legislature  in  the  early  history 
of  the  state.     For  the  first  state  legislature  attached  Clay,  Dickin- 
son, Saline  and  Ottawa  counties  to  the  county  of  Davis;  the  coun- 
ties of  Washington,  Republic  and  Shirley  to  the  county  of  Mar* 
shall,  and  so  on.     See  Laws  1861,  page  123,  sect.  1.     Some  of 
these  counties  so  attached  were  named  in  the  constitution  as  named 
in  the  five  districts,  and  others  were  organized  intermediate  the  sit- 
ting the  constitutional  convention  and  the  admission  of  the  state. 
That  such  contingencies  as  the  creation  and  organization  of  new 
counties  was  foreseen  and  provided  for,  the  constitution  itself  dis- 
closes, and  the  power  to  provide  for  the  administration  of  justice  in 
them,  without  creating  new  districts,  was  expressly  granted.     And 
the  Bill  of  Rights,  as  foreseeing  the  very  question  here  presented, 
guarantees  to  an  accused  "a  speedy  public  trial  by  an  impartial 
jury  of  the  county  or  district  in  which  the  offence  is  alleged  to  have 
been  committed:''  Bill  of  Rights,  sect.  10.     But  it  is,  perhaps,  un- 
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necessary  to  pursue  this  inquiry  further.  It  does  not  seem  to  us 
that  this  court  can  hold  that  the  District  Court  erred  in  exercising 
jurisdiction  of  the  case. 

The  law  of  the  case  was  fairly  presented  by  the  charge  of  the 
court.  The  court  declared  that  the  force  necessary  to  constitute 
the  crime  of  rape  might  be  mental  or  physical  force,  or  both  com- 
bined, and  that  if  a  person  by  threats  or  by  placing  a  female  in  fear 
of  death,  violence  or  bodily  harm,  induces  her  to  submit  to  his  de- 
sires, and  w  hile  under  this  influence,  ravishes  her,  this  is  as  much 
a  forcible  ravishing  as  if  a  person  by  reason  of  his  superior  strength 
would  hold  a  woman  and  forcibly  ravish  her.  We  understand  the 
court  to  simply  mean  that  the  act  must  be  committed,  either  (1)  by 
physical  force  against  the  will  of  the  female,  or  (2)  with  her  acqui- 
escence procured  by  threats  or  violence.  On  the  contrary,  the  court 
was  asked  to  declare  that  the  offence  charged  could  not  be  commit- 
ted unless  there  was  the  utmost  reluctance  and  the  utmost  resistance 
on  the  part  of  the  female.  The  distinction  between  the  two  theories 
is  broad  and  well  defined.  Under  the  former,  acquiescence  induced 
by  mental  terror  and  fear  of  violenccj  supersedes  the  necessity  of 
physical  resistance.  Under  the  latter  there  must  be  actual  physi- 
cal resistance;  the  female,  when  assailed,  must  persist,  though  she 
knows  resistance  will  be  vain;  she  must  fight,  though  she  may 
believe  this  course  will  bring  upon  her  other  and  greater  violence; 
she  must  cry  aloud,  though  she  knows  no  relief  is  near ;  she  must 
arouse  her  sleeping  infant  sisters  to  be  witnesses  to  the  outrage, 
though  she  knows  they  can  render  her  no  aid.  Under  the  former, 
the  force  may  be  either  actual  or  constructive,  while  under  the  lat- 
ter, it  must  be  actual.  The  weight  of  reason  and  authority  is  with 
the  view  of  the  court  below:  Turner  v.  People,  33  Mich.  363; 
Commonwealth  v.  McDonald,  110  Mass.  405;  Wright  v.  State,  4 
Humph.  (Tenn.)  194;  People  v.  Duhring,  59  N.  Y.  374;  Regina 
V.  Oamplin,  1  Cox  C.  C.  220;  Roscoe's  Cr.  Ev.,  6th  Am.  ed., 
806;  1  East  P.  C.  97,  444. 

In  Roscoe's  Cr.  Ev.,  supra,  it  is  said,  ^'It  must  appear  that  the 
offence  was  committed  without  the  consent  of  the  woman ;  but  it  is 
no  excuse  that  she  yielded  at  last  to  the  violence,  if  her  consent  was 
forced  from  her  by  fear  of  death  or  by  duress."  In  2  Bishop's 
Criminal  Law,  sect.  1120,  the  author  says,  "Yet  wherever  there 
is  a  carnal  connection,  without  anything  which  can  be  deemed  a  con- 
sent, where  there  is  neither  a  consent  fraudulently  procured,  nor 
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any  other  sort  of  consent  by  the  vroman,  there  is  evidently  in  the 
wrongful  act  itself,  all  the  force  which  the  law  demands  as  an 
element  of  the  crime/'  And  again,  in  sect.  1125,  ^^A  consent 
induced  by  fear  of  personal  violence  is  no  consent,  and  though  a  man 
lays  no  hand  on  a  woman,  yet  if  by  an  array  of  physical  force  he 
so  overpowers  her  mind  that  she  dares  not  resist,  he  is  guilty  of 
rape,  by  having  the  unlawful  intercourse.'*  See  also  2  Whart.  Am. 
Cr.  Law,  sect.  1142;  Pleasants  y.  The  ^^ate,  8  Eng.  (Ark.)  360; 
see  also  State  v.  Shields^  45  Conn.  258,  where  it  was  held^  that  a 
refusal  of  the  court  to  charge  that  to  constitute  the  crime  of  rape, 
it  was  necessary  that  the  female  should  have  manifested  the  utmost 
reluctance,  and  should  have  made  the  utmost  resistance,  was  not 
error.  The  importance  of  resistance  is  simply  to  show  two  ele- 
ments in  the  crime;  forcible  carnal  knowledge  by  the  one  party, 
and  non-consent  by  the  other.  The  jury  must  be  satisfied  of  the 
existence  of  these  two  elements  by  the  resistance  of  the  com- 
plainant, if  she  had  the  use  of  her  faculties  and  physical  powers 
at  the  time,  and  was  not  prevented  by  terror  or  the  exhibition 
of  brutal  force.  So  far  he^  resistance  is  important,  but  to  make 
the  crime  hinge  on  the  uttermost  exertion  the  woman  was  phys- 
ically capable  of  making,  would  be  a  reproach  to  the  law  and  to 
common  sense.  The  question  is  one  of  fact,  and  a  jury  must  deter- 
mine it. 

As  to  the  questions  of  fact  we  cannot  say  that  the  jury  erred, 
or  that  the  verdict  was  against  the  evidence.  The  case  substan- 
tially hinged  on  the  relative  credibility  of  the  prosecuting  witness 
and  the  defendant.  He  admitted  the  intercourse,  but  claimed 
that  it  was  voluntary  on  her  part;  she  testified  that  there  was  a 
forcible  ravishing.  The  corroborating  testimony  which,  however, 
was  limited,  tended  to  support  the  prosecuting  witness.  The 
jury  believed  her  story,  and  the  trial  judge  approved  their  verdict. 
We  canndt  say  that  it  was  wrong,  and  the  judgment  must  be 
aflSrmed. 
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SUPREME  COURT   OP   THE   UNITED    STATES.* 

SUPREME   COURT  OP   ILLINOIS.* 

COURT   OP  ERRORS   AND   APPEALS    OF   MARYLAND. 

SUPREME  COURT  OF   MICHIGAN.* 

SUPREME  COURT   OP   MISSOURI.* 

SUPREME  COURT  OP  NEW   JERSEY.* 

Account.    See  Equity, 

Action. 

Breach  of  Promise — Incapacity  to  Contract. — A  promise  to  marry 
made  by  a  person  physically  and  incurably  impotent  is  contrary  to  the 
statutory  policy  of  the  state,  and  its  breach  will  not  constitute  a  cause 
of  action  :   Gulick  v.  Gulick,  12  Vroom. 

Administrator. 

Bill  by,  to  remove  Cloud. — An  administrator,  taking  neither  an  estate, 
title  nor  interest  in  the  lands  of  his  intestate,  cannot  maintain  a  bill  to 
remoye  a  cloud  from  such  lands.  He  takes  a  mere  power  to  sell  to  pay 
debts  of  the  intestate,  and  if  he  sells  for  that  purpose,  he  must  take  the 
land  as  he  finds  it :  Ryan  v.  Duncan,  88  Ills. 

AOENT 

When  Principal  Bound. — Where  a  son  is  suffered  to  act  as  a  general 
agent  for  his  father,  both  in  buying  and  selling  articles  in  the  father's 
line  of  business,  the  public  will  be  justified  in  assuming  that  the  son 
possessed  all  the  powers  of  a  general  agent,  in  buying  and  selling,  and 
the  father  will  be  liable  for  goods  ordered  by  the  son  in  his  father's 
name,  suited  to  his  business,  though  the  son  uses  them  himself:  Thur* 
her  V.  Anderson,  88  Ills. 

Bill  op  Exceptions. 

Presentment  After  the  Term. — A  bill  of  exceptions,  filed  after  the 
term,  will  lipt  be  considered,  unless  it  appears  by  an  entry  of  record 
that  the  opposing  party  consented  to  the  filing.  An  entry  showing 
merely  that  he  was  present  when  the  court  gave  the  appellant  leave  to 
file  it  out  of  time,  is  not  sufficient  ;  nor  will  the  defect  be  cured  by  an 
entry  subsequently  made  by  the  clerk,  in  vacation,  reciting  that  consent 
was  given  :  State  v.  Duckworth,  68  Mo. 

•  Prepared  expressly  for  the  American  Law  Register,  from  the  origin al  opinionft 
filed  during  Oct.  Term  1 878.    The  cases  will  probably  be  reported  in  8  or  9  Otto. 

«  From  Hon.  N.  L.  Freeman,  Reporter ;  to  appear  in  88  Ills.  Reports. 

•  From  J.  Shaaf  Stockctt,  Esq.,  Reporter ;  to  appear  in  48  Maryland  Reports. 
4  From  H.  A.  Chancy,  Esq.,  Reporter;  to  appear  in  40  Michigan  Reports. 

•  From  T.  K.  Skinker,  Esq.,  Reporter ;  to  appear  in  68  Missouri  Reports. 

«  From  G.  D.  W.  Vroom,  Esq.,  Reporter;  to  appear  in  vol.  12  of  his  reports. 


Digitized  by 


Google 


584  ABSTRACTS  OF  RECENT  DECISIONS. 

Bills  and  Notes.    See  Evidence. 

Endorsement  of  Waiver  of  Protest — The  endorsement  by  the  payee 
of  a  promissory  note,  that  he  holds  himself  ^*  responsible  for  the  withio 
note,  without  notice  or  protest/'  is  of  no  other  effect  than  to  waive  pro- 
test and  notice  as  a  necessary  step  to  fix  his  liability  in  case  the  drawer 
fails  to  pay  the  note  at  maturity  :  Hcdley  v.  Jackson^  48  Md. 

The  liability  of  the  maker  and  endorser  of  such  note  is  several,  and 
it  is  error  to  proceed  against  them  as  if  they  were  jointly  bound  :  Id, 

Constitutional  Law.     See  Limitations^  Statute  of;  Municijpal 

Corporation 

Courts. 

Jurisdiction. — Illegality  in  the  service  of  process  by  which  jurisdic- 
tion is  to  be  obtained,  is  not  waived  by  the  special  appearance  of 
defendant  to  move  that  the  service  be  set  aside ;  nor  after  such  motioo 
is  denied,  by  his  answering  to  the  merits.  Objection  to  the  illegal 
service  is  considered  as  abandoned,  only  when  the  party  pleads  to  the 
merits  in  the  first  instance,  without  insisting  upon  the  illegality :  Hark- 
ness  V.  Hyde,  S.  C.  U.  S.,  Oct.  Term  1878. 

Criminal  Law. 

Accomplice  —  Testifying  in  behalf  of  the  State. — Where  an  accom- 
plice is  convicted  after  having  been  made  a  witness  by  the  state,  aad 
received  as  such  by  the  court,  and  after  having  made  an  ingenuous  confes- 
sion, such  accomplice  has  an  equitable  claim  to^a  judicial  recommenda- 
tion to  the  mercy  of  the  pardoning  power,  which  cannot  be  withheld 
without  a  violation  of  an  established  rule  of  practice  :  State  v.  Graham, 
12  Vroom. 

It  is  competent  for  the  court  to  order  the  accomplice  to  be  acquitted 
at  the  trial,  for  the  purpose  of  qualifying  him  as  a  witness  for  the  state, 
or  to  accept  from  the  defendant  a  plea  admitting  guilt  to  such  a  degree 
as,  in  the  opinion  of  the  court,  is  requisite ;  or  for  the  court  to  assent 
to  the  entering  of  a  nolle  prosequi  by  the  attorney-general :  Id. 

Forgery  of  Municipal  Obligations — Elements  of  the  Crime. — It  is 
not  essential  to  the  crime  of  forgery,  that  the  person  in  whose  name 
the  instrument  purports  to  be  made,  shall  have  legal  capacity  to  make 
it.  It  is  sufficient,  under  Wag.  Stat.,  sect.  16,  p.  470,  if  it  is  made 
with  intent  to  defraud,  and  on  its  face  would  be  likely  to  defraud. 
Thus,  the  making  a  false  municipal  certificate  of  indebtedness,  with 
intent  to  injure  or  defraud,  is  forgery,  notwithstanding  the  municipality 
may  have  no  power  to  issue  such  certificates  :  State  v.  EadeSy  68  Mo. 

Indictable  Nuisance. — A  house  in  which  unlawful  sales  of  liqu(ff 
are  habitually  made,  is  an  indictable  nuisance,  although  there  is  a  oitj 
ordinance  prescribing  the  penalties  for  such  sales,  as  such  traffic  is  not 
only  a  breach  of  the  city  law,  but  also  of  the  statutory  policy  of  the 
state  :  Meyer  v.  State,  12  Vroom. 

Obtaining  Goods  under  False  Pretences. — An  indictment  for  obtaining 
a  stock  of  goods  in  exchange  for  a  tract  of  land  under  false  pretences, 
charged  that  defendant  designedly,  feloniously  and  falsely  pretended  that 
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he  was  the  owner  of  the  land,  and  averred  that  in  truth  and  in  fact  he 
was  not  the  owner ;  but  did  not  charge  that  he  knew  he  was  not  the 
owner.  Held,  that  this  was  a  fatal  defect;  the  scienter  should  have 
been  expressly  averred ;  the  use  of  the  word  "  designedly"  did  not  dis- 
pense with  it :  State  v.  Bradley,  68  Mo. 

The  indictment  also  charged  that  defendant  pretended  that  he  had 
an  abstract  which  showed  a  perfect  .title  in  himself;  but  there  was  no 
averment  that  he  did  not  have  such  an  abstract.  Held,  that  the  absence 
of  this  averment  was  fatal,  and  the  defect  was  not  supplied  by  an 
averment  that  defendant  well  knew  the  abstract  to  be  imperfect,  and 
untrue  in  showing  that  he  had  title.  If  such  was  the  fact,  the  abstract 
should  have  been  set  out  as  a  false  token  or  writing,  and  the  defendant 
should  have  been  charged  with  designedly,  feloniously  and  falsely  pre- 
tending that  it  was  a  true  abstract,  and  correctly  represented  the  title  to 
be  in  him ;  and  this  charge  should  have  been  accompanied  by  a  proper 
negative  and  an  averment  of  the  scienter :  Id. 

Damages.     See  Frauds,  Statute  of;  Officer. 

Deed. 

Reformation  of  ^Equity. — Where  the  terms  of  a  deed  are  agreed  upon 
and  the  parties  go  to  a  conveyancer  and  state  such  terms  to  enable  him 
to  draft  the  deed,  and  the  grantor,  afterwards,  without  the  knowledge  of 
the  grantee,  gives  other  directions  as  to  the  terms  to  be  inserted,  which 
are  followed,  and  the  grantee  accepts  the  deed,  supposing  it  to  be  drawn 
as  agreed  upon,  a  court  of  equity  will  reform  the  deed,  the  proceeding 
being  a  fraud  upon  the  grantee :  Berger  v.  Ehey,  88  lib. 

£a8EMENT.     See  Lateral  Support, 

Equity.     See  Receiver, 

Account — Laches. — In  matters  of  account,  more  especially,  courts  of 
equity  refuse  to  interfere  after  a  considerable  lapse  of  time,  from  consider- 
ations of  public  policy — from  the  difficulty  of  doing  entire  justice  between 
the  parties  (which  as  a  court  of  conscience  it  is  bound  to  do),  where 
the  transactions  have  become  obscure  by  time,  and  the  evidence  may  be 
lost:  HaU,  Adm'r,  v.  Clagett,  48  Md. 

Lapse  of  time  may  operate  as  a  bar  to  a  decree  to  account.  In  equity 
laches  and  neglect  are  discountenanced.  Stale  demands  without  an  effort 
to  enforce  them,  cannot  invoke  the  aid  of  a  tribunal  which  only  lends 
its  power  to  reasonable  diligence. 

Evidence.     See  Triah 

Bills  and  Notes — Judicial  Notice  of  Time. — An  averment  that  a  note 
dated  August  12th  1872,  at  four  months,  was  presented  for  payment' 
December  14th  1872,  is  sufficient  to  show  a  presentment  at  the  proper 
time,  because  the  court  will  take  judicial  notice,  not  only  of  the  law- 
merchant,  but  also  of  the  almanac,  from  which  it  appears  that  the  15th 
of  December  1872  fell  on  a  Sunday:  Reed  v.  Wilson,  12  Vroom. 

It  must  be  presumed  that  the  three  days  of  grace  allowed  by  the 
general  law-merchant  are  also  allowed  by  the  law  of  Pennsylvania, 
where  the  note  was  payable :  Id. 

Vol.  XXVII.— 74 
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Usage — Judiinal  Notice  of  Laws  of  Former  Government, — The  com- 
moD  usage  of  any  couDtry  in  reference  to  its  measures  should  be  folioved 
in  estimating  such  measures  when  referred  to  in  grants  made  there: 
I/nited  States  v.  Askew,  S.  C  U.  S.,  Oct.  Term  1878. 

The  courts  of  the  United  States  take  judicial  notice  of  the  laws  which 
formerly  prevailed  in  countries  acquired  by  the  United  States,  up  to 
the  time  of  such  acquisition.  As  to  such  countries,  they  are  uot  deemed 
foreign  laws,  but  the  laws  of  an  antecedent  government:  Id. 

The  true  Mexican  vara  is  slightly  less  than  83  American  iDches,  hnt 
by  use  in  California,  it  is  estimated  at  33  inches,  and  in  Texas  at  33^ 
inches:  Id. 

Forcible  Entry  and  Detainer. 

Parties  Defendant — Agent. — A  writ  of  restitution  in  an  action  of 
forcible  entry  and  detainer,  will  not  necessarily  be  unavailing  because 
the  persons  who  were  living  upon  the  land  at  the  institutiou  of  the  suit 
were  not  made  defendants.  If  they  were  the  servants  of  the  person 
who  was  made  defendant,  they  can  be  dispossessed  under  the  writ;  and 
the  fact  that  defendant  does  not  live  in  the  county  where  the  land  lies, 
does  not  alter  the  case;  DeGraw  v.  Prior ^  68  Mo. 

Frauds,  Statute  or. 

Promise  to  Pay  for  Services  rendered  to  Another. — Where  after  three 
visits  made  by  a  physician  to  a  son-in-law  of  the  defendant,  the  latter 
undertook  to  be  responsible  for  the  payment  for  the  services  of  the  for- 
mer, and  services  were  subsequently  rendered  under  this  promise,  the 
defendant's  promise  is  an  original  undertaking  as  to  the  subsequent 
visits,  and  he  is  liable  for  the  reasonable  value  of  such  services,  but 
not  for  services  rendered  before  his  undertaking :  King  v.  Udmiston^ 
88  Ills. 

Verbal  Promise  to  Pay  the  Debt  of  Another — Damages. — A  verbal 
promise  to  pay  the  debt  of  another  is  within  the  Statute  of  Frauds,  and 
void  if  made  to  the  creditor ;  but  not  if  made  to  the  debtor  :  Pratt  v. 
Bates,  40  Mich. 

A  man  promised  certain  stockholders  to  pay  the  debts  of  the  corpora- 
tion, in  consideration  of  which  they  transferred  some  of  their  stock  to 
him.  They  were  not  liable  themselves,  and  were  interested  only  as 
stockholders.  Failing  to  pay  a  certain  debt  he  was  sued  in  assumpsit 
by  the  creditor  upon  an  assignment  of  this  agreement.  Held,  that  the 
action  did  not  lie,  since  nothing  was  assigned  but  the  damages  resulting 
to  the  stockholders  from  the  non-payment  of  that  one  debt,  and  their 
interest  could  not  be  ascertained  in  a  court  of  common  law,  nor  severed 
from  the  entire  transaction  :  Id. 

The  measure  of  damages  for  failure  to  pay  the  joint  obligations  of 
others,  is  the  whole  amount  of  the  debts  :  id. 

Homestead. 

Abandonment. — Where  a  mortgagor  abandons  his  homestead,  it  is 
immaterial  whether  he  knew  or  was  ignorant  of  the  fact  that  the  mort' 
gage  contained  a  clause  releasing  it,  at  the  time  he  executed  the  same, 
or  whether  his  wife  signed  or  acknowledged  the  same;  the  mortgage 
will  thereby  be  rendered  operative  as  to  the  homestead :  Chbh  v.  Smith, 
88  Ills. 
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Injunction. 

When  Order  for,  is  same  as  the  Writ, — Where  the  defendant  in  a 
bill  is  present  when  an  order  for  a  writ  of  injunction  is  granted,  and  has 
full  notice  thereof,  he  is  hound  to  observe  it,  the  same  as  if  the  writ 
were  issued,  or  be  in  contempt;  and  on  dismissal  of  the  bill,  thereby 
removing  the  restraining  order,  damages  may  be  properly  assessed: 
Danville  Banking  and  Trust  Co.  v.  Parks,  88  Ills. 

Insurance. 

Liability  of  Agent  /or  Premiums  taken  after  Company  has  been 
excluded  frofn  the  State. — An  agent  of  an  insurance  company,  who  issues 
a  policy  and  takes  the  premium  after  the  company's  certificate  of 
authority  to  do  business  in  this  state  has  been  revoked  by  the  superinten- 
dent of  the  insurance  department,  \s  liable  to  return  the  premium,  not- 
withstanding he  was  not,  at  the  time,  aware  of  the  revocation,  and  the 
four  weeks'  notice  of  revocation  required  by  Wag.  8tat.,  sect.  32,  p.  772, 
has  not  been  given  by  the  superintendent :  McCutcheon  v.  Rivers ^  68  Mo. 

Meaning  of  '*  Legal  Heirs"  in  Folicy. — A  policy  of  life  insurance, 
ayable  to  the  "  legal  heirs"  of  the  person  whose  life  is  insured,  when 
e  leaves  children  at  his  death,  is  payable  to  them.     His  widow  in  such 

case  is  not  included  in  the  words  as  an  heir :  Gauch  v.  St,  Louis  Mutual 

Life  Ins.  Co.,  88  111. 

International  Law. 

The  division  of  an  empire  does  notof  itself  destroy  rights  of  property 
held  by  the  citizens  of  its  different  parts,  though  situated  in  a  different 
division  fVom  that  in  which  they  may  reside :  Airhart  v.  DeMeuieu  et 
al.y  S.  C.  U.  S.,  Oct.  Term  1878. 

A  citizen  of  Mexico  was  not  divested  of  his  title  to  lands  in  Texas 
by  the  revolution,  nor  by  the  constitution  or  laws  subsequently  adopted ; 
but  retained  the  right  to  alienate  the  same,  and  to  transmit  the  same  to 
his  heirs,  being  also  citizens  of  Mexico,  and  such  heirs  are  entitled  to 
sue  for  and  recover  such  lands  in  the  courts  of  Texas :  Id. 

Judgment. 

Time  when  Lien  Attaches. — A  judgment  has  relation  to  the  time  when 
it  is  entered  up.  It  will  not  affect  any  bona  fide  conveyance,  made  for 
value  before  that  time,  for  it  only  attaches  upon  that  which  is  then,  or 
afterwards  becomes  the  property  of  the  debtor ;  and  if  the  property  be 
charged  in  equity  before  the  entry  of  the  judgment,  the  judgment  will 
not  affect  such  charge  :  Dyson  v.  Simmons,  48  Md. 

Jury.    See  Trial. 

Laches.     See  Equity. 

Lateral  Support. 

Right  of — Restriction. — Every  landowner  has  a  right  to  have  his  land 
preserved  unbroken,  and  an  adjoining  owner  excavating  on  his  own  land 
is  subject  to  this  restriction,  that  he  must  not  remove  the  earth  so  near 
to  the  land  of  his  neighbor  that  his  neighbor's  soil  will  crumble  away 
under  its  own  weight  and  fall  upon  his  land.     But  this  right  of  lateral 
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support  extends  only  to  the  soil  in  its  natural  condition.  It  does  noi 
protect  whatever  is  placed  upon  the  soil  increasing  the  downward  tod 
lateral  pressure.  If  it  did  it  would  put  it  in  the  power  of  a  lolowner. 
by  erecting  heavy  buildings  on  his  lot,  to  greatly  abridge  the  right  of 
bis  neighbor  to  use  his  lot.  It  would  make  the  rights  of  the  prior 
occupant  greatly  superior  to  those  of  the  latter  :  Northern  Transportatum 
Co.  V.  Chicago,  S.  C  U.  S.,  Oct.  Term  1878. 

Limitations,  Statute  op. 

Defence  under  is  a  Ve$tetl  Right. — When  a  right  of  action  has  become 
barred  under  a  Statute  of  Limitation,  the  statutory  defence  is  a  vested 
right,  that  cannot  be  impaired  by  subsequent  legislation:  Ryder  v.  Wd- 
son's  Executors,  12  Vroom. 

In  the  administration  of  a  decedent's  estate,  the  expiration  of  the 
time  for  the  creditors  to  present  their  claims,  worked,  under  the  old  law, 
a  bar  to  claims  not  presented.  Beld,  that  the  repeal  of  the  law  aiitb<^- 
izing  this  procedure,  did  not  revive  the  right  to  enforce,  a^iost  the 
personal  representative,  such  unpresented  claims:  Id. 

The  rule  and  the  fact  that  the  claim  sued  on  was  not  presented  witbio 
the  time  limited,  may  be  pleaded  as  a  bar :  Id. 

Malicious  Prosecution. 

Terminatwn  of  Prosecution. — In  an  action  for  malicious  prosecutioD, 
the  plaintiff  must  show  that  the  prosecution  or  proceeding  of  which  he 
complains,  is  legally  at  an  end,  and  that  it  was  instituted  maliciously 
and  without  probable  cause  :  Potter  v.  Oasterline,  12  Vroom. 

The  legal  termination  of  the  prosecution  is  sufficiently  shown  by  the 
refusal  of  the  grand  jury  to  find  a  bill,  without  a  formal  order  of  dis- 
charge by  the  court :  Id. 

A  rejection  of  the  complaint  by  the  grand  jury  ia  prima  facie  evideDoe 
of  want  of  probable  cause  :  Id. 

There  is  no  error  in  refusing  to  non-suit,  if,  from  the  facts  proved,  the 
jury  might  infer  that  the  defendant  had  no  actual  belief  or  suspicion 
of  the  plaintiff's  guilt :  Id. 

A  defendant  in  such  an  action  cannot  excuse  himself  by  showing  that 
be  acted  under  the  advice  of  an  unprofessional  person :  Id. 

Marriage.    See  Action. 

Mortgage.     See  Homestead. 

Equitable  Mortgage — Enforcement  m  Equity  of  a  Defective  Mort- 
gage.— If  a  party  makes  a  mortgage  or  affects  to  make  one,  but  it  provtf 
to.be  defective,  by  reason  of  some  informality  or  omission,  sucb  as  fail- 
ure to  record  in  due  time,  defective  acknowledgment  or  the  like,  though 
even  by  the  omission  of  the  mortgagee  himself,  as  the  instrument  is  at 
least  evidence  of  an  agreement  to  convey,  the  conscience  of  the  mort- 
gagor is  bound  and  it  will  be  enforced  by  a  court  of  equity,  not  ooly 
^  against  the  mortgagor,  but  as  against  judgment-creditors  of  the  mort- 
gagor obtaining  their  judgments  subsequent  to  the  date  of  the  mortgage, 
except  where  this  principle  has  been  modified  by  statute :  Dyson  ▼. 
Simmo7iSj  48  Md. 

Removal  of  Building. — A  mortgagor^  while  be  has  the  right  to  use 
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the  mor^ag^d  premise,  has  none  to  commit  waste,  or  to  remove  ouild- 
ings  therefrom,  or  to  do  any  other  act  impairing  the  security;  and  the 
removal  of  a  house  from  the  premises  may  he  enjoined  in  equity,  or  if 
it  has  heen  severed  without  the  consent  of  the  mortgagee,  he  may  main- 
taio  replevin  at  any  time  before  it  becomes  attached  to  and  forms  a  part 
of  other  realty  :  Dorr  v.  Dudderary  88  Ills. 

Municipal  Corporations. 

Police  Power — Nuisance, — The  legislature  may  for  police  purposes, 
prescribe  the  limits  of  municipal  bodies,  enlarging  or  contracting  them 
at  pleasure,  and  give  them  power  to  pass  ordinances,  to  prevent  nuisances, 
to  operate  beyond  their  boundaries :  Chicago  Packing  and  Provision 
Co,  V.  Chicago,  88  Ills. 

Assessment  of  Benefits  for  Improvements —  Constitutional  Law. — The 
legislature  has  the  constitutional  power  to  authorize  benefits  to  be  assessed 
and  levied  by  the  Mayor  and  City  Council  of  Baltimore,  upon  property 
adjacent  to,  as  well  as  within  the  limits  of,  the  city  :  Brooks  v.  Mayor 
of  Baltimore,  48  Md. 

Such  assessment  is  not  a  tax  for  the  support  of  the  municipal  govern- 
ment, but  ;i  contribution  from  persons,  whose  property  has  been  increased 
in  value  by  the  opening  and  widening  of  the  street  in  question,  at  least 
in  an  amount  equal  to  the  sum  they  were  required  to  pay  :  Id. 

Taxes  and  special  assessments  for  benefits  stand  upon  widely  different 
grounds,  and  the  distinction  between  them  has  been  so  generally  recog- 
nised, that  it  must  now  be  considered  as  settled  :  Jd. 

NuiSANOE.    See  Criminal  Law. 

Acts  done  under  AiUhority  of  Law. — ^That  cannot  be  a  nuisance  such 
as  to  give  a  common-law  right  of  action,  which  the  law  authorizes: 
Northern  Transportation  Co.  v.  Chicago,  S.  C.  U.  S.,  Oct.  Term  1878. 

A  legislature  may  and  oflen  does  authorize  and  even  direct  acts  to  be 
done,  which  are  harmful  to  individuals,  and  which  without  authority 
would  be  nuisances,  but  in  such  a  case,  if  the  statute  bo  such  us  the 
legislature  has  power  to  pass,  the  acts  arc  lawful  and  are  not  nuisances, 
unless  the  power  has  been  exceeded  :  Id. 

In  such  grants  of  power,  a  right  to  compensation  for  consequential 
injuries  caused  by  the  authorized  erections,  may  be  given  to  those  who 
suffer,  but  then  the  right  is  a  creature  of  the  statute.  It  has  no  exist- 
ence without  it :  Id, 

Where  a  tunnel  was  authorized  to  be  constructed  by  an  act  of  the 
legislature  of  the  state,  and  directed  by  an  ordinance  of  the  city  coun- 
cils :  Held,  that  the  city  was  not  liable  for  consequential  damages  to 
adjoining  owners ;  Id 

Persons  appointed  or  authorized  by  law  to  make  or  improve  a  high- 
way are  not  answerable  for  consequential  damages,  if  they  act  within 
their  jurisdiction  and  with  care  and  skill :  Id. 

Officer. 

Becoming  a  Trespasser,  hy  Exceeding  his  Authority, — An  officer  has  no 
authority  for  threshing  wheat  he  has  levied  upon  in  the  mow,  before 
selling  it :  Stilson  v.  GibhSf  40  Mich. 
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An  officer  who  is  sued  on  the  ground  that  he  exceeded  his  authoritj, 
i9  not  to  be  presumed  to  have  been  justified  by  extraordinary  circum- 
stances, but  has  the  burden  of  showinjr  the  necessity  of  his  action  :  7^. 

Where  an  officer,  by  abuse  of  his  authority,  renders  himself  techni- 
cally liable  as  trespasser  ab  initio^  and  is  sued  therefor,  the  jury  may 
nevertheless  in  their  discretion  limit  the  award  of  danaages  to  the 
plain tiflTs  actual  injury  :  Id. 

If  an  officer  with  an  execution  misuses  the  property  levied  upon,  be 
is  liable  to  the  execution-debtor  therefor,  and  possibly  to  the  creditor 
also,  if  the  sale  on  the  execution  fails  to  satisfy  the  judgment :  Id. 

Partnership. 

Dissolution — Distribution  of  Assets — Equity. — As  long  as  the  debts 
of  a  partnership  are  outstanding,  it  is  irregular  to  undertake  to  dis- 
tribute any  assets  thereof  amongst  the  partners.  The  right  of  anj 
partner  or  his  representative  extends  only  to  his  share  of  any  surplus, 
after  all  of  the  liabilities  of  the  firm  have  been  discharged.  It  is  the  duty 
of  each  partner  to  aid  in  the  final  settlement  of  the  business  of  the 
firm.  If  the  firm  have  been  finally  dissolved,  this  duty  of  the  partuen 
would  still  continue ;  it  had  to  be  wound  up,  their  assets  if  any,  applied  to 
the  discharge  of  their  liabilities — steps  taken  to  recover  any  effects 
belonging  to  the  partnership;  receipts,  acquittances  or  discharges  giveo 
and  a  final  ascertainment  of  the  condition  of  the  firm:  Hall,  Admr  t. 
Claffett,  48  Md. 

The  powers  of  the  partners  were  co-ordinate,  whether  the  partner- 
ship was  in  active  operation,  or  subsisted  only  for  the  purpose  of  wind- 
ing up  the  affairs  thereof,  and  it  was  the. duty  of  each  partner  to  keep 
precise  accounts  of  all  his  own  transactions  for  the  firm,  and  to  have 
them  at  all  times  ready  for  inspection  :  Id, 

■  If  there  have  been  a  total  failure  to  do  this,  it  affords  a  good  reason 
for  a  court  of  equity  to  decline  to  supply  them,  without  a  sufficient 
reason  or  excuse  for  the  omission  :  Id. 

A  court  of  equity  will  not  grope  its  way  in  utter  darkness  and  under- 
take to  create  and  establish  a  claim  upon  mere  contingencies,  or  the  pre- 
ponderance of  mere  possibilities  or  probabilities.  There  is  no  duty 
devolving  on  it  to  assume  the  impracticable  task  of  adjusting  the  rela- 
tive rights. of  partners,  when  the  proof  is  utterly  deficient  and  incon- 
clusive :  Id, 

Disssolution  by  Death — Surviving  Partnei's. — A  firm  is  dissolved  by 
the  death  of  a  partner  :  Jenness  v.  Carleton^  40  Mich. 

A  surviving  partner  cannot  bind  co-survivors  by  signing  the  firm 
name,  without  their  express  authority  or  ratification  ;  Id. 

Patent.     See  United  States  Courts, 

I  Pleading. 

Declaring  upon  Express  Contract  between  Other  Parties, — A  plaintiff 
declaring  specially  upon  an  express  contract  between  third  persons  alone, 
must  aver  his  title  and  then  make  out  by  evidence  the  same  contract 
as  that  set  forth  in  his  declaration,  and  his  right  and  title  as  alleged : 
Rose  Y.  Jackson y  40  Mich. 

The  right  to  sue  upon  a  contract  as  assignee,  must  be  posili^ely 
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averred,  and  an  allegation  of  the  assignment  in  the  consolidated  com- 
mon counts  will  not  support  a  recovery  upon  a  special  count  in  which' 
it  is  not  averred.  Nor  would  a  mere  additional  allusion  to  the  assign- 
ment in  the  special  count  be  sufficient :  Id. 

Possession. 

When  adverse, — If  one  takes  possession  of  the  land  of  another,  believ- 
ing and  claiming  it  to  be  his  own,  his  possession  is  adverse.  It  is  only, 
where  he  occupies  by  mistake  and  with  no  intention  of  claiming  any 
thing  which  does  not  belong  to  him,  that  it  is  not  adverse :  Walbrunn 
V.  Ballen,  68  Mo. 

A  proposal  from  one  in  the  possession  of  land  to  buy  out  the  holder 
of  the  true  title,  does  not  necessarily  amount  to  a  recognition  of  this  title^ 
or  an  acknowledgment  that  the  possession  is  not  adverse:  Id, 

Receiver. 

Power  to  Sue  in  another  State. — A  receiver  appointed  in  a  foreign 
jurisdiction,  clothed  with  authority  to  take  the  designated  property, 
wherever  situate,  may  sustain  a  suit  for  such  property  in  the  courts  of 
this  state:  Hurd  v.  Elizabeth,  12  Vroom. 

This  is  the  rule  whenever  the  creditors  of  the  person  represented  by 
the  receiver  do  not  intervene  :  Id. 

Sale. 

Agreement  that  Title  not  to  pass — Sale  by  Vendee. — If  a  party  buys 
corn  under  an  agreement,  that  if  it  does  not  prove  to  be  of  grade 
No.  2,  in  the  place  to  which  it  is  to  be  shipped,  the  title  is  not  to  pass, 
but  it  shall  be  subject  to  the  disposal  of  the  vendor,  and  such  purchaser 
through  his  agent,  sells  the  same  after  it  is  inspected  and  rejected  as 
No.  2,  he  will  be  liable  for  the  price  received  by  him  to  the  vendor : 
Bums  V.  Mays^  88  Ills. 

Speoivjo  Performance. 

Control  of  Equity  over  Contracts — Demand  for  Performance. — Stipu- 
lations not  actually  made  and  to  which  the  parties  might  not  have 
assented,  cannot  be  imported  into  a  contract,  however  equitable  they  may 
be :  Nims  v.  Vavgh,  40  Mich. 

Where  a  demand  for  specific  performance  has  once  been  made  and 
refused,  it  is  not  necessary  to  repeat  it  under  similar  circumstances 
before  suing  to  compel  it ;  Id, 

.  A  decree  in  chancery  is  no  bar  to  a  suit  that  does  not  involve  the 
same  questions,  even  though  they  might  have  been  brought  into  the 
first  case  by  a  cross-bill,  but  were  not:  Id. 

Specific .  performance  will  not  be  refused  as  inequitable  because  of 
the  fluctuation  of  values,  where  the  court  has  no  means  of  knowing  what 
bearing  the  contract  had  on  the  negotiations  of  the  parties :  Id, 

Statute. 

Exemption  from  Taxation, — A  statute  exempting  property  from  levy 
and  sale,  is  not  to  be  construed  strictly,  but  so  as  to  carry  out  the  obvious 
intention  of  the  legislature  :    Washburn  v.  Goodheart,  88  Ills. 

Where  property  is  exempt  from  execution,  the  debtor  may  sell,  mort- 
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gage  or  pledge  it  as  he  pleases,  without  making  it  liable  to  levy  and  sale 
under  execution :  Id. 

Taxation.     See  Municipal  Corporation;  Statute. 

Trial. 

Scintilla  of  Evidence — Questions /or  the  Jury. — Where  there  is  only  a 
scintilla  of  evidence  on  any  essential  fact  the  case  should  be  taken  from 
the  jury  :   Gonely  v.  McDonald^  40  Mich. 

Where  the  evidence  has  a  legal  tendency  to  make  out  a  proper  case  in 
all  its  parts,  its  weight  and  sufficiency,  however  slight,  is  a  question  for 
the  jury  alone  :  Id. 

Where  a  jury's  finding  of  an  essential  fact  is  wholly  unsupported  by 
evidence,  it  is  erroneous  as  matter  of  law,  but  where  it  is  supported  l^ 
any  evidence,  however  slight,  it  is  a  finding  of  fact  and  cannot  be  re- 
viewed on  writ  of  error :  Id. 

Trust  aniJ  Trustee. 

Purchaser  on  foreclosure  made  Trustee  for  the  benefit  of  a  prior  Crrantee 
whose  rights  should  have  been  protected. — Contracting  parties  most  not 
act  in  bad  faith  to  third  perso,ns  who  are  in  such  relations  to  either  as 
to  be  affected  by  their  agreement  or  its  consequences :  Huodey  v.  Rice^ 
40  Mich. 

A  transaction  that  is  in  fraud  of  one's  rights  may  be  construed  in 
equity  so  as  to  be  a  means  of  saving  and  protecting  them  :  LI, 

Where  a  conveyance  is  obtained  for  fraudulent  ends  or  under  oppres- 
sive circumstances,  the  party  deriving  title  is  converted  into  a  trustee, 
if  necessary,  for  administering  relief:  Id. 

One  who  has  sold  mortgaged  land  with  warranty  and  has  covenanted 
to  pay  off  the  mortgage,  cannot  make  title  in  himself  as  against  his 
grantee  by  allowing  foreclosure  and  redeeming  the  land  :     Id. 

K.  sold  to  H.  a  parcel  out  of  a  lot  which  he  had  mortgaged  and  thea 
allowed  the  mortgage  to  be  foreclosed  upon  the  whole  lot,  and  by  a  col- 
lusive arrangement  with  R.  in  his  own  interest  but  in  fraud  of  H/s 
rights,  the  lot  was  bid  in  by  R.,  who  then  refused  to  release  to  H.  ex- 
cept upon  terms.  Eeld^  that  R.  should  be  considered  as  holding  H.'s 
parcel  as  trustee  for  H.'s  benefiC,  and  so  far  as  H.  was  concerned,  as 
K.'s  mortgagee :  Id. 

Revocation, — Where  a  party  makes  another  trustee  of  notes  endorsed 
and  delivered  by  her  to  him,  not  only  for  her  own  benefit,  but  also  for 
the  benefit  of  the  makers  of  the  notes,  the  trustee  being  one,  she  cannot 
revoke  the  same,  nor  will  a  court  of  equity  revoke  the  same,  where  no 
abuse  of  the  trust  is  shown  :  Light  v.  Scott^  88  Ills. 

United  States  Courts. 

Suits  between  Citizens  of  the  same  State  about  Patents. — A  suit  be- 
tween citizens  of  the  same  state  cannot  be  sustained  in  a  Circuit  Court 
of  the  United  States  as  arising  under  the  patent  laws,  where  there  is  no 
denial  of  the  validity  of  the  plaintiff's  patent,  where  its  use  is  admitted, 
and  where  a  subsisting  contract  is  shown  governing  the  rights  of  the 
parties  in  the  use  of  the  invention :  ffartell  et  al.  v.  Tilghman,  S.  C. 
U.  S.,  Oct.  Term  1878. 

Relief  in  such  an  action  is  founded  on  the  contract,  and  not  on  the 
patent  laws  of  the  United  States:  Id. 
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CITIZENSHIP  BY  NATURALIZATION. 
I. 

Naturalization  being  an  act  by  which  a  change  of  political 
status  is  effected,  under  regulation  of  municipal  or  national  author- 
ity, is  a  proceeding  within  the  exclusive  cognisance  of  the  muni- 
cipal or  national  tribunal,  to  whose  administration  it  is  committed^ 
by  the  supreme  authority ;  and  as  the  validity  of  the  act  depends 
upon  construction  of  municipal  or  national  law,  all  questions, 
wrhether  of  fact  or  of  law,  growing  out  of  the  act,  are  referable  to 
the  municipal  or  national  court  or  tribunal.  It  is  never  a  question 
of  international  concern,  and  is  not  determinable  by  reference  to 
external,  international  or  public  law. 

It  may  be,  however,  and  not  infrequently  is,  the  subject  of  treaty 
stipulation  between  powers  who  are  not  satisfied  with  the  existent 
state  or  condition  of  the  law  or  practice,  either  in  respect  of  the 
terms  or  the  mode  by  which  a  change  of  nationality  is  effected. 

The  national  character,  which  results  from  origin,  continues  till 
legally  changed ;  and  the  onus  of  proving  such  change,  usually 
rests  upon  the  party  alleging  it.  Naturalization,  it  has  been  said,^ 
is  the  rule  of  modern  states. 

Whether  wisely  or  not,  each  nation,  in  the  absence  of  treaty 
stipulation,  reserves  to  itself  the  right  to  dictate  the  terms  and  to 
prescribe  the  formalities  upon  which  the  certificates  or  letters  of 

1  Argument  on  Naturalization,  by  the  advocate  of  the  United  States,  before  th« 
American-Spanish  Commission  (under  agreement^  February  I2th  1871).  Wash- 
ington, D.  C. 

Vol..  XXVn.— 75  (593) 
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naturalization  will  be  issued,  as  well  as  the  individuals  to  whom  thej 
may  be  issued;  and  it  exercises  this  right  without  reference  to  the 
country  of  origin  of  the  individual  applicant,  or  any  other  country. 
And  no  nati6n  which  assumes  the  responsibility  of  naturalizing 
aliens  makes  any  concession  as  to  this,  except  under  the  solemnity 
and  sanctity  of  treaty  stipulation,  and  by  the  employment  of  express 
and  explicit  language  in  regard  thereto. 

"It  has  already  been  remarked,"  says  an  author  whose  utter- 
ances are  everywhere  received  with  respect  and  confidence  (Hal- 
leck's  International  Law  and  Laws  of  War  693),  "  that  every  inde- 
pendent state  has,  as  one  of  the  incidents  of  its  sovereignty,  the 
right  of  municipal  legislation  and  jurisdiction  over  all  persons 
within  its  territory,  whether  its  own  subjects  or  foreigners,  commo- 
rant  in  the  land.  With  respect  to  its  own  subjects  this  right,  it  is 
claimed,  includes  not  only  the  power  to  prohibit  their  egress  from 
its  territory,  but  to  recall  them  from  other  countries;  and  with 
respect  to  commorant  foreigners,  not  only  to  regulate  their  local 
obligations,  but  to  confer  upon  them  such  privileges  and  immunities 
as  it  may  deem  proper.  It  may,  therefore,  change  their  nationali^ 
by  what  is  called  naturalization.  It  is  believed  that  every  state  in 
Christendom  accords  to  foreigners,  with  more  or  less  restrictions, 
the  right  of  naturalization,  and  that  each  has  some  positive  law  or 
mode  of  its  own  for  naturalizing  the  native  born  subjects  of  other 
states,  without  reference  to  the  consent  of  the  latter  for  the  release 
or  the  transfer  of  the  allegiance  of  such  subjects.  It  seems,  there- 
fore, that  so  far  as  the  practice  of  nations  is  concerned,  the  right 
of  naturalization  is  universally  claimed  and  exercised  without  an; 
regard  to  the  municipal  laws  of  the  states  whose  subjects  are  so 
naturalized.'*  Foelix,  Droit  International  Prive,  §§  27-55 ;  1  Phil- 
limore  on  Int.  Law,  §§  315,  et  seq, ;  Gushing,  Opinions  U.  S. 
Attorney-General,  vol.  8,  p.  125,  et  seq. ;  Don,  Derecho  Publico, 
tome  1,  cap.  17  ;  Riquelme,  Derecho  Internacional,  tome  1,  p. 
319 ;  Heffter,  Droit  International,  §  59 ;  Westlake,  Private  Int 
Law,  §  20,  et  seq, ;  Bello,  Derecho  Internacional,  pt.  2,  cap.  5,  §  1. 

"  Naturalization,  in  most  of  its  aspects,  belongs  to  the  depart- 
ment of  Municipal  Law,  or  Private  International  Law."  *  *  * 
"  Public  international  law  can  seldom  be  concerned  in  the  question 
of  political  citizenship  acquired  by  naturalization,  unless,  &c."  *  * 
'*  Every  nation  claims  the  right  to  give  the  complete  character  of 
citizen  to  an  alien,  without  consulting  the  wish  of  the  state  of  his 
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birth.  Most  nations  admit,  that  if  a  native  voluntarily  emigrates 
and  makes  a  permanent  domicile  in  another  country,  and  receives 
from  that  country  the  full  rights  of  citizenship,  the  country  of  his 
birth  cannot  enforce  claims  upon  him  originating  after  his  natu* 
ralization,'*  Wheat.  Intern.  Law,  Dana's  8th  ed.,  p.  142  et  seq, ; 
note  by  the  editor. 

While  laying  down  the  same  doctrine,  in  language  at  once  positive 
and  conclusive,  an  eminent  publicist  (Calvo,  Derecho  Intemacional, 
vol.  i.,  pp.  295,  et  seq.\  says:  "But  if  it  is  beyond  doubt  that  every 
independent  nation  has  a  right  to  confer  the  title  of  citizen  upon  a 
foreigner,  it  is  also  true  that  she  can  control  the  loyalty  of  her  own 
subjects,  and  she  can  impose  conditions  upon  or  altogether  prohibit 
expatriation.    With  this  view  the  laws  of  all  nations  have  fixed  cer- 
tain essential  requisites  for  the  complete  denationalization  of  their 
subjects  or  citizens,  some  going  to  the  extent  of  requiring  the  assent 
or  consent  of  the  supreme  executive  power.     How  then  can  these 
two  rights  (or  claims)  be  reconciled?     If  public  law  recognises  in 
each  state  the  power  (faculty)  to  naturalize  the  subjects  or  citizens 
of  another,  how  can  it  also  admit  the  power  (faculty)  in  the  same 
state  to  make  conditions  or  to  prohibit  expatriation  altogether?    At 
first  sight  it  appears  that  these  two  rules  are  irreconcilable ;  never- 
theless  the   contradiction    is   only   apparent.     International   law 
recognises  the  power  (or  faculty)  in  a  state  to  naturalize  the  subjects 
or  citizens  of  another,  but  naturalization  does  not  take  place  by 
virtue  of  said  international  law,  but  as  a  consequence  of  local  legis- 
lation.   So  that  the  new  citizen  or  subject  is  the  pure  and  exclusive 
creation  of  the  civil  and  political  laws  of  the  country  of  adoption, 
and  he  will  enjoy  solely  the  rights,  privileges  and  immunities  which 
they  confer.     And  what  has  been  said  of  naturalization  applies  to 
expatriation,  or  the  breaking  of  the  natural  bonds  of  citizenship, 
which  have  their  origin  and  are  preserved  for  ever  in  the  shadow  of 
local  legislation.     The  right  of  expatriation,  then,  like  that  of  nat- 
uralization, is  subordinated  under  the  point  of  view  of  international 
law  to  the  general  principle  that  each  independent  state  is  sovereign 
in  its  own  territory,  and  that  its  laws  are  binding  upon  all  persons 
who  are  within  its  jurisdiction,  but  that  they  have  no  force  beyond 
her  territory.     It  clearly  follows  then,  from  the  doctrine  laid  down, 
that  while  the  subject  or  citizen  remains  within  the  limits  and  under 
the  jurisdiction  of  his  new  country,  or  in  any  other  state,  he  will 
preserve  the  national  character  conferred  by  naturalization.    But  if 
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ho  has  not  acquired  the  new  citizenship,  by  severing,  according  to 
local  law,  the  bonds  of  the  country  of  his  birth,  it  is  evident  thit 
the  return  of  the  naturalized  to  his  native  country  will  place  him 
again  under  her  jurisdiction,  subjecting  him  to  the  obligations. 
^duties  and  penalties  which  the  laws  impose,  or  have  imposed,  unless 
there  are  stipulations  to  the  contrary  in  special  (or  particular)  treaties. 
These  principles  have  been  recognised  in  the  jurisprudence  of  the 
United  States." 

It  is  believed  that  cases  in  which  conflicts  have  heretofore  anseHf 
as  well  as  others  which  may  arise  in  future,  will  be  relieved  of 
serious  embarrassment  and  much  perplexity,  when  viewed  in  the 
light  of  the  distinction  drawn  and  the  reasoning  invoked  by  this 
author.  And  if  attention  is  directed  to  the  fact  that  the  conflict 
between  the  laws  of  natur3.1ization  and  the  laws  of  expatriation  k 
only  apparent,  much  advance  will  have  been  made,  both  in  the 
avoidance  of  unnecessary  controversies  and  in  the  settlement  oi 
delicate  questions  of  dignity  and  prerogative  between  independent 
states. 

"Natural  allegiance,  or  the  obligation  of  perpetual  obedience  to 
the  government  of  the  country  wherein  a  man  may  happen  to  have 
been  born,  which  he  cannot  forfeit  or  cancel,  or  vary  by  any  change 
of  time,  or  place,  or  circumstance,  is  the  creature  of  civil  law,  and 
finds  no  countenance  in  the  law  of  nations,  as  it  is  in  direct  con- 
flict with  the  incontestable  rule  of  that  law :  Extra  territartum  jus 
dicenti  impune  non  paretur.**  Twiss,  Law  of  Nations  (Peace)  231. 
See  also  Riquelme,  Derecho  International,  tom.  i.,  p.  319 ;  Puf- 
fendorf,  de  Officio  Hominis  et  Civis,  lib.  ii.,  cap.  18. 

Since  the  French  Revolution,  continental  nations  generally  have 
given  up  the  Roman  civil-law  doctrine  of  perpetual  allegiance,  and 
have  conceded  the  right  of  expatriation.  Foreign  Relations  of  the 
United  States,  pt.  2,  pp.  1 363,  1364.  Washington  :  Grovernmcnt 
Printing  Office,  1873.     , 

"It  is,*'  says  Treitt,  "in  fact,  a  principle  inherent  in  human 
liberty,  a  principle  of  natural  right,  that  a  person  may  leave  the 
soil  on  which  his  birth  may  by  chance  have  thrown  him.  This 
principle  is  admitted  by  all  publicists,  from  Cicero  down  to  oar 
own  times."     Ibid.  1280,  1282. 

"  The  doctrine  of  absolute  and  perpetual  allegiance — the  root 
of  the  denial  of  any  right  of  emigration,"  said  Gushing  (Opinions 
of  Att.-Gen.  U.  S.,  vol.  8,  p.  139),  "  is  inadmissible  in  the  United 
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States.  It  was  a  matter  invoFved  in,  and  settled  for  us  by  the 
Revolution,  which  founded  the  American  Union." 

"  The  natural  right  of  every  free  person,"  said  Judge  Black 
(Opinions  Att.-Gen.  U.  S.,  vol.  9,  p.  356),  "  who  owes  no  debt 
and  is  not  guilty  of  any  crime,  to  leave  the  country  of  his  birth,  in 
good  faith  and  for  an  honest  purpose — the  privilege  of  throwing 
off  his  natural  allegiance  and  substituting  another  allegiance  in  its 
place — is  incontestable.** 

"Expatriation,"  said  the  same  authority,  "includes  not  only 
emigration  out  of  one's  native  country,  but  naturalization  in  the 
country  adopted  as  a  future  residence.  When  we  prove  the  right 
of  a  man  to  expatriate  himself,  we  establish  the  lawful  authority 
of  the  country  in  which  he  settles  to  naturalize  him  if  its  govern- 
ment pleases.  What,  then,  is  naturalization  ?  There  is  no  dispute 
about  the  meaning  of  it.  The  derivation  of  the  word  alone  makes 
it  plain.  All  lexicographers  and  all  jurists  define  it  one  way.  In 
its  popular,  etymological  and  legal  sense  it  signifies  the  act  of 
adopting  a  foreigner,  and  clothing  him  with  all  the  privileges  of  a 
native  citizen  or  subject." 

One  of  the  obvious  conclusions  which  follow  from  the  train  of 
reasoning  pursued  by  the  Spanish  publicist,  Calvo,  ante^  is  that 
there  may  be,  under  view  of  international  law,  a  distinction,  im- 
portant and  material  in  its  effects,  between  the  personal  rights  and 
the  property  rights  of  a  naturalized  citizen,  as  follows:  If,  as 
has  been  shown,  the  adopted  voluntarily  returns  to  his  native 
country,  animo  manendi^  or  inherits,  purchases  or  leaves  real  pro- 
perty in  its  territorial  limits,  he  subjects  himself  and  property  to 
the  obligations,  duties  and  penalties  which  the  laws  of  the  country 
of  his  birth  impose,  or  have  imposed,  and  he  can  expect  no  relief 
as  against  these  from  the  country  of  adoption;  and,  as  to  any 
right  or  title  to  property  in  the  country  of  birth,  during  absence 
from  the  territory,  the  adopted  is  entitled  to  the  same  exemption, 
and  to  the  like  protection,  at  the  hands  of  both  the  country  of 
origin  and  the  country  of  adoption,  as  a  native  or  alien  friend  would 
receive  under  the  same  circumstances.  And  a  majority  of  the  cases 
which  have  been  the  subject  of  diplomatic  negotiation,  or  have  been 
before  the  mixed  commissions  on  claims,  and  have  involved  a  dis- 
cussion of  citizenship,  will  be  relieved  of  much  embarrassment  if 
the  above  distinction  beween  property  rights  and  personal  rights 
be  kept  in  view. 
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In  the  absence  of  treaty  stipulations,  the  personal  rights  of  die 
naturalized,  in  the  territory  of  the  country  of  origin,  as  elsewhere, 
are  inviolable ;  and  in  respect  of  these  the  country  of  adoption  owes 
him  the  protection  that  it  extends  to  natives ;  and  this  obligation 
to  protect  continues,  until  the  naturalized  has  given  unque^tionahU 
evidence  of  renunciation  of  the  acquired,  and  resumption  of^iaturd 
allegiance  ;  a  return  to  and  commorance  in  his  native  coon  try  for 
purposes  of  business  or  pleasure  alone,  is  not  such  evidence.  In 
respect  to  property  rights  in  realty  within  said  territory,  they 
remain  subject  to  the  municipal  law  of  the  country  where  situated; 
and  the  measure  of  protection  which  may  be  claimed  as  to  these  is 
the  same  as  that  accorded  to  its  own  citizens,  or  alien  friends^ 
according  to  circumstances. 

It  is  important,  however,  to  observe  that  if  the  country  of  origin, 
from  whatever  motive,  fails  to  give  the  naturalized  the  protection 
of  its  municipal  laws,  in  all  matters  of  property,  the  obligation  rests 
upon  the  country  of  adoption  to  secure  to  its  new  citizen  or  subje<^ 
from  the  mother  country,  full  reparation  and  indemnity.  And  this 
indemnity  is,  in  practice,  usually  secured  by  intervention  of  diplo- 
matic negotiation,  or  through  the  instrumentality  of  mixed  commis- 
sions established  for  this  purpose  and  clothed  with  the  jurisdiction 
necessary  to  do  justice  and  equity  as  between  the  parties. 

In  cases  of  the  return  of  naturalized  citizens  to  the  country  of 
origin,  the  same  rule  as  to  the  burden  of  proof^  which  applies  to  a 
renunciation  of  natural  allegiance  and  the  acquisition  of  a  new  cit- 
izenship by  individuals,  may  be  invoked  ;  and  the  onus  of  proving 
renunciation  of  the  acquired  nationality,  and  the  resumption  of  the 
natural  or  original  allegiance,  usually  rests  upon  the  party  alleging  it 

From  time  to  time  cases  have  arisen  where  the  country  of  origin 
has  denied  the  claims  of  the  country  of  adoption  in  respect  to  the 
exercise  of  protection  over  the  adopted  citizen.  One  of  the 
historic  and  familiar  cases  was  that  of  Koszta,  a  Hungarian, 
and  one  of  the  refugees  of  J848-9.  This  was  an  extreme  but 
interesting  case.  Koszta  came  to  the  United  States,  declared 
his  intention  to  become  a  naturalized  citizen,  then  went  to 
Smyrna,  where  he  was  seized  by  some  persons  in  the  pay  of  the 
Austrian  consulate  ;  he  was  by  them  taken  out  into  the  harbor  and 
thrown  overboard ;  he  was  picked  up  by  an  Austrian  man  of  war, 
and  held  as  prisoner ;  the  United  States  consul  remonstrated  with 
the  commander,  and  on  the  latter's  refusal  to  surrender  Koszta,  the 
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captain  of  a  United  States  ship  of  war  demanded  his  release,  and 
threatened,  if  necessary,  to  resort  to  force.  The  matter  was  finally 
compromised,  and  Koszta  was  released  and  shipped  to  the  United 
States,  the  Austrians  formally  reserving  the  empty  right  of  pro- 
ceeding against  him  if  he  should  return  to  Turkey.  Of  this  case 
it  has  been  said  with  positiveness  by  a  late  writer,  that  the  United 
States  carried  the  doctrine  of  acquired  nationality  beyond  reasonable 
bounds  ;  and  the  reasoning  of  Mr.  Marcy,  in  support  of  the  claim 
of  his  government,  has  been  criticised  as  "  remarkable  for  its  bold- 
ness;" and  it  is  pointed  out  that  in  his  reasoning  "the  effect  of 
domicile  in  respect  of  civil  consequences  is  confounded  with  its 
effect  as  to  political  consequences,  which  is  id  together  inadmissible.''^ 
In  the  subsequent  case  of  Simon  Tousig,  an  Austrian,  who 
voluntarily  returned  to  Austria  after  domiciliation  in  the  United 
States,  Mr.  Marcy  did  not  assert  this  doctrine.  In  the  first  case 
the  American  secretary  of  state  was  doubtless  led  into  the  confusion 
indicated  by  his  English  critic  as  a  result  of  following  the  guidance 
and  applying  the  principles  laid  down  in  this  regard  by  the  late 
annotator  of  Story's  Conflict  of  Laws.  At  a  later  date  Lord 
Westbury  insisted  that  the  same  distinction  had  been  by  the 
learned  editor  confounded  by  failing  to  draw  a  distinction  between 
the  social  and  political  status — between  the  patria  and  the  donii' 
cilium.  It  is  now  admitted  by  the  American  authorities  that  the 
declaration  of  the  intention  to  become  an  American  citizen  has  in 
itself  no  effect  on  the  nationality  of  the  individual ;  he  remains 
an  alien  till  final  admission  to  citizenship.'  But  when  once  the 
alien  has  been  admitted  to  citizenship,  the  American  doctrine  in  its 
relation  to  him  has  always  been  consistent  and  firm,  and  the  United 
States  extends  to  the  naturalized  citizen  as  well  against  interference 
by  the  country  of  origin,  as  by  any  other  foreign  power,  protection 
as  broad  and  co-extensive  as  that  which  it  extends  to  the  native 
citizen  under  similar  circumstances.  Of  the  case  of  Koszta,  Lord 
Chief  Justice  Cockburn  says,  '*  both  parties  were  in  the  wrong ; 
the  Austrians  had  no  pretence  of  right  for  seizing  Koszta  on  Turk* 
ish  territory.  On  the  other  hand,  the  American  authorities  had 
no  right  to  claim  Koszta  as  an  American  subject  [?]  (citizen),  as  he 
had  not  actually  become  naturalized.     The  party  really  entitled  to 


*  Nationality^  Lord  Chief  Justice  Cockburn  :  London,  Ridgway,  1869,  p.  122. 

*  See  TreatieH  between   United   States  and   Austria,  Baden,    Bavaria,    HessOi 
Mexico,  North  Germany,  Sweden  and  Norway,  Wurtembcrg  and  Ecuador. 
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complain  was  the  Ottoman  government,  which  refused  the  applici- 
tion  of  the  Austrians  for  leave  to  arrest  Koszta,  and  protested 
against  the  outrage  offered  to  their  authority,  but  whose  prote^ 
does  not  appear  to  have  been  heeded." 

To  the  remonstrance  of  the  Austrian  government,  as  to  a  viola- 
tion by  the  officers  of  the  United  States  of  the  neutrality  of 
Turkish  territory,  Mr.  Marcy  replied:  "If  the  Ottoman  Porte 
had  been  able  to  protect,  against  Austrian  intrusion,  the  int^ntj 
of  its  territory,  by  preventing  the  capture  of  a  person  covered  by 
the  North  American  flag,  the  United  States  would  not  have  had 
occasion  to  interpose  their  authority  for  the  protection  of  this  per- 
son.'* Reviewing  this  case,  and  referring  particularly  to  the  posi- 
tion assumed  by  the  Austrian  cabinet  and  by  Baron  de  Cassy,  who 
adopted  the  view  of  Austria,  and  to  the  response  of  the  American 
secretary,  Calvo  (Le  Droit  International,  Paris,  1870,  p.  463), 
seems  to  justify  the  position  taken  by  Mr.  Marcy,  and  to  regard 
his  answer  to  Austria,  as  well  as  his  explanation  to  the  Saltan,  as 
satisfactory. 

Alluding  to  the  case  of  Carl  Schurz  (actual  Secretary  of  the 
Interior),  Calvo  (Id.  ib.)  says:  "Another  example,  not  less  inter- 
esting, of  the  power  which  naturalization  by  states  confers  upon 
their  new  subjects  or  citizens,  is  that  of  M.  Carl  Schurz,  native 
of  Prussia,  condemned  to  death  in  1848,  together  with  Professor 
Kinkel,  by  a  German  tribunal,  for  having  taken  part  in  the  revo- 
lutionary movements.  M.  Schurz  managed  to  escape  the  pursuit 
of  justice,  and  took  refuge  in  the  United  States,  where  he  was 
naturalized,  became  a  member  of  Congress  from  the  state  of  Ohio, 
later  general  of  militia,  and  finally  was  appointed  minister  to 
Madrid.  Before  proceeding  to  occupy  this  post,  M.  Schurx 
returned  to  Germany,  by  the  help  of  a  disguise,  and  attempted 
to  bring  about  the  escape  of  his  accomplice,  Professor  Kinkel ;  it 
was  then  that  the  cabinet  at  Washington  concluded  to  appoint  him 
her  representative  at  Berlin,  to  negotiate  with  Prussia  a  treaty  od 
questions  relating  to  the  right  of  naturalization.  The  Prussian 
government  consented  to  forget  the  antecedents  of  M.  Schurz,  to 
recognise  his  new  nationality,  and  to  admit  him  without  difficulty 
in  the  character  of  diplomatic  representative  of  the  United  States. 
The  selection  of  a  former  Prussian  subject  as  minister  of  the 
United  States  at  Berlin,  had  an  origin  which  it  is  important  to 
recall." 
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In  the  case  of  Zeiter,  a  native  of  France,  but  a  naturalized  citi- 
zen of  the  United  States,  which  came  before  the  civil  tribunal  of 
the  first  instance  in  the  arrondissement  of  Wissembourg,  Lower 
Rhine,  France,  in  1860,  the  attempt  was  made  to  hold  Zeiter  to 
^e  performance  of  military  duty  in  the  French  army,  on  the 
ground  that  as  a  native  of  France,  he  was  liable  to  such  duty. 
Sat  when  the  certificate  of  naturalization,  forwarded  by  the  United 
States  consul  at  Paris,  was  registered  at  Wissembourg,  and  then 
produced  in  court,  the  judges  decided  "  that  Michael  Zeiter,  by 
naturalization  in  a  foreign  country,  had  lost  his  character  of 
frenchman,"  and  released  him.  Foreign  Relations  of  the  United 
States,  Part  IL,  1873.    Washington :  Government  Printing  OflSce. 

In  1860  a  case  occurred  at  Havana  of  Sabino  de  Liano,  a  native 
of  Spain,  naturalized  in  the  United  States,  being  arrested  as  a  con- 
script. In  reply  to  the  representations  of  the  United  States  consul,  the 
captain-general  informed  him  that  by  a  royal  decree  of  the  17th  No* 
Tember  1852,  '*  the  foreigner  obtaining  naturalization  in  Spain,  a^ 
well  as  the  Spaniard  obtaining  it  within  the  territory  of  another  power 
without  the  knowledge  and  authorization  of  his  respective  govern- 
ment, shall  not  exempt  himself  from  the  obligations  which  were  con- 
sequent to  his  primitive  nationality,  although  the  subject  of  Spain 
may,  in  other  respects,  lose  the  quality  of  Spaniard,  conformably  to 
what  is  prescribed  in  art.  1  of  the  constitution  of  the  monarchy." 
But  to  this  pretension  the  United  States  would  not  yield,  and  the 
answer  to  this  communication  from  the  representative  of  Spain  was, 
in  substance,  a  repetition  of  the  doctrine  that  the  United  States 
makes  no  difference  between  naturalized  and  native  citizens,  and 
that  she  does  not  admit  any  qualification  in  respect  to  them  in  the 
matter  of  protection.  .  A  shield  of  one  figure  and  the  same  texture 
covers  naturalized  and  native.  Eventually  the  proceedings  taken 
against  Mr.  Liano  were  suspended,  and  a  bond  which  he  had  en- 
tered into  to  provide  a  substitute  cancelled  by  the  governor-general.^ 

It  is  not  many  years  since  John  Mitchel,  a  native  of  Great 
Britain,  the  Irish  patriot,  or  agitator,  as  he  has  been  differently  char- 
acterized, according  as  the  description  was  by  sympathiser  or  antag- 
onist, became  naturalized  in  the  United  States.  The  history  of  this 
case  shows  that  Mitchel,  having  been  convicted  in  the  courts  of 

1  Papers  relating  to  foreign  relations  of  the  United  States  on  Naturalization 
and  Expatriation,  toI.  2,  p.  1303  :  Government  Printing  OflSce,  Washington, 
1873. 

Vol.  XXVII.— 76 
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Great  Britain  of  a  political  offence,  was  condemned  to  penal  servitude 
in  Australasia,  and  that  before  his  time  was  completed  he  made  his 
escape  and  reached  the  United  States,  where  he  was  naturalized. 
After  many  years  residence  in  the  United  States  subsequent  to  natu- 
ralization, Mitchel  offered  himself,  or  was  announced  as  a  candi- 
date from  an  Irish  borough  to  fill  a  vacancy  in  the  British  House  of 
Commons.     This  occurred  at  a  time  of  some  political  agitation, 
particularly  in   Ireland  and  Canada;    and  however  fictitious  the 
character  or  however  exaggerated  the  proportions  of  this  agitation 
may  have  been,  many  circumstances  combined  to  give  this  ardent 
Irishman  a  following,  and  he  was  elected.     The  contingency  which 
would  arise,  should  Mitchel  present  himself  or  his  credentials  to 
the  House  of  Commons,  made  it  of  moment  to  the  governuient  of 
Great  Britain  to  multiply  the  grounds  of  his  ineligibility.     And 
although  at  that  date  the  nation  still  held  to  the  doctrine  of  per- 
petual allegiance,  and  an  eminent  publicist  of  Doctors*  Commons 
had  declared  upon  authority  cited  (1  Phillimore,  Commentaries  on 
International  Law  380'),  that,  under  International  Law,  banish- 
ment itself  did  not  destroy  citizenship,  it  was  deemed  important  to 
show  the  American  citizenship  of  this  claimant  to  a  seat  in  one  of 
the  Houses  of  the  Parliament  of  Great  Britain.    Search  was  insti- 
tuted in  the  courts  of  the  United  States,  and  the  record  of  Mitchel's 
naturalization  having  been  discovered,  a  certified  copy  of  the  same 
was  forwarded  to  London  by  the  Minister  of  Great  Britain,  Sir 
Edward  Thornton.     Mitchel  died,  however,  before  the  time  arrived 
for  the  presentation  of  himself  or  his  credentials  to  the  House  of 
Commons.     Had  he  survived  and  his  right  to  a  seat  been  insisted 
upon,  some  strange  and  perplexing,  though  not  necessary,  questions 
might  have  been  brought  forward  for  consideration;  but  it  is  pro- 
bable that  a  near  and  ready  solution  would  have  been  reached ;  for 
it  would  have  been  competent,  under  the  law  and  custom  of  Parlia- 
ment, for  the  House  of  Commons  to  have  adjudged  Mitchel  disabled 
and  incapable  to  sit  as  a  member,  by  reason  of  his  previous  convic- 
tion.    (Blackstone,  Commentaries,  vol.   1,  p.   162,  and  note  by 
Christian.) 

"  Naturalization  is  usually  called  a  change  of  nationality.  The 
naturalized  person  is  supposed,  for  the  purposes  of  protection  and 
allegiance  at  least,  to  be  incorporated  with  the  naturalizing  country. 
This  proposition  is,  generally  speaking,  sound;  but  it  must  admit 

1  The  references  to  Phillimore  are  to  the  London  edition,  1871. 
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of  one  qualification  similar  to  that  already  mentioned  with  respect  to 
the  domiciled  subject,  if  the  naturalized  person  should  have  been 
the  original  subject  of  a  country  which  did  not  allow  him  to  shake 
off  his  allegiance  {exuere  patriamy  (1  Phillimore,  Internat.  Law, 
p.  380).  The  qualification  to  which  reference  is  here  made  is  con- 
tained in  the  expression  jtu  avocandi^  which  is  defined  to  be  a  right 
which  every  state  has  of  recalling  its  citizens  from  foreign  countries, 
especially  for  the  purpose  of  performing  military  services  to  their 
own  country:"  (Id.  p.  377).  "Great  diflSculty,  however," says  the 
same  author  "necessarily  arises  in  the  enforcement  of  this  right. 
No  foreign  nation  is  bound  to  publish,  much  less  enforce,  such  a 
decree  of  revocation."  And  it  is  further  said  that  the^i^  avocandiy 
already  spoken  of,  could  not  be  legally  denied  to  the  country  of 
origin  by  the  adopting  or  naturalizing  country,  though  the  enforce- 
ment  of  the  right  could  not  be  claimed.  And  it  is  insisted,  on 
the  authority  of  Sir  Lionel  Jenkins,  that  banishment  itself  does 
not  destroy  the  original  tie  of  allegiance:  (Id.  p.  380).  The 
conflicts  which  have  occurred  on  this  subject  of  allegiance  be- 
tween the  country  of  origin  and  the  naturalizing  country,  in 
cases  where  the  former  has  declined  to  admit  the  exercise  of 
the  right  of  expatriation  in  subject  or  citizen,  have  seldom  been 
pressed  to  the  point  of  war.  An  historic  exception,  however, 
may  be  found  in  the  war  of  1812,  between  Great  Britain  and  the 
United  States,  which  was  precipitated  by  the  resistance  of  the 
United  States  government  to  the  claim  of  Great  Britain  to  a  right 
of  visitation  and  search  of  American  vessels  on  the  high  seas. 
"No  foreign  state,"  (says  Phillimore,  p.  377),  "can  legally  be 
invaded  for  the  purpose  of  forcibly  taking  away  subjects  commorant 
there.  The  high  seas,  however,  are  not  subject  to  the  jurisdiction 
of  any  state;  and  a  question  therefore  arises  whether  the  state, 
seeking  its  recalled  subjects,  can  search  for  them  in  the  vessels  of 
other  nations  met  with  on  the  high  seas.  This  question,  answered 
in  the  affirmative  by  Great  Britain,  and  in  the  negative  by  the 
United  States  of  North  America,  has  led  to  very  serious  quarrels 
between  the  two  nations — quarrels  which  it  may  be  safely  predicted 
will  not  arise  again.  For  I  cannot  think  that  it  would  be  now  con- 
tended that  the  claim  of  Great  Britain  was  founded  upon  interna- 
tional law.     In  my  opinion  it  was  not."* 

>  The  editor  of  Dana's  Wheaton,  8th  ed.,  p.  175,  note,  pointed  out  that  "  the 
subject  of  the  impressment  of  seamen  had  been  confused  by  the  questions  which 
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The  question  as  to  the  effect  and  value  of  a  certificate  of  natural* 
ization,  came  up  for  consideration  before  the  umpire  of  the  Ameri- 
can and  Spanish  Commission,^  in  the  case  of  Delgado,  where  the 
arbitrators  had  disagreed  in  relation  to  Delgado's  nationality.*  The 
umpire  decided:  *'That  the  claimant  (Delgado)  has  been  natural- 
ized an  American  citizen  according  to  the  laws  of  the  United  States; 
that  the  judge  who  ordered  him  to  be  admitted  a  citizen  of  the 
United  States  was,  as  it  has  been  decided  in  many  cases  by  the 
Supreme  Court  of  the  United  States,  the  competent  authority  to 
decide,  if  the  claimant  had  sufficiently  complied  with  the  law  which 
prescribed  a  continued  residence  of  five  years  in  the  United  States 
before  having  a  right  to  obtain  the  naturalization.'' 

In  this  case  the  advocate  of  Spain  had  contended  that  it  ap- 
peared from  proofs  submitted  by  the  defence,  that  the  claimant, 
Delgado,  was  absent  from  the  territory  of  the  United  States,  and  in 
the  territory  of  Spain  once  or  twice  between  the  beginning  of  his 
five  years  of  residence  in  the  United  States  and  the  issuance  of  his 
certificate  of  naturalization ;  and,  therefore,  it  must  be  held  that  he 
had  not  complied  with  the  requirement  of  the  law  of  the  United 
States  in  respect  to  residence.  In  a  subsequent  case  {Fernando 
Dominguez  v.  Spain),  the  same  question  was  presented  to  the 
umpire^  who  had  succeeded  M.  Bartholdi.     In  sustaining  the  posi- 

have  been  discussed  in  connection  with  it."  *  *  *  **  In  the  discnssions  that  arose 
out  of  the  case  of  The  Trettt,  neither  of  the  parties  to  the  correspondence,  and  no 
writer  on  the  subject,  pretended  that  Mason  and  Slidell  coold  be  removed  as  citizens, 
rebels  or  criminals.  A  right  to  take  them  out,  as  distinct  from  the  arrest  of  The 
Trent,  as  a  prize  proceeding,  was  not  claimed  by  the  United  States  government, 
and  their  release  was  placed  on  that  ground."  Id. 

It  is  a  part  of  the  secret  history  of  The  Trent  affair,  current  in  Washington, 
that  when  Benjamin  F.  Butler  presented  to  William  H.  Seward,  Secretary  of  State, 
the  opinion  of  Caleb  Cushing,  endorsed  by  the  former,  to  the  effect  that  the  United 
States  would  be  justified  in  holding  Mason  and  Slidell,  the  secretary  said  :  <' I 
have  no  doubt  you,  gentlemen,  are  right  in  your  law  ;  but  we  are  going  to  give  up 
Mason  and  Slidell,^* 

See  Lawrence's  "Visitation  and  Search,"  p.  18  et  seq.  Also,  Lawrence's 
Wheaton,  pp.  217,  378,  797,  807,  939. 

>  Bartholdi,  Envoy  Extraordinary  and  Minister  Plenipotentiary  from  France  to 
the  United  States. 

*  «  The  agreement  of  February  11th  1871,  between  Spain  and  the  United  States, 
contained  a  clause  to  this  effect :  **  *  •  •  Nevertheless,  in  any  case  heard  by  the 
arbitrators,  the  Spanish  government  tnay  traverse  the  allegation  of  American  citi- 
Benship,  and  thereupon  competent  and  suflScicnt  proof  thereof  will  be  required." 

•  Baron  Blanc,  Envoy  Extraordinary  and  Minister  Plenipotentiary  from  Italy. 
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tion  of  the  United  States,  and  adhering  to  the  decision  of  his 
predecessor,  Baron  Blanc  expressed  himself  as  follows:  "Finally, 
neither  the  authorities  on  public  law  nor  the  agreements  between 
Spain  and  the  United  States  furnish  any  unquestioned  and  con- 
trolling definition  of  what  constitutes  in  fact  a  legal  residence 
with  presumable  animus  manendi^  and  when  absence  intervenes 
with  presumable  animus  revertendiy  such  as  would  justify  or 
empower  the  umpire  to  overrule  by  force  of  treaties  or  of  the 
laws  of  nations  the  construction  placed  by  a  court  of  competent 
jurisdiction  upon  a  municipal  law  as  to  the  required  residence  in 
the  United  States  for  the  next  continued  term  of  five  years 
preceding  the  admission  to  American  citizenship.  Therefore  the 
construction  thus  given,  however  broad  it  may  be  deemed,  must  be 
followed  so  long  as  it  is  unimpeached  or  unreversed  by  an  Ameri- 
can tribunal  of  superior  jurisdiction.  The  tribunals  of  the  United 
States  are  the  sole  interpreters  of  the  laws  of  the  country,  and  it  is 
not  the  privilege  of  the  umpire  to  review  their  declarations  as  to  the 
requirements  of  these  laws.'* 

When  this  decision  of  the  umpire  was  filed,  the  arbitrator  on  thd 
part  of  Spain,*  entered  a  formal  protest  to  the  above  extract  from 
the  decision,  in  the  following  language :  "It  would  be  a  breach  of 
the  proprieties  that  govern  the  relations  between  the  arbitrators  in 
a  commission  like  this  one  and  the  umpire,  for  the  undersigned  to 
attempt  an  argument  on  any  point  that  may  be  embraced  or  con- 
veyed in  a  judgment  of  the  latter;  he  will,  therefore,  confine 
himself  to  making  the  following  statements:  It  is  the  belief  of  the 
undersigned,  that  the  convention  in  virtue  whereof  this  tribunal 
deliberates,  grants  to  Spain,  with  all  its  logical  and  necessary  con- 
sequences, the  right  to  review  the  adjudications  of  courts  of  the 
United  States,  in  the  matter  of  granting  certificates  of  naturaliza- 
tion, and  that  such  certificates,  whilst  they  may  be  held  as  valid 
for  every  purpose  in  the  United  States,  are  not,  from  the  mere  fact 
of  their  existence,  conclusive  upon  Spain.  It  is  the  belief  of  the 
undersigned  that  the  above-mentioned  right  and  privilege  consti* 
lutes  one  of  the  bases  of  the  convention  of  February  1871,  in 
accordance  with  which  all  claims  are  to  be  considered.  Every 
judgment  given  within  the  bases  established  by  the  convention 
must  be  beyond  question  or  criticism.  But  none  of  the  bases 
themselves  can  be  set  aside  by  the  members  of  this  commission." 

1  Marquis  de  Potestmd-Fornari. 
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In  the  case  of  Portuondo  v.  Spain,  in  which  the  decision  of  the 
umpire  was  rendered  subsequent  to  the  filing  of  the  protest  of  the 
arbitrator  of  Spain,  the  umpire  held:  "That  as  to  the  traversed 
allegation  of  American  citizenship  of  the  deceased,  competent  and 
sufficient  proof  thereof,  as  required  by  the  agreement  of  February 
12th  1871,  is  given  by  his  certificate  of  naturalization,  such  certifi- 
cate not  being  proved  or  charged  to  have  been  procured  by  fraud 
or  issued  in  violation  of  public  law,  treaties  or   natural  justice- 
Such  grounds  of  impeachment,  upon  which   any   certificate   of 
naturalization  may  be  declared  altogether  void,  not  being  found  in 
this  case,  the  umpire  called  upon  to  resolve  such  conflict  about  the 
allegiance  of  the  deceased  must,  following  previous  adjudications 
by  umpires  of  this  commission,  and  in  the  absence  of  any  treaty 
between  Spain  and  the  United  States  restricting  the  power  of  the 
United    States   to  grant  naturalization   in  accordance  with   the 
municipal  law  as  interpreted  by  the  municipal  courts,  give  full 
force  to  the  naturalization  of  the  deceased  even  against  Spain. 

''That  the  allegation  that  the  deceased  had  lost  or  forfeited  his 
right  of  American  citizenship  by  abandonment  or  renunciation  of 
such  citizenship  is  not  sustained  by  the  evidence.  No  positive 
proof  has  been  offered  to  exclude  the  intention  of  the  deceased  to 
return  to  the  United  States,  wliose  nationality  he  openly  and  con- 
tinually claimed,  where  he  had  sent  his  son,  and  to  which  country 
he  had  manifestly  made  preparation  to  go  himself  for  definite  set- 
tlement, when  he  was  arrested  and  shot.  No  positive  proof  has 
been  offered  of  any  individual  act  of  the  deceased  implying  the 
renunciation  of  his  American  citizenship  acknowledged  by  the 
Spanish  authorities,  which  renunciation  the  said  authorities  declared 
should,  at  some  proper  time,  be  ordered  as  a  condition  of  his  free 
sojourn  in  Cuba,  and  no  evidence  that  his  continued  sojourn  there 
is  not  to  be  accounted  for  by  the  simple  omission  of  the  authorities 
to  enforce  such  contingent  condition." 

The  scope  of  this  discussion  is  confined  to  what  may  be  termed 
individual  naturalization.  But  it  may  be  here  stated  that  a  collect- 
ive naturalization  of  all  the  inhabitants  is  effected  when  a  country 
or  province  becomes  incorporated  in  another  country  by  conquest, 
cession  or  free  gift :  1  Phillimore,  Internat.  Law,  p.  382,  citing 
2  Gunther,  p.  268,  note  e.  The  purchase  of  Louisiana,  the  annex- 
ation of  Texas,  and  the  acquisition  of  California,  by  the  United 
States,  present  familiar  illustrations  of  collective  naturalization. 
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II. 

The  question  of  domicile  has  heretofore  entered  prominently 
into  all  discussions  on  the  subject  of  citizenship,  and  the  diflBculty' 
of  defining  domicile  has  embarrassed  inquiry  in  this  connection. 
In  the  light  of  recent  legislation  in  respect  to  naturalization  by  the 
nations,  the  discussion  as  to  what  does  or  does  not  constitute  domi- 
cile must  be  of  less  frequent  occurrence  and  importance.  But  it 
will  remain,  in  the  absence  of  naturalization,  the  controlling  ques-^ 
tion  wherever  citizenship  is  claimed,  on  the  ground  of  domiciliation 
alone. 

It  has  been  pointed  out  how  much  of  the  confusion  has  been 
introduced.  But  until  advised  as  to  what  is  the  distinction  between 
the  social  and  political  status,  between  the  patria  and  the  domi' 
cilium'j  there  is  danger  that  confusion  will  remain.  As  these  latter 
terms  are  derived  from  Roman  law,  we  must  look  to  that  system  of 
jurisprudence,  and  to  the  exposition  of  civilians  for  their  definition 
and  signification.  "The  title  [citizenship,  civitas]  says  Ortolan,* 
"  was  indelible  in  the  pure  law  of  the  Romans,  when  once  acquired; 
for  the  sentence  of  the  people  could  deprive  a  citizen  of  life,  but 
never  of  the  rights  of  citizenship  without  his  consent.  The  exer- 
cise of  all  civil  rights,  both  as  regards  the  Jtis  publicum  and  theyw* 
privatum,  depended  on  this  title.  If  it  were  not  there,  there  was 
no  status,**  *  *  *  "The  domicile  {domiciJium)  is  simply,  in  a 
legal  sense,  the  residence  of  every  person — the  locality  where  he 
is  supposed  to  be,  in  the  eye  of  the  law,  for  certain  applications  of 
the  law,  whether  he  is  corporeally  to  be  found  there  or  not.  It  is 
to  Roman  legislation  that  we  are  indebted  for  the  following  descrip- 
tion of  the  condition  which  constitutes  the  domicile:  *  Ubi  quis 
larem  rerumque  et  fortunarum  su^rum  summam  constituit,  unde 
nan  discessurus^  si  nihil  avocet ;  unde  cum  profectus  est  pere^jri- 
nari  videtur ;  quod  si  rediit,  peregrinari  jam  destitit/  The 
domicile  gives  to  persons  not  the  qualification  of  civis,  but  that  of 
incolay  in  the  town  where  they  are  established.  It  is  closely  con- 
nected with  the  obligation  to  undertake  public  duties,  magistracies, 
&c.  *  *  *  In  Roman  law  the  question  of  domicile  was  immedi- 
ately connected  with  that  of  local  citizenship.  *  *  *  There  are, 
therefore,  these  three  points  to  be  distinguished :  first,  Rome,  the 
common  country  [patria'] ;   second,  the  local  city,  where  a  man 

>  Generalization  of  Roman  Law.    Translation  of  Prltcbard  and  Nasroith:  Bat- 
terworths,  London,  1871,  p.  573  e^  acq. 
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was  civis,  munieepa;  and  third,  the  place  where  he  had  fixed  his 
domicile,  the  legal  habitation,  where  he  was  incola. 

It  is  not  admitted  "  that  the  domicile  is  theplace  where  a  person 
has  his  principal  establishment ;  the  domicile  is  not  the  place^  it  is 
at  the  place^  as  our  civil  code  plainly  says."^  Further  on  it  is 
added :  ''  The  domicile,  in  its  simple  and  essential  meaniDg,  is, 
'  the  legal  seat,  the  judicial  seat  of  a  person  for  the  exercise  or 
for  the  application  of  certain  rights.'  The  derivation  of  the  word 
^  domiciliurn  is  sufficient  to  show  the  force  of  this  explanation,  as 
exact  as  it  is  simple." 

''But  why,*'  says  the  publicist  cited,  *' should  the  question  be 
asked,  whether  a  man  belonged,  as  citizen,  to  one  town  or  another  ? 
It  was,  in  the  first  place,  on  account  of  the  public  offices,  and  the 
municipal  duties  to  which  a  man  was  always  liable  to  be  called  in 
his  own  city,  independently  of  those  duties  required  of  him  at  the 
place  of  his  domicile — municipal  duties  which  recall  to  mind  the 
miserable  condition  into  which  the  curiales  and  the  decurions,  the 
principal  inhabitants  of  the  city,  had  fallen  during  the  last  period 
of  the  empire.     It  was,  in  the  second  place,  because  the  constitu- 
tion of  Caracalla,  granting  equality  of  rights  to  all  the  inhabitants, 
did  not  grant  it  to  all  territories.     We  have  seen  that  it  was  only 
under  Justinian  that  the  difference  as  to  the  soil  was  obliterated. 
In  fact  it  was  necessary  to  ascertain  the  domicile  in  order  to  deter- 
mine who  was  liable  to  the  burdens  and  obligations  of  each  separate 
municipality  to  undertake  the  functions  of  magistrate;    and,  in 
many  cases,  it  was  the   domicile  and  not  the   residence  of  the 
defendant  which  determined  the  place  of  litigation.** 

"Generally,**  it  is  said,'  "  the  question  of  domicile  is  difficult  to 
determine,  and  it  is  sometimes  connected  with  or  surrounded  by 
circumstances  that  are  transcendent  and  incalculable.  The  only 
fixed  rule,  or  better  said,  the  only  controlling  rule  which  can  be 
adduced  is  the  intention  of  the  party.'*  This  author  gives  Philli- 
more's  definition  as  follows :  "  Domicile  corresponds  nearly  to  the 
signification  of  our  word  ^home,*  and  when  a  person  has  two  resi- 
dences the  phrase  where  '  he  has  made  his  home'  indicates  which 
is  his  domicile.**  But  he  says,  "it  is  considered  that  the  Nordi 
American  Judge  Rush  best  defined  domicile  when  he  said  that  it 

*  Ortolan,  Generalization  of  Koroan  Law  596,  note. 
«  Calvo,  Derecho  Internacional,  vol.  11,  p.  9i-96. 
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was  '  a  residence  at  a  particular  place,  accompanied  with  positive  or 
presumptive  proof  of  continuing  it  an  unlimited  time:'  "  Chiier  v. 
O' Daniel^  1  Binn.  349.  "  It  is  important,"  says  another  author,^ 
'*  to  distinguish  between  domicile  and  residence — there  might  be 
domicile  without  residence,  or  residence  without  domicile.  Resi- 
dence is  preserved  by  the  act,  domicile  by  the  intention."  A  Span- 
ish publicist,  in  referring  to  domicile,  describes  it  as  "a  certain 
kind  or  character  of  establishment,  or  a  certain  number  of  years  of 
continuous  residence,  from  which  is  inferred  the  intention  to  remain 
for  ever."  He  adds,  in  the  same  connection,  "  The  consent  of  the 
individual  is  necessary,  in  order  that  the  privilege — el  domicilio  a 
la  extracdon — ^may  impose  the  obligations  appropriate  to,  or  which 
attach  to  citizenship."* 

In  this  connection  Lord  Chief  Justice  Cookburn  says  :*  "  Dom- 
icile^ which  in  legal  phraseology  is  neither  more  nor  less  than  a 
name  for  home,  and  the  establishing  of'  which  may  be  said  to  be 
settling  in  a  given  locality  with  a  present  intention  of  permanently 
abiding  there,  has  been  suggested  by  some  writers  as  sufficient  to 
conastitute  a  person  a  citizen  of  the  country  in  which  it  is  estab- 
lished, and  we  have  seen  that  in  some  countries  the  being  domiciled 
for  a  certain  period  giv^  the  right  of  citizenship.  But  this  posi- 
tion is  altogether  inadmissible.  Jurists  have  for  convenience  in 
determining  a  roan*s  personal  status  or  capacity,  or  in  administer- 
ing his  effects,  or  in  matters  of  testamentary  disposition,  looked  to 
domicile  as  determining  by  what  law  a  man*s  rights  and  liabilities 
should  be  ascertained.  But  it  is  a  very  different  thing  to  make 
domicile  determine  the  question  of  nationality.  Indeed,  it  may  be 
doubted  whether  jurists  have  not  gone  too  far  in  giving  weight  to 
the  fact  of  domicile,  even  in  matters  of  personal  property.  In  a 
recent  case  in  the  House  of  Lords  {3Iorehou4te  v.  Lord^  10  H.  of 
L.  Cas.  272),  Lord  Cranworth  and  Lord  Kingsdown  held  that, 
even  for  testamentary  purposes,  in  order  to  lose  a  domicile  of 
origin,  and  acquire  a  new  one,  a  man  must  intend  to  change  his 
nationality  as  well  as  his  abode,  or  to  use  a  phrase  adopted  by  Lord 
Cranworth,  '  quatenus  in  illo  exuere  patriam  !'  " 

The  learned  author  gives  as  a  further  reason  for  not  permitting 

^  Ortolan,  Generalization  of  Ronaan  Law.     Translation  of  Pritcbard  and  Nas- 
mith  :  London,  1871,  p.  599. 

^  Pando,  Eicmentos  del  derecho  Internacional:  Madrid,  1852,  p.  15S. 
*  Nationality,  Ridgway  :  London,  1869. 
Vol.  XXVIL— 77 
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domicile  of  itself  to  confer  nationality,  that  "it  has  the  effect  of 
excluding  the  exercise  of  that  judgment  which  ought  always  to  be 
exercised  by  the  proper  state  or  authority  as  to  whether  a  person 
applying  to  be  naturalized  is,  with  reference  to  character  and  other 
circumstances  one,  who  ought  to  be  admitted  to  the  status  of  i 
subject." 

It  is  submitted,  that  frequently  the  conflict  as  to  what  is  in  fact 
the  citizenship  of  a  particular  individual,  arises  from  a  confusioD 
of  ideas  in  respect  of  the  true  signification  of  the  terms  "  domicile ' 
and  "residence,**  and  in  giving  to  the  one  or  the  other  a  to© 
restricted,  or  a  too  limited  application. 

While  an  individual  can  have  but  one  domicile,  he  may  hare 
many  residences:*  the  residence  may  be  constructive;  and  a  familiar 
instance  in  the  United  States,  is  afforded  in  the  cases  of  citizens  of 
the  several  states  holding  public  ofiSce  at  the  national  capital,  who 
though  actually  resident  there,  are,  constructively,  resident  or  in 
fact  domiciled  in  their  respective  states ;  their  domicile  is  in  a  par- 
ticular state,  to  which  they  return  or  may  return  to  exercise  the 
elective  franchise. 

Cases  have  arisen  where  citizenship  by  naturalization  has  be^ 
denied  by  the  country  of  origin,  as  against  the  latter,  and  it  has 
been  urged  that  such  citizenship  is  qualified,  and  that  it  cannot 
avail  against  the  country  of  origin.  But  this  position  has  rarely 
been  insisted  upon  to  the  point  of  actual  conflict,  and  we  hare 
shown  from  the  authorities  that,  in  practice,  except  in  the  case  of  the 
voluntary  return  of  the  naturalized  to  the  country  of  birth,  anime 
manendi,  it  is  waived  by  the  nations.  The  serious  inconvenience, 
resulting  from  the  maintenance  of  any  such  doctrine  at  this  day, 
must  be  apparent ;  "a  qualified  citizen^''  is  a  strange  anomaly,  and 
involves  a  misapplication  and  abuse  of  language;  such  an  one 
would  be  a  political  Frankenstein,  clothed  in  the  form  and  widi 
the  features  of  a  member  of  the  society  into  which  he  is  intro- 
duced, but  without  the  essential  faculties  and  attributes  which 
constitute  an  active,  intelligent  organism.     An  individual  cannot 


'  Ch.  J.  CocKBUBN,  C*  Nationalityt*')  says,  *' it  is  quite  possible  for  a  pe^ 
eon  to  have  two  domiciles."  Support  for  this  position  is  found  in  the  works 
of  some  of  the  civilians  ;  bat  the  later  English  and  American  authorities  hold 
that  there  is  in  fact  but  one  domicile  at  a  time  ;  the  other  habitations  may  be  resi- 
dences. 
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be  at  one  and  the  same  time  a  citizen  of  two  states.^  And  as  a 
general  proposition  an  individual  can  have  only  one  allegiance : 
(1  Phillim.  378.)  As  protection  and  allegiance  are  correlative  terms, 
and  involve  reciprocity,  it  may  sometimes  aid  in  determining  to 
livhom  allegiance  is  due,  if  it  can  be  ascertained  under  whose  pro- 
tection an  individual  actually  lives  and  exercises  prerogative  rights. 
He  must  be  held  to  be  a  citizen  of  that  nation,  upon  whom  rests,  until 
forfeiture  by  some  act  of  the  individual,  the  obligation  to  protect 
these  prerogative  rights — whether  they  be  rights  of  property  or 
rights  of  person.  On  the  question  of  the  singleness  of  citizenship^ 
it  is  believed  that  the  weight  of  authority  in  America  sustains  the 
doctrine  laid  down  by  Zouche,  and  that  it  is  in  harmony  with  that 
of  Rome  after  the  constitution  of  Caracalla,  which  found  expression 
in  the  declaration  of  the  Latin  citizen,  ^'^  Roma  communis  nostra 
patria  est} 

^'  The  supposition  that  a  man  can  have  two  domiciles,*'  says  Gh. 
Justice  Shaw  :  {Abingdon  v.  North  Bridgewater^  23  Pick.  170, 177), 
^'  would  lead  to  the  absurdest  consequences.  If  he  had  two  domi- 
ciles within  the  limits  of  distant  sovereign  states,  in  case  of  war, 
what  would  be  an  act  of  imperative  duty  to  one,  would  make  him  a 
traitor  to  the  other."  It  is  laid  down:  (  White  v.  Brotony  1  Wall. 
Jr.  217),  "that  all  the  controversy  upon  the  point  of  change  of 
national  domicile,  must  ultimately  come  to  Lord  Kikgsdown's 
rule :  the  party  must  intend  to  put  off  one  nationality  and  put  on 
another." 

In  the  case  of  Barclay  v.  United  States,^  the  claimant,  a  Brit- 
ish subject,  had  resided  many  years  in  the  United  States.  The 
counsel  for  the  United  States,  R.  S.  Eale^  assisted  by  E.  Rock- 
wood  Soar,  insisted  that  being  domiciled  in  the  United  States,  he 
was  not  within  the  provisions  of  the  treaty  a  British  subject.  But 
Her  Britannic  Majesty's  counsel,  J,  Mandeville  Carlisle,  would 
not  concede  that  the  residence  of  claimant  in  the  state  of  Georgia 
could  be  called  a  domicile.  Other  grounds  were  suggested  in  argu- 
ment for  and  against ;  but  the  decision,  on  demurrer,  of  two  com- 

'  Zouche,  De  Jure  Fecial!  (cited  by  Phillimore,  Commentaries  on  Interna- 
tional Law),  8,  8.  ii.,  xiii.     Hefter  maintains  the  contiary  doctrine,  {  59. 

*  Ortolan,  Generalization  of  Roman  Law  598;  Phillimore,  Commentaries  on 
International  Law  378 ;  Austin,  Jurisprudence,  Student's  ed.  163— i. 

•  Mixed  Commission  on  British  and  American  claims,  under  treaty  of  Wash- 
ington, May  Sth  1871. 
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missioners  was  in  favor  of  the  British  nationality  of  claimant.  Ob 
the  facts  in  this  case  there  would  seem  to  be  no  room  to  doubt  tbe 
correctness  of  this  decision ;  and  the  language  and  expressions  in 
which  the  decision  was  announced,  indicate  that  the  commissioners 
had  not  failed  to  draw  the  distinction  between  domicile  and  resi- 
dence,  or  the  commorance  of  an  alien  for  purposes  of  trade  or 
pleasure  in  the  territory  of  a  foreign  country. 

In  a  case  before  the  commission,  which  was  organized  under  the 
convention  of  July  4th  1868,  between  the  United  States  and  Mex- 
ico, Anderson  and  Thompson  presented  a  petition  claiming  indau- 
nification  for  damage  suffered  by  them  in  their  real  estate  in  Mex- 
ico. It  appeared  that  they  had  purchased  land  in  Mexico  under 
the  Mexican  colonization  laws,  settled  upon  it,  and  brought  it  to  t 
high  state  of  cultivation.  It  was  greatly  damaged  by  the  Mexican 
army  in  the  operations  in  resisting  the  French  invasion,  and  the 
plantation  was  subsequently  declared  by  Mexico  to  be  public  land 
Objection,  founded  on  their  domicile,  was  taken  by  the  counsel 
for  Mexico,  who  insisted  that  in  consequence  of  such  domicile  they 
could  not  claim  against  Mexico  as  American  citizens.  On  the  part 
of  the  United  States  it  was  maintained  that  they  were  American 
citizens,  and  entitled  to  claim  as  such  under  the  treaty.  The  com- 
missioners differing,  referred  the  question  to  the  umpire,  Dr,  Fran- 
cis Lieber.  In  his  decision  the  umpire  said:  '^Anderson  and 
Thompson  became  citizens,  it  is  asserted,  of  Mexico,  by  acquiring 
land,  for  there  is  a  law  of  the  Mexican  republic  converting  every 
purchaser  of  land  into  a  citizen,  unless  he  declares,  at  the  time,  to 
the  contrary.  This  law  clearly  means  to  confer  a  benefit  upon  the 
foreigner  purchaser  of  land,  and  equity  would  assuredly  forbid  us 
to  force  this  benefit  upon  claimants  (as  a  penalty,  as  it  were,  in  this 
case)  merely  on  account  of  omitting  the  declaration  of  a  negative ; 
that  is  to  say,  they  omitted  stating  that  they  preferred  remaining 
American  citizens,  as  they  were  by  birth,  one  of  the  very  strongest 
of  all  ties.'*  The  question  presented  to  the  umpire  being,  whether 
Anderson  and  Thompson  were  bona  fide  citizens  of  Mexico,  and 
not  citizens  of  the  United  States,  when  they  suffered  the  injuries 
complained  of,  he  decided  that  they  were  citizens  of  the  United 

States. 

Alexander  Pobtsr  Mobsb. 

Washington,  D.  C. 

(^Tobe  continued,) 
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RECENT    AMERICAN    DECISIONS. 

Supreme  Court  of  the  United  States. 

THE  CONGRESS  AND  EMPIRE  SPRING  CO.  v.  EDGAR. 

Animals  ferm  naturm^  as  a  class,-  are  known  to  be  mischieTOos  ;  and  whoever 
keeps  such  an  animal  in  places  of  public  resort  is  liable  for  injuries  committed  by 
it  to  one  who  is  not  himself  guilty  of  negligence  and  is  otherwise  without  fault. 

Whoever  keeps  a  dangerous  animal,  with  knowledge  of  its  dangerous  propen- 
sities, is  liable  to  one  injured  thereby,  without  proof  of  any  negligence  or  default 
in  the  securing  or  taking  care  of  the  animal.  The  gist  of  the  action  in  such  case 
is  the  keeping  of  the  animal  after  knowledge  of  its  mischievous  propensities. 

The  defendant  in  error  was  attacked  and  injured  by  a  buck  while  in  a  park 
owned  by  the  plaintiflfs  in  error,  and  into  which  the  public  were  invited  and  freely 
admitted.  The  buck,  with  other  deer,  was  at  large  in  the  park  ;  there  was  no  evi- 
dence that  the  buck  had  attacked  others,  but  the  plaintiffs  in  error  had  a  notice 
posted  in  the  park  to  **  Beware  of  the  buck ;"  there  was  expert  evidence  that  bucks 
were  dangerous  in  the  fall  of  the  year,  at  which  season  the  injury  was  received  : 
Held,  that  the  plaintiffs  in  error  were  liable. 

It  is  not  competent  for  the  Circuit  Court  to  order  a  peremptory  nonsuit  in  any 
case  ;  but  the  defendant,  at  the  close  of  the  plaintiff^s  case,  may  move  the  court  to 
instruct  the  jury  that  the  evidence  introduced  by  the  plaintiff'  is  not  sufficient  to 
maintain  the  action,  and  to  direct  a  verdict  for  the  defendant.  In  considering  the 
motion  the  court  proceeds  upon  the  ground  that  all  the  facts  stated  by  the  plaintiffs 
witnesses  are  true,  and  the  motion  will  be  denied,  unless  the  court  is  of  the  opin- 
ion, that,  in  view  of  the  whole  evidence,  and  of  every  inference  the  law  allows  to 
to  be  drawn  from  it,  the  plaintiff  has  not  made  out  a  case  which  would  warrant 
the  jury  to  find  a  verdict  in  his  favor. 

It  sefMi  that  the  opinion  of  one  qualified  to  speak  upon  the  point  of  inquiry,  as 
to  the  habits  of  animals/er«e  luz/urce,  is  admissible  as  expert  testimony  ;  and  if  not 
admissible  as  such  it  is  admissible  as  matter  of  common  knowledge. 

In  examining  the  charge  of  a  court  for  the  purpose  of  ascertaining  its  correct- 
ness in  point  of  law,  the  whole  scope  and  bearing  of  it  must  be  taken  together.  It 
is  wholly  inadmissible  to  take  up  single  and  detached  passages  and  to  decide  upon 
them,  without  attending  to  the  context,  or  without  incorporating  such  qualifications 
and  explanations  as  naturally  flow  from  other  parts  of  the  instructions. 

Instructions  given  by  the  court  are  entitled  to  a  reasonable  interpretation ;  and, 
if  the  proposition  as  stated  is  not  erroneous,  they  are  not,  as  a  general  rule,  to  be 
regarded  as  incorrect  on  account  of  omissions  or  deficiencies  not  pointed  out  by 
the  excepting  party.  Appellate  courts  are  not  inclined  to  grant  a  new  trial  on 
account  of  an  ambiguity  in  the  charge  to  the  jury,  where  it  appears  that  the  com- 
plaining party  made  no  effort  at  the  trial  to  have  the  matter  explained. 

Error  to  the  Circuit  Court  of  the  United  States,  for  the  North- 
ern District  of  New  York. 

The  facts  are  stated  in  the  opinion  of  the  court,  which  was 
delivered  by 
Clifford,  J. — Animals  ferce  naturoBy  as  a  class,  are  known  to 
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be  mischievous,  and  the  rule  is  well  settled  that  whoever  undertake 
to  keep  such  an  animal,  in  places  of  public  resort,  is  or  maj  be 
liable  for  the  consequences  to  a  party  suffering  injury   from  the 
animal,  if  not  the  latter'is  guilty  of  negligence  and  is  otherwise 
without  fault.     Compensation  in  such  a  case  may  be  claimed  of 
the  owner  or  keeper  for  the  injury,  and  it  is  an  established  nik 
of  pleading  that   it  is  not  necessary  to  aver  negligence    in  the 
owner  or  keeper,  as  the  burden  is  upon  the  defendant  to  disprove 
that  implied  imputation.     Cases  have  often  arisen  where  no  such 
averment  was  contained  in  the  declaration,  and  the  uniform  rul- 
ing has  been  that  the  omission  constitutes  no  valid  objection  to 
the  right  of  recovery :  May  v.  Burdetty  9  Q.  B.  101.     Negligence 
was  not   alleged  in  that  case.     Trial  was  had,  and  the   verdict 
being  for  the  plaintiff,  the  defendant  moved   in  arrest  of  judg- 
ment that  the  declaration  was  bad  for  not  alleging  negligence  or 
some  default  of  the  defendant  in  not  properly  or  securely  keep- 
ing the  animal.     Attempt  was  made  by  very  able  counsel  to  support 
the  motion,  upon  the  ground,  that  even  if  the  declaration  was  true, 
still  the  injury  might  have  been  occasioned  entirely  by  the  careless- 
ness and  want  of  caution  on  the  part  of  the  plaintiff;  but  Lord 
Denman  and  his  associates  overruled  the  motion  in  arrest,  and 
decided  that  whoever  keeps  an  animal  accustomed  to  attack  and 
injure  mankind,  with  knowledge  that  it  is  so  accustomed,  is  prima 
facie  liable  in  an  action  on  the  case  at  the  suit  of  the  persou 
attacked  and  injured,  without  any  averment  of  negligence  or  defieiult 
in  securing  or  taking  care  of  the  animal,  and  the  chief  justice  added, 
what  it  is  important  to  observe,  that  the  gist  of  the  action  is  the 
keeping  of  the  animal  after  knowledge  of  its  mischievous  propen- 
sities.    Precedents,  both  ancient  and  modern,  it  seems,  were  cited 
in  the  argument  and  were  examined  by  the  court,  and  the  learned 
chief  justice  remarked,  that  with  scarcely  an  exception  they  merely 
state  the  ferocity  of  the  animal  and  the  knowledge  of  the  defendant, 
without  any  allegation  of  negligence  or  want  of  care  :  tTacksan  v. 
Smithson,  15  Mees.  &  Wels.  565 ;  Popplewell  v.  Pierce^  10  Gush. 
609. 

Injuries  of  a  serious  character  inflicted  by  a  mischievous  deer, 
which  the  defendant  company  kept  in  their  park,  were  received  by 
the  plaintiff  at  the  time  and  place  alleged,  for  which  she  claims 
compensation  of  the  company.  By  the  declaration  it  appears  that 
the  company  is  the  owner  and  proprietor  of  the  Congress  Spring 
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at  Saratoga,  in  the  state  of  New  York,  whose  waters  have  become 
celebrated  for  their  medicinal  qualities  and  the  source  of  great  gains 
&nd  pijofits  to  the  company.  Among  other  things  the  plaintiff 
alleges  that  the  spring  had  for  a  long  time  been  kept  open  and 
accessible  to  visitors,  the  public  being  invited  in  various  forms  to 
patronize  its  waters,  and  that  to  make  it  more  inviting  and  attractive 
the  company  had  opened  in  connection  therewith  an  extensive  park, 
ornamented  with  fountains,  trees,  shrubbery  and  flowers,  through 
mrhich  extensive  gravelled  walks  have  been  constructed  for  the  use 
and  comfort  of  those  who  resort  there  to  use  the  mineral  waters  and 
to  enjoy  the  landscape;  that  the  company,  in  order  further  to 
enhance  the  attractions  of  the  park,  had  obtained,  and  in  some 
degree  domesticated,  several  wild  deer,  and  among  them  a  large 
and  powerful  buck,  with  large  horns  and  of  vicious  character  and  * 
habits,  which  were  well  known  to  the  defendant  company,  their 
officers  and  agents,  and  the  residents  of  the  village. 

Actual  knowledge  by  the  company  of  the  mischievous  character 
of  the  animal  is  alleged  by  the  plaintiff,  and  she  avers  that  the 
vicious  animal,  on  the  day  named,  to  wit,  the  18th  of  October 
1870,  was  permitted  to  run  at  large  in  the  park,  and  that  she  on 
that  day  visited  the  spring  to  partake  of  its  waters,  and  that  while 
she  was  peaceably  proceeding  along  one  of  the  walks  in  the  park 
she  was  fiercely  attacked  by  the  mischievous  buck  and  greatly 
injured,  bruised  and  lacerated,  as  more  iiilly  set  forth  in  the 
declaration. 

Service  was  made  and  the  defendant  company  appeared  and 
pleaded :  1.  The  general  issue.  2.  That  the  damage  and  injury 
suffered  by  the  plaintiff  were  occasioned  by  her  own  fault  in  neg- 
lecting to  obey  the  rules  and  regulations  of  the  company.  On 
motion  of  the  plaintiff  a  jury  was  impanelled  and  the  parties  went 
to  trial,  which  resulted  in  a  verdict  and  judgment  in  favor  of  the 
plaintiff.  Exceptions  were  filed  by  the  defendant  company,  and 
they  sued  out  the  pending  writ  of  error. 

Since  the  cause  was  entered  here  the  defendant  company  has 
filed  the  following  assignments  of  error:  1.  That  the  court,  in  view 
of  the  evidence,  should  have  directed  a  verdict  for  the  defendant. 
2.  That  the  court  erred  in  admitting  the  questions  to  the  two  wit- 
nesses called  by  the  plaintiff  as  experts.  3.  That  the  court  erred 
in  the  instructions  given  to  the  jury  in  respect  to  the  question  of 
damages. 
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Certain  animals  feroe  naturae  may  doubtless  be  domesticated  to 
such  an  extent  as  to  be  classed,  in  respect  to  the  liability  of  the 
owner  for  injuries  they  commit,  with  the  class  known  as  tame  or 
domestic  animals,  but  inasmuch  as  they  are  liable  to  relapse  into 
their  wild  habits  and  to  become  mischievous,  the  rule  is  that  if  they 
do  so,  and  the  owner  becomes  notified  of  their  vicious  habit,  they 
are  included  in  the  same  rule  as  if  they  had  never  been  domesti- 
cated, the  gi%t  of  the  action  in  such  a  case,  as  in  the  case  of  untamed 
animals,  being  not  merely  the  negligent  keeping  of  the  animal,  but 
the  keeping  of  the  same  with  knowledge  of  the  vicious  and  mis- 
chievous propensity  of  the  animal :  Whart.  on  Neg.,  §  922 ;  Decker 
V.  Gammon^  44  Me.  327. 

Three  or  more  classes  of  cases  exist  in  which  it  is  held  that  the 
'owners  of  animals  are  liable  for  injuries  done  by  the  same  to  the 
persons  or  property  of  others,  the  required  allegations  and  proofr 
varying  in  each  case :  2  Black.  Com.  390,  Cooley's  ed. 

Owners  of  wild  beasts,  or  beasts  that  are  in  their  nature  vicious, 
are  liable  under  all,  or  most  all,  circumstances  for  injuries  done  by 
them ;  and  in  actions  for  injuries  by  such  beasts  it  is  not  necessary 
to  allege  that  the  owner  knew  them  to  be  mischievous,  for  he  is 
presumed  to  have  such  knowledge ;  from  which  it  follows  that  he  is 
guilty  of  negligence  in  permitting  the  same  to  be  at  large. 

Though  the  owner  have  no  particular  notice  that  the  animal  ever 
did  any  such  mischief  before,  yet  if  the  animal  be  of  the  class  that 
\Qferce  naturce^  the  owner  is  liable  to  an  action  of  damage  if  it  get 
loose  and  do  harm :  1  Hale's  P.  C.  430 ;  Worth  v.  Oilling^  Law 
Rep.  2  C.  P.  3. 

Owners  are  liable  for  the  hurt  done  by  the  animal,  even  without 
notice  of  the  propensity,  if  the  animal  is  naturally  mischievous,  but 
if  it  is  of  a  tame  nature  there  must  be  notice  of  the  vicious  habit : 
Ma%on  V.  Keeling^  12  Mod.  332 ;  Rex  v.  HuggvM^  2  Ld.  Raym. 
1583. 

Damage  may  be  done  by  a  domestic  animal  kept  for  use  or  con- 
venience, but  the  rule  is  that  the  owner  is  not  liable  to  an  action  on 
the  ground  of  negligence  without  proof  that  he  knew  that  the  ani- 
mal was  accustomed  to  do  mischief :  Vrooman  v.  Lawyers  13  Johns. 
339 ;  Buxendin  v.  Sharp,  2  Salk.  662 ;  Cockerham  v.  Nixon^  11 
Ired.  269. 

Domestic  animals,  such  as  oxen  or  horses,  may  injure  the  person 
or  property  of  another,  but  courts  of  justice  invariably  hold,  that 
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if  they  are  rightfully  in  the  place  where  the  injury  is  inflicted,  the 
owner  of  the  animal  is  not  liable  for  such  an  injury  unless  he  knew 
that  the  animal  was  accustomed  to  be  vicious;  and  in  suits  for  such 
injuries  such  knowledge  must  be  alleged  and  proved,  as  the  cause 
of  action  arises  from  the  keeping  of  the  animal  after  the  knowledge 
of  its  vicious  propensities :  Maj^  v.  Burdett,  9  Q.  B.  101 ;  Jtzckson 
V.  Smithson^  15  Mees.  k  Wels.  565 ;  Van  Leuven  v.  Lyke,  1  N. 
Y.  615 ;  Card  v.  Case,  5  C.  B.  6S2 ;  Budson  v.  Roberts,  6  Exch. 
699;  Dearth  v.  Baker,  22  Wis.  7S;  Cox  v.  Burbridge,  13  C.  B. 
N.  S.  437. 

It  appears  by  the  bill  of  exceptions  that  the  plaintiff,  on  the 
morning  of  the  day  of  the  injury,  entered  the  park  belonging  to 
the  defendant  company ;  that  after  drinking  of  the  water  of  the 
spring  she  walked  through  the  grounds,  and  that  she  met  the  mis- 
chievous deer ;  that  he  attacked  her,  goring  and  striking  her  with 
his  head  and  horns,  whereby  she  was  thrown  down  and  greatly 
injured,  and  put  to  great  suffering  and  expense,  as  moreiiilly  set 
forth  in  her  testimony.  On  her  cross-examination  she  testified 
that  she  had  been  in  the  habit  of  visiting  the  park  to  enjoy  the 
water  and  the  pleasure  of  the  walk ;  that  she  had  noticed  the  deer 
at  an  earlier  period,  and  had  often  seen  them  running  about  on  the 
lawn ;  that  she  had  seen  persons  playing  with  them  on  different 
occasions,  and  that  she  had  noticed  the  signboard  posted  in  the 
park  containing  the  notice,  "  Beware  of  the  buck."  Another  wit- 
ness, called  by  the  plaintiff,  testified  that  the  park  contains  about 
eleven  acres ;  that  there  were  nine  deer  in  the  park,  among  which 
were  three  bucks,  the  oldest  being  four  years  old ;  that  he  first 
heard  that  the  buck  was  ugly  when  the  plaintiff  was  attacked  and 
knocked  down ;  that  notices  were  put  up  at  different  places  in  the 
park  a  year  or  two  before,  cautioning  visitors  not  to  tease  or  worry 
the  deer,  and  that  he  had  no  knowledge  or  belief  prior  to  the  acci- 
dent that  the  buck  or  any  other  of  the  herd  would  attack  any  per- 
son if  they  were  not  disturbed.  Expert  witnesses  were  called  by 
the  plaintiff,  and  they  gave  it  as  their  opinion  that  the  male  deer 
in  the  fall  of  the  year  is  a  dangerous  animal. 

Five  witnesses  were  examined  in  behalf  of  the  plaintiff,  but  the 
bill  of  exceptions  does  not  show  that  the  defendant  company  gave 
any  evidence  in  reply,  nor  is  it  stated  that  the  whole  testimony 
introduced  by  the  plaintiff  is  reported.  When  the  evidence  was 
closed,  the  defendant  moved  that  the  action  be  dismissed,  that  the 
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plaintiff  be  nonsuited,  and  that  the  court  direct  the  jury  to  retoni 
a  verdict  in  favor  of  the  defendant. 

Discussion  of  the  first  two  propositions  involved  in  the  motion 
is  wholly  unnecessary,  for  two  reasons :  1.  Because  the  jurisdiction 
of  the  court  was  beyond  doubt,  and  the  record  shows  that  the  suit 
was  well  brought.  2.  Because  it  is  not  competent  for  the  ciroiit 
court  to  order  a  peremptory  nonsuit  in  any  case. 

Circuit  courts  cannot  grant  a  nonsuit,  but  the  defendant  at  the 
close  of  the  plaintiff 's  case  may  move  the  court  to  instruct  the  jtfty 
that  the  evidence  introduced  by  the  plaintiff  is  not  sufficient  to 
maintain  the  action  and  to  direct  a  verdict  for  the  defendant  In 
considering  the  motion,  the  court  proceeds  upon  the  ground,  that 
all  the  facts  stated  by  the  plaintiff's  witnesses  are  true,  and  the  role 
is,  that  the  motion  will  be  denied  unless  the  court  is  of  the  opinion, 
that  in  view  of  the  whole  evidence,  and  of  every  inference  the  lair 
allows  to  be  drawn  from  it,  the  plaintiff  has  not  made  out  a  case 
which  would  warrant  the  jury  to  find  a  verdict  in  his  favor:  Bank 
V.  Bank,  3  Cliff.  206;  Samey.  Same,  10  Wall.  665. 

Tested  by  that  rule,  which  is  everywhere  admitted  to  be  correct, 
it  is  clear  that  the  motion  of  the  defendant  was  properly  denie<i, 
for  several  reasons :  1.  Because  the  proof  of  injury  was  overwhelm- 
ing. 2.  Because  the  allegation  that  the  animal  was  vicious  and 
mischievous  was  satisfactorily  proved.  3.  Because  the  evidence  to 
prove  that  the  defendant  company  had  knowledge  of  the  vicious 
and  mischievous  propensity  of  the  animal  was  properly  left  to  the 
jury,  and  it  appearing  that  the  Circuit  Court  overruled  the  motion 
for  a  new  trial,  the  court  here  cannot  disturb  the  verdict  except  for 
error  of  law.  4.  Because  the  cause  of  action  in  the  case  aristt 
not  merely  from  the  keeping  of  the  animal,  bat  from  the  keeping 
of  the  same  after  knowledge  of  its  vicious  and  mischievous  propen- 
sities. 5.  Because  the  evidence  is  plenary  that  the  plaintiff  was 
rightfully  in  the  place  where  she  was  injured,  and  that  the  owners 
of  the  vicious  animal,  inasmuch  as  the  evidence  tended  to  show 
that  they  had  knowledge  of  its  mischievous  propensities,  are  justly 
held  liable  for  the  consequences :  Stiles  v.  Nav.  Co.y  83  L.  J.  (N. 
S.)  311 ;  Oakes  v.  Spalding,  40  Vt.  351 ;  Sarch  v.  Blackburn,  4 
C.  &  P.  300 ;  Same  v.  Same,  1  Moo.  &  Mai.  606 ;  Besozzi  v. 
Earris,  1  Fost.  &  Fin.  92. 

Whoever  keeps  an  animal  accustomed  to  attack  or  injure  man- 
kind, with  the  knowledge  of  its  dangerous  propensities,  says  Addi- 
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son,  is  prima  facie  liable  to  an  action  for  damages  at  the  suit  of 
any  person  attacked  or  injured  by  the  animal,  without  proof  of  any 
negligence  or  default  in  the  securing  or  taking  care  of  the  animal, 
tlie  ffigt  of  the  action  being  the  keeping  of  the  animal  after  knowl- 
edge of  its  mischievous  disposition ;  Addison  on  Torts,  ed.  1876, 
283 ;  Dickson  v.  McCoy,  39  N.  Y.  401 ;  Applebee  v.  Percy,  Law 
Rep.  9  C.  P.  650 ;  Bigelow's  Leading  Cases  on  Torts  489. 

2.  Witnesses  are  not  ordinarily  allowed  to  give  opinions  as  to 
conclusions  dependent  upon  facts  not  necessarily  involved  in  the 
controversy,  but  an  exception  to  that  rule  is  recognised  in  the  case 
of  experts,  who  are  entitled  to  give  their  opinions  as  to  conclusions 
from  facts  within  the  range  of  their  specialties,  which  are  too  recon- 
dite to  be  properly  comprehended  and  weighed  by  ordinary  rea- 
soners:  1  Wharton's  Ev.,  §440. 

Men  who  have  made  questions  of  skill  or  science  the  object  of 
their  particular  study,  says  Phillips,  are  competent  to  give  their  opin- 
ions in  evidence.  Such  opinions  ought  in  general  to  be  deduced 
from  facts  that  are  not  disputed  or  from  facts  given  in  evidence,  but 
the  author  proceeds  to  say  that  they  need  not  be  founded  upon  their 
own  personal  knowledge  of  such  facts,  but  may  be  founded  upon 
the  statement  of  facts  proved  in  the  case.  Medical  men  for  example 
may  give  their  opinions  not  only  as  to  the  state  of  a  patient  they 
may  have  visited,  or  as  to  the  cause  of  the  death  of  a  person  whose 
body  they  have  examined,  or  as  to  the  nature  of  the  instruments 
which  caused  the  wounds  they  have  examined,  but  also,  in  cases 
where  they  have  not  themselves  seen  the  patient,  and  have  only 
heard  the  symptons  and  particulars  of  his  state  detailed  by  other 
witnesses  at  the  trial.  Judicial  tribunals  have  in  many  instances 
held  that  medical  works  are  not  admissible,  but  they  everywhere 
hold  that  men  skilled  in  science,  art  or  particular  trades,  may  give 
their  opinions  as  witnesses  in  matters  pertaining  to  their  professional 
calling:  1  Phil.  Ev.,  ed.  1868,  778. 

It  must  appear,  of  course,  that  the  witness  is  qualified  to  speak 
to  the  point  of  inquiry,  whether  it  respects  a  patented  invention,  a 
question  in  chemistry,  insurance,  shipping,  seamanship,  foreign  law, 
or  of  the  habits  of  animals,  yfhether  ferce  natures  or  domestic. 

On  questions  of  science,  skill  or  trade,  or  others  of  like  kind, 
says  Greenleaf,  persons  of  skill,  sometimes  called  experts,  may  not 
only  testify  to  facts,  but  are  permitted  to  give  their  opinions  in  evi- 
dence :  1  Greenl.  Ev.,  §  400 ;  Buster  v.  Newkirk,  20  Johns.  75. 
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Whether  a  witness  is  shown  to  be  qualified  or  not  as  an  expert  is 
a  preliminary  question  to  be  determined  in  the  first  place  by  the 
court,  and  the  rule  is  that  if  the  court  admits  the  testimony  then  it 
is  for  the  jury  to  decide  whether  any,  and  if  any,  what,  weight  is 
to  be  given  to  the  testimony.     Cases  arise  where  it  is  very  much  a 
matter  of  discretion  with  the  court  whether  to  receive  or  exclude 
the  evidence,  but  the  Appellate  Court  will  not  reverse  in  such  a 
case  unless  the  ruling  is  manifestly  erroneous:   Towboat  Co,  v. 
Starrs,  19  P.  F.  Smith  41 ;  Page  v.  Parker,  40  N.  H.  59 ;  Tucker 
V.  Railroad,  118  Mass.  548. 

Experts  may  be  examined,  says  Justice  Grier,  to  explain  the 
terms  of  art  and  the  state  of  the  art  at  any  given  time.  Speaking 
of  controversies  between  a  patentee  and  an  infringer,  he  says  that 
experts  may  explain  to  the  court  and  jury  the  machines,  models  or 
drawings  exhibited  in  the  case.  They  may  point  out  the  difference 
or  identity  of  the  mechanical  devices  involved  in  their  construction, 
and  adds  that  the  maxim  '^cuique  in  sua  arte  credendum,'*  permits 
them  to  be  examined  in  questions  of  art  or  science  peculiar  to  their 
trade  or  profession :  Winans  v.  Railroad,  21  How.  100 ;  Ogden 
V.  Parsons,  23  Id.  170. 

Even  if  the  witnesses  are  not  properly  to  be  regarded  as  experts, 
the  court  is  of  the  opinion  that  the  testimony  was  properly  admitted 
as  a  matter  of  common  knowledge. 

Well-guarded  instructions  were  given  to  the  jury  on  the  subject, 
as  appears  from  the  transcript.  Their  attention  was  directed  to  the 
testimony,  and  they  were  told  that  it  was  for  them  to  determine  its 
weight,  which  shows  that  the  defendant  has  no  just  ground  of  com- 
plaint. 

3.  Complaint  is  also  made  by  the  defendant  that  one  sentence 
of  the  charge  of  the  court  in  respect  to  the  damages  is  erroneous. 
When  you  have  made  up  your  mind,  said  the  judge,  as  to  the 
amount  really  sustained,  you  are  not  to  be  nice  in  the  award  of 
compensation.     It  should  be  liberal. 

Exception  was  taken  to  that  remark,  without  request  for  a  dif- 
ferent instruction,  or  that  it  should  be  qualified  or  explained  in  any 
way.  Before  that  remark  was  made,  the  judge  cautioned  the  jury 
against  giving  credence  to  any  extravagant  statement  of  the  injuries 
received,  and  then  told  them  that  when  they  had  made  up  their 
minds  as  to  the  amount — meaning  the  amount  of  the  injury  really 
sustained — ^they  should  not  be  nice  in  the  award  of  compensation, 
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adding,  as  if  to  qualify  the  antecedent  caution  given  in  favor  of  the 
defendant,  that  it  should  be  liberal. 

In  examining  the  charge  of  the  court,  for  the  purpose  of  ascer- 
taining its  correctness  in  point  of  law,  the  whole  scope  and  bearing 
of  it  must  be  taken  together.  It  is  wholly  inadmissible  to  take 
up  single  and  detached  passages  and  to  decide  upon  them,  without 
attending  to  the  context  or  without  incorporating  such  qualifications 
and  explanations  as  naturally  flow  from  other  parts  of  the  instruc- 
tions :  Magniac  v.  Thompsonj  7  Pet.  300. 

Instruction  given  by  the  court  at  the  trial  are  entitled  to  a  rea- 
sonable interpretation,  and,  if  the  proposition  as  stated  is  not  erro- 
neous, they  are  not,  as  a  general  rule,  to  be  regarded  as  incorrect 
on  account  of  omissions  or  deficiencies  not  pointed  out  by  the 
excepting  party;  Castle  v.  Bullard,  23  How.  189. 

Appellate  courts  are  not  inclined  to  grant  a  new  trial  on  account 
of  an  ambiguity  in  the  charge  to  the  jury,  where  it  appears  that 
the  complaining  party  made  no  effort  at  the  trial  to  have  the  matter 
explained :  Locke  v.  United  States,  2  Cliif.  580 ;  Smith  v.  McNa- 
Mara,  4  Lans.  174. 

Requests  for  such  a  purpose  may  be  made  at  the  close  of  the 
charge,  to  call  the  attention  of  the  judge  to  the  supposed  error, 
inaccuracy  or  ambiguity  of  expression,  and  where  nothing  of  the 
kind  is  done,  the  judgment  will  not  be  reversed,  unless  the  court  is 
of  the  opinion  that  the  jury  were  misled  or  wrongly  directed :  Car- 
ver V.  Jackson,  4  Pet.  81 ;    White  v.  McLean,  bl  N.  Y.  672. 

None  of  the  exceptions  can  be  sustained  and  there  is  no  error  in 
the  record. 

Judgment  affirmed. 

The  decision   in   the  principal  case  ca^e.    Whether  the  rale  laid  down  in 

npon  the  question  of  liability  for  injory  Hale*s   Pleas  of  the   Crown   430,  pt. 

done   by  wild  animals,  whatever  view  1,  c.  33,  and  approved  by  the  court  in 

may  be  taken  of  the  dictum  of  the  court  the   principal   case,   is   also   in  all  re- 

hereinafter  referred  to,  is  clearly  correct,  spects  correct,  is  perhaps  open  to  more 

for  the  reason  that  the  evidence  tended  question.     With  respect  to  this  subject, 

clearly  to  show  that  the  owners  of  the  Lord  Hale,  quoting  as  authority  3Edw. 

animal,  which  did  the  injury,  had  notice  3,  Coron.  31 1  ;  Stamf.  P.  C.  17  o,  there 

of  his  mischievous  propensities,  which,  says   that  **  these    things   seem    to    be 

under  all  the  authorities,  imposed  upon  agreeable  to  law  :  I,  If  the  owner  have 

them  the  obligation  of  taking  proper  notice  of  the  quality  of  his  beast,  and 

precautions  to  prevent  his  injuring  per-  it  doth  any  body  hurt,  he  is  chargeable 

sons  rightfully  upon  the  premises,  none  with  an  action  for  it. 
of  which,  it  seems,  were  taken  in  this  '*2.  Though   he  have  no  particular* 
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notice  that  he  did  any  such  thing  before, 
yet  if  he  be  a  beast  that  is  fera  nntura^ 
as  a  lion,  a  bear,  a  wolf,  yea,  an  ape  or 
a  monkey,  if  he  get  loose  and  do  harm 
to  any  person,  the  owner  is  liable  to  an 
action  for  the  damage  ;  and  so  I  knew  it 
adjudged  in  Andrew  Baker's  Caae^  whose 
child  was  bit  by  a  monkey  that  broke  his 
chain  and  got  loose. 

**  3.  And,  therefore,  in  case  of  such  a 
wild  beast,  or  in  case  of  a  ball  or  cow 
that  doth  damage,  where  the  owner 
knows  of  it,  he  must,  at  his  peril,  keep 
him  up  safe  from  doing  hurt ;  for  though 
he  use  diligence  to  keep  him  up,  if  he 
escape  and  do  harm,  the  owner  is  liable 
to  answer  damages.'* 

The  doctrine  of  propositions  2  and  8 
above  quoted,  seems  to  make  the  owner 
of  beasts  ftra  naturae  liable  absolutely 
as  an  insurer  against  all  iniuries  done 
by  such  beasts  ;  and  the  rule  is  generally 
stated  to  be,  as  stated  by  Lord  Hale, 
that  the  owner  must  keep  up  such  beasts, 
at  his  peril,  though  it  is  believed  that  in 
most  of  the  cases  where  the  doctrine  has 
been  touched  upon,  it  has  been  assumed 
as  an  existing  rule  of  law,  rather  than 
adjudged  after  argument  and  considera- 
tion of  the  question  upon  principle  and 
authority.  See  Bull.  N.  P.  77;  Ld. 
Raym.  1583 ;  Besozzi  v.  Harris,  1  F.  & 
F.  93. 

It  is  to  be  observed,  before  consider- 
ing this  subject  further,  that  even  if  the 
above  rule  is  correct,  this  liability  does 
not  properly  depend  upon  the  mere  class- 
ification of  the  animal  as  being  fera 
naturae^  to  which  class  would  belong ' 
rabbits  and  many  other  animals  having 
no  natural  disposition  to  injure  man,  but 
rather  upon  the  natural  savage  propen- 
sities of  the  animal,  as  in  the  case  of 
lions,  tigers,  &c.  See  Earl  v.  Van  Ah- 
tyne^  8  Barb.  630.  It  is  also  to  be  ob- 
served that  in  any  event  the  plaintiff 
complaining  of  an  injury  received  from 
such  an  animal,  must  not  have  been 
guilty  of  contributory  negligence  him- 
self.    See  Besozzi  v.  Harris,  supra. 


To  return  to  the  question  under  ooa* 
sideration,  the  case  of  May  v.  Hurdett^ 
9  Q.  B.  (N.  S.)  lOl  ;  b.  c.  Big.  Lead. 
Cases  on  Torts  478,  is  usually  cited   in 
cases  where  this  subject  is  considered. 
This  was  an  action  for  injuries  received 
by  the  bite  of  a  monkey,  and  a  verdict 
for  the  plaintiff  with  damages  was  sus- 
tained and  judgment  rendered  thereon, 
although  no  negligence  was  charged  in 
the  declaration.    The  court,  in  this  case, 
per   Dbnman,  C.  J.,  were  of  opinion 
that  the  gist  of  the  action  is  in  the  keep- 
ing of  the  animal  after  knowledge  of  its 
mischievous  propensities,  and  sutc  that 
the  conclusion  to  be  druiwn  from  an  ex- 
amination of  all  the  authorities  appears 
to  be,  that  a  person  keeping  a  rnischier- 
ous  animal,  with  knowledge  of  its  pro- 
pensities, is  bound  to  keep  it  secure  at 
his  peril,  and  that,  if  it  does  mischief, 
negligence  is  presumed  without  express 
averment.     See,  also,   Wolf  v.  Cha/ker, 
31  Conn.  130.     With  reference  to  the 
case  of  May  v.  Burdeit,  Judge  Coolbt, 
in  his  work  on  Torts,  p.  379,  note,  says, 
that  *''the  decision  in  this  case  seems  to  be 
that  the  keeper  of  such  an  animal,  is  pri- 
ma  facie  responsible  for  the  injuries  done 
by  it ;  but  it  is  not  decided  that  he  may 
not  meet  the  case  by  showing  that  he 
observed  in  respect  to  it  proper  care." 

In  Laverone  v.  Mangianti,  41  Cal. 
138,  the  plaintiff  was  entering  defend- 
ant's premises  on  lawful  business,  and, 
while  ascending  the  steps  to  his  house, 
one  of  the  steps,  which  was  loose,  slip- 
ped from  its  position,  and  plaintifTs  leg 
went  through  the  opening,  and  was 
seized  and  bitten  by  defendant's  dog, 
which  was  chained  under  the  steps  in  sach 
a  manner  that  he  could  not  reach  one 
ascending  the  steps.  No  negligence  was 
averred  in  the  complaint,  and  the  action 
was  based  on  the  theory  that  the  owner 
of  a  dog,  which  ho  knows  is  vicious,  is 
bound,  at  his  peril,  so  to  keep  him  that 
no  one  shall  be  bitten,  unless  it  be 
through  the  culpable  negligence  of  the 
party  who  suffers  the  injury. 
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Rhodes,   C.   J.,    in  delivering  the 
opinion  of  the  court,  said:   *'It  is  in- 
aisled,  on  behalf  of  the  defendants,  that 
&    person   may  lawfully   keep  a  fero- 
cious  dog — one  that  is  accustomed   to 
bite   mankind.     That  position  may  be 
conceded,  and  it  may  also  be  conceded 
that  he  has  the  same  right  to  keep  a 
tiger.     The  danger  to  mankind  and  the 
injury,  if  any  is  suffered,  comes  from 
the   same  source — the   ferocity  of  the 
animal.     In  determining  the  responsi- 
bility of  the  keeper  for  an  injury  in- 
flicted by  either  animal,  the  only  dif- 
ference I  can  see  between  the  two  cases 
is,  that  in  case  of  an  injury  caused  by  a 
dog,  the  knowledge  of  the  keeper  that 
the  dog  was  ferocious,  must  be  alleged 
and  proren^for  all  dogs  are  not  fero- 
cious ;  while  in  the  case  of  a  tiger,  such 
knowledge  will   be  presumed  from  the 
-       Uftture  of  the  animal.    This  knowledge,^ 
however,  established,  whether   by  evi- 
dence or  by  presumption,  is  the  same  in 
substance,  and  works  the  same  results. 
When  the  facts  in  two  or  more  cases  are 
alike,  the  law  will    pronounce  similar 
judgments.    It  will  not  be  doubted  that 
for  an   injury  inflicted    by  a  tiger,  his 
owner  will  be  responsible,  and,  in  my 
opinion,  there  is  as  little  reason  to  doubt 
that  the  owner  of  a  dog,  which  he  knows 
to  be  ferocious,  is  equally  liable  for  a 
similar    injury   occasioned    by   it.     In 
either  case,  the  owner,  knowing  the  vi- 
cious propensities  and  ferocious  nature 
of  the  animal,  keeps  it  atliis  owri  risk, 
and  he  should  bear  the  responsibility  for 
any  injury  inflicted  by  it  upon  a  person 
who   is   free   from   fault.*'     See,  also, 
Wolf  v.  Chalker^  supra.    Ckockett,  J., 
dissented  from  the  opinion  of  the  court 
in  Laverohe  v.  Mangianti,  holding  that 
the  more  reasonable  rule  was  announced 
in  Sarch  v.  Blackburn^  5  C.  &  P.  207, 
to  the  effect  that  every  one  has  a  right 
to  keep  a  watch  dog  for  the  protection 
of  his  premises,  and  is  only  responsible 
for  injuries  resulting   from  negligence 
in  the  keeping. 


With  reference  to  this  general  subject. 
Judge  CooLBT,  in  his  valuable  work  on 
Torts,  p.  348,  referring  to  the  above 
quotations  from  Ix>rd  Hale,  very  rea- 
sonably says  :  **  If  this  doctrine  is  good 
law  at  this  day,  it  must  be  because  the 
keeping  of  wild  beasts  accustomed  to 
bite  and  worry  mankind  is  unlawful. 
For,  if  the  keeping  of  such  beasts  is 
not  a  wrong  in  itself,  then  no  wrong 
can  come  from  it  until  some  wrongful 
circumstance  intervenes  ;  in  other  words, 
until  there  is  negligence.  *  *  *  The 
keeping  of  wild  animals  for  many  pnr-v 
poses,  has  come  to  be  recognised  as 
proper  and  useful  ;  they  are  exhibited 
through  the  country  with  public  license 
and  approval ;  governments  and  muni- 
cipal corporations  expend  large  sums 
in  obtaining  and  providing  for  them ; 
and  the  idea  of  legal  wrong  in  keeping 
and  exhibiting  them  is  never  indulged. 
It  seems,  therefore,  safe  to  say  that  the 
liability  of  the  owner  or  keeper  for  any 
injury  done  by  them  to  the  person  or 
property  of  others,  must  rest  on  the  doc- 
trine of  negligence.  A  very  high  degree 
of  care  is  demanded  of  those  who  have 
them  in  charge,  but,  if,  notwithstand- 
ing such  care,  they  are  enabled  to  com- 
mit mischief,  the  case  should  be  referred 
to  the  category  of  accidental  injuries, 
for  which  a  civil  action  will  not  lie.** 
See  also.  Earl  v.  Van  AUtyne^  8  Barb. 
630,  per  Sbldsn,  J.  ;  Scribnerr.  Kelley^ 
3  Id.  14  ;  Lavarone  v.  Mavgiantiy  supra^ 
dissenting  opinion  of  Crockett,  J. 

I  have  quoted  thus  largely  from  that 
portion  of  Judge  Cooley's  work  treat- 
ing upon  this  subject,  because  it  seems 
more  satisfactory  than  any  other  dis- 
cussion that  has  come  to  my  notice. 
Perhaps,  on  grounds  of  policy,  the 
strict  rule  that  the  owner  of  a  wild 
beast  must  keep  him  in  at  his  peril, 
may  be  better  adapted  to  promote  secu- 
rity of  person,  but  if  it  be  true,  as  it  is 
believed  to  be,  that  the  keeping  of  wild 
beasts  is  not  perse  a  wrong,  it  is  difficult 
to  avoid  the  conclusion  that  there  should 
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be  no  liability  for  injnries  inflicted  by  does  fairly  arise,  whether  the  old  com- 

them  unless  negligence  is  shown ,  either  nion-law  rule  shoold  not  in  riew  of  the 

as  a  presumption  or  by  actaal  proof,  foregoing  considerations,  be  modified  to 

Although,    hitherto,    few    cases    hare  accord  with  the  abore  riews. 
arisen  upon  the  question,  it  is  deserring  Mabshall  D.  Ewbix. 

of  consideration,   when    the  question 


United  States  District  Courty  Southern  District  of  Ohio. 
LOUISA  C.  RUSK,  Libbllant,  ».  STEAMBOAT  CHARLES  MORGAN. 

The  wife  of  a  passenger  brought  an  action  in  rem  against  the  steamboat,  to 
recover  damages  for  the  death  of  her  husband,  caused  by  the  negligence  of  the 
oflScers  of  the  vessel. 

Plea  to  the  jurisdiction.    Jurisdiction  sustained. 

In  admiralty. 

This  was  aa  action  in  rem,  by  the  widow  of  Edwin  Rusk,  against 
the  steamboat  Charles  Morgan,  to  recover  damages  for  the  death  of 
her  husband.  The  libel  alleged  that  her  husband  was  a  passenger 
upon  said  boat,  from  New  Orleans  to  Cincinnati,  and  that  owing  to 
the  negligence  and  carelessness  of  the  master  and  officers  of  the 
boat,  in  leaving  the  hatchways  open  at  night,  without  light  and 
guard,  he  fell  through  one  of  the  hatchways  into  the  hold  of  the 
vessel  and  was  instantly  killed.  Prayer  for  damages.  Claimant 
files  a  plea  to  the  jurisdiction  in  the  form  of  exceptions  to  the  libel, 
on  the  ground,  that  in  admiralty,  as  at  common  law,  no  action  is 
maintainable  for  the  wrongful  death  of  another,  either  in  personam 
or  in  rem. 

P.  J.  Donham^  for  exception. 

Henry  Hooper ^  for  libellant. 

The  opinion  was  delivered  by 

Swing,  District  Judge. — From  an  examination  of  the  English 
authorities,  it  is  very  clear,  that  no  right  of  action  existed  at  com- 
mon law  for  the  death  of  a  human  being.  This  doctrine  is  first 
announced  in  the  case  of  Higgins  v.  Butcher^  Yelv.  89,  which 
was  an  action  brought  by  the  husband  for  the  death  of  his  wife. 
Then  came  the  celebrated  case  of  Baker  v.  Bolton,  1  Camp.  493, 
which  was  also  an  action  brought  by  the  husband,  to  recover  dam- 
ages for  the  death  of  his  wife.     These  are  all  the  cases  we  have 
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be«n  able  to  find  prior  to  the  passage  of  Lord  Campbell's  Act  in 
1846.  But  that  this  was  the  recognised  doctrine  is  shown  by  the 
preamble  of  the  act,  which  recites  that  "  Whereas  no  action  at  law 
is  now  maintainable  against  a  person,  who,  by  his  wrongful  act, 
neglect  or  default,  may  have  caused  the  death  of  another  person, 
&c.,"  and  the  act  then  proceeds  by  its  provisions  to  give  such 
right  of  action.  This  is  further  shown  by  the  case  of  Glaholm  v. 
Barkevy  Law  Rep.  1  Ch.  App.  226,  in  which  Lord  Justice  Turner 
said :  ^'  Lord  Campbell's  Act  first  introduced  into  the  law  of  this 
country  a  remedy  in  case  of  injuries  attended  with  the  loss  of  life. 
The  law  up  to  the  time  of  the  passing  of  this  act  stood  thus,  that 
in  case  of  death  resulting  from  an  injury,  the  remedy  for  the  injury 
died  with  the  person.*'  The  same  doctrine  is  maintained  in  Osham 
V.  Gtllet,  8  Exch.  88,  and  in  Bac.  Abr.  "  Master  and  Servant," 
O. ;  Blake  v.  Midland  Railway  Oo.y  18  Q.  B.  93.  In  fact  we 
have  not  been  able  to  find  a  single  reported  case  in  which  a  contrary 
doctrine  has  been  held.  The  English  courts  and  law  writers  may 
not  have  founded  this  doctrine  upon  such  principles,  as  may  now 
appear  sound  to  us ;  but,  nevertheless,  it  cannot  be  disputed  that 
such  was  the  doctrine  of  the  common  law. 

In  the  United  States  this  principle  is  not  so  well  settled,  and  yet 
the  weight  of  authority  is  to  the  same  effect,  as  will  be  seen  by 
reference  to  the  following  cases :  Carey  v.  Berkshire  Railroad  Co,, 
and  Skinner  v.  JHottsatonie  Railroad  Corp.  Co.,  1  Cush.  475; 
Kearney  v.  Boston  ^  Worcester  Railroad  Co,,  9  Id.  109;  Hollen- 
beck  V.  Berkshire  Railroad  Co.,  Id.  480 ;  Pennsylvania  Railroad 
Co,  V.  Henderson,  1  P.  F.  Smith  322 ;  Whilford  v.  Manama  Rail- 
road Co.,  23  N.  Y.  470;  Cheen  v.  Hudson  Railroad  Co,,  2 
Keyes  (N.  Y.)  294 ;  Conn.  Life  Ins.  Co.  v.  N.  Y.  ^  N.  H. 
Railroad  Co.,  25  Conn.  265 ;  JSden  v.  Lexington  Railroad  Co., 
14  B.  Mon.  204;  Wenley  v.  Cin,,  Ham.  ^  Dayton  Railroad 
Co,,  1  Handy  481 ;  Hyatt  v.  Adams,  16  Mich.  180. 

On  the  other  hand,  there  is  the  case  of  Ford  v.  Chamal,  20 
Wend.  210,  in  which,  however,  this  question  was  not  made;  but  it 
has  since  been  overruled  by  the  New  York  courts  (see  cases  cited). 
The  case  of  James  v.  Christy,  18  Mo.  162,  is  usually  cited  as 
maintaining  the  opposite  doctrine,  but  it  will  be  found  that  the 
decision  of  the  case  turned  upon  a  special  statute  of  Missouri.  In 
Sheeld  V.  Younge,  15  Ga.  349,  the  question  was  clearly  made  and 
decided,  but  none  of  the  American  cases  seem  to  have  been  referred 
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to  by  the  learned  judge  who  delivered  the  opinion  of  the  court 
And  in  Sullivan  v.  Union  Pacific  Railroad  Co.j  3  Dillon  C.  C. 
Rep.  334,  the  circuit  judge  made  a  very  vigorous  assault  upon  the 
common-law  doctrine  and  refused  to  follow  it ;  but  this  case  was 
taken  to  the  Supreme  Court  of  the  United  States,  and  dismissed 
for  want  of  jurisdiction,  at  the  October  term  1877  ;  as  no  opinion 
was  delivered  by  the  court,  we  are  unable  to  say  whether  this  point 
was  considered.  So  that  there  is  only  the  Georgia  case,  which 
seems  to  directly  deny  the  common-law  doctrine.  But  that  this 
principle  or  doctrine,  that  no  such  right  of  action  existed,  has  been 
generally  accepted  in  the  United  States,  is  further  shown  by  the 
fact  that  in  a  large  number  of  the  states,  such  right  of  action  is 
expressly  given  by  legislative  enactment. 

But  it  is  urged  on  the  part  of  the  libellant,  that  whatever  the 
common-law  principle  may  be,  that  the  civil  law  permitted  the 
action,  and  that  the  admiralty  courts  of  the  United  States  are  not 
bound  by  the  decisions  of  the  common  law.  The  decisions  of  the 
federal  courts  are  not  uniform  upon  this  point,  although  the 
majority  of  them  sustain  it. 

In  Plummer  v.  Wehh^  Ware  69,  it  would  seem  that  the  direct 
question  was  not  determined,  but  jurisdiction  in  admiralty  was 
maintained  by  the  United  States  district  judge.  The  case  was 
appealed  to  the  Circuit  Court,  and  after  amendment  of  the  libel, 
the  action  was  dismissed  by  Justice  Story  for  want  of  jurisdiction. 
See  4  Mason  380. 

In  Orapo  v.  Allen^  1  Sprague  184,  it  was  held  that  actions  in 
admiralty,  for  mere  personal  torts,  did  not  survive  the  death  of  the 
person  injured.  But  in  Cutting  v.  Seahury^  1  Sprague  522,  the 
judge  said  it  was  not  the  settled  law,  that  no  action  could  be  main- 
tained for  damages  occurring  upon  the  death  of  a  htiman  being, 
and  that  such  right  ought  to  exist ;  but  the  precise  point  was  left 
undecided.  It  was  held  in  the  case  of  The  Steamship  City  of 
BrusseUj  6  Benedict  370,  where  a  child  had  died  from  the  negli- 
gence of  the  officers  of  the  vessel,  that  this  action  could  be  main- 
tained m  rem,  as  arising  upon  the  contract  of  passage.  And  in 
The  Sea  Gull,  Chase*s  Decisions  145,  Chief  Justice  Chase  decided 
that  an  action  in  rem  could  be  maintained  in  admiralty  by  the 
husband  for  the  death  of  his  wife ;  and  in  The  Highland  Light, 
Id.  150,  he  affirmed  the  same  doctrine.  In  the  latter  case,  the 
widow  and  son  filed  their  libel  in  rem^  to  recover  damages  for  the 
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death  of  the  father  and  husband,  and  the  same  judge  held,  that 
ivhile  the  action  could  not  be  maintained  in  rem,  the  action  would 
lie  in  personam^  and  that  the  admiralty  court  had  jurisdiction. 
This  case  seems  to  have  been  decided  wholly  upon  the  construction 
of  the  statute ;  while  the  former  was  based  entirely  upon  the  gen- 
eral right  to  maintain  such  an  action  in  the  admiralty  court. 

In  Coggin9  v.  Mary  Helms^  reported  in  28  Int.  Rev.  Rec.  884, 
it  was  held  in  an  action  by  the  wife  of  the  chief  mate  of  a  schooner, 
which  was  run  down  by  a  steamship,  causing  the  death  of  the  hus- 
band, that  an  action  in  rem  would  lie  in  the  admiralty  court,  to 
recover  damages  for  his  death,  following  the  decision  of  Chief 
Justice  Chase.  I  find  upon  reference  to  the  records  of  this  court, 
that  at  the  June  Term  1870,  the  District  Court  dismissed  the  libel 
of  Thomas  v.  Thos.  Sherlock  et  al,  which  sought  to  recover  dam- 
ages for  the  death  of  the  husband  of  libellant,  for  want  of  jurisdic- 
tion. The  case  was  appealed  to  the  Circuit  Court,  and  by  consent 
of  both  parties  the  decree  of  the  District  Court  was  affirmed. 
There  is  nothing  in  the  record,  however,  to  show  that  this  point 
was  raised  and  decided.     [See  note,  poet^  p.  629.] 

So  far  as  I  have  been  able  to  ascertain,  these  are  all  the  cases  in 
which  the  question  at  issue  has  been  raised  and  determined.  In 
The  SUamboat  Co.  v.  Chase,  16  Wall.  522,  Justice  Clifford  dis- 
cusses the  question,  and  after  noticing  the  cases  of  Crapo  v.  Allen, 
1  Sprague  184,  and  The  Sea  Oull,  Chase's  Dec.  145,  adds: 
*'  Difficulties  it  must  be  conceded  will  attend  the  solution  of  this 
question,  but  it  is  not  necessary  to  decide  it  in  this  case.'' 

As  the  case  at  bar  will  probably  go  to  the  Supreme  Court  of  the 
United  States,  it  will  be  better  for  all  parties  that  the  appeal  should 
be  taken  after  a  trial  upon  its  merits ;  I  shall  therefore  overrule 
the  exceptions  to  the  jurisdiction  of  the  court. 

The  above  opinion   contains   a  fall  Dill.  C.  C.  834,  makes  a  Tery  vigorous 

and   exhaustive   statement  of   all   the  assult  upon  this  doctrine.     This  was  an 

common-law   decisions  upon  the  point  action  brought  by  the  father  to  recover 

under  consideration,  and  there  can  be  damages,  for  the  loss  of  services  of  a 

no  doubt,  that  so  far  as  the  common  law  minor   son,   killed   by    negligence    of 

is  concerned,  the  decision  fully  sustains  defendants.     There  was  no  statute  in 

the  principle  announced  in  Baker  v.  Bol-  Nebraska,  where  the  action  was  brought, 

ton,  1  Camp.  493,  <*  that  no  action  at  giving  a  remedy  for  the  wrong.     The 

law  is   maintainable  against  a  person  learned  judge  proceeds  to  discuss  the 

who   wrongfully   causes   the   death  of  doctrine,  that    *'in   a   civil   court,  the 

another. '*  It  is  true  that  Judge  Dillon,  death  of  a  human  being  cannot  be  com- 

in  Sullivan  Y,  Uh,  Pacific  Railroad  Co.,  3  plained  of  as  an  injury  ;**  and  finally 
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decides,  that  the  case  of  Baker  v.  Bolton^ 
was  not  reasoned,  and  ought  not  to  be 
followed  in  a  state  where  the  subject 
was  open  for  settlement ;  that  the  rale 
itself  was  incapable  of  vindication  and 
not  deeply  rooted  in  the  common  law; 
and  that  the  father  could  recover  on 
general  or  common -law  grounds.  But 
in  spite  of  this  it  must  be  admitted,  that 
the  cases  in  England  and  America 
fully  sustain  the  statement  in  the  opin- 
ion, that  at  common  law  the  weight  of 
authority  is  decidedly  in  favor  of  the 
rule,  that  the  death  of  a  human  being 
cannot  be  complained  of  as  an  injury, 
h  )wever  illogical  may  be  the  reasoning 
upon  which  the  rule  is  based. 

The  question,  however,  raised  in  the 
principal  case  is  a  different  one,  viz. : 
can  damages  be  recovered  for  the  wrongful 
death  of  a  party,  in  a  Court  of  Admiralty^ 
independent  of  the  statutory  remedy. 

The  Supreme  Court  of  the  United 
States  not  having  yet  passed  upon  the 
question,  the  ultimate  determination  is 
still  a  matter  of  speculation.  The  final 
solution  of  the  difficulty  will  probably 
turn  upon  the  view  which  that  court 
ipay  entertain  of  the  origin,  and  extent 
of  jurisdiction  of  the  Admiralty  Courts. 
As  in  England,  the  question  with  us  is 
still  a  vexed  one,  and  has  to  be  con- 
stantly and  imperfectly  answered.  In 
the  case  of  The  Ruckersy  4  Robinson's 
Ad.  R.  74,  the  editor  says  in  a  note  : 
*^  It  is  sometimes  supposed,  that  the 
practice  of  the  Court  of  Admiralty  of 
this  kingdom  has  been  derived  from  the 
civil  law,  without  holding  or  acknow- 
ledging a  common  interest  in  the  muni- 
cipal usages,  customs  or  institution  of 
our  country.  If  the  fact  were  as  stated 
by  Spelman,  *  that  the  jurisdiction  of 
the  Court  of  Admiralty,  was  exercised 
by  the  kings  of  England  in  their  house- 
hold, with  the  assistance  of  the  judges 
of  the  common  law  till  the  reign  of 
Edward  3 ;'  it  would  be  a  sufficient 
refutation  of  such  an  hypothesis.  If 
it  be  otherwise,    however,   there   will 


still  be  abundant  reason  to  suppose  that 
the  principles  on  which  the  jurisdiction 
of  the  admiralty  was  founded,  were 
perfectly  consonant  to  the  principles  of 
our  municipal  jurisprudence,  and  de- 
rived from  the  same  sources.  The 
Roman  law  afforded  no  model  from 
which  such  a  system  could  be  borrowed, 
nor  would  it  be  easy  to  assign  to  it  dis- 
tinctly any  other  foreign  origin."  This 
was  written  in  1801.  The  same  language 
is  used  to-day  by  those  who  desire  to 
limit  the  jurisdiction  of  the  Admiralty 
Courts  to  the  usages  of  the  municipal 
courts  of  the  state.  As  is  well  known, 
Mr.  Justice  Stoey,  in  De  Lovio  v.  Boitj , 
2  Gall.  399,  decided,  that  the  Admiralty 
Courts  wore  governed  by  the  rules  and 
proceedings  of  the  civil  law,  and  that 
their  jurisdiction  in  torts  and  contracts 
were  co-extensive  with  other  foreign 
maritime  courts. 

And  from  Domat  Civil  Law  1550, 
and  1  McQueen  750,  it  appears  that  the 
civil  law  permitted  such  an  action. 

All  the  cases  in  which  this  question 
has  been  raised  in  the  various  District 
and  Circuit  Courts  of  the  United  States, 
(at  least  so  far  as  they  are  reported), 
are  referred  to  in  the  opinion.  Chief 
Justice  Chask  seems  to  be  the  first  who 
held  that  the  Admiralty  Courts  had 
jurisdiction  of  an  action  to  recover 
damages  for  the  wrongful  death  of  a 
human  being ;  although  other  judges 
had  intimated  that  ^'natural  equity  and 
the  general  principles  of  law,*'  were  in 
favor  of  it. 

In  The  Sea  Gull,  Chase's  Dec.  145,  the 
libellant  brought  his  action  against  the 
vessel  to  recover  damages  for  the  death 
of  his  wife,  occasioned  by  a  collision. 
The  objection  was  urged  that  the  action 
did  not  survive,  and  that  the  court  had 
no  jurisdiction.  It  was  held  that  the  hus- 
band could  recover  in  an  action  in  rem. 
InThe  Highland  Light,  Chase's  Dec.  150, 
the  wife  of  a  hand  on  the  vessel,  who  had 
been  killed  through  the  negligence  of 
the  engineer,  sued  for  damages  in  rem. 
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The  court  affimed  the  principle  of  the 
preceding  case,  bat  held  that  the  action 
shoald  have  been  brought  in  personam 
against  the  owners  of  the  boat,  follow- 
ing the  Act  of  Congress,  which  pre- 
scribes certain  remedies  for  wrongs 
susuined  through  the  negligence  of  the 
officers  of  steam-vessels. 

In  Brannick  v.  Sea  Gail,  16  Pitts.  L. 
J*  194,  the  wife  sued  in  rem,  for  dam- 
ages for  the  death  of  her  husband,  and 
while  navigating  in  a  row-boat  in  the 
harbor  of  Baltimore,  was  killed  by  a 
collision  with  the  defendant  steamer. 
The  same  judge  held  that  she  could 
recover,  and  that  the  court  had  juris- 
diction. 

These  cases  were  followed  by  the  dis- 
trict judge  of  New  York,  in  the  case  of 
The  City  of  Brusseh,  6  Ben.  371  ;  this 
was  in  1878.  In  The.  Steamship  Tovjanda, 
34  Leg.  Int.  394,  decided  in  Oct.  1877, 
by  Circuit  Judge  MoKbnnan  (affirming  ' 
the  decree  of  District  Judge  Cadwal- 
adbr),  it  was  held  that  an  action  was 
maintainable  iu  the  Admiralty  Courts, 
to  recover  damages  for  the  wrongful 
death  of  a  human  being.  It  was  an 
action  in  remy  brought  by  the  wife,  whose 
husband  had  been  killed  in  a  collision 
at  sea.  From  the  agreed  statement  of 
facts,  it  appears  that  the  steamer  ran 
down  the  schooner,  and  drowned  the 
chief  mate,  the  husband  of  libellant ; 
**his  death  being  the  direct  result  of 
the  negligence  of  the  steamer  in  caus- 
ing the  collision.**  The  jurisdiction  of 
the  court  in  a  case  of  this  kind,  was 
the  sole  question  at  issue  in  the  Circuit 
Court.  The  learned  judge  admits  that 
at  common  law,  the  weight  of  authority 


is  against  the  right  of  action,  and  that 
its  origin  is  purely  statutory,  but  fol- 
lowing Chief  Justice  Chask,  declines  to 
be  bound  by  the  decisions  of  the  com- 
mon law,  and  adds :  The  exercise  of 
such  a  jurisdiction  by  Courts  of  Admi- 
ralty, is  at  least  consonant  with  **  natural 
equity,  and  the  general  principles  of 
law,  and  with  the  benign  spirit  of 
English  and  American  legislation  on 
the  subject.*' 

The  unreported  case  of  Thomas  v. 
Sherlock  (referred  to  in  the  opinion), 
was  compromised  by  the  payment  of  a 
sum  of  money  to  the  libellant.  In 
Benedict  Adm.,  i  309,  it  is  said,  *'  that 
causes  of  action  for  mere  personal  torts 
are  not  regarded  in  admiralty  as  sur- 
viving the  death  of  the  person  injured  ; 
and  a  state  statute  will  not  enable  an 
administrator  to  maintain  an  action  for 
such  tortf  committed  on  the  high  seas.** 

Wo  should  rather  hope  that  when  the 
question  comes  before  the  Supreme 
Court  of  the  United  States,  that  dis- 
tinguished tribunal  will  find  it  more 
consonant  with  the  principles  of  natural 
equity  and  justice  to  allow  the  action, 
than  to  follow  the  unreasoned  decision 
of  Lord  Ellbnborouoh  in  Baker  v. 
Bolton. 

At  all  events,  so  far,  the  precedents, 
with  scarcely  an  exception,  sustain  the 
ruling  that  the  action  for  a  tort  result- 
ing in  death  survives  the  person  killed, 
and  an  action  to  recover  damages  there- 
for may  be  brought  in  a  Court  of  Admir- 
alty, always  provided  that  the  injury 
was  received  at  sea,  or  upon  waters 
navigable  from  the  sea.  H.  H. 


Supreme  Court  of  Wtsconsin. 
JANE  WILLIAMS  r.  WILLIAM  AVILLIAMS. 

When  the  evidence  shows  that  at  the  time  of  the  commencement  of  the  cohabita- 
tion and  conduct,  from  which  it  is  sought  to  prove  a  marriage  in  fact,  there  was 
in  fact  no  such  marriage,  the  mere  continuance  of  such  cohabitation  and  conduct, 
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without  something  more  to  indicate  that  there  had  been  a  change  in  the  relations 
of  the  parlies  to  each  other,  would  not  be  sufficient  to  show  a  marriage  in  fact, 
subsequent  to  the  commencement  of  such  cohabitation  and  conduct. 

Such  contract  may  be  proved  by  circumstances,  but  they  must  be  such  as  to  ex- 
clude the  inference  or  presumption  that  the  former  relation  continued,  and  satisfac- 
torily prove  that  it  had  been  changed  into  that  of  actual  matrimony  by  mutual 
consent. 

It  was  therefore  error,  where  the  parties  originally  cohabited  under  a  roid  con- 
tract of  marriage,  to  refuse  to  charge  that  if  the  subsequent  conduct  and  declaration 
of  the  parties  arose  from  and  was  the  result  of  such  void  ceremony,  that  there 
could  be  no  presumption  of  a  subsequent  marriage. 

This  action  was  brought  by  the  plaintiff  to  recover  her  dower 
in  the  lands  of  which  Lewis  Williams  died  seised.  The  defendant 
pleaded  that  the  plaintiff  never  was  the  lawful  wife  of  said  Williams. 
It  appeared  from  the  evidence,  upon  the  trial  of  this  issue,  that 
the  plaintiff  and  the  deceased  participated  in  a  marriage  ceremony, 
at  Racine,  in  the  state  of  Wisconsin,  May  9th  1870 ;  which  was 
celebrated  by  the  pastor  of  the  Presbyterian  church,  and  witnessed 
by  the  daughter  of  the  plaintiff  and  two  other  persons.  That  the 
plaintiff  thereafter  dwelt  with  the  deceased  until  his  death,  August 
29th  1873,  and  that  she  was  universally  reputed  to  be  his  wife 
during  all  that  time.  It  was  also  shown  that  the  plaintiff  had 
joined  the  deceased,  as  his  wife,  in  the  execution  of  a  warrantee 
deed  dated  August  23d  1873.  The  defendant,  on  the  other  hand, 
proved  that  the  plaintiff  was  divorced  from  William  Jones,  in 
November  1870,  subsequently  to  her  alleged  marriage  to  Williams, 
under  proceedings  instituted  by  her  in  the  Circuit  Court  for  Ke- 
nosha county,  in  the  state  of  Wisconsin,  in  October  1870,  under  the 
name  of  Jaue  Jones.  In  rebuttal  the  plaintiff  introduced  evidence 
to  show  that  the  said  Jones  had  formerly  married  one  Amelia  Rees, 
who  was  still  living  at  the  time  this  issue  was  tried. 

The  court,  at  the  request  of  the  plaintiff,  charged  the  jury  that 
"  in  an  action  by  a  widow  to  recover  dower  in  the  lands  of  her  de- 
ceased husband,  it  is  not  necessary  for  her  to  make  strict  proof  of 
marriage,  that  is  proof  of  an  actual  solemnization  of  marriage — but 
proof  by  cohabitation  as  husband  and  wife,  acts  and  declarations  of 
the  husband  recognizing  her  as  his  wife,  and  conduct  of  the  parties 
may  be  sufiBcient/' 

The  defendant  asked  the  court  to  charge,  inter  alia :  "  The 
judgment  roll  in  the  case  of  Jane  Jones  v.  William  Jones,  which 
is  offered  in  evidence  by  the  stipulation,  is  conclusive  evidence  upon 
the  question  as  to  the  plaintiff  being  the  wife  of  William  Jones,  in 
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November  1870,  and  unless  you  find  that  a  marriage  was  solem- 
nized between  the  plaintiff  and  Lewis  Williams,  after  the  divorce  in 
November  1870,  the  plaintiff  cannot  recover,  and  your  verdict 
must  be  for  defendant."  Which  request,  together  with  certain 
other  requests,  quoted  in  the  opinion  of  the  Supreme  Court,  were 
refused  by  said  court. 

The  court  further  charged,  inter  alia :  "  If  on  the  9th  of  May 
1870,  the  plaintiff  was  the  lawful  wife  of  Jones,  the  said  marriage 
of  the  plaintiff  with  Lewis  Williams  was  void,  and  the  plaintiff  did 
not  therebj  become  the  lawful  wife  of  the  said  Williams.  But  if 
at  the  time  of  the  plaintiff 's  marriage  to  Jones,  he,  Jones,  had  a 
lawful  wife  then  living,  the  plaintiff's  marriage  to  Jones  was  void, 
and  did  not  operate  to  render  her  marriage  with  Williams  invalid. 
The  judgment  of  divorce  rendered  in  November  1870,  in  the  action 
between  the  plaintiff  and  William  Jones,  has  been  received  in  evi- 
dence and  is  claimed  by  the  defendant  as  conclusive  as  to  the 
validity  of  plaintiff's  marriage  with  Jones.  I  think,  and  so  instruct 
you,  that  such  judgment  is  not  conclusive  in  this  action  as  to  the 
validity  of  such  marriage.  You  will  determine  from  the  evidence 
whether  Jones,  at  the  time  of  his  alleged  marriage  with  the  plain- 
tiff, had  a  wife  by  a  previous  marriage  then  living. 

And  you  will  determine  from  a  preponderance  of  the  testimony 
whether  the  plaintiff  was  the  lawful  wife  of  Lewis  Williams,  Sr., 
and  his  widow.  If  you  so  find,  then  as  such  widow  of  said  Lewis 
Williams  she  is  entitled  to  dower  in  all  of  the  real  estate  of  which 
Williams  was  seised  during  her  coverture,  and  is  entitled  to  recover 
during  this  action.*' 

The  defendant  duly  excepted  to  the  refusal  of  the  court  to  charge 
the  jury  as  by  him  requested,  and  to  the  charge  as  given  and  above 
quoted,  and  the  jury  having  found  for  the  plaintiff,  and  a  new  trial 
being  refused,  the  defendant  duly  appealed  to  the  Supreme  Court. 

J.  V.  ^  C.  Quarles^  for  respondent. 
John  T.  Fi^hy  for  appellant. 

Taylor,  J. — This  action  is  brought  by  the  plaintiff  to  recover 
dower  in  certain  lands  in  the  possession  of  the  defendant. 

The  plaintiff  bases  her  claim  for  dower  upon  the  allegation  that 
she  is  the  widow  of  one  Lewis  Williams,  Sr.,  deceased. 

The  only  question  which  is  seriously  litigated  is,  whether  the 
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plaintiif  is  the  widow  of  said  deceased.  The  evidence  shows  that 
the  plaintiff  was  married  by  a  formal  marriage  ceremony  to  said 
Lewis  Williams,  Sr.,  on  the  9th  day  of  May  1870,  and  tends  to 
show  that  she  lived  with  him  as  his  wife  from  that  time  to  the  time 
of  his  death,  August  20th  1873. 

The  appellant  claims  that  at  the  time  plaintiff  married  the 
deceased,  she  was  the  lawful  wife  of  one  William  Jones,  who  was 
then  living  and  not  divorced  from  the  plaintiff.  The  plaintiff  does 
not  deny  that  she  had  been  married  to  said  Jones,  and  had  lived 
with  him  as  his  wife,  but  she  alleges  and  shows  that  she  was  duly 
and  lawfully  divorced  from  him  by  the  judgment  of  the  Circuit 
Court  of  Kenosha  county  in  this  state  in  the  month  of  November 
1870. 

It  appears  from  the  stipulation  of  the  parties,  that  such  divorce 
suit  was  instituted  by  the  plaintiff  in  this  action  by  the  name  of 
Jane  Jones,  and  that  she  alleged  in  her  complaint  therein,  that  sho 
and  the  said  William  Jones  were  duly  and  lawfully  married  in 
Wiales,  in  the  year  1863.  Such  action  was  commenced  in  October 
1870,  the  complaint  was  sworn  to  by  the  plaintiff,  the  summons  was 
personally  served  on  the  defendant  William  Jones,  and  as  a  ground 
for  the  divorce,  the  complaint  charged  the  said  William  Jones 
with  wilful  desertion  for  more  than  one  year  before  the  commence- 
ment of  such  action.  The  judgment  in  that  action  was  entered 
in  November  1870,  and  decreed  and  adjudged  that  the  marriage 
theretofore  existing  between  the  said  Jane  Jones  and  the  said 
William  Jones  be  and  the  same  was  thereby  dissolved,  and  each  of 
the  parties  freed  from  the  obligations  thereof. 

The  plaintiff  further  gave  evidence  tending  to  prove  that  at  the 
time  of  her  marriage  to  William  Jones,  he  (Jones),  had  another 
wife  living,  from  whom  he  had  been  divorced,  and  who  was  still  liv- 
ing. The  plaintiff  recovered  in  the  action  in  the  court  below,  and 
the  defendant  appeals  to  this  court.  The  learned  counsel  for  the 
plaintiff  and  respondent  insists  that  she  was  entitled  to  recover 
upon  either  of  two  theories :  First,  if  she  was  the  lawful  wife  of 
William  Jones  at  the  time  she  married  Lewis  Williams,  Sr.,  she 
was  afterwards  lawfully  divorced  from  said  Jones  about  two  years 
and  nine  months  before  the  death  of  Lewis  Williams,  Sr.,  and 
that  as  during  all  that  time,  she  and  the  said  Williams  lived  and 
cohabited  together  as  husband  and  wife  that  she  was  all  that  time 
spoken  of  by  the  said  Williams  as  his  wife  and  treated  by  him  as 
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such ;  that  she  during  all  that  time  spoke  of  said  Williams  and 
treated  him  as  such,  from  the  evidence  in  the  case  upon  that  point, 
if  necessary  to  sustain  the  plaintiff's  claim  that  she  was  the  widow 
of  said  Williams,  the  jury  would  be  justified  in  finding  a  marriage 
in  fact  between  the  said  Lewis  Williams,  Sr.,  and  the  plaintiff  after 
her  divorce  from  the  said  Jones.  Second,  that  there  was  sufficient 
evidence  in  the  case  to  justify  the  jury  in  finding  that  she  never 
was  the  lawful  wife  of  William  Jones,  for  the  reason  that  he  had 
a  wife  living  at  the  time  she  was  married  to  him,  and  that  such  wife 
is  still  living  and  not  divorced ;  consequently  her  formal  marriage 
with  the  deceased  Lewis  Williams,  Sr.,  on  the  9th  of  May  1870, 
was  in  every  respect  a  lawful  marriage. 

The  learned  counsel  for  the  appellant  insists :  First,  that  the 
judgment  rendered  in  the  divorce  suit  between  Jones  and  Jones, 
given  in  evidence  and  entered  sometime  in  November  1870,  is  con- 
clusive evidence  against  the  plaintiff,  that  at  the  time  of  the  entry  of 
such  judgment  and  from  the  date  of  her  alleged  marriage  with  the 
said  Williams  in  1870,  to  time  of  the  entry  of  such  judgment,  she 
was  the  lawful  wife  of  said  William  Jones,  and  that  as  a  conse- 
quence her  marriage  with  said  Lewis  Williams,  Sr.,  on  the  9th  day 
of  May  1870,  was  absolutely  void.  Second,  that  there  was  not 
sufficient  evidence  of  an  actual  marriage  between  the  plaintiff  and 
the  said  Lewis  Williams,  Sr.,  deceased,  subsequent  to  the  date  of 
Uie  judgment  in  said  divorce  suit,  and  consequently  she  had  failed 
to  prove  that  she  was  the  widow  of  the  said  deceased.  Third,  that 
the  court  erred  in  refusing  to  give  to  the  jury  the  following  instruc- 
tion asked  by  the  defendant : 

''Testimony  has  been  admitted  of  acts  and  conversations  of 
Lewis  Williams,  Sr.,  by  which  he  recognised  the  plaintiff  as  his 
wife.  This  testimony  was  admitted  as  being  competent  and  as 
tending  to  show  that  the  parties  were  married.  If  you  find  that 
such  acts  of  Jane -Williams  and  Lewis  Williams,  Sr.,  which  have 
been  given  in  evidence,  arose  from  and  were  the  result  of  a  mar- 
riage ceremony,  which  took  place  between  the  plaintiff  and  Lewis 
Williams,  Sr.,  in  May  1870,  and  that  Jane  Williams  was  then  the 
wife  of  William  Jones,  and  that  no  marriage  was  ever  solem- 
nized between  the  plaintiff  and  Lewis  Williams,  Sr.,  after  the 
divorce  was  granted  to  the  plaintiff  in  November  1870,  from  said 
William  Jones,  then  your  verdict  must  be  for  the  defendant. 

"  If  you  find  that  Lewis  Williams,  Sr.,  spoke  of  the  plaintiff  and 
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introduced  her  as  his  wife,  because  of  some  pretended  marriage 
between  the  plaintiff  and  himself  at  the  time  when  the  plaintiff 
was  the  wife  of  William  Jones,  and  not  because  of  any  actual  mar- 
riage solemnized  or  contracted  after  November  1870,  then  your 
verdict  must  be  for  the  defendant.  If  you  find  that  no  legal  mar- 
riage was  ever  solemnized  or  contracted  between  Jane  Williams, 
the  plaintiff,  and  Lewis  Williams,  Sr.,  then  all  evidence  of  acts 
and  declarations  on  the  part  of  Lewis  Williams,  Sr.,  are  unavail- 
ing, and  the  defendant  is  entitled  to  your  verdict.*' 

The  fact  that  the  first  point  made  by  the  learned  counsel  for 
the  appellant,  is  one  of  such  grave  importance  to  the  public  and  so 
far-reaching  in  its  effects  upon  the  rights  of  persons  not  parties  to 
the  action  for  divorce,  if  sustained  to  the  extent  claimed  by  the 
learned  counsel,  and  the  want  of  time  necessary  to  enable  each 
member  of  the  court  to  make  a  thorough  examination  of  the  sub- 
ject for  himself,  and  the  further  reason  that  we  are  all  agreed  the 
judgment  must  be  reversed  for  the  refusal  of  the  court  to  instruct 
the  jury  as  requested  by  the  counsel  for  the  defendant,  has  induced 
us  to  leave  that  question  undecided. 

That  the  instructions  which  are  above  set  forth,  and  which  were 
requested  by  the  defendant's  counsel,  or  some  instructions  equiva- 
lent thereto,  should  have  been  given  to  the  jury,  is  apparent  upon 
the  evidence  in  the  case.  The  plaintiff  had  proved  a  marriage 
solemnized  between  herself  and  the  deceased  at  a  time  when  the 
jury,  from  the  evidence  given  on  the  trial,  might  have  found  that 
she  was  the  wife  of  said  William  Jones.  It  is  admitted  by  the 
learned  counsel  for  the  plaintiff,  that  it  was  necessary  for  her  to 
show  by  sufficient  affirmative  proof,  that  a  lawful  marriage  in  fact 
existed  between  her  and  the  deceased  at  the  time  of  his  death. 
There  was  no  pretence  that  there  was  any  direct  proof  of  any  such 
lawful  marriage,  unless  the  marriage  on  the  9th  of  May  was  a  law- 
ful marriage,  and  it  is  admitted  by  both  parties  that  such  marriage 
was  void,  if  at  that  time  the  plaintiff  had  another  husband  living. 
The  evidence  also  showed  that  the  cohabitation,  acts  and  declara- 
tions of  the  parties  as  to  their  living  together  as  husband  and  wife 
and  their  being  married,  commenced  at  the  date  of  such  marriage 
in  May  1870. 

The  authorities  hold  and  this  court  is  not  inclined  to  hold  other- 
wise, that  in  an  action  for  dower  the  plaintiff  is  not  required  to  make 
proof  of  the  actual  solemnization  of  a  marriage  between  the  plain- 
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tiff  and  the  deceased,  in  whose  estate  she  claims  dower,  but  they 
also  hold  that  the  evidence  must  be  sufficient  to  establish  the  fact 
of  a  lawful  marriage  between  them.  None  of  the  cases  hold  that 
living  and  cohabiting  together  as  husband  and  wife,  or  even  the 
declarations  of  the  parties  that  they  are  husband  and  wife,  consti- 
tute a  marriage  in  fact,  or  that  such  acts  and  declarations  are  a 
substitute  for  the  marriage  contract;  the  extent  to  which  the 
authorities  go  is,  that  such  evidence  may  be  sufficient  to  prove  a 
lawful  marriage  in  fact. 

The  law  of  this  state  declares  that  marriage  is  a  civil  contract 
(see  §  2828,  Rev.  Stat.  1878),  and  there  is  no  statute  law  which 
points  out  in  what  manner  the  contract  must  be  entered  into  to 
render  it  valid.  It  need  not  be  in  writing  or  in  the  presence  of 
witnesses,  but  there  must  be  an  agreement  between  the  parties  that 
they  will  hold  toward  each  other  the  relation  of  husband  and  wife, 
with  -all  the  responsibilities  and  duties  which  the  law  attaches  to 
such  relation,  otherwise  there  can  be  no  lawful  marriage. 

It  would  seem  to  follow,  therefore,  that  every  lawful  marriage 
must  have  been  entered  into  by  the  parties  at  some  particular  date 
or  time,  and  that  it  cannot  in  any  case  be  the  simple  result  of 
cohabitation  or  the  continued  conduct  of  the  parties  which  ordi- 
narily accompany  the  married  state.  As  a  general  rule,  when  a 
marriage  is  sought  to  be  proved  by  conduct,  cohabitation  and  repute, 
the  date  of  the  marriage  in  fact,  which  such  conduct  and  repute 
tend  to  establish,  is  the  date  of  the  commencement  of  such  conduct 
and  repute  and  not  afterwards. 

It  follows,  therefore,  that  when  the  evidence  shows  that  at  the 
time  of  the  commencement  of  the  cohabitation  and  conduct,  from 
which  it  is  sought  to  prove  a  marriage  in  fact,  there  was  in  fact  no 
such  marriage,  the  mere  continuance  of  such  cohabitation  and  con- 
duct, without  something  more  to  indicate  that  there  had  been  a 
change  in  the  relations  of  the  parties  to  each  other,  would  not  be 
sufficient  to  show  a  marriage  in  fact,  subsequent  to  the  commence- 
ment of  such  cohabitation  and  conduct. 

In  the  case  at  bar,  if  the  jury  had  found  that  the  marriage  of  the 
parties  on  May  9th  1870,  was  void  because  of  the  fact  that  the 
plaintiff  had  another  husband  then  living,  and  they  had  also  found 
that  all  the  acts,  conduct  and  declaration  of  the  parties,  after  the 
date  of  the  divorce  of  the  plaintiff  from  such  former  husband, 
"arose  from  and  were  the  result  of  such  void  ceremony,'*  such  find- 
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ing,  we  think,  would  have  negatived  the  inference  of  any  marriage 
in  fact  between  the  parties  subsequent  to  such  divorce,  and  as  a 
consequence,  have  defeated  the  plaintiff's  recovery. 

The  same  consequences  would  have  resulted  from  a  finding  that 
all  the  acts,  conduct  and  declarations  of  Lewis  Williams,  Sr.,  were 
in  consequence  of  a  marriage  with  the  plaintiff  when  she  was  the 
wife  of  another,  and  not  in  consequence  of  any  marriage  with  her 
after  her  divorce  from  such  husband,  because  such  finding  would 
necessarily  have  negatived  any  inference  that  he  had  contracted 
any  marriage  in  fact  with  the  plaintiff  after  such  divorce.  How- 
ever ignorant  Lewis  Williams,  Sr.,  may  have  been  of  the  fact  that 
the  plaintiff  had  another  husband  living  at  the  time  he  married 
her,  such  marriage  was  absolutely  void  as  to  him,  notwithstanding 
his  ignorance  and  good  faith,  and  he  could  only  make  her  his  law- 
ful wife  by  such  marriage  in  fact,  after  the  divorce  of  her  former 
husband.  We  are  of  the  opinion  also,  that  the  third  instruction 
requested  should  have  been  given,  and  that  the  general  charge  did 
not  cure  the  error  of  the  refusal.  It  would  seem  from  the  very 
nature  of  the  matter  in  issue,  that  if  the  jury  found  that  no  mar- 
riage was  in  fact  ever  solemnized  or  contracted,  between  the  plaintiff 
and  the  deceased,  all  the  acts  and  declarations  of  the  parties  were 
of  no  avail.  The  only  object  in  proving  the  acts  and  declarations 
of  the  parties,  was  to  establish  the  fact  that  a  marriage  was  con- 
tracted betw^een  them,  and  if  the  jury  found  as  a  matter  of  fact, 
that  no  marriage  was  in  fact  contracted,  then  all  the  other  matters 
introduced  into  the  case  were  of  no  consequence. 

The  only  instructions  given  to  the  jury  on  the  subject  of  what 
evidence  was  necessary  to  establish  a  marriage  between  the  parties, 
were  the  following.  At  the  request  of  the  plaintiff  the  court  gave 
this  instruction :  **  In  an  action  by  a  widow  to  recover  dower  in 
the  land  of  her  deceased  husband,  it  is  not  necessary  for  her  to 
make  strict  proof  of  marriage,  but  proof  by  cohabitation  as  husband 
and  wife ;  acts  and  declarations  of  the  husband,  recognising  her  as 
his  wife,  and  conduct  of  the  parties  may  be  sufficient.**  In  the 
general  charge,  the  court  upon  this  subject  said:  "And  you  will 
determine,  from  a  preponderance  of  the  testimony,  whether  the 
plaintiff  was  the  lawful  wife  of  Lewis  Williams,  Sr.,  and  is  his 
widow."  The  court  also  charged  the  jury,  that  if  they  found  that 
the  plaintiff  had  another  husband  living  at  the  time  of  her  marriage 
to  Williams,  on  the  9th  of  May  1870,  then  such  marriage  was  void, 


Digitized  by 


Google 


.  WILLIAMS  V.  WILLIAMS,  637 

and  that  she  did  not  thereby  become  the  wife  of  said  Williams ;  but 
he  did  not  instruct  the  jury  that  if  such  marriage,  of  the  9th  of 
May  1870,  was  void,  she  could  not  recover  in  this  action. 

The  case  was  submitted  to  the  jury  upon  the  issue  as  to  whether 
there  had  been  a  marriage  in  fact  between  the  plaintiff  and  deceased, 
after  the  plaintiff  had  obtained  a  divorce  from  William  Jones,  upon 
the  theory  that  it  was  entirely  immaterial  to  the  determination  of 
that  issue,  that  the  cohabitation  and  living  together  as  husband  and 
wife,  upon  which  the  plaintiff  relied  to  establish  such  marriage, 
commenced  at  a  time  when  it  was  impossible  for  them  to  contract 
a  lawful  marriage.  This  was  undoubtedly  an  erroneous  view  of  the 
case. 

Courts  cannot  but  look  with  suspicion  upon  a  claim  of  marriage, 
founded  upon  evidence  of  cohabitation  and  conduct,  which  is 
consistent  with  the  fact  of  actual  marriage,  where  the  evidence 
aflSrmatively  shows  that  at  the  time  such  cohabitation  and  conduct 
commenced,  there  was  in  fact,  no  marriage,  and  such  cohabitation 
and  conduct  was  meretricious  and  in  violation  of  law.  When  such 
fB^i  is  shown,  the  effect  of  the  evidence  upon  the  question  of  a 
marriage,  in  fact,  at  the  date  of  the  commencement  of  such  unlaw- 
ful cohabitation  and  conduct,  is  entirely  destroyed,  and  in  order  to 
establish  a  marriage  subsequent  to  the  commencement  of  such 
unlawful  and  meretricious  conduct,  by  continued  cohabitation, 
conduct  and  declarations  of  the  parties,  or  by  reputation,  there 
should  be  some  afiSrmative  evidence  showing  that  the  subsequent 
relations  of  the  parties  were  changed,  and  that  that  which  was 
meretricious  and  unlawful  in  its  commencement  had  been  rendered 
lawful. 

It  would  require  much  less  proof  to  satisfy  either  a  court  or  jury 
that  there  was  a  marriage  in  fact  between  persons  in  good  repute, 
and  as  to  whom  there  was  no  obstacle  to  marriage,  when  the  proof 
of  marriage  depended  upon  the  fact  of  cohabitation  as  husband  and 
wife,  and  the  recognition  of  each  other  as  such,  than  when  it  ap- 
peared aflBrmatively  that  one  or  both  of  the  parties  claiming  a  mar- 
riage, upon  like  proofs,  were  at  the  time  of  the  commencement  of 
the    cohabitation   incompetent   to   contract  marriage.     And    this 
would  be  especially  so  if  it  were  shown  that  the  party  claiming 
such  marriage,  had  full  knowledge  at  the  time  of  the  commence- 
ment of  such  cohabitation,  that  he  or  she  was  incompetent  to  con- 
tract a  lawful  marriage  with  the  other  party.     The  fact  appearing 
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that  such  party  unlawfully  commenced  the  cohabitation,  would  be 
strong  evidence  that  he  or  she  would  not  hesitate  to  continue  such 
unlawful  conduct  after  the  disability  had  been  removed.  We  think 
the  judge  of  the  circuit  court  ought  to  have  called  the  attention  of 
the  jury  to  this  view  of  the  case  and  to  have  at  least  instructed 
them,  as  requested  by  the  counsel  for  the  defendant,  that  if  they 
found  that  the  plaintiff  had  another  husband  living  at  the  time 
she  married  the  deceased,  in  May  1870,  they  must  then  inquire 
whether  there  was  any  sufficient  evidence  in  the  case,  from  which 
they  could  find  a  marriage  in  fact  between  the  parties  subsequent 
to  the  time  of  her  divorce  from  such  former  husband ;  and  that  he 
should  also  have  instructed  them,  that  if  the  continued  cohabitation 
and  conduct  W  the  parties,  and  their  declarations  as  to  their  being 
married  and  being  husband  and  wife,  referred  to  their  marriage 
made  in  May  1870,  and  at  a  time  when  they  could  not  law- 
fully marry,  and  not  to  any  marriage  in  fact  contracted  after  the 
plaintiff's  divorce,  they  must  find  that  no  marriage  in  fact  was 
proven. 

The  general  rule  upon  the  question  of  proof  of  marriage  by 
proof  of  cohabitation,  conduct  and  declarations  of  the  parties,  is 
stated  by  a  learned  judge  as  follows :  "  The  general  and  ordinary 
presumption  of  the  law  is  in  favor  of  innocence,  in  questions  of 
marriage,  and  of  legitimacy  where  children  are  concerned.  Cohabi- 
tation is  presumed  to  be  lawful  till  the  contrary  appears.  Where, 
however,  the  connection  between  the  parties  is  shown  to  have  had 
an  illicit  origin,  and  to  be  criminal  in  its  nature,  the  law  raises  no 
presumption  of  marriage:"  2  Kent  87;  Jackson  v.  ClaWy  18 
Johns.  346 ;  2  Greenl.  Ev.,  §  464 ;  Fhysick's  JEstate,  4  Am.  Law 
Reg.  N.  S.  418.  The  presumption  against  marriage,  where  the 
connection  between  the  parties  is  shown  to  have  been  illicit  in 
origin,  may,  however,  be  overcome  by  proofs,  showing  that  the 
original  connection  has  changed  in  its  character,  and  a  subsequent 
marriage  may  be  established  by  circumstances,  without  actual  proof 
of  a  marriage  in  fact.  The  cases  cited  by  the  learned  counsel  for 
the  respondent  in  their  brief  in  this  case,  fully  establish  this  point ; 
the  following  cases  also  illustrate  the  same  subject :  Starr  et  ah  v. 
Peck,  1  Hill  270;  Claytons.  Wardell,  4  N.  Y.  230;  Canjolle 
V.  Ferric,  23  Id.  90 ;  O'Gara  v.  Euenlohr,  38  Id.  296 ;  Foster  v. 
Hawley,  8  Hun  68.  The  rule  laid  down  in  the  last  case  cited  is 
stated  as  follows :  "  A  cohabitation  illicit  in  its  origin  is  presumed 
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to  be  of  that  character,  unless  the  contrary  be  proved,  and  cannot 
be  transformed  into  matrimony  by  evidence  which  falls  short  of 
establishing  the  fact  of  an  actual  contract  of  marriage.  Such  con- 
tract may  be  proved  by  circumstances,  but  they  must  be  such  as  to 
exclude  the  inference  or  presumption  that  the  former  relation  con- 
tinued, and  satisfactorily  prove  that  it  had  been  changed  into  that 
of  actual  matrimony  by  mutual  consent. 

We  are  inclined  to  hold  the  rule  as  above  stated  to  be  the  proper 
rule,  where  applied  to  a  case  like  the  one  at  bar.  Where  the  party 
claiming  a  marriage  (on  the  theory  that  she  was  lawfully  married 
to  William  Jones)  deliberately  entered  into  a  bigamous  marriage 
contract  with  the  deceased,  and  commenced  cohabitation  under  such 
contract,  if,  notwithstanding  the  fact  that  she  knowingly  com- 
menced cohabiting  with  the  deceased  when  she  was  the  lawful  wife 
of  another,  she  claims  a  lawful  marriage  with  such  deceased  after 
her  divorce,  and  after  she  had  thereby  acquired  the  right  to  become 
his  wife,  she  ought  to  be  required  to  establish  the  fact  of  subse- 
quent marriage,  either  by  express  proof  of  the  contract  of  mar- 
riage, or  by  circumstances  which  would  clearly  exclude  the  pre- 
sumption that  she  continued  to  live  with  him  under  such  illegal 
contract  of  marriage. 

The  judgment  of  the  circuit  court  is  reversed,  and  the  cause  re- 
manded for  a  new  trial. 

Rtan,  C.  J.,  took  no  part  in  this  case. 

It  is  an  elementarj  rule  of  eridence,  Wright  y.  Wrightf  48  How.  Pr.  (N.  Y.) 

that  where  a  particular  status  has  been  1  ;  Barnum  v.  Barnum,   42   Md.    251  ; 

proved,    its    continuance   will    be  pre-  Redgrave    v.    Redgrave,    38    Id.   93 ; 

sumed,  unless  the  contrary  be   shown  Jones  v.  Jones^  45   Id.    144  ;    Port   v. 

by   testimony   suflScient    to   rebut   this  Port^  70  111.  484 ;  Flotfd  v.  Calvert,  53 

prima  facie  inference  :  Cargile  t.   Wood^  Miss.  37  ;  Rundle  v.  Pegram,  49  Miss. 

63  Mo.  501-514.    If,  therefore,  cohabi-  751.     The  mere  fact,  however,  that  the 

tation  is  illicit  in  its  origin,  there  is  a  relation  was  unlawful  in  its  inception, 

necessary  presumption  that  the  connec-  does  not  in  any  wise  debar  the  parties 

tion  continues  meretricious,  unless  there  from  entering  into  a  subsequent  contract 

is  some  evidence  that  the  character  of  of  marriage.     **  Whether  the  agreement 

the  relation  has  been  changed  :  Cunning-  of  marriage  preceded   or   followed  the 

ham  V.  Cunninghamf  2  Dow.  483 ;  Stew-  first  sexual  intercourse,  whether  it  was 

art  V.  RobertMon^  Law  Uep.  2  Sc.   Ap.  five  or  ten  years    thereafter,  if  clearly 

494:  8.  c.    13  Eng.  Rep.   165;   Yard-  made  and  proved,  it  establishes  a  valid 

ley's  Egtaie,  75    Penn.  St.  207;    Com-  morriage  ;" -RicAarJ  v.  ^rc//w,  73  Penn. 

monwealth  v.  Stump,  53  Penn.  St.  132  ;  St.  140-5. 

Sicking* s  Appeal,  2  Brewst.  (Pa.)  202  ;  In  the  absence  of  a  nullifying  statute 
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the  status  of  marriage  may  be  created 
by  the  simple,  secret,  and  perhaps,  even 
tacit,  consent  of  a  man  and  woman  to 
become  hasband  and  wife  :  DeThoren 
V.  Attorney- General,  1  Ap.  Cas.  686-9  ; 
8.  c.  17  Eng.  Rep.  72  ;  Nathant^a  Case, 
2  Brewst.  (Pa.)  149;  Dyer  v.  Bran- 
nock  ^  66  Mo.  391.  Neither  are  the  es- 
sentials of  the  contract  different,  where 
the  alliance  of  the  parties  was  at  first 
illegal.  It  is  manifest,  therefore,  that 
a  change  in  the  character  of  the  cohabi- 
tation, wrought  by  the  fact  of  marital 
consent,  must  frequently  be  established 
by  circumstantial  evidence,  as  the  law 
does  not  require  that  the  means  taken 
to  work  the  change  should  necessarily 
be  the  subject  of  direct  proof.  The  cir- 
cumstances, however,  must  not  only  be 
sufficient  to  create  a  presumption  in 
favor  of  marriage,  but  they  must  also 
'*be  such  as  to  exclude  the  inference  or 
presumption  that  the  former  relation 
continued  :'*  Fhster  v.  Hawley,  8  Hun 
(N.  Y.)  68-72.  Under  ordinary  con- 
ditions, marriage  will  be  presumed  not 
only  from  specific  facts  and  circum- 
stances (IlamiUon  v.  Hamilton,  9  CI.  & 
Fin.  327 ;  Montague  v.  Montague^  2 
Addaras  375  ;  Vincent^s  Appeal,  60 
Penn.  St.  228 ;  8.  c.  De  AmarelWs  Es- 
tate, 2  Brewst.  (Pa.)  239),  but  also  from 
a  constant  matrimonial  cohabitation 
and  general  reputation  of  marriage  j 
{Yardley's  Estate,  75  Penn.  St.  207 
Sicking' s  Appeal,  2  Brewst.  (Pa.)  202  ; 
Cargile  v.  Wood,  63  Mo.  501  ;  In  the 
matter  of  Taylor,  9  Paige  61 1),  or  as  it 
is  sometimes  termed,  the  habit  and  re- 
pute of  marriage  ■  Campbell  v.  Camp- 
bell, Law  Rep.  1  H.  L.  Sc.  182  ;  De- 
Thoren V.  Attorney- General,  1  Ap.  Cas. 
686. 

This  presumption,  it  should  perhaps 
be  noted,  is  nevertheless  purely  benevo- 
lent in  its  character:  2  Best  on  Ev. 
624  ;  1  Taylor  on  Ev.  140  ;  1  Bish.  on 
Mar.  &  Div.  J  434,  and  that  marriage 
will  therefore  not  be  inferred  when  such 
a  conclusion  would  tend  to  impute  crime 


rather  than  establish  innocence  :  1  Bish. 
on    Mar.  &  Div.  {J  444-6  ;  Jackson  r. 

VanBuskirk,  18  Johns.  346  ;  Clayton  v. 

WardeJl,  4  N.  Y.  230  ;  8.  c.  5  Barb. 
214;  Foster  v.  Haw/ey,  8  Hun  68; 
Chamberlain  v.  Chamberlain,  71  N.  Y. 
423;  Senser  v.  Bower,  1  Pa.  432; 
Jones  y.  Jones,  45  Md.  144-57  ;  Red- 
grave y.  Redgrave,  38  Id.  93  ;  Weather- 
ford  y.  Weatherford,  20  Ala.  548; 
Houpt  V.  Houpt,  5  Ohio  539 ;  8.  C 
Wright  156;  Pontney  v.  Fairhaven^ 
Brayton  (Vt.)  185;  Breakey  y.  Brea- 
key,  U.  C.  Q.  B.  349-58  ;  Wheeler  v. 
Mc  Williams,  Id.  77  ;  Taylor  v.  Taylor, 
1  Lee  571  ;  8.  o.  5  Eng.  Ecc.  Rep.  454. 
Thus  in  Foster  v.  Hawley,  decided  by 
the  New  York  Supreme  Court,  and 
cited  in  the  principal  case  ;  a  married 
man  consorted  with  a  strange  woman 
for  over  twenty-four  years,  and  she 
bore  him  ten  children  ;  at  the  expira- 
tion of  this  period,  the  husband  ob- 
tained a  divorce  from  his  wife  and  con- 
tinued to  reside  with  the  woman  for 
six  months  longer,  when  they  separated 
and  each  remarried.  Under  these  cir- 
cumstances, the  court  refused  to  pre- 
sume that  a  contract  of  marriage  had 
been  entered  into,  after  the  impediment 
to  marriage  had  been  removed  by  the 
divorce,  and  before  the  parties  had  sep- 
arated and  formed  new  matrimonial 
relations. 

**  We  cannot,'*  said  the  court,  "  raise 
a  presumption  of  a  contract  of  marriage 
where  the  direct  consequence  of  so  doing 
would  be  to  involve  both  parties  to  it  in 
the  crime  of  bigamy.*'  It  is  intimated, 
however,  in  the  principal  case,  that  there 
must  be  *'  something  more**  than  the 
presumption  deduced  from  cohabitation 
and  reputation,  to  rebut  the  presumption 
arising  from  the  illegal  origin  of  the 
relation,  when  the  cohabitation  and 
reputation  began  at  a  time  when  there 
could  have  been  no  marriage  in  fact. 
This  doctrine  seems  to  be  founded  upon 
the  theory  that  the  present  repute  and 
conduct  of  the  parties,  must  necessarily 
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rdate  httek  to  the  time  when  sach  repate 
was  without   fouDdation   in   fact,   and 
when  the  conduct  of  the  parties  was 
admittedly  fraudulent.     It  is  manifest, 
howerer,  that,  if  such  indeed  be  the  law, 
it  is  rendered  Tery  difficult,  if  not  in 
fact  impossible,  for  parties  to  purge  a 
meretricious  alliance  of  its  illegal  taint, 
without  the  publication   of  their  own 
shame,   and    the  declaration   of   their 
childrens'   infamy.     It    was    therefore 
said  by  Lord  Chblmsfobd,  in  De  Tho- 
rtn  T.  Attorney- General,  supra,  that  **  if 
the  cohabitation    begins   in    an   illicit 
intercourse,  and  is  continued  after  the 
bar  to  marriage  ( whatever  it  may  be)  is 
known  to  be  removed,  habit  and  repute 
may  have  their  proper  operation  upon 
the  continuing  cohabitation,   which   is 
not  to  be  referred  to  the  original  inter- 
course/'  (Page  694.)    The  conflicting 
position    taken   in   the    principal    case 
would  seem  to  be  based  upon  the  sup- 
posed necessity  that  the  evidence  should 
not    only    inferentially    establish    the 
fact  of  marriage,  but  also  the  specific 
moment  of  time  at  which  the   parties 
contracted    to   be   husband    and   wife. 
But  in  Campbell  v.  Campbell,  which  was 
a  well   considered  case,  a  wholly  dif- 
ferent view  seems  to  have  been  taken. 
Said  Lord  Westbubt  :  **  There  is  no 
foundation  for  the  argument   that  the 
matrimonial  consent  must  of  necessity 
be  referred  to  the  commencement  of  the 
cohabitation,  nor  any  warrant  for  the 
appellant's  ingenious  argument  that,  as 
the  consent  interchanged  must  be  refer- 
red to  some  particular  period,  which  he 
insisted  was  at  the  commencement  of 
the  cohabitation,  and  therefore  insuffi- 
cient, the  cohabitation,  which  continued 
afterwards  without  interruption,  would 
warrant  no  other  conclusion  than  that 
which  would  be  warranted  by  the  con- 
sent interchanged  at  a  time   when   it 
was  insufficient.     I  should  undoubtedly 
oppose  to  that  another,  and,  I  think,  a 
sounder    rule    and    principle   of    law, 
namely,  that  you  must  infer  the  consent 
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to  have  been  given  at  the  first  moment 
when  you  find  the  parties  able  to  enter 
into  the  contract." 

It,  nevertheless,  frequently  happens, 
when  there  was  no  impediment  to  the 
marriage,  and  the  cohabitation  was  at 
first  voluntarily  illicit,   that  tho   time 
of  the  change  in  the  character  of  tho 
relation    can    only    be   approximately 
determined.     Said  the  auditor  in  Phy- 
sick^s  Estate,  4  Am.   Law  Reg.  N.  S. 
418;  "The  exact  date  of  a  marriage 
proved    by    testimony    of   this    nature 
cannot    be    accurately   decided.'*     See 
also  CanjoUe  v.  Ferrie,  28  N.  Y.  90; 
8.   c.    26    Barb.    177 ;    Ferrie   v.    The 
Public  Administrator,  3  Bradf.  (N.  Y.) 
151.     If,  however,  ther6  is  no  general 
reputation    of  marriage,    and    the   co- 
habitation  was  illicit   in   its  origin,  it 
is  clear   that   the   allegation   that   the 
marriage  took  place  at  a  specific  time, 
and  at  a  certain  place,  must  be  clearly 
proved,  in   order   to   defeat   the  prima 
facie  presumption    that  the   continued 
cohabitation  was  not  matrimonial :  Car- 
gile  V.  Wood,  63  Mo.  501  ;  Bamum  v. 
Barnum,  42  Md.  251.     It  has  also  been 
held  that  the  inference  in  favor  of  mar- 
riage could  not  be  drawn  from  cohabita- 
tion and  reputation,  where  it  was  alleged 
that  the  marriage  took  place  at  a  definite 
time  and  in  a  certain  manner :  Blackburn 
V.   Crawfords,  3  Wall.   175-194;  Red^ 
grave  v.  Redgrave,  88  Md.  93  ;   Cram  v. 
Bumham,   5   Me.   214.     This  doctrine 
however  seems  to  have  been  questioned. 
(See  dissenting  opinion  of  Clifford, 
J.,  in   3  Wall.  )95  ;    Bingham  on  De- 
scents  458 ;   and    a  contrary   view   is 
expressed  in  Campbell  v.  Campbell,  and 
De    Thoren    v.    Attorney- General.       In 
Campbell  v.  Campbell  the  wife  was  mar- 
ried,   in    the   presence   of  a   minister, 
during  the  lifetime  of  her  first  husband, 
to  a  man  with  whom  she  thereafter  con- 
tinuously cohabitated  both  before   and 
after  her  husband's  death.    Under  these 
circumstances  Lord  Cbanwokth  said  ; 
<*  Assuming  such  a  ceremony  to  have 
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been  gone  througn,  the  question  still 
remains  behind,  whether  its  existence 
is  sufficient  to  rebut  what  would,  I 
think,  have  been,  if  it  had  not  existed, 
the  irresistible  presumption  of  marriage 
afforded  by  the  rest  of  the  evidence.  I 
think  not.  lliis  bigamous  marriage 
ceremony  did  not  prevent  the  parties  to 
it  from  afterwards  becoming  husband 
and  wife,  if  they  were  minded  so  to 
do."  (P.  205.)  "In  such  circum- 
stances," he  continued,  **  we  ought  to 
infer,  after  their  deaths,  that  at  some 
time  during  the  long  period  during 
which  they  lived  together,  and  in  some 
manner,  however  informal,  they  did  that 
which  they  could  do  without  any  diffi- 
culty, viz.,  enter  into  an  agreement  to 
be  or  become  married  persons,  and  so 
to  acquire  for  themselves  and  their 
children  the  status  which  the  evidence 
satisfies  me  they  wished  to  enjoy.'*  (P. 
206.) 

It  would  therefore  seem  to  be  well 
established  as  a  general  proposition, 
that  marriage  may  be  inferred  from 
continuous  cohabitation  and  uninter- 
rupted repute,  despite  the  conflicting 
presumption  that  springs  from  the  mere- 
tricious inception  of  the  sexual  rela- 
tions :  Wilkinaon  v.  Payne^  4  Durnf.  & 
East  468 ;  Fenton  v.  Reed,  4  Johns. 
52  ;  Jackson  v.  ClaWf  18  Id.  346  ;  Rose 
V.  Clark,  8  Paige  474  ;  Physick's  Es- 
tate, 4  Am.  Law  Reg.  N.  S.  418; 
Hyde  v.  Hyde,  3  Brad.  (N.  Y.)  509; 
Donnelly  v.  Donnelly,  8  B.  Mon.  113- 
7  ;  Dickerson  v.  Brotmi,  49  Miss.  357  ; 
Floyd  V.  Calvert,  53  Miss.  37-46; 
State  V.  Worthinghamy  23  Minn.  528  ; 
Blanchard  v.  Lambert,  43  Iowa  228; 
Holahird  v.  Ins,  Co.,  12  Am.  Law 
Reg.  N.  S.  567  ;  a.  c.  2  Dill.  C.  C. 
167;  Jones  v.  Jones,  45  Md.  155; 
North  v.  North,  1  Barb.  Ch.  241-3. 
It  was  said  indeed  in  Physick^s  Estate, 
that  "  in  the  event  of  such  countervail- 
ing presumptions,  that  in  favor  of  inno- 
cence must  prevail.**  Although  this 
presumption   can   only  be  overthrown 


by  "strong  and  cogent  evidence  to  the 
contrary:"  DeTkoren  v.  Attorney-Gene- 
ral, supra,  p.  690 ;  yet  it  may  be  ques- 
tioned whether  it  will  necessarily  pre- 
vail in  every  instance  over  the  conflict- 
ing inference  that  the  original  status  of 
the  parties  remained  unchanged.  It  is 
not  clear  that  any  greater  technical 
force  is  to  be  given  to  this  presumption 
than  is  warranted  by  the  evidence  from 
which  it  is  derived  :  0*Gara  v.  Eisen- 
lohr,  38  N.  Y.  296-304.  It  was  there- 
fore said  by  Lord  Cranworth,  that 
**  where  a  man  and  woman  have  lived 
together  as  husband  and  wife,  at  a  time 
when  they  could  not  be  husband  and 
wife,  and  where  they  continued  to  live 
together  in  the  same  manner  after  it 
has  become  possible  for  them  to  "become 
husband  and  wife,  the  question  whether 
they  have  become  husband  and  wife,  is 
a  question  not  of  law  but  of  fact.  The 
law  permits  them  to  create  that  relation 
between  themselves,  and  whether  they 
have  done  so,  must  be  decided  like  any 
other  question  of  fact.  The  circum- 
stance that  they  represented  themselves 
to  be  man  and  wife,  when  they  knew 
they  were  not  so,  may  reasonably  be 
taken  into  account  in  estimating  their 
subsequent  conduct.  It  may  neutralize 
the  effect  which  would  otherwise  have 
been  properly  given  to  their  subsequent 
cohabitation,  that  is,  it  may  do  so  as 
matter  of  fact ;  I  cannot  think  that  it 
must  do  so  as  matter  of  law  ;  and  if 
that  be  so,  then  all  which  any  tribunal 
can  do  which  has  to  deal  with  such  a 
question  is,  to  look  to  all  the  circum- 
stances of  the  case,  and  consider 
whether  they  do  or  do  not  lead  to  the 
conclusion  that  the  parties  did  contract 
marriage  at  some  time  after  it  was  pos- 
sible for  them  to  marry  :'*  Campbell  ▼. 
Campbell,  supra,  p.  201. 

The  rule  thus  laid  down  was  illus- 
trated by  the  recent  case  of  the  State  v. 
Worthingham,  23  Minn.  528.  That  was 
a  proceeding  in  bastardy,  in  which  the 
defendant  pleaded  that  the  woman  was 


Digitized  by 


Google 


WILLIAMS  r.  WILLIAMS. 


648 


his  wife.  When  the  parties  first  cohab- 
ited, the  man  was  married  to  another 
woman,  but  he  subsequently  obtained 
a  diTorce,  and  continued  to  reside  with  , 
the  mother  of  the  alleged  bastard  until 
these  proceedings  were  instituted.  Un- 
der these  circumstances,  the  supreme 
court  held  that  the  trial  court  erred  in 
refusing  to  permit  the  defendant  to 
prove  by  his  alleged  wife,  "that  dur- 
ing all  the  time  she  lived  and  cohabited 
with  the  defendant,  and  at  the  time  the 
child  was  begotten,  as  charged  in  the 
complaint,  she  held  herself  out  to  her 
friends,  neighbors  and  the  world  gener- 
ally, as  the  wife  of  the  defendant ;  that 
the  parties  went  to  St.  Paul  and  re- 
mained one  night,  and  returned  to  Min- 
neapolis, and  then  represented  to  the 
world  that  they  had  been  married  ;  that 
the  complaining  witness  thereafter  as- 
sumed and  went  by  the  name  of  Wor- 
thingham.  (P.  531.)  **  The  point  is  pre- 
sented by  counsel  for  the  state,*'  said 
the  court,  **  that  no  presumption  of 
marriage  can  arise  in  this  case  from  any 
oohabitation  of  the  parties  occurring 
after  the  defendant's  divorce,  because 
of  its  illicit  character  in  the  beginning. 
An  intercourse  originally  unlawful  and 
lustful  from  choice,  undoubtedly  raises 
the  presumption  that  its  character  re- 
mains such  during  its  continuance. 
But  this  is  a  presumption,  not  of  law 
but  of  fact,  for  the  consideration  of  the 
jury  in  connection  with  the  particular 
facts  and  circumstances  of  the  case. 
In  the  case  at  bar,  it  appears  that  the 
cohabitation  between  the  parties  had 
its  origin,  in  part  at  least,  in  a  desire 
for  marriage,  and  under  a  promise  that 
fnch  a  relation  should  bo  assumed  as 
soon  as  defendant  could  procure  a  di  • 
Torce  from  his  then  wife.  This  indi- 
cates that  the  parties  regarded  the 
married  state  as  one  preferable  to  that 
of  concubinage,  and  weakens  some- 
what the  force  of  the  presumption  ordi- 
narily attaching  to  an  original  illicit 
cohabitation.     The  weight  which,  is  to 


be  given  to  it,  however,  in  this  as  in 
every  other  case,  rests  exclusively  with 
the  jury  in  the  exercise  of  its  best  judg- 
ment, under  proper  instructions  from 
the  court."  (P.  536-7.)  Such  proper 
instructions  combining  the  two  elements 
which  were  severally  wanting  in  the 
above  and  the  principal  case,  was  found 
in  the  words  of  Treat,  J.,  in  his  charge 
to  the  jury,  in  the  case  of  Holabird  v. 
Atlantic  Ins,  Co.,  12  Am.  Law  Reg.  N. 
S.  566,  where  he  said  :  **  The  attention 
of  the  jury  is  directed  to  the  difference 
between  a  mere  attempted  recognition  of 
a  past  void  marriage  and  a  subsequent 
expression  of  mutual  and  then  present 
consent  to  be  husband  and  wife.  The 
subsequent  marriage  may  be  proved  by 
habit  and  repute,  if  the  evidence  thereof 
satisfies  the  jury  that  the  parties  had 
jnutually  agreed  to  become  husband  and 
wife  in  good  faith  and  cohabited  there- 
after as  such."  (P.  568.) 

See  also,  Rex  v.  Twining,  2  B.  &  Aid. 
386  ;  Rex  v.  Harbone,  2  Ad.  &  El.  540  ; 
Lapsley  v.  Grierson,  1  H.  L.  Cas.  498 ; 
Greenboro*  r.  Underhill,  12  Vt.  604  ; 
Spears  v.  Burton,  81  Miss.  547-54 ; 
WilHe  Y.  Coltins,  48  Id.  496-511; 
Yci^es  y.  Houston,  3  Tex.  433  ;  Best  on 
Presump.,  22  Law  Lib.  4th  series,  p. 
♦61;  1  Bish.  on  Mar.  &  Div.,  {456, 
where  the  presumption  in  favor  of  the 
innocence  of  a  conjugal  union  was 
brought  in  conflict  with  the  ordinary  pre- 
sumption of  the  continuance  of  the  life 
of  a  former  wife  or  husband.  Thus,  in 
the  syllabus  to  Lapsley  v.  Grierson,  sit-  t 
pra,  it  is  stated  that,  *'  there  is  no  abso- 
lute presumption  of  law  as  to  the  contin- 
uance of  life,  nor  any  absolute  presump- 
tion against  a  party  doing  an  act  be- 
cause the  doing  of  it  would  make  him 
guilty  of  an  offence  against  the  law. 
In  every  instance  the  circumstances  of 
the  case  must  be  considered."  And  in 
Rex  V.  Ilarhone,  Dehman,  C.  J.,  says, 
"  that  nothing  can  be  more  absurd  than 
the  notion,  thnt  there  is  to  be  any  rigid 
presumption  of  law  on  such  a  qaestion 
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of  fact,  without  reference  to  accompanj-  stmction   from   the   court    to    weigli 

ing  circumstances,  such  for  instance,  as  against    each   other    the    fandamental 

the  age  or  health   of  the   party."     It  facts  from  which  the  counterrail ing  pre- 

would   therefore   seem,  that   when  the  sumptions  are  deduced,  and   to   strike 

circumstantial    evidence   in  support  of  that   balance  which   best  accords   with 

marriage  becomes  confused  by  conflict-  the  special  circumstances  of  each  indi- 

ing  inferences,  that  it  rests  wholly  with  ridual  case.  J.  P.  B. 

the  jury,  unbiassed  by  any  binding  in- 


Supreme  Court  of  Tennessee. 

JACOB  RENEGAR  v.  THOMAS  C.  THOMPSON. 

If  a  creditor  take  a  mortgage  from  the  principal  debtor  on  sufficient  property  to 
secure  his  debt,  and  afterwards  enter  into  a  different  agreement  with  such  debtor 
and  abandon  the  mortgage,  such  acts  will  discharge  the  surety,  who  may  make  the 
defence  in  a  court  of  law  and  will  not  be  compelled  to  resort  to  a  bill  in  equity. 

On  the  18th  April  1873,  James  Mathews,  with  James  Tatum 
and  Jacob  Renegar  as  his  sureties,  executed  his  note  to  Thompson 
for  $300,  due  25th  December  thereafter.  On  25th  November 
1875,  suit  was  brought.  The  defences  of  the  security,  Renegar, 
were.  First :  That  he  had  given  to  Thompson  verbal  notice  to  col- 
lect the  note,  &c. ;  second :  that  Thompson  had  taken  a  mortgage 
from  Mathews  on  a  saw-mill,  of  the  value  of  $2000  or  $2500,  to 
secure  said  debt,  and  afterwards  abandoned  the  mortgage  and  made 
another  and  different  arrangement  with  the  principal,  Mathews, 
without  the  knowledge  or  consent  of  Renegar.  These  facts  were 
proven  on  the  trial. 

The  opinion  of  the  court  was  delivered  by 

Tdrnet,  J. — The  verbal  notice  to  sue  was  not  a  defence  at  law, 
as  the  statute  requires  such  notice  to  be  given  in  writing  and 
proven  by  two  witnesses.  The  circuit  judge  ruled  that  the  taking 
of  the  mortgage  and  its  abandonment  for  "another  and  different 
arrangement,"  as  the  plaintiff  was  shown  to  have  admitted,  was  no 
defence  to  the  action.  This  was  error ;  the  rule  is,  a  creditor  must, 
in  all  transactions  with  the  principal  debtor,  act  with  the  most 
perfect  good  faith  toward  sureties,  for  if  he  does  any  act  injurious 
to  them  or  inconsistent  with  their  rights,  or  omit  to  do  any  act, 
which  his  duty  to  them  requires,  whereby  they  are  injured,  they  will 
be  discharged  from  responsibility :  Bond  v.  Ray,  5  Humph.  492. 

We  know  of  no  case  in  our  state  in  which  this  question  has 
arisen  at  law.  In  the  case  of  King  v.  Baldwin,  17  Johns.  384, 
Chief  Justice  Spencbr  said :  *'  The  principle  adopted  by  this  court 
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in  RcUhbone  v.  Warren^  that  a  surety  will  be  discharged  if  a  new 
agreement  be  entered  into  between  the  creditor  and  the  principal 
debtor,  varying  or  enlarging  the  time  of  performance  of  a  contract, 
although  amply  supported  by  cases  decided  in  the  English  courts, 
is  of  modern  growth  even  in  a  court  of  equity,  and  it  is  well  settled 
now  that  this  defence  may  be  set  up  in  equity."  I  do  not,  then, 
perceive  any  solid  objection  to  a  court  of  law  taking  cognisance 
of  the  matter  forming  the  grounds  of  the  appellant's  relief,  because 
in  such  cases  courts  of  equity  have  also  jurisdiction.  Much  less  do  I 
perceive  the  necessity  of  applying  to  a  court  of  equity  to  compel  a 
creditor  to  do  what  equity  and  good  conscience  require  of  him." 

If  this  duty  exists  and  does  bind  the  conscience  of  the  creditor, 
I  cannot  conceive  why  it  may  not  be  brought  into  exercise  by  an 
act  in  paisj  and  without  the  intervention  of  a  court  of  equity. 
This  reasoning  applies  in  all  its  force  to  the  case  in  hand. 

If  the  acts  and  conduct  of  the  creditor  are  of  a  sort  to  discharge 
a  surety,  we  know  of  no  substantial  reason  why  the  surety  may 
not  avail  of  them  by  proper  pleas,  to  an  action  at  law  ;  why  may 
he  not  defend  in  the  forum  selected  by  the  creditor,  rather  than  be 
compelled  to  resort  to  the  jurisdictive  powers  of  a  court  of  equity 
and  then  make  a  successful  defence  upon  precisely  the  same  facts 
that  would  be  elicited  under  proper  pleadings  at  law  ?  If  such  was 
ever  the  rule,  it  was  highly  technical  and  without  the  support  of 
reason,  and  should  give  way  to  the  constant  progress  of  improve- 
ment in  our  system  of  jurisprudence. 

The  matters  of  defence  offered  here,  are  plain  and  simple  facts, 
without  the  least  complication,  of  easy  comprehension  by  a  jury, 
and  present  no  reasonable  ground  for  exclusive  equity  jurisdiction 
unless  it  be  a  pure  technicality. 

The  facts  claimed  to  effect  the  discharge  of  the  surety  are  as 
easy  and  intelligible  as  would  be  those  under  pleas  of  payment, 
set-off,  accord  and  satisfaction,  arbitrament  and  award,  or  any  of  the 
other  pleas  commonly  pleaded  in  a  court  of  law,  and  we  can  con- 
ceive of  no  reason  for  distinguishing  between  the  case  at  law  and 
the  cases  instanced.     The  abandonment  of  the  mortgage   in   con- 
sideration of  another  arrangement  with  the  principal    debtor,  -was 
bad  faith  to  the  security  whereby  he  was  injured.^ 

Judgment  reversed. 


»  See  Gillespie  r.  Darwin,  6  Heisk.  21,  *nd  Lindsaj/  v.    Champion,   1    HaxteT 
466,  to  the  same  effect. 
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RECENT    ENGLISH    DECISIONS. 

High  Court  of  Justice.     Chancery  Division, 

WHEELDON  r.  BURROWS. 

There  will  be  no  implied  reservation  of  an  easement,  though  it  be  a  continnons 
and  apparent  easement,  unless  it  be  also  an  easement  of  necessitj. 

A  vendor  having  conveyed  a  plot  of  land,  part  of  his  property,  to  A.,  without 
any  reservation  and  subsequently  another  plot,  part  of  the  property  retained  and 
adjoining  the  first  plot,  to  B.  ;  upon  B.  claiming  in  right  of  his  plot  a  right  of 
light  over  A.'s  plot,  which,  in  the  opinion  of  the  court,  was  not  an  easement  of 
necessity ;  Heldf  that  though  the  easement  claimed  might  be  continuous  and 
apparent,  yet,  not  being  one  of  necessity,  there  was  no  implied  reservation  of  it 
by  the  vendor  out  of  his  conveyance  to  A.,  and  B.  was  therefore  not  entitled  to  it. 

This  was  an  action  whereby  the  plaintiff  sought  to  restrain  the 
defendant  from  pulling  down  a  boarding,  which  the  plaintiff  had 
erected  upon  his  own  land,  for  the  purpose  of  preventing  the 
defendant  acquiring  by  prescription  a  right  to  light  through  the 
windows  of  a  wall  belonging  to  the  defendant,  and  which  separated 
the  land  of  the  defendant  from  that  of  the  plaintiff.  There  was 
no  dispute  as  to  the  facts,  and  the  plaintiff  waived  any  claim  for 
damages  by  reason  of  the  defendant's  trespass.  The  only  question 
therefore  remaining,  was  the  question  of  law  whether  the  defend- 
ant had  or  had  not  a  right  of  light  through  the  above-mentioned 
windows  over  the  plaintiff's  land. 

The  facts  will  be  found  fully  stated  in  the  judgment  of  the  Vice- 
Chancellor,  who  delivered  a  written  judgment. 

Horton  Smithy  Q.  C,  and  Homer,  for  the  plaintiff. — The  vendor 
conveyed  our  piece  of  land  to  us  without  any  reservation  of  ease- 
ments before  the  conveyance  to  the  defendant,  and  therefore,  on  the 
rule  of  law  that  a  grantor  cannot  derogate  from  his  own  grant,  no 
right  of  light  for  the  land  of  the  vendor  retained  by  him  and  the 
shed  built  upon  it  was  reserved.  The  fact  that  such  an  easement 
as  the  right  of  light  claimed  in  this  case  is  an  apparent  and  con- 
tinuous easement,  does  not  cause  an  implied  reservation  of  such 
easement,  except  where  the  easement  is  one  of  necessity,  which 
the  evidence  shows  this  is  not.  Russell  v.  Harford,  Law  Rep. 
2  Eq.  607  ;  Gale  on  Easements,  4th  ed.,  c.  4  ;  Suffield  v.  Brown^ 
4  DeG.,  J.  &  S.  185  ;  Pyer  v.  CaHer,  1  H.  &  N.  922 ;  Tenant 
V.  Goldwin,  2  Ld.  Raym.  1093,  1  SaJk.  360 ;  Palmer  v.  Fletcher, 
1  Lev.  122 ;    White  v.  Bass,  7  H.  &  N.  722 ;  Curriers   Co.  v. 
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CorheU,  2  Dr.  &  Sm.  355,  4  DeG.,  J.  &  S.  764,  771 ;  EIKb  v. 
Manchester  Oarriage  Co,,  Law  Rep.  2  C.  P.  D.  13 ;  Orosaley  v. 
JLightowler,  Law  Rep.  3  Eq.  279,  283,  Law  Rep.  2  Ch.  478 ; 
Watts  V.  Kelson,  Law  Rep.  6  Ch.  166 ;  Bodd  v.  Burchell,  1  H. 
&  C.  113 ;  Pearson  v,  Spencer,  3  B.  &  S.  762 ;  Morland  v.  Cooky 
Law  Rep.  6  Eq.  265. 

Sir  ff.  if.  Jackson,  Q.  C,  and  -F.  JST.  CoU,  for  the  defendant— 
The  defendant  is  entitled  to  a  right  of  light  in  respect  of  his  shed, 
tor  thoagh  there  was  no  express  reservation  of  easements  by  the  ven- 
dor out  of  his  conveyance  to  the  .plaintiff,  this  right  of  light  is  an 
easement  apparent  and  continuous,  and  is  thus  impliedly  reserved 
without  express  reservation.  Pyer  v.  Carter ;  Wardle  v.  Brock- 
lehurst,  1  E.  &  E.  1058  ;  (Jale  on  Easements,  4th  ed.,  c.  4 ;  Nich- 
olas V.  Chamberlain,  Cro.  Jac.  121 ;  Pinnington  v.  Q-alland,  9 
Ex.  1 ;  Richards  v.  Rose,  9  Id.  215 ;  Kay  v.  Oxley,  Law  Rep. 
10  Q.  B.  360 ;  Goddard  on  Easements  138 ;  Swansborotigk  v. 
Coventry,  9  Bing.  305 ;  Compton  v.  Richards,  1  Price  27  :  Ewart 
V.  Cochrane,  4  Macq.  117  ;  Bodd  v.  Burchell,  1  H.  &  C.  113 ; 
Bavies  v.  Sear,  Law  Rep.  7  Eq.  427 ;  Hinchliffe  v.  Kinnoul,  5 
Bing.  N.  C.  25;  Dart's  Vendor  and  Purchaser,  5th  ed.,  p.  537. 

Horton  Smith,  Q.  C,  in  reply. 

Bacon,  V.  C. — This  action  is  brought  by  the  plaintiff  for  the 
purpose  of  restraining  the  defendant  from  repeating  a  trespass  com- 
mitted by  him  upon  the  plaintiff's  land,  the  defendant  insisting 
that  the  alleged  trespass  had  been  merely  the  exercise  of  the  right 
possessed  by  him,  to  prevent  the  erection  on  the  plaintiff's  land  of 
any  obstruction  to  the  use  of  light  through  certain  windows  in  a 
tenement,  belonging  to  the  defendant  and  adjacent  to  and  over- 
looking the  plaintiff's  land.  [His  lordship,  after  adverting  to  the 
facts  as  regards  the  trespass,  which  he  said  was  admittedly  trivial, 
and  merely  for  the  purpose  of  trying  the  right,  continued :]  The 
question  to  be  decided  is  therefore  one  of  law  only. 

In  1856,  one  Allen  became  the  absolute  owner  of  a  piece  of  land 
in  Derby,  of  which  the  portion  now  belonging  to  the  plaintiff  and 
lying  towards  the  north,  was  divided  from  the  rest  by  a  dry  brick 
wall.  In  1858,  Allen  built  upon  the  southern  part  of  his  land, 
close  to  this  wall,  a  shed  or  workshop,  which  was  lighted  only  by 
skylights.     In  1861,  Allen  altered  this  shed,  rebuilt  and  raised 
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the  wall  belonging  to  it  and  also  raised  the  roof,  abolished  the  sky- 
lights, and  inserted  four  windows  in  the  wall  which  he  had  so 
raised.  Of  these  windows,  one  was  afterwards  covered  by  a  work- 
shop, built  by  Allen  on  that  part  of  the  land  which  has  become  the 
plaintiff's,  but  there  remained  and  still  remain  in  the  wall  of  the 
shed  built  by  Allen  three  windows,  the  subject  of  the  present 
action.  Allen  continued  to  use  and  occupy  the  whole  of  the  prem- 
ises until  1867,  when  they  were  sold  by  him  to  one  Woolley.  In 
1871,  Woolley  conveyed  the  premises  to  Tetley,  who,  in  1875, 
caused  them  to  be  advertised  for  sale  by  public  auction.  The  plain- 
tiff's immediate  predecessor  became  the  purchaser  at  the  auction 
of  lot  10,  described  in  the  printed  particulars  of  sale  as,  "  All  that 
valuable  piece  of  eligible  building  land,  containing,  &c.,  and  hav- 
ing a  frontage  and  depth,  &c.,  together  with  the  building  thereon, 
now  used  and  occupied  by  Mr.  Wm.  Wheeldon  (the  plaintiff's  pre- 
decessor in  title),  as  a  millwright's  shop.  This  lot  is  suitable  for 
the  erection  of  a  factory  or  mill."  .By  a  deed  datied  the  6th  of 
January  1876,  Tetley  conveyed  the  land  to  Wm.  Wheeldon  in  fee, 
by  the  description  of  "  All  that  piece  or  parcel  of  land  or  ground 
containing  by  admeasurement  600  feet,"  &c.,  "  together  with  the 
buildings  erected  on  a  part  of  the  said  piece  of  land  and  now  used 
or  occupied  as  a  millwright's  shop,  and  which  piece  of  land  and 
hereditaments  are  bounded  towards  the  east,  &c.,  towards  the  west, 
&c.,  towards  the  north,  &c.,  and  on  or  towards  the  south,  by  other 
hereditaments  remaining  the  property  of  the  said  Samuel  Tetley, 
and  which  are  now  in  the  tenure  or  occupation  of  the  said  Wm. 
Wheeldon."  Then  came  the  usual  general  words,  "  Together  with 
all  walls,  fences,  lights,  watercourses,"  and  so  on.  The  premises, 
now  the  property  of  the  defendant,  were  thus  described  in  the  same 
particulars  of  sale  as,  ^^  All  that  valuable  silk-mill,  situate  on  Monk 
street,  consisting  of  a  three-story  mill,  winding-room  and  other 
rooms,  and  high  pressure  steam-engine,  and  an  elastic  web  manu- 
factory situate  in  the  rear,  the  whole  forming  one  of  the  most  com- 
plete establishments  in  Derby ;  the  mill  and  gimp-shed  are  at 
present  let.  The  whole  machinery  on  this  lot  will  be  sold  with  the 
freehold,  particulars  of  which  will  be  furnished."  This  lot  was 
bought  in  at  the  auction,  and  was  afterwards  purchased  by  private 
contract  by  the  defendant,  to  whom  it  was  conveyed  by  Tetley,  by 
a  conveyance  dated  the  7th  of  April  1871,  by  the  description  of 
"  All  that  silk-mill  and  factory,"  and  so  on,  and  the  boundaries, 
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'^  on  other  part  by  a  piece  of  land  and  hereditaments  lately  sold 
and  conveyed  by  the  said  Samuel  Tetley  to  one  Wm.  Wheeldon, 
and  on  the  south/'  by  other  premises,  and  so  one;  that  clause  con- 
tains the  usual  general  words,  among  which  are,  ^'  together  with 
all  houses,  out-houses,  gardens,  passages,  lights,  waters,  water- 
courses, privileges,  emoluments  and  appurtenances  whatsoever/' 

In  January  1878,  the  plaintiflF  erected  boardings  near  to  the 
edge  of  her  land,  and  facing  the  three  windows  of  the  defendant's 
shed,  for  the  purpose  of  ascertaining  her  right  to  the  uncontrolled 
use  and  possession  of  the  whole  of  her  land.  Immediately  there- 
upon, the  defendant  knocked  down  those  boardings  by  means  of 
crowbars  or  poles  inserted  through  the  windows  of  his  wall.  These 
fiicts  are  all  clearly  proved  or  admitted. 

Numerous  authorities  have  been  referred  to  on  both  sides,  but 
the  principles  of  law  insisted  upon  by  the  plaintiff  are,  that  the 
defendant's  vendor,  not  being  entitled  to  any  prescriptive  right  to 
the  lights  in  question,  and  no  mention  having  been  made  of  them 
in  the  conveyance  to  the  plaintiff 's  predecessor  in  title,  an  absolute, 
unqualified,  unrestricted  right  to  the  land  passes  by  the  conveyance 
to  him  ;  and  that  to  hold  the  contrary  would  be  repugnant  to  the 
well-established  principle  of  law,  that  a  grantor  cannot  derogate 
from  his  grant.  The  defendant,  on  the  other  hand,  asserts  and 
insists  that  the  three  windows  in  question  constituted  a  continuous 
easement,  and  that  it  was  open  and  notorious,  and  that  although  no 
mention  is  made  of  it  by  way  of  reservation  or  otherwise  in  the 
conveyance  through  which  the  plaintiff  claims,  it  must  in  point  of 
law  be  held  that  a  reservation  of  the  vendor's  rights  to  it  must  be 
implied,  and  that  such  implication  is  as  extensive  and  effectual  as 
if  the  reservation  had  been  in  terms  and  unequivocally  expressed 
in  the  conveyance  under  which  the  plaintiff  claims.  [His  lordship 
then  remarked  upon  the  number  of  cases  cited  and  the  differences 
between  them,  and  continued :]  It  is  enough  if  a  conclusive  and 
clear  principle  of  law  is  deducible  from  them,  and  must  be  recog- 
nised in  every  case  to  which  it  is  applicable.  [His  lordship  then 
referred  to  White  v.  Baas,  and  part  of  the  judgment  of  Mr.  Baron 
Martin  therein,  as  follows:  "  The  plaintiff's  counsel  contends  that 
notwithstanding  the  grant  of  the  land  in  the  most  general  terms, 
die  purchasers  are  restricted  in  their  use  of  it,  so  that  they  cannot 
make  any  erection  upon  it,  which  obstructs  the  light  and  air  of  the 
Vol.  XXVII.— 82 
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plaintiff's  house ;  I  know  of  no  authority  for  that  position,"  and 
continued :]  In  Suffield  v.  Brovm,  Lord  Westbury  in  his  judg- 
ment says:  *'  The  effect  of  this  (that  was  the  judgment  appealed 
from)  is,  that  if  I  purchase  from  the  owner  of  two  adjoining  free- 
hold tenements,  the  fee-siraple  of  one  of  them,  and  have  it  con- 
veyed to  me  in  the  most  ample  and  unqualified  form,  I  am  hound 
to  take  notice  of  the  manner  in  which  the  adjoining  tenement  is 
used  or  enjoyed  by  my  vendor,  and  to  permit  all  such  constant  or 
occasional  invasions  of  the  property  conveyed  as  may  be  requisite 
for  the  enjoyment  of  the  remaining  tenement  in  as  full  and  ample 
a  manner  as  it  was  used  and  enjoyed  by  the  vendor  at  the  time  of 
such  sale  and  conveyance.  This  is  a  very  serious  and  alarming 
doctrine ;  and  I  believe  it  to  be  of  very  recent  introduction,  and  it 
is,  in  my  judgment,  unsupported  by  any  reason  or  principle  when 
applied  to  grants  for  valuable  consideration.**  Then  Lord  West- 
BURY*s  attention  seems  to  have  been  drawn  to  the  passages  to 
which  I  have  been  referred  in  Gale  on  Easements,  and  he  says : 
"  I  cannot  agree  that  a  grantor  can  derogate  from  his  own  absolute 
grant  so  as  to  claim  rights  over  the  thing  granted,  even  if  they 
were  at  the  time  of  the  grant  continuous  and  apparent  easements, 
enjoyed  by  an  adjoining  tenement,  which  remains  the  property  of 
him,  the  grantor."  In  the  course  of  his  judgment,  Lord  West- 
bury  expressed  his  dissent  from  the  judgment  of  the  Court  of 
Exchequer  in  Pi/er  v.  Carter ;  and  the  Lords  Justices  having,  in  a 
subsequent  case  of  Watts  v.  Kelson,  expressed  a  contrary  opinion, 
being  satisfied  with  the  decision  in  Pyer  v.  Carter,  it  has  been 
suggested  that  some  doubt  is  thrown  upon  Lord  Wbstbury's  judg- 
ment in  Suffield  v.  Brown ;  but  I  think  there  is  no  ground  for 
such  a  suggestion,  for  whether  Pyer  v.  Carter  was  rightly  decided 
or  not  does  not  affect  Lord  Westbury*s  decision  in  the  case  before 
him.  I  am  not  under  the  necessity  of  expressing  any  opinion  on 
the  subject;  but  Lord  Chelmsford,  in  Crossley  v.  lAghtowler 
speaking  of  Lord  Westbury's  view  of  Pyer  v.  Carter,  said,  "  I 
entirely  agree  with  this  view,"  and  further,  "  It  appears  to  me  to 
be  an  immaterial  circumstance  that  the  easement  should  be  appar- 
ent and  continuous,  for  non  constat  that  the  grantor  does  not  intend 
to  relinquish  it,  unless  he  shows  the  contrary  by  expressly  reserv- 
ing it.  The  argument  of  the  defendants  would  make  in  every  case 
of  this  kind,  an  implied  reservation  by  law,  and  yet  the  law  will 
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not  reserve  anything  out  of  a  grant  in*  favor  of  a  grantor  except 
in  case  of  necessity/' 

That  seems  clearly  to  be  the  law,  though  Lord  Chelmsford  in 
that  case,  says,  if  carried  to  excess  it  would  produce  great  and 
startling  injustice.    [His  lordship  then  referred  to  Ullis  v.  Man- 
Chester  Carriage  Co.,  which  followed  the  cases  he  had  previously 
referred  to,  and  continued :]    Now,  this  being  the  state  of  the  law, 
the  defendants  have  relied  upon  the  case  of  Pyer  v.  Carter,  and 
several  other  cases,  as  showing  that  with  respect  to  continuous 
easements,  the  absence  of  any  mention  in  the  conveyance  of  any 
reservation  is  not  inconsistent  with  a  reservation  by  implication ; 
but  all  the  cases  in  which  a  reservation  has  been  implied,  are  cases 
in  which  the  necessity  of  the  case  required  such  an  implication. 
Why  ?     Because  the  thing  sold  and  conveyed  could  not  be  enjoyed 
by  the  grantee  in  the  manner  and  to  the  extent  which  it  was 
plainly   by  both  parties  intended  that  it  should  be,  unless  such 
implication  were  made.     I  take  it  that  the  rule  of  implication  is 
founded  upon  the  mere  necessity  of  the  case  and  the  impossibility 
of  admitting  that  the  contract,  and  the  intention  of  the  parties  to 
it  would  be  complete  without  the  implication.     The  subject  of  the 
implication  is  held  to  have  been  involved  in  the  terms  of  the  con- 
tract, and  the  justice  and  honesty  of  the  transaction  require  that 
the  law  should  supply  that,  which  by  the  inadvertence  of  the  par- 
ties, has  not  been  expressed  in  words.     Upon  this  principle  every 
one  of  the  cases  referred  to  is  founded  and  all  are  reconcilable, 
and  no  case  has  been  cited,  nor  do  I  believe  that  any  can  be  found 
in  which  an  implication  has  been  made  not  based  upon  necessity 
and  the  justice  that  necessity  imperatively  calls  into  active  opera- 
tion.    It  cannot,  I  think,  be  said  that  any  such  necessity  exists  in 
the  present  case  as  renders  it  expedient  or  proper  that  the  vendor 
of  lot  6  should  reserve  to  himself  any  right  in  lot  10  which  would 
exclude  or  restrict  the  grantee  of  lot  6  from  using  and  enjoying  it 
without  qualification  or  restriction.     It  was  not  necessary  that  the 
windows  in  the  shed  should  exist ;  it  is  not  suggested  that  there 
is  any  particular  manufacture  carried  on  in  the  shed,  or  that  any 
peculiar  position  of  windows  or  condition  of  the  light  are  requisite 
for  the   full  enjoyment  by  the  vendor  of  that  portion  of  his  pro- 
perty, which  he  retained  after  he  conveyed  the  land  to  the  plaintiff 
without  reservation.     Windows  might  have  been  inserted  by  the 
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vendor  on  the  other  side  of  his  shed,  or  he  might  have  reverted  to 
his  former  contrivance  of  lighting  it  by  skylights. 

The  plaintiff  is  therefore  entitled  to  his  injunction. 


How  generally  the  American  courts 
deny  the  acquisition  of  a  right  to  light 
and  air  by  prescription,  as  allowed  in 
England,   was   shown    in   the  note  to 
Stein  V.  Hauckf  17  Am.  Law  Reg.  440, 
but  on  the  point  involved  in  Wheeldon  v. 
Burroughs,  they  are  much  divided.  Four 
different  views  seem  to  prevail.     The 
first  is  that  upon  the  severance  of  a  tene- 
ment, a  right  to  light  and  air  is  gener- 
ally implied  in  favor  of  the  grantee  over 
the  remaining  land  of  the  grantor,  and 
apparently    without    reference    to    the 
question  of  its  actual  necessity  for  the 
full   enjoyment  of  the  estate   granted. 
The  second  is  that  such  right  is  implied 
only  when  it  is  actually  necessary,  and 
not  where  it  is  only  convenient,  though 
highly  so,  to  the  purchaser.   Third,  that 
such   right   is  never  implied,  however 
necessary  to  the  enjoyment  of  the  estate 
purchased.     Fourth,  that  such  right  is 
never  impliedly  reserved  in  favor  of  a 
grantor,    as   against   an    absolute   and 
unconditional  grantee,  free  from  encum- 
brances, even  if  under  similar  circum- 
stances it  might  be  implied  in  favor  of 
a  grantee  against  his  grantor. 

1.  The  right  is  implied  whether  neces- 
sary to  the  estate  or  not. 

The  earliest  reported  case  on  this 
point  is  Story  v.  Odin,  12  Mass.  157, 
which,  though  subsequently  shaken  if 
not  overruled  in  its  own  state,  has  yet 
been  so  often  approved  and  followed 
elsewhere,  that  an  impartial  consider- 
ation of  the  authorities  seems  to  require 
its  citation  as  a  leading  case  on  this  side 
of  the  question. 

In  that  case  Story  bought,  in  1795,  a 
lot  of  land  of  the  town  of  Boston  situ- 
ated in  Dock  square,  with  a  store  upon 
it,  having  a  door  and  two  or  three 
windows  looking  out  over  the  adjacent 
vacant  lot  also  owned  by  the  town,  and 


which  the  town  subsequently,  in  1812, 
sold  to  Odin,  who  erected  a  buildin^^ 
upon  it,  covering  the  whole  ground,  and 
adjoining  the  back  wall  of  the  store, 
and  thus  obstructed  the  light  and  air 
thereto.  The  deed  to  S.  was  with  all  the 
privileges  and  appurtenances,  and  widi- 
out  any  exception  or  reservation  of  a 
right  to  build  on  the  adjoining  lot,  or 
to  stop  the  lights  in  the  store  so  sold. 
It  was  held  to  be  '*  clear  that  the  grant- 
ors themselves  could  not  afterwards 
lawfully  stop  those  lights,  and  thus 
defeat  or  impair  their  own  grant ;  and 
as  ihey  could  not  do  this  themselves,  so 
neither  could  they  convey  a  right  to  do 
it  to  a  stranger."  And  a  verdict  for  S. 
was  sustained. 

This  case  has  not  only  been  often 
cited  with  apparent  approbation  in  the 
same  state  (sec  17  Mass.  448),  but  also 
by  such  distinguished  judges  elsewhere, 
as  Story,  Sbldkn  and  others.  See 
1  Sumn.  503;  21  N.  Y.  513. 

Next  after  Story  v.  Odin,  and  much 
relying  upon  it,  came  Robeson  v.  Pit- 
tenger,  1  Green's  Ch.  Rep.  57,  in  the 
Court  of  Chancery  of  New  Jersey,  in 
1838.  There  S.  owning  two  lots,  built 
a  dwelling-house  on  one  •*  immediately 
on  the  line  of"  the  other,  with  six 
windows,  which  opened  and  received 
light  and  air  from  the  other.  The  house 
came  into  the  possession  of  the  plaintiff, 
and  the  other  lot  into  that  of  the  defend- 
ant, who  purposed  to  erect  a  building 
thereon  which  would  darken  the  plain- 
tiff's windows.  The  plaintiff  obtained 
an  injunction  against  the  same,  partly 
upon  the  ground  that  the  windows  had 
existed  for  more  than  twenty  years,  and 
partly  because  **  the  adjoining  lot  was 
owned  by  the  man  who  built  the  house 
and  subsequently  sold  it  to  the  plain- 
tiff." 
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But  the  most  direct,  and  apparently 
the  best  considered  recent  American 
aothority  npon  this  side  of  the  qnestion 
is  that  of  Janet  v.  Jenkins,  34  Md.  1 
(1870).  In  this  case  A.,  the  owner  of 
two  adjoining  lots,  called  the  east  and 
west  lots,  leased  the  east  lot  for  ninety- 
nine  years,  with  a  covenant  that  the 
lessee  might  make  openings,  and  place 
lights  in  the  wall  which  he  contemplated 
erecting  on  the  west  line  of  said  lot. 
The  wall  was  erected  and  lights  placed 
in  it  overlooking  the  west  lot,  which  A. 
snbscqaently  conveyed  to  B.  Sabse- 
qaently  to  the  erection  of  the  wall,  and 
the  last  deed  to  B.,  A.  sold  the  east  lot 
to  C,  by  a  deed  containing  this  clause : 
with,  "  all  and  every  the  rights,  alleys, 
ways,  waters,  privileges,  appurtenances 
and  advantagts  to  the  same  belonging, 
•r  in  any  wist  appertaining.'*  The  deed 
of  the  west  lot  to  B.  contained  a  special 
covenant  of  warranty,  and  in  an  action 
thereon  for  an  alleged  breach  by  reason 
of  the  existence  of  the  wail  on  the  east 
lot,  overlooking  the  other,  whereby  the 
grantee  was  prevented  from  building  on 
the  same,  it  was  clearly  held  that  the 
owner  of  the  east  lot  had  acquired  by 
his  grant  a  right  to  maintain  the  wall 
and  windows,  and  overlook  the  other 
lot,  and  the  case  of  Stwy  v.  Odiny  was 
cited  and  approved.  Perhaps  the  pecu- 
liar phraseology  of  the  grant  in  this 
case  may  have  aided  in  arriving  at  the 
conclusion,  but  the  court  seems  to  fully 
adopt  the  broad  English  doctrine. 

The  Englbh  rule  seems  also  to  pre- 
vail in  Louisiana  :  Dazel  v.  Boisblane, 
1  La.  Ann.  407  (1646)  ;  but  this  may 
be  expressly  secured  by  the  civil  code, 
there  prevailing.  See  especially  Arti- 
cles 707,  711,  712,  713. 

2.  The  second  view  is  that  such  im- 
plied grant  exists,  where  the  existing 
light  and  air  is  substantially  necessary 
for  the  enjoyment  of  the  house  or  build- 
ing conveyed,  but  not  where  it  is  only 
convtnxent* 
^  On  this  subject  Judge  Washburn, 


after  a  review  of  several  authorities, 
says  (Wash,  on  Easements,  c.  iv.,  sect. 
6,  p.  618)  :  **  So  far  as  weight  of  au- 
thority, both  English  and  American, 
goes,  it  would  seem  that  if  one  sell  a 
house,  the  light  necessary  for  the  reason- 
able enjoyment  whereof  is  derived  from 
and  across  adjoining  land,  then  belong- 
ing to  the  same  owner,  the  easement 
of  light  and  air  over  such  vacant  lot 
would  pass  as  incident  to  the  dwelling- 
house,  because  necessary  to  the  enjoyment 
thereof;  but  that  the  law  would  not 
carry  the  doctrine  to  the  securing  of 
such  easement,  as  a  mere  convenience 
to  the  granted  premises." 

It  may  be  that  the  above  is  a  just  and 
reasonable  rule  to  prevail,  but  it  is  not 
easy  to  see  that  it  is  positively  deter- 
mined by  the  authorities  referred  to  by 
the  learned  author.  It  has,  however, 
some  supposed  analogies  to  support  it, 
and  it  has  recently  been  cited  and  ap- 
proved in  several  cases.  It  was  quoted 
with  approbation  in  Turner  v.  Thompson, 
58  Ga.  268  (1877),  although  that  state 
denies  the  doctrine  of  any  prescriptive 
right  to  light  and  air;  49  Ga.  19. 

So,  in  Powell  v.  Sitns,  5  West  Va.  1 
(1871),  it  was  held  that  an  implied 
grant  of  an  casement  of  lights  will  be 
sustained  only  in  cases  of  real  and 
obvious  necessity ;  and  will  be  rejected 
when  the  person  claiming  the  same  can, 
at  a  reasonable  cost,  substitute  other 
lights  to  his  building ;  each  case  being 
determined  on  its  own  facts  as  to  the 
degree  of  necessity  requisite  for  a  founda- 
tion of  the  rights. 

In  like  manner  in  White  v.  Bradley, 
66  Me.  263  (1876),  it  seems  to  be 
impliedly  admitted  that  there  may  be 
cases  falling  under  Judge  Washburn's 
rule  of  necessity,  though  that  particular 
case  was  decided  against  the  right,  on 
the  ground  that  it  was  a  ''  mere  con- 
venience** to  the  granted  premises. 

3.  The  right  is  newr  implied.  There 
is  certainly  some  room  for  argument 
that    if  light  is    absolutely    necessary 
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to  enjov  the  estate  granted,  a  right  to 
its  free  passage  might  be  implied,  in 
the  same  manner  as  a  right  of  waj 
arises  where  no  other  means  of  access 
exist  to  the  estate  conveyed  ;  but  the 
carrent  of  modern  authorities  seems  to 
set  against  applying  the  analogy  to 
light  and  air  ;  especially  in  those  states 
which  repudiate  the  English  doctrine 
of  a  prescriptive  right  of  light. 

One  of  the  most  striking  illustrations 
of  this  view  may  be  found  in  the  recent 
elaborately  considered  case  of  Keats  r. 
Hugo,  115  Mass.  204  (1874).  The 
defendant  had  sold  the  plaintiff  a  dwell- 
ing-house, by  a  warranty-deed,  with  all 
the  *' privileges  and  appurtenances." 
The  house  stood  on  the  line  adjoining 
other  vacant  land  of  the  defendant, 
with  a  door  and  windows  in  that  side. 
After  the  conveyance  the  defendant 
erected  a  structure  and  woodshed  on  his 
vacant  lot  against  the  dwelling-house, 
atid  within  about  eight  inches  of  the  same. 
The  plaintiff  brought  an  action  for 
obstructing  his  right  to  light  and  air, 
and  the  question  of  an  implied  grant 
was  the  only  point  involved  in  the  case. 
Two  other  cases  involving  similar  ques- 
tions between  other  parties  were  also 
argued  by  eminent  counsel,  and  the 
whole  were  carefully  considered  to- 
gether, and  the  same  result  reached  in 
each  by  the  whole  court.  Chief  Justice 
GiiAT,  in  an  elaborate  review  of  the 
authorities,  establishes,  first,  that  in  thai 
state  no  right  of  light  and  air  could 
be  obtained  by  prescription  ;  and  second, 
that  the  same  considerations  lead  to  the 
position  that  the  doctrine  of  implied 
grant  (which  is  there  recognisc^d  in 
some  other  easements),  does  not  apply 
to  this  claim.  **  By  nature,**  he  says, 
<*  light  and  air  do  not  flow  in  definite 
channels,  but  are  universally  diffused. 
The  supposed  necessity  for  their  pas- 
sage in  a  particular  line  or  direction  to 
any  lot  of  land,  is  created  not  by  the 
relative  situation  of  that  lot  to  the  sur- 
rounding lands,  but  by  the  manner  in 


which   that   lot  has  been   built   upon. 
The  actual   enjoyment  of  the  air  and 
light  by  the  owner  of  the  house  is  upoD 
bis  own  land  only.     He  makes  no  tan- 
gible  or   visible   use  of  the   adjoining 
lands,    nor   indeed   any   nse  of  ihcm, 
which  can   be  made  the  sabjcci  of  an 
action  by  their  owner,  or  which  in  any 
way  interferes  with  the  latter's  enjoy- 
ment of  the  light  and  air  upon  his  own 
lands,  or  with  any  use  of  those  lands 
in  their  existing  condition.     In  short, 
the  owner  of   the  adjoining  lands  has 
submitted  to  nothing  which  actually  en- 
croached upon  his  rights,  and  cannot, 
therefore,  bo  presumed  to  have  assented 
to  any   such  encroachment.     The  use 
and  enjoyment  of  the  adjoining  land  are 
certainly  no  more  subordinate  to  those 
of  the  house  where  both  are  owned  by 
one  man,  than  where  the  owners  are 
different.     The  reasons  upon  which  il 
has  been  held  that  no  grant  of  a  right 
to  air  and  light  can   be  implied  fronn 
any  length   of  continuous   enjoyment, 
are  equally  strong  against  implying  a 
grant  of  such  a  right  from  the  mere 
conveyance  of  a  house  with  windows 
overlooking  the  house  of  the  grantor. 
To  imply  the  grant  of  such  a  right  in 
either    case,     without   express    words, 
would  greatly  embarrass  the  iroprove- 
ment  of  estates,  and  by  reason  of  the 
very  indefinite   character  of  tlie   right 
asserted,  promote  litigation.     The  sim- 
plest  rule,  and   that   best   suited   to   a 
country   like    ours,  in   which    changes 
are    continually   taking    place    in   the 
ownership  and  the  use  of  lands,  is  that 
no  right  of  this  character  can   be  ac- 
quired  without   express    grant  of   an 
interest  in  or  covenant  relating  to,  the 
lands  over  which  the  right  is  claimed." 

Story  V.  Odin  was  criticised  and 
distinguished  but  was  not  expressly  de- 
clared to  be  overruled,  as  apparently  it 
might  safely  have  been. 

The  courts  of  New  York  also  deny  the 
doctrine  of  an  implied  grant,  especially 
between   lessor  and   lessee ;  and    they 
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iiUow  a  landlord  who  owns  land  adjoin- 
ing the  demised  premises  to  build  upon 
it,  even  though  thereby  he  seriously 
darkens  the  light  in  the  buildings  leased. 
Palmer  y.  Wetmore,  2  Sandt.  316  (1849)  ; 
MftrsY.  Gtmmtl,  10  Barb.  537  (1851)  ; 
and  Ohio  is  to  the  same  effect ;  Mullen 
T.  Strieker,  19  Ohio  St.  135  (1869)  ; 
even  if  the  nse  of  the  windows  be  actu- 
ally necessary  for  the  estate  granted  ; 
and  Pennsylvania  inclines  the  same  way: 
Maynard  v.  Ether,  17  Penn.  St.  222 
(1851);  33  Id.  371.  Indiana,  in 
Keiferx,  Klein,  51  Ind.  316  (1875), 
in  an  elaborate  opinion,  adopted  the 
same  rule. 

4.  Even  if  the  doctrine  of  an  implied 
grant  be  applied  in  favor  of  a  grantee 
there  is  much  less  reason  to  apply  it  in 
favor  of  the  grantor,  and  it  may  be 
safely  asserted  that  nowhere,  in  England 
or  America,  can  a  grantor  who  has 
sold  a  vacant  lot  without  restriction  or 
reservation,  having  his  dwelling-house 
adjoining,  retain  any  implied  right  to 
prevent  his  grantee  from  erecting  any 
building  or  structure  on  the  land  granted, 
even  though  it  should  interfere  with 
lights  and  windows  of  his  own  house. 
The  contrary  rule  would  clearly  dero- 
gate from  his  grant,  since  he  conveys 
a  fee  unrestricted,  and  cujua  est  aolnm 
eju8  eM  ad  caelum. 

This  was  the  point  really  involved  in 
the  elaborate  and  well-considered  case 
of  MorrisoH  v.  Marquardt,  7  Am.  Law 
Reg.  N.  S.  336;  24  Iowa  35  (1867), 
although  the  court  inclined  to  apply 
the  same  mle  conversely,  certainly  un- 
less it  be  cl^ar  from  the  deed  that  the 
parties  intended  differently. 

And  this  is  undoubtedly  the  .English 
law  ;  the  grantee  in  the  case  of  an  ab- 
solute  conveyance  has  a  right  to  use 
the  land  in  any  lawful  way,  for  if  the 
grantor  fear  an  injury  to  his  lights  and 


air,  he  should  make  a  restriction  in  the 
deed  of  conveyance  :  Tenant  v.  Goodwin, 
2  Ld.  Raym.  1893,  Ld.  Holt  ;  White  v. 
Bass,  7  H.  &  N.  722  (1862),  Curriers* 
Of.  V.  Corbett,  2  Dr.  &  Sm.  355  (1865). 

This  point  was  more  fully  considered 
in  the  late  case  of  Ellis  v.  The  Man- 
chester Carriage  Co.,  2  C.  P.  Div.  13 
(1876).  There  the  plaintiff^,  in  1867, 
bought  nine  houses  in  Manchester,  the 
rear  of  which  abutted  on  a  street  or  way, 
on  the  opposite  side  of  which  were 
certain  cottages.  In  1868,  he  bought 
the  cottages  also,  but  by  a  different  title. 
Both  estates  had  existed  in  their  then 
condition  for  over  twenty  years.  In  1870 
the  plaintiff"  sold  the  cottages  to  D., 
without  any  reservation,  who  afterwards 
conveyed  to  the  defendants  ;  they  pulled 
down  the  cottages  and  erected  a  large 
building  upon  the  site,  and  also  upon  a 
portion  of  the  intervening  street  or  way, 
and  so  obstructed  the  plaintiff's  windows. 
It  was  held,  that  although  the  plaintifTs 
houses  had  acquired  an  *'  absolute  and 
indefeasible,'*  right  to  light,  under  stat. 
2  &  3  Wm.  4,  c.  71,  s.  3,  the  defend- 
ants were  not  guilty  of  any  wrongful 
obstruction  of  the  plaintiff^s  lights,  since 
his  own  deed  to  D.  was  without  any  res- 
ervation. And  see  Warner  v.  McBride, 
36  Law  T.  360  (1877). 

Hence  it  will  be  seen  that  although 
in  cases  of  some  easements,  such  as  a 
right  of  way,  an  implied  reservation 
exists  in  favor  of  the  grantor  over  or 
upon  the  land  granted,  especially  when 
reasonably  necessary  for  the  use  of  the 
estate  retained ;  this  doctrine  is  not 
applied  to  an  easement  of  light  and  air 
even  by  those  courts  which,  as  in  Eng- 
land, most  firmly  support  such  right  in 
favor  of  a  grantee  against  his  grantor, 
nndcr  like  circumstances. 

Edmund  H.  Bbnnbtt. 
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supreme  court  of  the  united  states.^ 

supreme  court  of  rhode  island.* 

supreme  court  of  appeals  op  west  virginia.' 

supreme  court  of  wisconsin.* 

Admiralty. 

Vessel  overtaking  another— Rule  22.— Rule  22  of  §4233  of  the 
Revised  Statutes  of  the  United  States,  which  directs  that  "  every  ves- 
sel overtaking  any  other  vessel  shall  keep  out  of  the  way  of  the  last- 
mentioned  vessel/'  applies  until  the  overtaking  vessel  has  completely 
passed  the  other :  Kennedy  v.  American  Steamboat  Co.y  12  R.  I. 

Agent. 

Setting  up  Illegality  of  Contract — Estoppel. — If  A.  obtains  money 
from  B.  as  for  the  purpose  of  paying  it  for  K.  to  X.,  upon  their  agree- 
ment with  X.)  and  does  not  so  pay  it,  but  converts  it  to  his  own  use,  he 
cannot  retain  it  as  against  B.,  on  the  ground  that  the  contract  with  X. 
was  illegal :  Kiewert  v.  Rindskopf^  46  Wis. 

Constitutional  Law. 

Statute  may  he  partly  Void  and  partly  Valid.— Qqxx,  Stat.  R.  I.  cap. 
79,  prohibiting  the  sale  and  keeping  for  sale  of  intoxicating  liquors, 
contains  no  exception  in  favor  of  importers  whose  imported  liquors 
remain  in  the  original  packages,  or  of  dealers  holding  outstanding 
licences :  Held^  that  the  chapter,  although  void  as  to  such  importers, 
was  valid  as  to  other  persons,  and  if  void  as  to  license  holders  was  valid 
as  to  others :  State  v.  Amery,  12  R.  I. 

A  law  which  is  constitutional  within  certain  limitations  may,  if  it 
exceeds  those  limitations,  be  valid  within  them  and  void  only  for  the 
excess :  Id. 

Contract.     See  Agent;  Fraud;  Specific  Performance. 

Rescission — Need  not  be  by  Express  Agreement. — The  rescission  of  a 
contract  does  not  always  require  the  express  agreement  of  both  parties  ; 
but  where  the  contract  is  executory  on  both  sides,  upon  non-peiformance 
by  one  party,  the  other  may  declare  it  rescinded.  So  held  in  the  case 
of  a  building  contract,  where  the  alleged  non- performance  on  plaintiff's 
part  consisted  in  a  failure  to  make  payments  as  they  fell  due  by  its  terms 
during  the  progress  of  the  building  :  School  District  v.  Ilayne,  46  Wis. 

Criminal  Law: 
Record — Notes  of  Evidence. — The  minutes  of  the  evidence  in  crim- 

1  Prepared  expressly  for  the  American  Law  Register,  from  the  original  opinions 
filed  during  Oct.  Term  1878.     The  cases  will  probably  be  reported  in  S  or  9  Otto, 
'  From  Arnold  Qreen,  Esq.,  Reporter ;  to  appear  in  12  R.  I.  Reports. 
»  From  Hon.  Robert  White,  Reporter,  to  appear  in  14  W.  Va.  Reports. 
♦  From  Hon.  O.  M.  Conover,  Reporter,  to  appear  in  46  Wis.  Reports. 
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iDftl  actions,  though  required  bj  the  statute  to  be  kept  by  the  judge  aud 
filed  with  the  clerk,  are  no  part  of  the  record  proper,  and  can  be  brought  to 
the  Supreme  Court  on  a  writof  error,  only  by  bill  of  exceptions;  and  where 
the  bill  of  exceptions  merely  shows  that  no  such  minutes  were  kept  nor 
exceptions  taken  on  the  trial  noted  by  the  judge,  and  does  not  show 
that  his  failure  in  that  respect  toas  excepted  to,  it  shows  no  ground  for 
reversal :  Allen  v.  The  State,  46  Wis. 

Ejectment.    See  Fouession. 

Eleotion  Law. 

Election  Canvassers — Functions  are  Judicial. — Boards  of  canvassers 
sitting  to  correct  voting  lists,  exercise  judicial  functions :  Keenan  v. 
Cook,  12  R.  I. 

Query,  whether  they  are  liable  in  a  civil  action,  for  striking  a  name 
from  the  voting  list  or  for  refusing  to  place  a  name  on  it :  Id. 

But  if  they  are  so  liable  :  Held,  that  they  are  to  judge  of  the  proof 
prescribed  by  Gen.  Stat.  R.  I.  chap.  7,  §  14,  and  that  in  the  absence  of 
evidence  showing  that  they  struck  a  name  from  t1ie  voting  list  without 
proof  of  disqualification,  which  was  satisfactory  to  them,  judgment  must 
be  given  in  their  favor :  Id. 

In  an  action  against  them  for  refusing  to  place  a  name  on  the  voting 
lists :  JSeld,  that  in  the  absence  of  evidence  showing  that  they  decided 
dishonestly  or  with  a  wilful  purpose  to  deprive  the  plaintiff  of  his  rights, 
although  their  decision  was  precipitate  and  erroneous,  judgment  must  be 
given  in  their  favor  :  Id. 

Equity.     See  Jurisdiction  j  Specific  Fer/ormance. 

Fractice —  Thtst. — On  a  testamentary  trustee's  bill  for  instructions : 
Edd,  that  the  court  would  only  instruct  the  trustee  in  regard  to  cir- 
cumstances actually  existing  or  tolerably  certain  to  arise  in  the  course 
of  his  trust  management :   Goddard  v.  Broum^  12  R.  I. 

Held,  further,  that  the  court  would  not  decide  whether  an  interest 
fwas  vested  or  contingent  in  a  case  where  the  question  could  only  become 
important  to  the  trustee  by  the  death  of  a  living  cestui :  Id. 

Fractice — Oross-hill. — Generally  a  cross-bill,  ex  vi  ferminorum,  implies 
a  bill  brought  by  a  defendant  in  a  suit  against  the  plaintiff  in  the  same 
suit,  or  against  other  defendants  in  the  same  suit,  or  against  both,  touch- 
ing matters  in  question  in  the  original  bill.  It  is  generally  proper  when 
a  cross-bill  is  filed  against  co-defendants  to  make  the  plaintiff  in  the 
original  suit  a  defendant  in  the  cross-bill :  West  Va,  0,  do  0.  L.  Co.  v. 
Ftno/,  14  W.  Va. 

A  cross-bill  being  generally  considered  as  a  defence  to  the  original 
bill,  or  as  a  proceeding  necessary  to  a  complete  determination  of  a  mat- 
ter already  in  litigation,  the  complainant  is  not,  at  least  as  against  the 
complainant  in  the  original  bill,  obliged  to  show  any  ground  in  equity 
to  support  the  jurisdiction  of  the  court.  It  is  treated,  in  short,  as  a  mere 
auxiliary  suit  or  dependency  upon  the  original ;  but  when  a  cross-bill 
seeks  not  only  discovery  but  relief,  care  should  be  taken  that  the  relief 
prayed  by  cross-bill  should  be  equitable  relief:  Id. 

When  the  cross-bill  not  only  sets  up  matters  of  defence  to  the  original 
Vol.  XXVII.— 83 
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bill,  but  prays  the  speciOo  performance  of  a  parol  contract  set  ap  as  a 
defence  to  the  original  bill  in  relation  to  realty,  so  far  as  it  prays  for 
affirmative  relief  upon  said  contract,  it  may  be  termed  a  cross-bill  for 
relief  in  the  nature  of  an  original  bill,  and  it  is  competent  for  the  court 
to  dismiss  the  original  bill  and  aflerwards  treat  and  proceed  with  the 
cross-bill  in  such  case  as  an  original  bill  for  relief :  Id, 

Estoppel.    See  Agent, 
Evidence. 

Record — Parol  Evidence. — An  officer's  return  on  an  execution  is  a 
part  of  the  record  of  the  case  in  which  the  execution  issued :  Esten  y. 
Ck>ohe,  12  R.  I. 

Parol  evidence  cannot  be  admitted  to  contradict  the  court  record. 
Hence,  in  an  action  of  debt  on  a  judgment  to  which  the  defendant 
pleaded  satisfaction,  as  appeared  from  the  officer's  return,  in  a  larger 
sum  than  was  admitted  in  the  declaration  :  a  replication,  which  set  forth 
that  part  of  the  satisfaction  pleaded  arose  from  an  illegal  levy,  the  pro- 
ceeds of  which  the  plaintiflp  was  compelled  to  refund,  was  held  bad  on 
demurrer,  the  record  evidence  of  satisfaction  being  conclusive  until 
modified  by  some  proper  proceeding  operating  directly  on  the  record  : 
Id. 

Former  Adjudication.     See  Stream, 

Parol  Evidence  of  what  wa^  dexiided, — The  judgment  in  a  former 
suit  between  the  same  parties  is  conclusive  of  every  issue  decided  in 
that  suit,  and  in  the  second  suit,  it  can  be  shown  by  parol  evidence 
what  was  tried  in  the  first,  whenever  it  becomes  necessary  to  do  so  : 
Campbell  v.  RanMn,  S.  C.  U.  S.,  Oct.  Term  1878. 

Fraud. 

Rescission  of  Contract  for. — In  an  action  to  set  aside  a  contract  with 
defendant  upon  the  ground  that  it  was  obtained  by  his  false  and  fraudu- 
lent representations,  plaintiff  cannot  recover  if  defendant  believed  the 
representations  to  be  true,  and  plaintiff  had  equal  opportunity  with  him 
of  ascertaining  their  falsity,  or  had  the  means  of  ascertaining  it  by  the 
exercise  of  reasonable  diligence  and  was  not  prevented  from  doing  so 
by  any  artifice  of  the  defendant :  Mamlock  v.  Fairhanks^  46  Wb. 

Highway.     See  Negligence. 

Municipal  Corporation —  Ove^'floxo  of  Land  on  Highway —  Change  of 
Grade. — No  action  lies  against  a  municipal  corporation  for  allowing  the 
ordinary  and  natural  flow  of  surface-water  to  escape  from  a  highway  on 
to  adjacent  land.  Nor  will  an  action  lie  for  the  results  of  such  usual 
changes  of  grade  as  must  be  presumed  to  have  been  contemplated  and 
paid  for  at  the  layout  of  the  highway :  Wakefield  v.  Newell,  12  R.  I. 

A  municipal  corporation  has  the  same  powers  over  its  highways  in 
respect  to  surface-water  as  an  individual  has  over  his  land.  Inman  v. 
Trippj  11  R.  I.  520,  explained  and  affirmed :  Id, 

Husband  and  Wipe. 

Separate  Estate  of  Wife. — The  separate  equitable  estate  of  a  married 
woman  is  subject  to  an  equitable  charge  for  her  individual  contracts  in 
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• 
favor  of  her  creditors,  and  if  a  married  woman  declares  expressly  and  in 
writing  her  intention  to  charge  her  separate  equitable  estate,  or  if  she 
so  declares  verbally  and  her  contract  is  for  the  benefit  of  herself  or  her 
separate  estate,  the  charge  will  be  valid  :  Eliott  v.  Gower,  12  R.  I. 

Wi/es  Separate  Estate — Her  Power  over  it — Restraint  oh  her  Power  of 
Alienation  must  be  express — Liability /or  her  Debts. — A  married  woman, 
as  to  the  property  settled  to  her  separate  use,  is  to  be  regarded  as  &/eme 
sole,  and  has  a  right  to  dispose  of  all  her  separate  personal  estate,  and 
the  rents  and  profits  of  her  real  estate  accruing  during  the  coverture,  as 
if  she  were  a  feme  sole  unless  her  power  of  alienation  is  restrained  by 
the  instrument  creating  the  estate  :  Radford  et  al.  v.  Carwile  et  ai,  13 
W.  Va. 

Such  restraint  upon  her  power  of  alienation  will  not  be  implied  from 
being  authorized  to  dispose  of  the  property  in  a  specified  manner.  Such 
restraint  must  be  either  expressed,  or  so  clearly  indicated  as  to  be  equiva- 
lent to  an  express  restraint :  Id. 

The  liability  of  the  separate  estate  of  a  married  woman  to  the  pay- 
ment of  all  her  debts  incurred  during  coverture,  is  also  an  incident  of 
the  ownership  of  such  separate  estate;  and  it,  too,  can  only  be  taken 
away  by  express  words,  or  by  an  intent  so  clear  as  to  be  the  equiva- 
lent of  express  words  :  Id. 

But  these  incidents,  liability  to  the  payment  of  her  debts  and  her  jus 
disponendi,  extend  no  further  than  to  all  her  separate  personal  property 
and  the  rents  and  profits  of  her  separate  real  estate  accruing  during  the 
continuance  of  the  coverture :  Jd. 

The  common  law  effectually  protected  the  corpus  of  her  real  estate 
against  her  husband^s  control  and  against  his  debts.  And  her  common- 
law  disability  to  make  any  contract  or  incur  any  debt,  daring  her  cover- 
ture, which  will  in  any  manner  affect  or  charge  the  corpus  of  her  real 
estate,  whether  such  real  estate  be  separate  property  or  not,  is  still  in 
full  force.  The  corpus  of  her  real  estate  can  only  be  affected  or  charged, 
by  the  vendor's  lien  when  it  has  been  reserved  or  by  a  conveyance  or 
specific  lien  created  by  deed  in  which  her  husband  has  united  with  her 
and  which  she  executed  after  privy  examination  :  Id. 

The  debts  of  a  married  woman,  for  which  her  separate  estate  is  liable, 
are  such  as  arise  out  of  any  transaction  out  of  which  u  debt  would  have 
arisen,  if  she  were  a  feme  sole,  except  that  her  separate  estate  is  not 
bound  by  a  bond  or  covenant  based  on  no  consideration,  such  bond  or 
covenant  being  void  at  laW,  and  she  not  being  estopped  from  showing  in 
a  court  of  equity  that  it  was  based  on  no  consideration  :  Id. 

The  consideration  which  will  support  an  action  for  her  debts  or  con- 
tracts, so  as  to  make  her  separate  estate  liable,  need  not  enure  to  her 
own  benefit,  or  that  of  her  separate  estate,  but  it  may  enure  to  the 
benefit  of  her  husband  or  any  third  party  or  may  be  a  mere  prejudice 
to  the  other  contracting  party ;  in  short,  it  may  be  any  consideration 
which  would  support  the  contract  if  she  were  tx/eme  sole:  Id. 

But  her  separate  estate  cannot  be  made  liable  for  the  payment  of  any 
debt  of  her  husband  or  of  any  other  person,  unless  she  has  agreed  to 
pay  the  same  by  some  contract  in  writing,  signed  by  her  or  by  some 
one  authorized  by  her :  Id. 
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Jurisdiction. 

Statutory/  Remedies. — Whenever  a  new  right  is  granted  bj  statute, 
or  a  new  remedy  for  violation  of  an  old  right,  or  whenever  such  rights 
and  remedies  are  dependent  on  state  statutes  or  acts  of  Congress,  the 
jurisdiction  of  such  cases,  as  between  the  law  side  and  the  equity  side 
of  the  federal  courts,  must  be  determined  by  the  essential  character  of 
the  case,  and  unless  it  comes  within  some  of  the  recognised  heads  of 
equitable  jurisdiction,  it  must  be  held  to  belong  to  the  other  :  Van  Nor- 
den  V.  JUorton,  S.  C.  U.  S.  Oct.  Term  1878. 

JUEY. 

Objection  to  Juror — Rights  of  Juroi^s  not  'to  Criminate  themselves. — 
Though  an  objection  to  a  juror,  as  legally  di.squalified,  be  improperly 
overruled,  the  error  is  cured  if  it  appear  aflBrmatively  that  he  was  not 
on  the  jury  when  the  case  was  tried,  and  it  does  not  appear  that  the 
party's  right  of  peremptory  challenge  was  abridged  in  getting  him  off : 
Burt  V.  Panjaud,  S.  C.  U.  S.,  Oct.  Term  1878. 

A  man  offered  as  a  juror  is,  no  more  than  a  witness,  compelled  to  dis- 
close under  oath  his  guilt  of  a  crime  which  would  disqualify  him.  The 
party  relying  upon  such  disqualification  must  prove  it  by  other  evidence 
if  the  juror  declines  to  answer  :  Id.  ' 

Mines.     See  Trespass, 

Act  of  1866 — Ditches  and  Canals  over  Public  Land, — The  ninth 
section  of  the  Act  of  Congress  of  July  26th  1866,  "granting  the  right 
of  way  to  ditch  and  canal  owners  over  the  public  lands,  and  for  other 
purposes,"  only  confirms  to  the  owners  of  water-rights  and  of  dit<jhes  and 
canals,  on  the  public  lands  of  the  United  States,  the  same  rights  which 
they  held  under  the  local  customs,  laws  and  decisions  of  the  courts, 
prior  to  its  passage;  and  confers  no  additiomjl  rights  upon  the  owners 
of  ditches,  subsequently  constructed  :  Jennison,  Executor  of  Titcomhf 
V.  Kirk,  S.  C.  U.  S.,  Oct.  Term  1878. 

The  origin  and  general  character  of  the  customary  law  of  miners 
stated  and  explained  :  Jd. 

By  that  law  the  owner  of  a  mining  claim  and  the  owner  of  a  water- 
right  in  California  hold  their  respective  properties  from  the  dates  of 
their  appropriation,  the  first  in  time  being  the  first  in  right;  but  where 
both  rights  can  be  enjoyed  without  interference  with  or  material  impair- 
ment of  each  other,  the  enjoyment  of  both  is  allowed :  Id. 

By  that  law  a  person  cannot  construct  a  ditch  to  convey  water  across 
the  mining  claim  of  another,  taken  up  and  worked  according  to  that 
law  before  the  right  of  way  was  acquired  by  the  ditch-owner,  so  as  to 
prevent  the  further  working  of  the  claim  in  the  usual  manner  in  which 
such  claims  are  worked,  nor  so  as  to  cut  off  the  use  of  water  previously 
appropriated  by  the  miner  for  working  the  claim,  or  for  other  beneficial 
purposes:  Id, 

MORTOAOB. 

All  Conveyances  as  Sccuinty  for  Money  Lent — Parol  Evidence, — It 
is  the  established  doctrine,  that  a  conveyance  made  as  security  for  a  loan 
of  money  whatever  may  be  its  form,  will  be  treated  by  equity  as  a  mort- 
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gage,  and  that  parol  evidence  will  be  admitted  to  show  that  a  deed  abso« 
lute  on  its  face  was  intended  as  such  a  security :  Butler  v.  Butler,  46 
Wis. 

Personal  Property  to  he  subsequently  Acquired. — In  Rhode  Island,  a 
mortgage  of  personal  property  to  be  subsequently  acquired,  creates  a 
lien  on  such  property  when  acquired,  which  is  valid  in  equity  against 
the  mortgagor  or  his  voluntary  assignee  ;    Williams  v.  Winsor,  12  R.  I. 

The  question  whether  a  mortgage,  which  allows  the  mortgagor  to 
retain  possession  of  the  mortgaged  personalty  or  to  sell  and  replace  the 
same,  is  fraudulent  as  against  his  creditors,  should  be  determined  by  a 
jury  from  the  circumstances  attending  its  execution  :  Id. 

Municipal  Corporation.    See  Highway, 

Liability  for  Acts  of  Officers. — The  City  Council  of  Providence  di- 
rected the  highway  commissioners  to  cut  down  a  certain  street  to  grade 
provided  the  adjoining  owners  agreed  not  to  make  any  claim  for  dam- 
ages. By  inadvertence  the  cutting  was  done  without  the  specified  agree- 
ment on  the  part  of  one  owner.  In  an  action  for  damages  brought  by 
this  owner  against  the  city :  Held,  that  the  city  was  not  liable  :  Don- 
neUy  v.  THpp,  12  R.  I. 

A  municipal  corporation  is  not  liable  for  the  acts  of  its  officers  though 
done  under  color  of  authority,  unless  such  acts  were  authorized  or  rati- 
fied or  done  in  good  faith,  pursuant  to  some  general  authority  given  : 
Id. 

Neoliqence. 

Bailee  for  Hire — Presumption — Evidence. — Although  where  defend- 
ant's negligence  is  an  essential  element  in  plaintiff's  cause  of  action, 
the  burden  is  on  plaintiff  of  proving  such  negligence,  yet  where  plain- 
tiff showed  that  his  goods  were  injured  while  in  possession  of  defendant 
as  a  bailee  for  hire,  and  that  defendant  when  applied  to  by  him,  gave 
no  account  of  the  injury  except  merely  that  it  occurred  while  defend- 
ant's agentjj  were  performing  an  act,  which  when  performed  with  due 
care,  does  not  ordinarily  cause  such  an  injury :  Heid^  that  this  was  evi- 
dence from  which  the  jury  might  infer  negligence  :  Kirst  v.  Milwaukee^ 
Lake  Shore  and  Western  Railway  Co,,  46  Wis. 

Nuisance. 

Flowaye — Interference  with  Highways — In  equity  proceedings  the 
question  at  issue  between  the  complainant  and  the  respondent  resolved 
itself  upon  the  proof  into  whether  the  complainant  was  entitled  to  equi- 
table relief  for  the  inundation  of  his  land  and  of  a  private  pass-way, 
connecting  his  land  with  a  highway,  which  was  caused  by  a  dam  built 
by  the  respondent,  and  also  whether  the  complainant  was  entitled  to 
equitable  relief  for  the  interruption  thus  caused  to  his  access  to  the 
highway.  It  appearing  that  a  new  and  more  convenient  highway  than 
the  old  one  had  been  laid  out  over  and  along  the  dam,  and  also  that  the 
slope  of  the  dam  covered  part  of  the  old  highway  and  also  that  the  loca- 
tion of  the  old  highway  had  never  been  legally  changed  by  the  town  au- 
thorities Held,  that  the  dam  was  a  nuisance  in  law  but  not  in  fact ;  Held, 
further,  that  as  the  public  received  no  detriment,  the  complainant  could 
only  have  relief  for  his  individual  injury;  Held,  further,  that  the  corn- 
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plainant  was  entitled  to  relief  for  the  inuDdation;  Held^  further,  that 
the  compluiDant  would  be  sufficiently  relieved  by  an  enlargement  of  the 
water  aperture  of  the  dam.  And  it  appearing  that  raising  the  grade 
of  the  private  passway  would  give  the  complainant  convenient  access  to 
the  new  highway :  Held,  that  the  interruption  to  the  complainant's  access 
to  the  highway  was  capable  of  pecuniary  compensation  and  therefore 
remediable  at  law  :  Held,  further,  that  the  decree  should  be  without 
prejudice  to  the  complainant's  legal  remedy  unless  the  parties  preferred 
to  have  a  master  ascertain  the  complainant's  damage  :  Stone  v.  Peck- 
ham,  12  R.  I. 

Possession. 

Prima  facie  Evidence  of  Title. — In  an  action  of  ejectment  or  tres- 
pass to  land,  actual  possession,  or  receipt  of  rent  by  plaintiffs  prior  to 
eviction,  '\^  prima  facie  evidence  of  title,  on  which  recovery  can  be  had 
against  a  naked  trespasser :  Burt  v.  Panjaud,  S.  C.  U.  S.,  Oct.  Term 

1878. 

Title  prima  facie  implies — Extent  of  actual  Possession. — Title  draws 
after  it  possession  of  property  not  in  adverse  possession  of  another : 
Moore  v.  Douglass,  14  W.  Va. 

Actual  possession  of  a  part  of  a  tract  of  land  under  a  bona  fide  claim, 
and  color  of  tit)e  to  the  whole,  is  possession  of  the  whole,  or  so  much 
thereof  as  is  not  in  the  adverse  possession  of  others ;  Id. 

And  in  such  case  the  party  in  actual  possession  of  such  part  has  a 
sufficient  possession  of  the  residue  of  the  tract  to  entitle  him  to  the 
action  of  unlawful  entry  and  detainer  against  a  wrongdoer  who  enters 
upon  such  residue,  who  has  not  the  right  of  entry  thereon,  but  the 
owner  of  such  residue,  or  those  authorized  under  him,  may  lawfully 
enter  upon  such  residue  without  force  and  hold  the  same  :  Id, 

Specific  Performance 

Matter  of  Discretion — Parol  Contract  respecting  Land — Part  Per- 
formance.— Generally  when  a  contract  respecting  real  property  is  in  its 
nature  and  circumstances  unobjectionable,  it  is  as  much  a  matter  of 
course  for  courts  of  equity  to  decree  specific  performance  of  it,  as  it  is 
for  a  court  of  law  to  give  damages  for  a  breach  of  it.  But  the  court 
of  equity  may,  under  certain  circumstances,  refuse  its  aid  and  leave 
the  parties  to  their  legal  remedies,  or  it  may  rescind  the  contract  and 
place  the  parties  in  stutu  quo  by  making  compensation,  &c. :  W,  Va. 
0.  &  0.  L.  Co,  V.  Vinal,  U  W.  Va. 

In  the  exercise  of  the  equity  branch  of  jurisprudence  respecting  the 
rescission  and  specific  performance  of  contracts,  the  court  is  governed 
by  that  sound  and  reasonable  discretion  which  governs  itself  as  far  as  it 
may,  by  general  rules  and  principles,  but  at  the  same  time  which  with- 
holds or  grants  relief  according  to  the  circumstances  of  each  particular 
case,  when  these  rules  and  principles  will  not  furnish  any  exact  measure 
of  justice  between  the  parties :  Id. 

In  the  case  of  parol  contracts  for  land,  partly  executed,  it  is  generally 
the  duty  of  the  court  to  exert  proper  means  to  ascertain  the  terms  of 
the  contract,  whenever  it  clearly  appears  that  a  contract  did  exist  upon 
the  faith  of  which  one  of  the  parties  has  expended  his  money,  &c.,  and 
this  in  order  to  prevent  a  failure  of  justice  :  Id. 
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Parol  Contract  about  Land — Consideration, — A  parol  agreement 
l>etween  father  and  son,  that  on  condition  the  son  will  enter  upon  a 
certain  tract  of  land  and  improve  it,  the  father  will  make  him  a  deed 
for  same,  and  in  pursuance  and  on  faith  of  such  agreement  the  son 
enters  upon  the  land  and  occupies  and  improves  it,  is  sustained  hy  a 
sufficient  consideration,  and  should  be  specifically  performed :  Lorentz 
V.  Lorentz,  14  W.  Va. 

Such  contracts  before  they  can  be  performed,  in  a  court  of  equity 
must  be  established  by  competent  and  satisfactory  proof,  which  must  be 
clear,  definite  and  certain :  Id. 

Statute.     See  Constitutional  Law. 

Construction  of. — In  construing  a  statute,  aid  may  be  derived  from 
attention  to  the  state  of  things  as  it  appeared  to  the  legislature  when 
the  statute  was  enacted  :  Piatt  v.  Wnion  Pacific  Railroad  Co,,  S.  C.  U. 
S.,  Oct.  Term  1878. 

Stream. 

Riparian  Rights — Use  of  Water  hy  Upper  Owner — Former  Judg- 
ment.— In  an  action  by  a  lower  against  an  upper  proprietor  on  a  small 
running  stream,  where  the  wrong  alleged  was  that  defendant,  by  keep- 
ing a  large  number  of  hogs  enclosed  in  a  yard  on  his  premises  upon 
such  stream,  and  so  fouling  the  stream,  had  deprived  plaintiff  of  his  ben- 
eficial use  of  the  water  on  his  premises  for  culinary  and  other  domestic 
purposes,  the  court  charged  the  jury  that  each  proprietor  was  entitled 
to  the  use  and  enjoyment  of  the  stream  in  its  natural  fiow,  subject  to 
Its  reasonable  use  by  other  proprietors,  that  each  had  an  equal  right  to 
the  use  of  the  stream  for  the  ordinary  purposes  of  his  house  and  farm, 
and  for  the  purpose  of  watering  his  stock,  even  though  such  use  might 
in  some  degree  lessen  the  volume  of  the  stream  or  affect  the  purity  of 
the  water ;  that  the  lower  proprietor  had  no  superior  right  in  this  regard 
over  the  upper,  that  if  in  its  natural  state,  the  stream  was  useful  both 
for  domestic  uses  and  for  watering  stock,  but  the  use  for  ordinary  stock 
purposes  was  more  valuable  or  beneficial  for  all  the  owners  along  the 
stream  than  the  use  for  domestic  purposes,  then  the  less  valuable  must 
yield  to  the  more  valuable  use ;  but  that  its  reasonable  use  for  all  pur- 
poses should  be  preferred  if  possible;  and  that  the  jury  must  determine 
from  all  the  facts,  taking  into  account  the  size,  nature  and  condition  of 
the  stream,  whether  defendant  made  a  reasonable  and  proper  use  of  it. 
Heldy  on  defendant's  appeal,  that  there  was  no  error  in  the  instructions. 
Ha^Uine,  Adm'r,  v.  Case^  46  Wis. 

While  an  appeal  by  defendant  from  judgment  of  a  justice's  court  in 
plaintiffs  favor  in  this  action  (which  was  tried  by  the  justice  without  a 
jury),  was  pending  in  the  circuit  court,  plaintiff  commenced  a  second 
action  before  the  justice  for  damages  accruing  to  him  after  the  date  of 
this  action,  from  defendant's  use  of  the  water  of  the  same  stream  so  as 
to  deprive  plaintiff  of  his  reasonable  enjoyment  thereof;  his  complaint 
containing  averments  very  similar  to  those  in  this  action,  except  as  to 
time,  and  when  the  present  action  was  tried,  the  second  was  pending  in 
the  circuit  court  on  plaintiff's  appeal  from  the  justice's  judgment  upon  a 
verdict  in  defendant's  favor.     Held,  that  the  judgment  last  named  was 
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Dot  in  any  way  conclusive  as  to  the  rights  of  the  parties  in  this  action  : 
Id, 

Sunday.    See  Time. 

Time. 

Gomputation  of- — Sunday. — By  the  decree  of  a  Probate  Court  com- 
missioners  were  appointed  on  the  insolvent  estate  of  a  decedent,  and  six 
months  were  allowed  to  creditors  to  prove  their  claims  against  the  estate. 
The  six  months  expired  on  Sunday.  The  commissioners  held  their  last 
meeting  on  the  following  day :  Ildd^  that  the  acts  of  tho^  commissioners 
were  according  to  law :  Barnes  v.  Eddy,  12  R.  I. 

Held,  further^  that  the  duty  of  the  commissioners  required  them  to 
sit  o!i  the  last  day  of  the  six  months  :  Id, 

Whenever  a  given  period  is  fixed  within  which  an  act  must  be  done, 
Sundays  which  fall  within  the  period  make  a  part  of  it ;  but  if  the 
period  closes  on  Sunday  the  act  may  be  done  on  the  following  day  :  Id, 

Trespass.     See  Possession. 

Possession  as  Evidence  of  Title — Mining  Claims. — Possession  of  land 
by  a  plaintiff  in  trespass  quare  clausum  f regit  is  prim/i  facie  evidence 
of  title,  and  is  sufficient  for  a  recovery  against  a  mere  trespasser  : 
CampheU  v.  Rankin,  S.  C.  U.  S.,  Oct.  Term  1878. 

While  the  local  record  of  a  mining  community  is  the  best  evidence 
of  the  rules  and  customs  governing  their  mining  interests,  it  is  not  the 
best  or  only  evidence  of  priority  or  extent  of  actual  possession  ;  Id. 

The  Act  of  Congress  of  May  10th  1872,  section  5,  gives  no  greater 
effect  to  the  record  of  such  mining  claims  than  is  given  to  the  registra- 
tion laws  of  the  states,  and  this  has  never  been  held,  to  exclude  proof 
of  actual  possession,  and  of  its  extent  as  prima  fajcie  evidence  of  title  : 
Id. 

Trustee.     See  Equity. 

Vendor  and  Purohaser. 

Waiver  of  Lien. — If  a  contract  is  made  for  the  sale  of  land,  and 
nothing  be  said  in  the  contract  about  the  vendor's  lien  being  reserved, 
and  bond  and  personal  security  be  taken  for  the  purchase-money,  this 
alone  will  not  amount  to  a  waiver  of  the  vendor's  lien,  but  if  it  be  shown 
by  direct  evidence  or  by  the  circumstances  of  the  case,  that  the  vendor 
relied  only  on  the  bond  and  personal  security,  the  vendor's  lien  is  waived, 
and  he  would  be  required  to  execute  a  deed  without  reserving  the  lien. 
Before  the  passage  of  the  statute  requiring  an  express  reservation  of 
this  lien  on  the  face  of  the  deed,  the  execution  of  the  deed  and  the 
taking  of  personal  security,  would  amount  to  a  waiver  of  the  vendor's 
lien  :  Warren  v.  Branch,  14  W,  Va. 

Waters  and  Watercourses.    See  Highway ;  Mines;  Nuisance; 

Stream, 
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CITIZENSHIP  BY  NATURALIZATION. 

{Concluded Jrom  October  No.,  p.  612.) 

III. 

The  legislation  under  which  admission  to  citizenship  in  the 
United  States  formerly  took  place  was  the  3d  paragraph  of  the 
Ist  section  of  the  Act  of  April  14th  1802,  which  declared,  "That 
the  court  admitting  such  alien  shall  be  satisfied  that  he  has  resided 
▼ithin  the  United  States  five  years  at  least  :**  (2  U.  S.  Stat,  at 
Large  153.)  This  act  was  subsequently  modified  by  the  12th  sect, 
of  the  Act  of  3d  of  March  1813  (2  U.  S.  Stat,  at  Large  811), 
which  reads,  *'  That  no  person  who  shall  arrive  in  the  United  States, 
from  and  after  the  time  when  this  act  shall  take  effect,  shall  be 
admitted  to  become  a  citizen  of  the  United  States,  who  shall  not  for 
the  continued  term  of  five  years  next  preceding  his  admission,  as 
aforesaid,  have  resided  within  the  United  States,  without  being  at 
any  time  during  the  said  five  years  out  of  the  territory  of  the 
United  States."  But  this  last  act  was  itself  changed  by  the  Act 
of  26th  June  1848  (9  U.  S.  Stat,  at  Large  240),  which  declares, 
"That  the  last  clause  of  the  12th  section  of  the  act"  (that  is  to 
Bay,  the  section  just  above  quoted),  "  hereby  amended,  consisting  of 
the  following  words,  to  wit,  *  Without  being  at  any  time  during  the 
said  five  years  out  of  the  territory  of  the  United  States,'  be  and  the 
same  is   hereby  repealed."     These  amendments  lefl  the  law   to 
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require  that  the  applicant  should  be  a  resident  of  the  United  States 
for  five  years  next  preceding  his  admission  to  citizenship,  but  at 
the  same  time  declared  that  uninterrupted  habitation  was  not  neces- 
sary :  for  a  man  may  be,  and  frequently  is,  an  inhabitant  of  one 
place  while  he  is  a  resident  of  another ;  which  is  the  case  with  all 
who  leave  a  residence,  with  whatever  view  of  duty,  business  or 
pleasure,  but  with  the  design  of  returning  to  it. 

In  the  case  of  Campbell  v.  Grordon,  6  Cranch  U.  S.  S.  C.  Rep, 
182,  the  Supreme  Court  of  the  United  States  said :  "  The  oath, 
when  taken,  confers  upon  him  the  rights  of  a  citizen,  and  amounts 
to  a  judgment  of  the  court  for  his  admission  to  those  rights.  It  is 
therefore  the  unanimous  opinion  of  the  court  that  William  Currie 
was  duly  naturalized." 

In  the  case  of  SpraU  v.  SpraU,  4  Peters  U.  S.  S.  C.  407,  the 
Supreme  Court  of  the  United  States  said,  speaking  of  naturaliza- 
tion: "The  various  acts  upon  the  subject  submit  the  decision  on 
the  right  of  aliens  to  admission  as  citizens  to  courts  of  record. 
They  are  to  receive  testimony,  to  compare  it  with  the  law,  and  to 
judge  on  both  law  and  fact.  This  judgment  is  entered  on  record 
as  the  judgment  of  the  court.  It  seems  to  us,  if  it  be  in  legal 
form,  to  close  all  inquiry,  and,  like  every  other  judgment,  to  be 
complete  evidence  of  its  own  validity.**  The  court,  in  giving  judg- 
ment admitting  an  alien  to  citizenship,  judges  both  the  law  and  the 
fact,  and  its  judgment  is  conclusive  on  both  these  questions. 

It  was  the  opinion  of  an  American  jurist  (2  Kent  45),  expressed 
forty  years  ago,  that  the  doctrine  of  final  and  absolute  expatriation 
required  "to  be  defined  with  precision,  and  to  be  subjected  to  certain 
established  limitations,  before  it  can  be  admitted  into  our  jurispru- 
dence as  a  safe  and  practicable  principle,  or  laid  down  broadly  as  a 
wise  and  salutary  rule  of  national  policy.'*  English  legislation  for  a 
long  period  declared  that  the  quality  of  citizen,  as  the  result  of 
birth,  follows  the  individual  during  his  whole  life,  and  the  legisla- 
tion of  the  United  States  inclined  to  this  view ;  but  a  recent  stat- 
ute^ contains  provisions  which  enable,  for  the  first  time,  a  British 
subject  to  renounce  allegiance  to  the  crown,  and  also  to  resume  his 
British  nationality.  The  American  doctrine  on  this  subject  for  many 
years  remained  unsettled,  owing  to  the  fact  that  the  legislation  of 
Congress  was  in  conflict  with  the  doctrine  of  the  United  States 

1  33  Vict.  ch.  xiv.  An  Act  to  amend  the  law  relating  to  the  legal  conditions 
of  aliens  and  British  subjects,  Maj  12th  1870. 
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courts,  and  this  inconsistency  which  appeared  in  the  naturalization 
Uws  was  pointed  out  at  an  early  date  by  an  American  editor 
(2  Kent  49,  note).  There  have  indeed  been  statesmen  and  cabinet 
officers  who  have  denied  in  toto  the  doctrine  of  perpetual  allegi- 
ance, and  who  would  appear  to  have  gone  to  the  extent  of  holding 
that  it  was  a  maxim  of  American  constitutional  policy,  as  it  was 
of  ancient  Rome,  not  to  allow  her  citizenship  to  be  shared  with 
any  other  state.  (Despatch  of  secretary  of  state  to  the  United 
States  minister  at  Berlin,  in  the  case  of  Hoyer  ;  Christian  Hmsfs 
Casej  9  Opin.  Att.  Gen.  351.)  And  the  United  States  govern- 
ment, in  the  absence  of  treaty  or  convention,  has  of  late  years  gone 
to  the  extent  of  giving  protection  to  naturalized  citizens  who  have 
returned  to  their  native  country,  against  every  new  obligation  or 
duty  imposed  by  the  laws  after  the  act  of  naturalization.  (Calvo, 
Derecho  Internacional,  vol.  1,  p.  288,  et  seq.  Case  oflAaflOy  here- 
tofore referred  to,  ante  601.^)  The  Act  of  Congress  of  July  27th 
1868,  §  1  (15  Stat,  at  Large  223,  224),  after  reciting  that  the  right 
of  expatriation  is  a  natural  and  inherent  right  of  all  people*,  &c., 
enacts  that  any  declaration,  instruction,  opinion,  order,  or  decision 
of  any  officer  of  this  government  which  denies,  restricts,  impairs, 
or  questions  the  right  of  expatriation,  is  hereby  declared  inconsis- 
tent with  the  fundamental  principles  of  this  government.  Under 
the  erroneous  impression  that  this  act  contained  a  provision,  "that 
whenever  it  shall  be  duly  made  known  to  the  president  that  any 
citizen  of  the  United  States  has  been  arrested  and  is  detained  by  any 
foreign  government,  in  contravention  of  the  intent  and  purposes  of 
this  act,  upon  the  allegation  that  naturalization  in  the  United  States 
does  not  operate  to  dissolve  his  allegiance  to  his  native  sovereign,  or 
if  any  citizen  shall  have  been  arrested  and  detained  whose  release 
upon  demand  shall  have  been  unreasonably  delayed  or  refused,  the 
president  shall  be,  and  hereby  is,  empowered  to  suspend  in  part  or 
wholly  commercial  relations  with  the  said  government,  or,  in  case  no 
other  remedy  is  available,  order  the  arrest,  and  to  detain  in  cus- 
tody any  subject  or  citizen  of  the  said  foreign  government  who  may 
be  found  within  the  jurisdiction  of  the  United  States,  except  am- 
bassadors and  other  public  ministers,  and  their  domestics  and  domes- 
tic servants,  and  who  has  not  declared  his  intention  to  become  a 


'  Papers  relating  to  the  Foreign  Relations  of  the  United  States,  43d  Congress, 
lit  Session,  Ex.  Doc.  1,  part  1,  p.  1303. 
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citizen  of  the  United  States ;  and  the  president,  shall,  without  de- 
lay, give  information  to  Congress  of  any  such  proceedings  under 
this  act :"  Phillimore  said :  "  This  strange  reprisal,  after  the  fashion 
of  the  First  Napoleon,  of  seizing  and  imprisoning  innocent  foreign 
subjects,  is  novel  in  modern  public  law.  It  would  be  equivalent 
to  a  declaration  of  war  against  the  state  to  which  the  subject 
belonged.  No  state  has  a  right  to  dissolve  the  relations  of  native 
allegiance  between  a  foreign  subject  and  his  state  without  that 
state's  consent.''  (Commentaries  on  International  Law,  2d  ed. 
1871.  vol.  1,  p.  385,  note.)  Legislation  of  this  character  would  have 
been  in  violation  of  universal  principles  of  justice,  and  would  have 
been  obnoxious  to  sharp  criticism  ;  but  the  learned  author  has  fallen 
into  error  as  to  the  law  of  the  United  States  in  this  particular. 
No  such  law  as  that  set  forth  in  the  text  was  ever  enacted  by  the 
Congress  of  the  United  States.  It  is  true,  however,  that  the  third 
section  of  the  original  act  concerning  the  rights  of  American 
citizens  in  foreign  states,  which  was  passed  by  the  House  of  Rep- 
resentatives, was  to  the  effect  and  in  the  language  criticised  by 
Phillimore ;  but  this  whole  section  was  stricken  out  by  the  Senate, 
which  substituted  the  third  section  of  the  Act  of  Congress,  of  July 
27th  1868 ;  the  amendment  of  the  Senate  was  concurred  in  by  the 
House,  and  the  act  as  amended  became  the  law.  Congressional 
Globe,  Washington,  D.  C,  1867,  1868,  2d  Sess.  40th  Congress, 
pt.  5,  pp.  4445,  4451 ;  15  U.  S.  Stat,  at  Large  223,  224;  U.  S. 
Revised  Statutes,  sect.  2001,  p.  352.^ 

Since  the  passage  of  the  Act  of  July  27th  1868,  the  United 
States,  as  heretofore  indicated,  has  entered  into  treaty  stipulations 
with  nearly  all  the  nations  of  Europe,  by  which  the  contracting 
powers  mutually  concede  to  subjects  and  citizens  the  right  of  expa- 
triation, on  conditions  and  under  qualijication.  And  if  there  shall 
arise  conflict  between  the  above  Act  of  Congress  and  any  treaty  in 
this  matter,  it  would  seem  that  the  treaty  must  be  held  to  be  of 
higher  dignity  and  paramount ;  for  the  treaty  is  a  contract  between 
nation  and  nation  in  derogation  of  international  law,  and  any  case 
arising  under  treaty  or  convention  would  be  subject  to  construction 
of  public  law,  as  varied  or  modified  by  treaty  stipulations. 

In  the  matter  of  residence,  as  a  preliminary  qualification  for  nat- 

>  Since  this  article  was  written,  the  writer  has  been  adyised  bjthe  author  quoted 
that  the  error,  which  elicited  this  criticism,  will  be  corrected  in  a  forthcoming 
edition. 


Digitized  by 


Google 


CITIZENSHIP  BY  NATURALIZATION.  669 

uralization,  many  nations  have  recently  entered  into  treaty  stipula- 
tions, by  the  terms  of  which  the  contracting  powers  have  agreed  to 
make  an  uninterrupted  residence  of  five  years  in  the  adopted  coun- 
try a  necessary  qualification  for  admission  to  citizenship.^  These 
treaties  contain  a  provision  providing  for  the  punishment  in  case  of 
return  to  the  native  country  of  a  naturalized  citizen  or  subject  for 
oflFences  committed  against  the  country  of  adoption  before  emigra- 
tion ;  and  a  provision  for  renunciation  of  citizenship  by  naturaliza- 
tion, on  the  return  of  the  individual  to  the  country  of  birth,  and  a 
residence  of  two  years.  Under  these  treaties  the  consideration  what 
shall  constitute  "  uninterrupted  residence"  within  the  meaning  of 
the  clause  remains ;  and  questions  of  diflSculty  and  embarrassment 
will  doubtless  continue  to  arise  on  the  construction  of  this  clause. 
And,  as  between  the  contracting  parties  to  a  treaty  containing  a 
stipulation  in  these  or  similar  terms,  the  objection  is  that,  on  this 
point  of  residence,  it  may  be  open,  to  the  nation  whose  convenience 
in  the  particular  case  it  suits,  to  deny  the  conclusiveness,  as  evidence 
of  nationality,  of  a  letter  or  certificate  of  naturalization.  We  have 
already  seen  that  in  practice  the  nations  generally,  in  the  absence 
of  treaties,  concede  this  character  to  a  letter  or  certificate  of  natu- 
ralization regularly  issued  under  municipal  law. 

By  the  terms  of  the  treaty  of  naturalization  between  the  United 
States  of  America  and  Great  Britain,  May  13th  1870,  provision  is 
made  for  the  naturalization  in  either  country  of  the  subjects  or  citi- 
zens of  the  other,  as  well  as  for  the  renunciation  of  such  acquired 
citizenship  in  such  manner  as  shall  be  agreed  upon  by  the  govern- 
ments of  the  respective  countries.  And  the  act  heretofore  referred 
to  (33  Vict.  c.  14),  contains  provisions  from  which  it  appears  that 
Parliament  has  acted  upon  and  adopted  the  substantial  recommenda- 
tions contained  in  the  report  of  Her  Majesty's  commissioners.  The 
first  conclusion  at  which  these  commissioners  arrived  was :  "  That 


'  Aastrift  and  the  United  States,  September  20th  1870;  Grand  Duchy  of  Baden 
and  the  United  States,  July  19th  1868 ;  Bavaria  and  the  United  States,  May  26th 
1S68;  Belgium  and  the  United  States,  November  16th  1868;  Grand  Duchy  of 
Hesse  and  the  United  States,  August  1st  1868  ;  Mexico  and  the  United  States, 
July  10th  1868  ;  North  German  Union  and  the  United  States,  February  22d  1868  ; 
Siveden  and  Norway  and  the  United  States,  May  26th  1869  ;  Wurtenburg  and  the 
United  States,  July  27th  1868  ;  Denmark  and  the  United  States,  July  20th  1872 ; 
Ecuador  and  the  United  States,  June  28th  1872.  See  Treaties  and  Conventions 
between  the  United  States  and  other  Powers  since  July  4th  1776.  Washington 
Government  Printing  Office,  1871. 
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under  a  sound  system  of  international  law  sucli  a  thing  as  a  double 
nationality  should  not  be  suffered  to  exist."  Nationality,  London, 
1869,  p.  214. 

It  is  the  merit  of  the  modern  process  of  naturalization  of  aliens 
now  under  discussion,  that  the  letter  or  certificate  of  naturalization 
constitutes  such  authentic  proof  of  the  nature  and  character  of  this 
intention  as  may  not  be  questioned  or  denied.  And  generally  acts 
of  naturalization,  by  which  is  meant  the  admission  to  citizenship 
of  aliens,  are  made  matter  of  public  record  in  the  country  of  adop- 
tion. But  as  the  country  of  origin  is  not  regarded  in  this  matter, 
unless  by  concession  made  under  treaty,  no  provision  is  made  for 
advising  or  acquainting  the  country  of  origin  of  the  transfer  of 
allegiance  of  her  subject  or  citizen.  From  this  omission,  complica- 
tions and  embarrassments  in  the  relations  between  nations  have  not 
infrequently  arisen  ;  the  recurrence  of  which  might  be,  to  a  great 
extent  at  least,  guarded  against. 

As  a  method  of  acquiring  citizenship,  naturalization — imperfect 
and  subject  to  some  abuse  as  it  still  may  be  in  certain  quarters  and 
countries — has  the  peculiar  merit  that  it  is  made  matter  of  public 
record,  at  least  in  the  country  of  adoption.  The  learned  chief 
justice,  heretofore  quoted,  suggests  that  if  nationality  should 
become  as  it  ought,  matter  of  international  concern,  it  would  he 
highly  expedient  that  an  arrangement  should  be  made  for  com- 
municating the  names  of  persons  naturalized,  or  electing  between 
two  nationalities,  to  the  agents  of  the  states  concerned,  to  be  by 
them  transmitted  to  their  governments,  so  that  no  dispute  as  to  the 
fact  could  afterwards  arise. 

Of  the  five  years  uninterrupted  residence  clause  in  the  treaty 
between  the  United  States  and  Prussia,  on  behalf  of  the  North  Ger- 
man Confederation,  of  the  22d  February  1868,  Lord  Chief  Justice 
CocKBURN  says :  "  This  treaty  is  ambiguous,  and  open  to  difficulty 
on  two  points.  1st.  It  is  left  uncertain  whether  the  five  years*  resi- 
dence required  by  the  first  article  is  to  run  from  the  time  of  the 
naturalization,  or  whether  prior  residence  will  be  available  to  satisfy 
the  condition ;  2d.  It  is  left  in  doubt  whether  on  naturalized  sub- 
jects quitting  the  country  of  adoption  sine  ammo  revertendiy  and 
returning  to  their  native  country  and  thereby  losing  the  citizenship 
of  the  former,  the  original  nationality  would  revert." 

Some  controversy  has  lately  arisen  between  the  United  States 
and  the  North  German  Confederation,  over  the  case  of  Bauraer,  a 
native  of  Prussia,  who  had  been  naturalized  in  the  United  States, 
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and  thereafter  returned  to  Prussia;  and  the  matter  has  been  brought 
to  the  attention  of  Congress  through  joint  resolutions  providing  for 
the  termination  of  the  naturalization  treaty  of  22d  February  1868, 
between  the  United  States  and  the  North  German  Confederation. 
House  of  Rep.,  45th  Congress,  3d  sess.  bill  202  and  104.  The 
official  correspondence  has  not  yet  been  published,  but  it  is  sug- 
gested in  official  circles  that  this  case  is  a  fair  specimen  of  many 
arising  in  Germany,  and  which  frequently  embarrass  the  foreign 
relations  of  this  country.  In  commenting  upon  this  treaty  soon 
after  its  conclusion,  it  was  said  (Calvo,  Derecho  Internacional, 
Paris,  vol.  1,  p.  288  et  %eq.  note) :  "  This  treaty  gives  a  satisfactory 
solution  to  the  question  presented  by  Lincoln,  in  his  message  of  the 
8th  December  1863.  In  this  message  attention  was  called  to  the 
fact  that  foreigners  had  frequently  been  naturalized  in  the  United 
States  for  the  purpose  of  escaping  obedience  to  the  laws  of  their 
native  country,  to  which,  as  soon  as  naturalized,  they  would  return, 
claiming  for  all  time  the  protection  of  the  government  of  the 
United  States.  To  prevent  this  abuse  he  declared  it  was  necessary 
to  fix  some  period,  on  the  expiration  of  which  foreigners  who  had 
been  naturalized  in  the  United  States,  and  had  returned  to  their 
native  country,  may  not  claim  the  protection  of  the  republic." 

IV. 
In  his  last  message  to  Congress  (December  5th  1876),  President 
Grant,  referring  to  naturalization  and  expatriation,  said :  '^  I  suggest 
no  additional  requirements  to  the  acquisition  of  citizenship  beyond 
those  now  existing,  but  I  invite  the  earnest  attention  of  Congress 
to  the  necessity  and  wisdom  of  some  provisions  regarding  uni- 
formity in  the  records  and  certificates,  and  providing  against  the 
frauds  which  frequently  take  place,  and  for  the  vacating  of  a  record 
of  naturalization  obtained  in  fraud.  These  provisions  are  needed 
in  aid  and  for  the  protection  of  the  honest  citizen  of  foreign  birth, 
and  for  the  want  of  which  he  is  made  to  suffer  not  infrequently. 
The  United  States  has  insisted  upon  the  right  of  expatriation,  and 
has  obtained  after  a  long  struggle  an  admission  of  the  principles 
contended  for  by  acquiescence  therein  on  the  part  of  many  foreign 
powers  and  by  the  conclusion  of  treaties  on  that  subject.  It  is, 
however,  but  justice  to  the  government  to  which  such  naturalized 
citizens  have  formerly  owed  allegiance,  as  well  as  to  the  United 
States,  that  certain  fixed  and  definite  rules  should  be  adopted 
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governing  such  cases  and  providing  how  expatriation  may  be  accom- 
plished. While  emigrants  in  large  numbers  become  citizens  of 
the  United  States,  it  is  also  true  that  persons  both  native  [bom]  and 
naturalized,  once  citizens  of  the  United  States,  either  by  formal 
acts,  or  as  the  effect  of  a  series  of  facts  aad  circumstances,  abandon 
their  citizenship  and  cease  to  be  entitled  to  the  protection  of  the 
United  States,  but  continue  on  convenient  occasions  to  assert  a 
claim  to  protection  in  the  absence  of  provisions  on  these  questions. 
*  *  *  The  delicate  and  complicated  questions  continually  occur- 
ring with  reference  to  naturalization,  expatriation  and  the  status 
of  such  persons  as  I  have  above  referred  to,  induce  me  to  earnestly 
direct  your  attention  again  to  these  subjects.'* 

In  a  former  message  (December  7th  1875),  the  President  called 
attention  to  the  fact  that  "  fraud  being  discovered,  however,  there  . 
is  no  practicable  means  within  the  control  of  the  government  by 
which  the  record  of  naturalization  can  be  vacated,  and  should  the 
certificate  be  taken  up,  as  it  usually  is,  by  the  diplomatic  and 
consular  representatives  of  the  government  to  whom  it  may  have 
been  presented,  there  is  nothing  to  prevent  the  person  claiming  to 
have  been  naturalized  from  obtaining  a  new  certificate  from  the 
court  in  place  of  that  which  which  has  been  taken  from  him." 

The  want  of  a  proper  remedy  and  means  for  the  vacating  of  any 
record  fraudulently  made,  with  a  provision  in  the  law  for  punishing 
the  guilty  parties  to  the  transaction  was,  and  is,  castes  omissus. 
And  it  was  under  this  view  of  the  existing  law  that  the  President 
urged  action  by  Congress.  Attention  was  also  called  to  the  neces- 
sity of  legislation  concerning  the  marriages  of  American  citizens, 
contracted  abroad,  and  concerning  the  status  of  American  women 
who  may  marry  foreigners,  and  of  children  bom  of  American 
parents  in  a  foreign  country. 

The  original  naturalization  laws  only  extended  to  free  "  white" 
persons.  But  when  Congress  was  engaged  in  framing  the  law  of 
July  14th  1870,  Senator  Sumner  moved  to  strike  out  the  word 
"  white."  Senator  Williams  then  proposed  to  insert  at  the  end  of 
the  section:  ^'6ut  this  act  shall  not  be  construed  to  authorize  the 
naturalization  of  persons  born  in  the  Chinese  Empire." 

The  following  debate  is  then  reported : 

Morton.  "  This  amendment  involves  the  whole  Chinese  problem. 
Are  you  prepared  to  settle  it  to-night  ?" 

Stewart.  "  Without  discussion." 
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Morton.  "And  without  discussion?  lam  not  prepared  to  do 
it." 

Sumner.  "  The  senator  says  it  opens  the  great  Chinese  question. 
It  simply  opens  the  question  of  the  Declaration  of  Independence 
and  whether  we  will  be  true  to  it.  'AH  men  are  created  equal/ 
without  distinction  of  color." 

McCreery  offered  as  an  amendment  to  the  amendment :  "  Pro- 
vided, that  the  provisions  of  this  act  shall  not  apply  to  persons 
bom  in  Asia,  Africa  or  any  of  the  islands  of  the  Pacific,  nor  to 
Indians  bom  in  the  wilderness." 

Warner  offered  as  a  substitute  for  the  original  amendment :  "  That 
the  naturalization  laws  are  hereby  extended  to  aliens  of  African 
nativity  and  to  persons  of  African  descent."  This  was  concurred 
in ;  yeas  20,  nays  17 :  section  7  of  the  Act  of  July  14th  1870. 
Such  was  the  law  on  the  statute  book  when  the  revisers  of  the 
United  States  Statutes  prepared  their  revision,  which,  in  the  first 
draft,  was  formulated  as  follows :  "  The  provisions  of  this  title  shall 
apply  to  aliens  of  African  nativity  and  to  persons  of  African  de- 
scent :"  sect.  2169. 

In  1875,  when  this  draft  was  before  Congress  for  amendment, 
attention  was  called  to  the  fact  that  as  the  law  stood,  it  would 
authorize  the  naturalization  of  Asiatic  immigrants,  and  the 
above  section  was  amended  by  inserting,  in  the  first  line,  after  the 
word  "aliens",  the  words  "being  free  white  persons,  and  to  aliens," 
&c.:  Act  of  February  18th  1875. 

The  decisions  of  Sawyer,  J.  (United  States  Circuit  Court,  Cali- 
fornia, April  29th  1878),  in  Ah  Yup%  Ca%e,  and  of  Choate,  J. 
(United  States  Circuit  Court,  New  York,  July  1879)  on  Charles 
Miller  %  Application^  rest  upon  the  law  as  amended.  The  writer 
has  been  informed  that  Yung  Wing,  of  the  Chinese  Embassy  at 
Washington,  and  other  natives  and  subjects  of  the  Emperor  had 
been  previously  naturalized. 

The  opinion  of  Akerman,  Attorney-General  of  the  United 
States  in  1871,  in  the  case  of  Moses  Stem  (Opinions  of  Attorneys- 
General,  vol.  13,  p.  376),  is  sometimes  cited  in  denial  of  the  pro- 
position that  the  record  of  naturalization  is  conclusive  upon  all 
the  world,  and  may  not  be  impeached,  except  for  fraud,  or  want  of 
jurisdiction  in  the  court  making  the  record.  It  is  not  authority  for 
any  such  position.  This  opinion  was  given  in  a  case  which  turned 
upon  the  construction  of  the  Treaty  of  1868  between  the  United 
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States  and  the  North  German  Confederation ;  and  the  conclusion 
was  doubtless  greatly  influenced  and  may  have  been  justified,  per- 
haps, by  the  circumstance  that  Stern,  while  in  Prussia,  never 
avowed  himself  an  American,  but,  on  the  contrary,  took  a  passport 
as  a  Prussian.  When  examined  and  tested  in  the  light  of  interna- 
tional law,  by  the  practice  of  nations,  and  under  authoritative  pre- 
cedents, it  will  be  found  to  stand  alone.  But  Akerman  adds : 
"  But  recitations  in  the  record  of  matters  of  fact  are  binding 
only  upon  parties  to  the  proceedings  and  their  privies.  The 
government  of  the  United  States  was  no  party,  and  stands  in 
privity  with  no  party  to  these  proceedings.  And  it  is  not  in  the 
power  of  Mr.  Stern  by  erroneous  recitations  in  ex  parte  proceed- 
ings, to  conclude  the  government  as  to  matters  of  fact.*'  {Sic)  It 
will  appear  from  this  extract,  that  the  Attorney-General,  in  this 
case,  failed  to  recognise  the  fact  that  the  certificate  or  record  of 
naturalization  is  in  the  nature  of  a  judgment  in  rem;  and  that  the 
proceeding  to  obtain  it  is  invariably  ex  parte.  And  he  seems  to 
be  oblivious  of  the  fact  that  these  records  are  made,  or  at  least  are 
supposed  to  be  made,  by  the  court ;  and  not  by  the  applicants  for 
admission  to  citizenship. 

In  Levys  Oase  (14  Opinions  509),  Williams,  Attorney-General, 
said  that  the  proceeding  to  obtain  naturalization  was  a  judicial  act, 
and  that  it  has  the  force  and  effect  of  a  judgment. 

It  follows,  if  the  proposition  laid  down  at  the  beginning  of  this 
article  be  correct,  that  in  absence  of  treaty  stipulations  or  con- 
cessions as  to  naturalization,  the  matter,  in  practice,  is  within  the 
exclusive  control  of  the  power  issuing  the  certificate  or  letter ;  and 
the  judgment  of  the  tribunal  or  court,  to  whom  the  power  to  grant 
the  same  is  confided  by  the  supreme  power  in  the  state,  is  conclusive 
as  to  law  and  fact  everywhere  and  upon  all  the  world.  United 
States  V.  The  Acorn,  2  Abbott's  U.  S.  Rep.  443;  The  People^ 
^6».,  V.  McGown,  11  111.  644,  and  cases  cited.^ 

It  is  an  universal  principle,  that,  where  power  or  jurisdiction  is 
delegated  to  any  public  officer  or  tribunal  over  a  subject-matter, 
and  its  exercise  is  confided  to  his  or  their  discretion,  the  acts  so 
done  are  binding  and  valid  as  to  the  subject-matter ;  and  individual 


>  See  opinion  of  Blatchford,  J.,  Circuit  Court  of  the  United  States,  for  the 
southern  District  of  New  York,  In  the  mailer  of  Peter  Colevutn^  on  hnbcas  corpus. 
Opinion  of  Freedman,  J.,  Superior  Court  of  Now  York,  in  CUristeraU  Ca.sc,  1879. 
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rights  will  not  be  disturbed  collaterally  for  anything  done  in  the 
exercise  of  that  discretion  within  the  authority  and  power  conferred. 
The  only  questions  which  can  arise  between  an  individual  claiming 
a  right  under  the  acts  done,  and  the  public,  or  any  person  denying 
its  vaHdity,  are,  power  in  the  officer^  and  fraud  in  the  party.  All 
other  questions  are  settled  by  the  decision  made  or  the  act  done  hy 
the  tribunal  or  officer ;  whether  executive,  legislative,  judicial  or 
special,  unless  an  appeal  is  provided  for,  or  other  provision,  by 
some  appellate  or  supervisory  tribunal,  is  prescribed  by  law :  United 
States  V.  Arredondo^  6  Pet.  (U.  S.)  729-30,  and  cases  cited. 

When  the  inquiry  is,  "was  there  fraud?"  it  will  be  instructive 
to  refer  to  the  three  rules  laid  down  in  Conard  v.  Nicoll,  4  Peters 
(U.  S.)  295,  and  whfch  were  declared  incontrovertible  by  the 
Supreme  Court  of  the  United  States :  United  States  v.  ArredondOy 
supra. 

When  the  inquiry  is,  "had  the  tribunal  power  or  jurisdiction?'* 
it  will  be  instructive  to  consult  Robinson  (Rob.  Practice,  vol.  7, 
ch.  1,  tit.  1). 

In  another  case  the  U.  S.  Supreme  court  said:  "The  judgment 
of  confirmation  raises  a  presumption  conclusive,  w^hile  that  judg- 
ment stands  unreversed,  that  whatever  was  necessary  to  its  legality 
was  proved  and  found  by  the  court,  and  it  cannot  be  impeached 
collaterally:  Voorhees  v.  Bank  of  the  United  States^  10  Pet. 
(U.  S.)  193. 

"The  distinction,"  said  Longybar,  J.,  announcing  the  decision 
in  The  Acom^  "  between  cases  in  which  judgments  may  and  those 
in  which  they  may  not  be  impeached  collaterally,  as  derived  from 
the  authorities,  and  founded  in  common  sense,  may  be  stated  thus : 
They  may  be  impeached  by  facts  involving  fraud  or  collusion,  but 
which  were  not  before  the  court  or  involved  in  the  issue  or  matter 
upon  which  the  judgment  was  rendered.  They  may  not  be 
impeached  for  any  facts,  whether  involving  fraud  or  collusion  or 
not,  or  even  perjury,  which  were  necessarily  before  the  court  and 
passed  upon.'* 

It  has  been,  from  time  to  time,  urged  that  the  same  effect  should 
not  be  given  to  a  certificate  of  naturalization  as  is  given,  generally, 
to  the  judgments,  sentences  or  decrees  of  courts  of  record ;  and 
that  naturalization  proceedings,  as  usually  conducted,  are  virtually 
ex  parte.  But  the  answer  to  these  suggestions  is  that  the  pro- 
ceeding to  obtain  naturalization,  in  the  United  States,  at  least,  is 
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a  judicial  one ;  and  it  is  before  a  court  which  exercises  a  peculiar 
jurisdiction.  The  proceeding  is,  as  it  is  technijcally  termed,  in  rem, 
and  the  general  rule,  as  to  the  effect  and  conclusiveness  of  a  judg- 
ment, sentence  or  decree  thereupon  pronounced,  is  familiar :  Star- 
kie  on  Evidence  *241-8. 

A  valuable  and  instructive  discussion  of  the  plea  of  re%  judicata 
as  estoppel,  and  of  the  replication  thereto,  is  found  in  Robinson's 
Practice,  vol.  7,  ch.  1,  tit.  1,  where  the  leading  cases  are  compared, 
criticised  and  distinguished. 

Alexander  Porter  Morse. 

Washington,  D.  C. 

*•* 

RECENT    AMERICAN    DECISIONS. 

Circuit  Court  of  the  United  States.    District  of  California. 
HO  AH  KOW  V,  MATTHEW  NUNAN. 

An  ordinance  of  San  Francisco,  that  every  male  person  imprisoned  in  the 
county  jail,  under  the  judgment  of  any  court  having  jurisdiction  in  criminal  cases 
in  the  city  and  county,  should  immediately  upon  his  arrival  at  the  jail,  have  the 
hair  of  his  head  "  cut  or  clipped  to  an  uniform  length  of  one  inch  from  the  scalp 
thereof,*'  and  made  it  the  duty  of  the  sheriff  to  have  this  provision  enforced,  is 
invalid,  being  in  excess  of  the  authority  of  the  municipal  body,  whether  the  meas- 
ure be  considered  as  an  additional  punishment  to  that  imposed  by  the  court  upon 
conviction  under  a  state  law,  or  as  a  sanitary  regulation,  and  constituted  no  jus- 
tification to  the  sheriff  acting  under  it. 

The  ordinance  being  directed  against  the  Chinese  only,  imposing  upon  them  a 
degrading  and  cruel  punishment,  is  also  subject  to  the  further  objection,  that  it  is 
forbidden  by  that  clause  of  the  Fourteenth  Amendment  to  the  Constitution,  which 
declares  that  no  state  *^  shall  deny  to  any  person  within  its  jurisdiction  the  equal 
protection  of  the  laws.''  This  inhibition  upon  the  state  applies  to  all  the  instru- 
mentalities and  agencies  employed  in  the  administration  of  its  government ;  to  its 
executive,  legislative  and  judicial  departments  ;  and  to  the  subordinate  legislative 
bodies  of  its  counties  and  cities. 

The  equality  of  protection  thus  assured  to  every  one  whilst  within  the  United 
States,  implies  not  only  that  the  courts  of  the  country  shall  be  open  to  him  on  the 
same  terms  as  to  all  others  for  the  security  of  his  person  or  property,  the  preven- 
tion or  redress  of  wrongs,  and  the  enforcement  of  contracts,  but  that  no  charges 
or  burdens  shall  be  laid  upon  him  which  are  not  equally  borne  by  others,  and  that 
in  the  administration  of  criminal  justice,  he  shall  suffer  for  his  offences  no  greater 
or  difi*erent  punishment. 

This  was  an  action  brought  to  recover  damages  for  alleged  mal- 
treatment by  the  defendant,  sheriff  of  San  Francisco.  The  mal- 
treatment consisted  in  having  cut  off  the  queue  of  the  plaintiff,  a 
queue  being  worn  by  all   Chinamen,  and  its  deprivation  being 
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regarded  by  them  as  degrading  and  as  entailing  futare  suffering. 
Plaintiff  was  convicted  of  a  misdemeanor,  in  violating  a  state 
statute  ^^  conx^erning  lodging-houses  and  sleeping-apartments  within 
the  limits  of  incorporated  cities,"  and  sentenced  to  pay  a  fine  of 
ten  dollars,  or  in  default  of  such  payment  to  be  imprisoned  five 
days  in  the  county  jail.  Failing  to  pay  the  fine,  he  was  impri- 
soned. The  defendant,  as  sheriff  of  the  city  and  county,  had 
charge  of  the  jail,  and  during  the  imprisonment  of  the  plaintiff 
cut  off  his  queue. 

Defendant  pleaded  a  justification  of  his  conduct  under  an  ordi- 
nance of  San  Francisco,  which  declared  that  every  male  person 
imprisoned  in  the  county  jail,  under  the  judgment  of  any  court 
having  jurisdiction  in  criminal  cases  in  the  city  and  county,  shall 
immediately  upon  his  arrival  at  the  jail,  have  the  hair  of  his  head 
"  cut  or  clipped  to  an  uniform  length  of  one  inch  from  the  scalp 
thereof^"  and  made  it  the  duty  of  the  sheriff  to  have  this  provi- 
sion enforced.  Under  this  ordinance  the  defendant  cut  off  the 
queue  of  the  plaintiff.     To  this  plea  plaintiff  demurred. 

The  opinion  of  the  court  was  delivered  by 

Field,  J. — The  validity  of  the  ordinance  is  denied  by  the  plain- 
tiff on  two  grounds :  1st.  That  it  exceeds  the  authority  of  the 
Board  of  Supervisors,  the  body  in  which  the  legislative  power  of 
the  city  and  county  is  vested ;  and,  2d.  That  it  is  special  legisla- 
tion imposing  a  degrading  and  cruel  punishment  upon  a  class  of 
persons  who  are  entitled,  alike  with  all  other  persons  within  the 
jurisdiction  of  the  United  States,  to  the  equal  protection  of  the 
laws.     We  are  of  opinion  that  both  these  positions  are  well  taken. 

The  Board  of  Supervisors  is  limited  in  its  authority  by  the  act 
consolidating  the  government  of  the  city  and  county.  It  can  do 
nothing  unless  warrant  be  found  for  it  there,  or  in  a  subsequent 
statute  of  the  state.  As  with  all  other  municipal  bodies,  its  char- 
ter— ^here  the  Consolidation  Act — is  the  source  and  measure  of  its 
powers.  In  looking  at  this  charter,  we  see  that  the  powers  of  the 
board,  and  the  subjects  upon  which  they  are  to  operate,  are  all 
specified.  The  board  has  no  general  powers,  and  its  special  power 
to  determine  the  fines,  forfeitures  and  penalties  which  may  be 
incurred,  is  limited  to  two  classes  of  cases :  Ist.  Breaches  of  regu- 
lations established  by  itself;  and  2d.  Violations  of  provisions  of 
the  consolidation  act,  where  no  penalty  is  provided  by  law.  It 
can  impose  no  penalty  in  any  other  case;  and  when  a  penalty 
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Other  than  that  of  fine  or  forfeiture  is  imposed,  it  must,  by  the 
terms  of  the  act,  be  in  the  form-of  imprisonment.  It  can  take  no 
other  form.  "No  penalty  to  be  imposed,"  is  the  language  used, 
"  shall  exceed  the  amount  of  one  thousand  dollars-,  or  six  months 
imprisonment,  or  both.'*  The  mode  in  which  a  penalty  can  be 
inflicted,  and  the  extent  of  it,  are  thus  limited  in  defining  the 
power  of  the  board.  In  their  place  nothing  else  can  be  substituted. 
No  one,  for  example,  would  pretend  that  the  board  could,  for  any 
breach  of  a  municipal  regulation  or  any  violation  of  the  consolida- 
tion act,  declare  that  a  man  should  be  deprived  of  his  right  to  vote, 
or  to  testify,  or  to  sit  on  a  jury,  or  that  he  should  be  punished  with 
stripes,  or  be  ducked  in  a  pond,  or  be  paraded  through  the  streets, 
or  be  seated  in  a  pillory,  or  have  his  ears  cropped,  or  his  head 
shaved. 

The  cutting  oflF  the  hair  of  every  male  person  within  an  inch 
of  his  scalp,  on  his  arrival  at  the  jail,  was  not  intended  and  cannot 
be  maintained  as  a  measure  of  discipline,  or  as  a  sanitary  regula- 
tion. The  act  by  itself  has  no  tendency  to  promote  discipline, 
and  can  only  be  a  measure  of  health  in  exceptional  cases.  Had 
the  ordinance  contemplated  a  mere  sanitary  regulation,  it  would 
have  been  limited  to  such  caaes  and  made  applicable  to  females  as 
well  as  to' males,  and  to  persons  awaiting  trial  as  well  as  to  persona 
under  conviction.  The  close  cutting  of  the  hair  which  is  practised 
upon  inmates  of  the  state  penitentiary,  like  dressing  them  in 
striped  clothing,  is  partly  to  distinguish  them  from  others,  and 
thus  prevent  their  escape,  and  facilitate  their  recapture.  They 
are  measures  of  precaution,  as  well  as  parts  of  a  general  system 
>f  treatment  prescribed  by  the  directors  of  the  penitentiary  under 
the  authority  of  the  state,  for  parties  convicted  of  and  imprisoned 
for  felonies.  Nothing  of  the  kind  is  prescribed  or  would  be  tole- 
rated with  respect  to  persons  confined  in  a  county  jail  for  simple 
misdemeanors,  most  of  which  are  not  of  a  very  grave  character. 
For  the  discipline  or  detention  of  the  plaintiff  in  this  case,  who  had 
the  option  of  paying  a  fine  of  ten  dollars,  or  of  being  imprisoned 
for  five  days,  no  such  clipping  of  the  hair  was  required.  It  was 
done  to  add  to  the  severity  of  his  punishment. 

But  even  if  the  proceeding  could  be  regarded  as  a  measure  of 
discipline,  or  as  a  sanitary  regulation,  the  conclusion  would  not 
help  the  defendant ;  for  the  board  of  supervisors  had  no  authority 
to  prescribe  the  discipline  to  which  persons  convicted  under  the 
laws  of  the  state  should  be  subjected,  or  to  determine  what  special 
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sanitary  regulations  should  be  enforcecL  with  respect  to  their  per- 
sons. That  is  a  matter  which  the  legislature  had  not  seen  fit  to 
intrust  to  the  wisdom  and  judgment  of  that  body.  It  is  to  the 
board  of  health  of  the  city  and  county  that  a  general  supervision 
of  all  matters  appertaining  to  the  sanitary  condition  of  the  county 
jail  is  confided ;  and  only  in  exceptional  cases  would  the  preserva- 
tion of  the  health  of  the  institution  require  the  cutting  of  the  hair 
of  any  of  its  inmates  within  an  inch  of  his  scalp :  Act  of  April 
4th  1870 ;  Session  Laws  of  1869-70,  p.  717.  The  claim,  how- 
ever, put  forth  that  the  measure  was  prescribed  as  one  of  health,  is 
notoriously  a  mere  pretense.  A  treatment  to  which  disgrace  is 
attached,  and  which  is  not  adopted  as  a  means  of  security  against 
the  escape  of  the  prisoner,  but  merely  to  aggravate  the  severity 
of  his  confinement,  can  only  be  regarded  as  a  punishment  addi- 
tional to  that  fixed  by  the  sentence.  If  adopted  in  consequence 
of  the  sentence,  it  is  punishment  in  addition  to  that  imposed  by 
the  court ;  if  adopted  without  regard  to  the  sentence,  it  is  wanton 
cruelty. 

In  the  present  case,  the  plaintiff"  was  not  convicted  of  any 
breach  of  a  municipal  regulation,  nor  of  violating  any  provision 
of  the  consolidation  act.  The  punishment  which  the  supervisors 
undertook  to  add  to  the  fine  imposed  by  the  court  was  without 
semblance  of  authority.  The  legislature  had  not  conferred  upon 
them  the  right  to  change  or  add  to  the  punishments  which  it 
deemed  sufficient  for  off*ences ;  nor  had  it  bestowed  upon  them  the 
right  to  impose  in  any  case  a  punishment  of  the  character  inflicted 
in  this  case.  They  could  no  more  direct  that  the  queue  of  the 
plaintiff"  should  be  cut  off"  than  that  the  punishments  mentioned 
should  be  inflicted.  Nor  could  they  order  the  hair  of  any  one, 
Mongolian  or  other  person,  to  be  clipped  within  an  inch  of  his 
scalp.     That  measure  was  beyond  their  power. 

The  second  objection  to  the  ordinance  in  question  is  equally 
conclusive.  It  is  special  legislation,  on  the  part  of  the  supervisors, 
against  a  class  of  persons,  who,  under  the  constitution  and  laws  of 
the  United  States,  are  entitled  to  the  equal  protection  of  the  laws. 
The  ordinance  was  intended  only  for  the  Chinese  in  San  Fran- 
cisco. This  was  avowed  by  the  supervisors  on  its  passage,  and 
was  so  understood  by  every  one.  The  ordinance  is  known  in  the 
community  as  the  "  queue  ordinance,*'  being  so  designated  from 
its  purpose  to  reach  the  queues  of  the  Chinese,  and  it  is   not 
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enforced  against  any  other  persons.  The  reason  advanced  for  its 
adoption,  and  now  urged  for  its  continuance,  is,  that  only  the 
dread  of  the  loss  of  his  queue  will  induce  a  Chinaman  to  pay  his 
fine.  That  is  to  say,  in  order  to  enforce  the  payment  of  a  fine 
imposed  upon  him,  it  is  necessary  that  torture  should  be  super- 
added to  imprisonment.  Then,  it  is  said,  the  Chinaman  will  not 
accept  the  alternative,  which  the  law  allows,  of  working  out  his 
fine  by  his  imprisonment,  and  the  state  or  county  will  be  saved  the 
expense  of  keeping  him  during  the  imprisonment.  Probably  the 
bastinado,  or  the  knout,  or  the  thumbscrew,  or  the  rack,  would 
accomplish  the  same  end ;  and  no  doubt  the  Chinaman  would  pre- 
fer either  of  these  modes  of  torture  to  that  which  entails  upon  him 
disgrace  among  his  countrymen,  and  carries  with  it  the  constant 
dread  of  misfortune  and  suffering  after  death.  It  is  not  creditable 
to  the  humanity  and  civilization  of  our  people,  much  less  to  their 
Christianity,  that  an  ordinance  of  this  character  was  possible. 

The  class  character  of  this  legislation  is  none  the  less  manifest, 
because  of  the  general  terms  in  which  it  is  expressed.  The  state- 
ments of  supervisors,  in  debate  on  the  passage  of  the  ordinance, 
cannot,  it  is  true,  be  resorted  to  for  the  purpose  of  explaining  the 
meaning  of  the  terms  used ;  but  they  can  be  resorted  to  for  the 
purpose  of  ascertaining  the  general  object  of  the  legislation  pro- 
posed, and  the  mischie&  sought  to  be  remedied.  Besides,  we  can- 
not shut  our  eyes  to  matters  of  public  notoriety  and  general  cogni- 
sance. When  we  take  our  seats  on  the  bench,  we  are  not  struck 
with  blindness,  and  forbidden  to  know  as  judges  what  we  see  as 
men ;  and  where  an  ordinance,  though  general  in  its  terms,  only 
operates  upon  a  special  race,  sect  or  class,  it  being  universally 
understood  that  it  is  to  be  enforced  only  against  that  race,  sect  or 
class,  we  may  justly  conclude  that  it  was  the  intention  of  the  body 
adopting  it  that  it  should  only  have  such  operation,  and  treat  it 
accordingly.  We  may  take  notice  of  the  limitation  given  to  the 
general  terms  of  an  ordinance  by  its  practical  construction  as  a 
fact  in  its  history,  as  we  do  in  some  cases  that  a  law  has  practically 
become  obsolete.  If  this  were  not  so,  the  most  important  provi- 
sions of  the  constitution,  intended  for  the  security  of  personal 
rights,  would,  by  the  general  terms  of  an  enactment,  often  be 
evaded  and  practically  annulled:  Brown  v.  PipeVj  1  Otto  42; 
Ohio  Loan  and  Trust  Co.  v.  Debolt,  16  How.  435.  The  com- 
plaint in  this  case  shows  that  the   ordinance  acts  with  special 
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severity  upon  Chinese  prisoners,  inflicting  upon  them  suffering 
altogether  disproportionate  to  what  would  be  endured  by  other 
prisoners,  if  enforced  against  them.  Upon  the  Chinese  prisoners 
its  enforcement  operates  as  ^^a  cruel  and  unusual  punishment." 

Many  illustrations  might  be  given,  where  ordinances,  general  in 
their  terms,  would  operate  only  upon  a  special  class,  or  upon  a 
class,  with  exceptional  severity,  and  thus  incur  the  odium  and  be 
subject  to  the  legal  objection  of  intended  hostile  legislation  against 
them.  We  have,  for  instance,  in  our  community  a  large  number 
of  Jews.  They  are  a  highly  intellectual  race,  and  are  generally 
obedient  to  the  laws  of  the  country.  But,  as  is  well  known,  they 
have  peculiar  opinions  with  respect  to  the  use  of  certain  articles  of 
food,  which  they  cannot  be  forced  to  disregard  without  extreme 
pain  and  suffering.  They  look,  for  example,  upon  the  eating  of 
pork  with  loathing.  It  is  an  offence  against  their  religion,  and  is 
associated  in  their  minds  with  uncleanness  and  impurity.  Now, 
if  they  should,  in  some  quarter  of  the  city,  overcrowd  their  dwell- 
ings, and  thus  become  amenable,  like  the  Chinese,  to  the  act  con- 
cerning lodging-houses  and  sleeping-apartments,  an  ordinance  of 
the  supervisors,  requiring  that  all  prisoners  confined  in  the  county 
jail  should  be  fed  on  pork,  would  be  seen  by  every  one  to  be 
levelled  at  them ;  and,  notwithstanding  its  general  terms,  would 
be  regarded  as  a  special  law  in  its  purpose  and  operation. 

During  various  periods  of  English  history,  legislation,  general 
in  its  character,  has  often  been  enacted  with  the  avowed  purpose 
of  imposing  special  burdens  and  restrictions  upon  Catholics ;  but 
that  legislation  has  since  been  regarded  as  not  less  odious  and 
obnoxious  to  animadversion  than  if  the  persons  at  whom  it  was 
aimed  had  been  particularly  designated. 

But,  in  our  country,  hostile  and  discriminating  legislation  by  a 
state  against  persons  of  any  class,  sect,  creed  or  nation,  in  what- 
ever form  it  may  be  expressed,  is  forbidden  by  the  fourteenth 
amendment  of  the  constitution.  That  amendment,  in  its  first  sec- 
tion, declares  who  are  citizens  of  the  United  States,  and  then 
enacts  that  no  state  shall  make  or  enforce  any  law  which  shall 
abridge  their  privileges  and  immunities.  It  further  declares  that 
no  state  shall  deprive  any  person  (dropping  the  distinctive  term 
citizen)  of  life,  liberty  or  property,  without  due  process  of  law,  nor 
deny  to  any  person  the  equal  protection  of  the  laws.  This  inhibi- 
tion upon  the  state  applies  to  all  the  instrumentalities  and  agen- 
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cies  employed  in  the  administration  of  its  government;  to  its 
executive,  legislative  and  judicial  departments ;  and  to  the  subor- 
dinate legislative  bodies  of  counties  and  cities.  And  the  equality 
of  protection-  thus  assured  to  every  one,  whilst  within  the  United 
States,  from  whatever  country  he  may  have  come,  or  of  whatever 
race  or  color  he  may  be,  implies  not  only  that  the  courts  of  the 
country  shiall  be  open  to  him  on  the  same  terms  as  to  all  others, 
for  the  security  of  his  person  or  property,  the  prevention  or  redress 
of  wrongs  and  the  enforcement  of  contracts,  but  that  no  charges  or 
burdens  shall  be  laid  upon  him  which  are  not  equally  borne  by 
others,  and  that,  in  the  administration  of  criminal  justice,  he  shall 
suffer  for  his  offences  no  greater  or  different  punishment. 

Since  the  adoption  of  the  fourteenth  amendment.  Congress  has 
legislated  for  the  purpose  of  carrying  out  its  provisions  in  accord- 
ance with  these  views.  The  Revised  Statutes  re-enacting  provi- 
sions of  law  passed  in  1870,  declare  that  "all  persons  within  the 
jurisdiction  of  the  United  States  shall  have  the  same  right  in 
every  state  and  territory  to  make  and  enforce  contracts,  to  sue,  be 
parties,  give  evidence,  and  to  the  full  and  equal  benefit  of  all  laws 
and  proceedings  for  the  security  of  persons  and  property  as  is 
enjoyed  by  white  citizens,  and  shall  be  subject  to  like  punishment, 
pains,  penalties,  taxes,  licenses  and  exactions  of  every  kind,  and 
to  no  other.''  (Sec.  1977.)  They  also  declare,  that  "every  person 
who,  under  color  of  any  statute,  ordinance,  regulation,  custom  or 
usage,  of  any  state  or  territory,  subjects,  or  causes  to  be  subjected, 
any  citizen  of  the  United  States,  or  other  person  within  the  juris- 
diction thereof,  to  the  deprivation  of  any  rights,  privileges  or 
immunities  secured  by  the  constitution  and  laws,  shall  be  liable  to 
the  party  injured  in  an  action  at  law,  suit  in  equity,  or  other 
proper  proceeding  for  redress.'*     (Sec.  1979.) 

It  is  certainly  something  in  which  a  citizen  of  the  United  States 
may  feel  a  generous  pride  that  the  government  of  his  country 
extends  protection  to  all  persons  within  its  jurisdiction ;  and  that 
every  blow  aimed  at  any  of  them,  however  humble,  come  from  what 
quarter  it  may,  is  "  caught  upon  the  broad  shield  of  our  blessed 
constitution  and  our  equal  laws."  (Judge  Black's  argument  in 
the  Fossat  case,  2  Wall.  703.) 

We  are  aware  of  the  general  feeling — amounting  to  positive 
hostility — prevailing  in  California  against  the  Chinese,  which 
would  prevent  their  further  immigration  hither,  and  expel  from  the 
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state  those  already  here.  Their  dissimilarity  in  physical  charac- 
teristics, in  language,  manners  and  religion  would  seem,  from 
past  experience,  to  prevent  the  possibility  of  their  assimilation  with 
our  people.  And  thoughtful  persons,  looking  at  the  millions  which 
crowd  the  opposite  shores  of  the  Pacific,  and  the  possibility  at  no 
distant  day  of  their  pouring  over  in  vast  hordes  among  us,  giving 
rise  to  fierce  antagonisms  of  race,  hope  that  some  way  may  be 
devised  to  prevent  their  further  immigration.  We  feel  the  force 
and  importance  of  these  considerations;  but  the  remedy  for  the 
apprehended  evil  is  to  be  sought  from  the  general  government, 
where,  except  in  certain  special  cases,  all  power  over  the  subject 
lies.  To  that  government  belongs  exclusively  the  treaty-making 
power,  and  the  power  to  regulate  commerce  with  foreign  nations, 
which  includes  intercourse  as  well  as  traflSc,  and,  with  the  excep- 
tions presently  mentioned,  the  power  to  prescribe  the  conditions 
of  immigration  or  importation  of  persons.  The  state  in  these 
particulars,  with  those  exceptions,  is  powerless,  and  nothing  is 
gained  by  the  attempted  assertion  of  a  control  which  can  never  be 
admitted.  The  state  may  exclude  from  its  limits  paupers  and 
convicts  of  other  countries,  persons  incurably  diseased,  and  others 
likely  to  become  a  burden  upon  its  resources.  It  may,  perhaps, 
also  exclude  persons  whose  presence  would  be  dangerous  to  its 
established  institutions.  But  there  its  power  ends.  Whatever  is 
done  by  way  of  exclusion  beyond  this  must  come  from  the  general 
government.  That  government  alone  can  determine  what  aliens 
shall  be  permitted  to  land  within  the  United  States,  and  upon  what 
conditions  they  shall  be  permitted  to  remain ;  whether  they  shall 
be  restricted  in  business  transactions,  to  such  as  appertain  to  foreign 
commerce,  as  is  practically  the  case  with  our  people  in  China,  or 
whether  they  shall  be  allowed  to  engage  in  all  pursuits  equally 
with  citizens.  For  restrictions  necessary  or  desirable  in  these 
matters,  the  appeal  must  be  made  to  the  general  government ;  and 
it  is  not  believed  that  the  appeal  will  ultimately  be  disregarded. 
Be  that  as  it  may,  nothing  can  be  accomplished  in  that  direction 
by  hostile  and  spiteful  legislation  on  the  part  of  the  state,  or  of  its 
municipal  bodies,  like  the  ordinance  in  question — legislation  which 
is  unworthy  of  a  brave  and  manly  people.  Against  such  legisla- 
tion it  will  always  be  the  duty  of  the  judiciary  to  declare  and 
enforce  the  paramount  law  of  the  nation. 
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The  plaintiff  must  have  judgment  on  the  demurrer  to  the  de- 
fendant's plea  of  justification;  and  it  is  so  ordered. 

Sawyer,  Circuit  Judge,  concurred. 


The  learned  jadge,  iwho  delivered 
the  foregoing  opinion,  had  two  qaes- 
tions  to  deal  with  of  no  little  difficulty 
and  delicacy.  The  first  relates  to  the 
power  of  the  legislature  to  accomplish 
hy  indirect  means  that  which  it  could 
not  avow  in  its  action  and  accomplish 
directly.  The  second  is,  what  does  the 
constitution  forbid  as  unequal  and  class 
legislation  T 

It  is  matter  of  every-day  observation 
that  legislatures  are  accustomed  to 
treat  constitutional  limitations  as  im- 
posing no  moral  obligation  whatever 
upon  their  members.  If,  therefore, 
their  desires  lead  them  to  evade  or 
break  over  the  limitations,  and  they 
can  do  so  without  encountering  direct 
and  positive  prohibitions,  they  do  not 
hesitate  to  do  so,  and  they  violate  the 
spirit  of  the  law  without  scruple,  while 
they  keep  within  a  strict  construction 
of  its  words.  Sometimes  this  may  be 
done  with  impunity,  because  it  is  done 
under  a  pretence  of  something  lawful, 
which  no  one  is  at  liberty  to  disprove 
or  dispute ;  as  Congress  prohibited  the 
circulation  of  state  bank-notes,  while 
pretending  merely  to  provide  for  the 
collection  of  a  revenue  from  them : 
Veazie  Bank  v.  FennOj  8  Wall.  533. 
But  where  the  purpose  is  apparent  in 
the  legislation  itself,  construed  in  the 
light  of  such  facts  as  the  court  may 
notice  judicially,  so  that  extrinsic  evi- 
dence is  not  necessary  to  unfold  it, 
there  is  no  reason  why  the  judiciary 
should  hesitate  to  stamp  as  unconstitu- 
tional the  indirect  and  circuitous  eva- 
sion of  the  fundamental  law,  any  more 
than  it  should  a  violation  that  is  direct 
and  avowed. 

Some  of  the  cases  in  which  legisla- 
tures have  attempted  to  avoid  the  prohi- 


bition of  special  legislation,  by  passing 
laws  general  in  form,  but  applicable  to 
single  cases  only,  are  instructive.  It 
is  known  that  many  of  the  states  have 
gone  a  great  ways  in  requiring  general 
legislation  wherever  it  could  he  made 
applicable,  and  in  forbidding  special 
acts  in  many  cases.  These  provisions 
are  often  found  to  run  counter  to  the 
desires  of  legislators,  and  they  are  then 
evaded,  if  evasion  is  found  to  be  prac- 
ticable. Thus,  a  legislature  forbidden 
to  grant  divorces,  may  undertake  to 
empower  a  court  to  do  so  in  a  particu- 
lar and  exceptional  case  :  7V/i  v.  7>/>, 
8  Mich.  67  ;  Simonds  v.  Simonds^  103 
Mass.  572.  Or,  having  no  power  to 
impose  a  pecuniary  obligation  upon  a 
municipality,  may  attempt  to  do  so 
indirectly,  by  giving  validity  and  force 
to  the  unauthorized  action  of  individu- 
als :  Hashrouck  v.  Milwaukee j  13  Wis. 
87;  Marshall  v.  Silliman,  61  El.  218. 
See  Williams  v.  Bidleman,  7  Nev.  68  ; 
People  V.  Supervisor  J  ^c,  16  Mich.  254. 
Or,  being  prohibited  from  passing  in- 
corporation acts,  may  attempt  to  so 
remodel  and  extend  the  corporate  pow- 
ers of  an  existing  corporation  as  in 
effect  to  create  a  new  corporation  : 
San  Francisco  v.  Spring  Valley  Water- 
works, 48  Cal.  493. 

Many  such  illustrations  might  be 
given,  but  the  principle  which  under- 
lies them  all  is  the  same.  The  case 
of  Devine  T»  Commissioners  of  Cook  Co,, 
84  111.  590,  is  particularly  instructive. 
It  was  there  held,  that  designating 
counties  as  a  class,  according  to  a  min- 
imum population,  which  makes  it  abso- 
lutely certain  but  one  county  in  the 
state  can  avail  itself  of  the  benefits  of  a 
law  applicable  to  such  class,  is  nothing 
but  a  device  to  evade  the  constitutional 
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proTision  forbidding  special  legislation, 
and  is  void  for  that  reason.  Compare 
Welker  v.  Potter,  18  Ohio  (N.  S.)  85, 
and  KUgore  y.  Magee^  85  Penn.  St. 
401,  which  seem  to  be  contra,  bat  are 
distinguishable. 

If,  therefore^  the  legislation  condem- 
ned in  the  principal  case  was  calculated 
and  designed  to  be  offensive  to,  and 
inflict  pain  upon,  people  of  one  nation- 
ality only,  and  would  have  been  void  if 
in  terms  restricted  in  its  application  to 
that  people,  the  general  terms  in  which 
it  is  coached  ought  not  to  save  it  from 
condemnation. 

The  existence  of  a  particular  evil, 
however,  is  sometimes  the  occasion  for 
passing  a  general  law ;  and  the  fact 
that  but  a  single  case  is  likely  to  come 
under  it,  cannot  affect  the  power  of  the 
legislature  to  pass  it,  where  the  law  in 
good  faith  is  made  general  in  its  scope. 
There  exists,  for  example,  in  the  state 
of  New  York  a  communistic  society, 
which  is  understood  to  hold  and  put  in 
practice  doctrines  on  the  subject  of  sex- 
ual intercourse  between  its  unmarried 
members,  which  are  of  vicious  example 
and  abhorrent  to  the  moral  sense  of  the 
people  of  the  state  ;  and  it  would  be  a 
singular  and  certainly  a  futile  objection 
to  a  general  law  for  the  punishment 
of  their  practices,  that  because  the 
practices  did  not  exist  outside  of  their 
society,  therefore  the  law  was  partial 
and  oppressive.  The  validity  of  a 
penal  law  can  never  be  tested  by  the 
number  who  disregard  it ;  on  the  con- 
trary, the  fact  that  nearly  everybody 
abstains  from  the  forbidden  conduct  is 
generally  very  good  evidence  that  it 
ought  to  be  forbidden. 

Bot  there  is  nnd  can  be  no  authority 
in  the  state  to  punish  as  criminal  such 
practices  or  fashions  as  are  indifferent 
in  themselves,  and  the  observance  of 
which  does  not  prejudice  the  commu- 
nity or  interfere  with  the  proper  liberty 
of  any  of  its  members.  No  better 
illustration  of  one's  rightful  liberty  in 


this  regard  can  be  given  than  the  fash- 
ion of  wearing  the  hair.  If  the  wear- 
Sag  of  a  queue  can  be  made  unlawful, 
80  may  be  the  wearing  of  curls  by  a 
lady,  or  of  a  mustache  by  a  beau,  and 
the  state  may,  at  its  discretion,  fix  a 
standard  of  hair-dressing  to  which  all 
shall  conform.  The  conclusive  answer 
to  any  such  legislation  is,  that  it  med- 
dles with  that  which  is  no  concern 
of  the  state,  and  therefore  invades  pri- 
vate right.  The  state  might,  with  even 
more  color  of  reason,  regulate  the 
tables  of  its  citizens,  than  their  meth- 
ods of  wearing  their  hair ;  for  the  first 
might  do  something  towards  establish- 
ing temperance  in  eating,  while  the 
other  would  be  simply  absurd  and 
ridiculous. 

But  if  the  state  cannot  regulate  the 
fashions  of  the  hair  of  those  outside  the 
prisons,  what  right  can  it  have  to  regu- 
late them  for  persons  in  confinement 
under  its  laws  ?  In  other  words,  what 
is  there  in  the  fact,  that  one  is  under- 
going confinement  for  a  breach  of  the 
penal  laws  that  can  enlarge  the  autho- 
rity of  the  state  in  this  regard  ? 

The  common  impression  that  a  pri- 
soner under  sentence  is  pretty  much  at 
the  arbitrary  disposal  of  his  keeper,  is 
not  only  exceedingly  erroneous,  but  it 
is  one  that  leads  to  many  abuses.  The 
principle  that  limits  his  power,  we  sup- 
pose to  be  clear  enough  :  he  may  do 
whatever  is  necessary  to  give  complete 
effect  to  the  sentence  of  the  law,  but  he 
cannot  go  a  step  further,  because  the 
prisoner  is  confided  to  him  for  that 
purpose,  and  for  no  other.  He  may, 
therefore,  subject  him  to  the  restraint 
of  irons,  if  necessary  to  his  detention  ; 
he  may  compel  him  to  submit  to  sani- 
tary regulations  essential  to  health  ;  he 
may  force  him  to  work,  if  such  is  the 
sentence ;  he  may  require  him  to  wear 
the  prison  uniform,  not  only  because 
of  its  convenience,  but  because  of  its 
utility  in  preventing  escapes  ;  and  he 
may   compel    the   observance   of  other 
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regulations,  which  hare  the  general 
purpose  of  the  sentence  in  view,  and 
are  not  purely  arbitrary.  But  if  female 
prisoners  were  subjected  to  regulations 
shocking  to  the  modesty  of  a  virtuous 
woman,  or  male  prisoners  to  those  of 
an  indecent  nature,  there  should  be  no 
difficulty  in  holding  that  their  rights 
were  violated.  Convicts  have  all  the 
rights  of  other  citizens,  except  as  these 
are  limited  by  the  jsentence  of  the  law 
and  proceedings  for  its  proper  execu- 
tion. 

If  the  cutting  off  of  the  queue  could 
be  defended  as  a  sanitary  regulation,  or 
as  being  needful  and  proper  to  prevent 
escapes,  or  as  removing  something  that 
interfered  with  the  performance  of  the 
convict's  labor,  when  labor  is  a  part 
of  his  punishment,  there  would  be  a 
show  of  reason  for  saying  that  the  reg- 
ulation came  within  the  implied  powers 
of  the  prison  authorities.  But  nothing 
of  this  sort  can  be  pretended.  The 
wearing  of  the  hair  in  this  way  is  no 
more  unhealthy  than  female  fashions 
of  the  hair  in  general,  and  the  convict 
can  be  kept  as  well  and  can  work  as 
well  with  it  on  as  with  it  off.  The  reg- 
ulation for  the  cutting  off  of  the  queue 
is,  therefore,  a  regulation  not  impor- 
tant to  the  preservation  of  discipline  in 
the  prison,  or  to  the  due  enforcement 
of  the  sentence  to  imprisonment,  and  is 
therefore  illegitimate  and  illegal. 

The  avowed  reason  for  establi.shing 
this  regulation  was  that  the  dread  of  its 
enforcement  would  compel  obedience  to 


the  law  by  persons  who  feared  neither 
the  fines  nor  the  imprisonment  which 
the  law  imposed.  Nothing  more  plain  }y 
than  this  avowal  could  show  that  the 
learned  judge  was  right  in  holding  that 
the  regulation  imposed  a  punishmeDt. 
It  could  not  have  done  so  more  dis- 
tinctly had  it  provided  that  every  day 
the  convict  remained  in  prison,  he 
might  be  subjected  to  the  discipline  of 
the  whip.  No  doubt  this  might  have 
deterred  some  persons  from  the  com- 
mission of  crime,  but  it  would  not  for 
that  reason  become  legal.  Punish- 
ments are  limited  by  the  sentence  of 
the  law,  and  whatevjer  is  imposed  be- 
yond that  is  illegal,  irrespective  of  its 
tendency.  Moreover,  the  law  itself  is 
limited  in  respect  to  the  punishments 
for  which  it  may  provide.  The  consti- 
tution prohibits  those  of  a  cruel  and 
unusual  nature,  but  the  requirement 
of  equal  protection  of  the  laws  to  all 
persons  is  also  prohibitory.  When  the 
law  imposes  a  punishment  which  only 
a  certain  class  of  persons,  becauKe 
of  peculiar  but  innocent  habits,  scnti> 
ments  or  beliefs,  can  feel,  and  imposes 
it  for  the  avowed  purpose  of  affecting 
this  class  as  others  are  not  affected,  it 
seems  plain  that  not  only  is  the  equal 
protection  of  the  laws  denied  to  the 
class,  but  that  they  are  directly  and 
purposely  subjected  to  pains  and  penal- 
ties which  others,  of  different  habits, 
sentiments  or  beliefs,  are  never  expect- 
ed to  feel.  T.  M.  C. 


Supreme  Court  of  Indiana. 
BOWEN  ET  AL.  V.  SULLIVAN. 

The  finder  of  lost  property  has  a  title  to  it  superior  to  that  of  any  other  person 
except  the  loser  or  real  owner.  The  place  of  finding  makes  no  difference  in  this 
rule. 

An  employee  in  a  paper  factory,  whilst  engaged  in  assorting  a  bale  of  old  papers 
purchased  by  the  proprietor  for  manufacture,  found  certain  lost,  genuine  bank- 
bills  enclosed  in  a  clean,  unmarked  and  undirected  envelope,  which  formed  part 
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of  8och  bale  ;  and,  to  ascertain  whether  they  were  genuine,  delivered  them  to  the 
proprietor,  on  his  promising  to  return  them ;  but  he  retained  the  same,  notwith- 
standing the  demand  of  the  finder,  who  brought  suit  for  the  value  thereof.  Hdd^ 
that  the  plaintiff  was  entitled  to  recover. 

From  the  Carroll  Circuit  Court. 

Ellen  Quinn,  a  minor,  found  two  fifty-dollar  bank-bills  on  the 
premises  of  the  appellants,  and  handed  the  same  to  them,  request- 
ing to  be  informed  if  they  were  genuine.  Appellants  retained 
the  bills,  declining  to  return  them  to  the  finder,  on  demand.  The 
appellee,  Catherine  Sullivan,  the  guardian  of  said  minor,  instituted 
this  suit  to  recover  the  value  of  said  bills.  Issues  were  formed  and 
tried  by  a  jury ;  verdict  for  the  plaintiflf ;  motion  for  a  now  trial 
overruled,  and  judgment  on  the  verdict. 

J.  ApplegaUj  for  appellants. 
O.  B.  Pollard^  for  appellee. 

The  opinion  of  the  court  was  delivered  by 

Perkins,  J. — The  pleadings,  on  which  the  cause  was  tried,  were 
good  on  demurrer,  but  some  of  them  might  have  been  subject  to  a 
motion  to  make  more  certain :  Hart  v.  Crawford^  41  Ind.  197 ; 
Doman  v.  Bedunnah,  57  Id.  219 ;    Wilson  v.  Kelly^  68  Id.  586. 

As  bearing  on  this  part  of  the  case,  we  cite  Tancil  v.  Seaton^ 
28  Grat.  (Va.)  601,  where  it  is  decided,  that  "  the  finder  of  a 
bank-note,  as  against  a  bailee  without  reward,  to  whom  he  delivers 
it  to  be  kept  for  such  finder,  has  such  a  possessory  interest  in  the 
note  as  entitles  him  to  recover  the  same  of  the  bailee,  on  his 
refusal  to  redeliver  it  to  the  finder  on  request,  and.  in  the  absence 
of  any  claim  of  the  rightful  owner  made  known  by  him  to  such 
bailee." 

On  the  trial,  the  court,  of  its  own  motion,  gave  to  the  jury  the 
following  instructions,  which  were  all  that  were  given  in  the 
cause: 

"  The  third  and  fourth  paragraphs  allege,  in  substance,  that  the 
plaintiff's  ward  found  two  bank-notes,  of  the  denomination  and 
value  of  fifty  dollars  each,  on  the  defendants'  premises  (in  their 
paper-mill) ;  that  her  said  ward  handed  said  notes  to  one  of  the 
defendants,  to  ascertain  if  they  were  genuine,  and  upon  a  promise 
that  he  would  return  them  to  her ;  that  the  defendants  kept  said 
notes  and  converted  them  to  their  own  use;  therefore  she  prays 
judgment,  &c. 
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"  The  second  and  third  paragraphs  of  the  answer  aver,  in  sub- 
stance, that  the  defendants  are  co-partners,  engaged  in  the  manu- 
facture of  paper,  in  Carroll  county ;  that,  for  the  purpose  of  their 
business,  it  is  their  custom  to  purchase  rags  of  different  colors  and 
qualities;  that  the  said  bank-notes  were  purchased  with  other  rags, 
in  Kansas,  by  the  defendants,  and  are  their  property ;  that  the 
plaintiff's  ward  took  said  bank-notes  from  their  premises,  without 
right,  but  afterward  returned  them  to  the  defendants. 

"  The  burden  of  proof  is  upon  the  plaintiff.  In  order  to  entitle 
her  to  recover,  she  must  prove  the  material  allegations  of  her  com- 
plaint by  a  preponderance  of  the  testimony  ;  that  is,  by  a  fair 
weight  of  the  testimony.  The  finder  of  lost  property  is  the  owner 
of  it  as  against  every  person  except  the  loser,  or  real  owner.  If 
you  believe  from  the  evidence,  that  the  plaintiff's  ward  found  the 
said  bank  notes  in  the  defendants'  paper-mill,  and  if  you  believe 
said  bank-notes  were  lost  property,  you  should  find  for  the  plaintiflT. 
The  primary  question  is,  were  the  notes  lost  property  ?  If  they 
were,  it  can  make  no  difference  whether  they  were  found  upon  the 
highway,  in  the  defendants'  paper-mill,  or  in  their  dwelling-house  ; 
the  difference  between  the  highway,  the  place  of  business  or  the 
dwelling-house  (so  far  as  this  case  is  concerned),  is  a  difference 
only  as  to  the  degree  of  privacy  ;  the  place  of  business  is  more 
private  than  the  highway,  and  the  dwelling-house  is  more  private 
than  the  place  of  business. 

''But,  if  the  bank-notes  were  lost  property  and  the  plaintiff's 
ward  found  them,  it  does  not  matter  where  she  found  them  ;  they 
belong  to  her  as  against  every  person  but  the  loser,  or  real  owner. 
But,  if  you  believe  from  the  evidence,  that,  as  alleged  in  the  third 
and  fourth  paragraphs  of  the  answer,  the  defendants  had  purchased 
said  bank-notes  as  rags,  then  they  were  not  lost  property,  and  you 
should  find  for  the  defendants. 

"  As  I  have  already  said  to  you,  the  plaintiff  must  make  out  her 
case  by  a  preponderance  of  the  testimony.  You  cannot  indulge 
in  any  presumption  in  her  favor,  but  you  have  a  right  to  draw 
natural  inferences  from  all  the  facts  proven ;  and,  if  you  believe 
from  the  evidence,  that  the  said  bank-notes  were  found  by  the 
plaintiff's  ward  among  the  rags  or  paper  belonging  to  the  defend- 
ants, in  their  mill,  and  that  said  bank-notes  got  there  by  accident, 
and  were  not  placed  there  purposely  by  the  person  of  whom  the 
ratrs  and  papers  were  purchased  by  the  defendants,  and  the  defend- 
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^ants  d'j  nftt  ]fnAw  f|]py  w<>rfi  ftff|fMig^tTiA  rags  -\yhft\\  they  ma^e  t\& 
purchase,  then  I  instruct  you  that  said  bank-notes  were  lost  pro- 
pertr.  and  you  should  find  for  the  plaintift." 

The  evidence  in  the  cause  consisted  of  oral  testimony. 

EUen  Quinn*s  testimony  was  as  follows : 

"I  am  acquainted  with  the  defendants.  In  May  1876,  they 
were  engaged  in  the  manufacture  of  paper,  about  half  a  mile  from 
Delphi.  I  am  a  half-sister  of  Ann  Sullivan,  who  was  working  for 
the  defendants  in  the  spring  of  1876.  I  went  to  the  paper-mill 
of  the  defendants  in  the  spring  of  1876.  I  was  not  in  their  em- 
ploy. My  sister  had  been,  for  a  week  or  two.  I  found  some 
money  in  the  paper-mill  of  defendants,  in  May  1876,  on  Wednes- 
day. Up  to  that  time  I  had  never  been  in  the  employ  of  the 
defendants.  I  found  the  money  in  the  mill,  on  the  floor,  in  a  clean 
envelope,  not  in  a  package.  In  about  five  minutes  afterward  I 
showed  it  to  Charley  McClane*  He  took  it  to  Huchtenhouser  to 
see  if  it  was  good,  and  Huchtenhouser  took  it  to  the  defendant 
Abner  T.  Bo  wen.  There  were  two  fifty-dollar  bills  in  the  envel- 
ope. I  found  the  envelope  three  or  four  feet  from  where  the  girls 
were  assorting  papers.  There  was  no  name  or  other  mark  upon 
the  envelope.  I  threw  the  envelope  back  on  the  floor.  The  next 
morning  I  asked  the  defendant  Abner  T.  Bowen  for  the  money, 
and  told  him  he  promised  to  give  it  back.  He  did  not  give  me  the 
money,  but  offered  to  give  me  ten  dollars,  if  I  would  be  satisfied, 
which  I  refused  to  take.  I  asked  him  if  he  had  bought  this  money 
or  lost  it.  He  said  he  had  not.  This  money  has  never  been 
returned  to  me.  Charlie  McClane  was  the  first  person  I  told 
about  having  found  it.  The  defendant,  Abner  T.  Bowen,  got  this 
money  for  the  purpose  of  seeing  whether  it  was  good  or  not.  He 
said  it  was  genuine.     I  am  sixteen  years  old.*' 

And  upon  cross-examination  this  witness  further  testified 

"  I  found  this  money  in  the  room  of  the  paper-mill  where  they 
assorted  old  papers  for  the  purpose  of  manufacturing  the  same  into 
new  paper.  The  room  was  about  15  by  30  feet.  There  were  five 
persons  engaged  there  at  the  time  in  assorting.  The  old  papers  are 
received  in  bales  which  are  placed  upon  the  floor,  cut  open^  and  the 
contents  taken  out  and  put  in  screens.  The  persons  then  engaged 
there  in  assorting  the  papers  were  Sarah  and  Mary  Alberts,  Annie 
McClane,  Mattie  Kist  and  Alma  Sullivan.  I  asked  Abner  T. 
Bowen  if  the  money  was  good.  He  said  it  was.  I  asked  him  for 
Vol.  XXVII.— 87 
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it.  He  asked  me,  if  I  thought  the  money  belonged  to  me.  I  told 
him  I  thought  it  did  until  the  proper  person  came.  I  then  asked 
him,  if  he  had  bought  the  money  or  lost  it.  He  said  no.  I  meant 
by  that,  if  he  claimed  it  as  his  property.  He  said  he  did  not.  I 
told  him  I  would  like  to  have  it.  He  offered  me  ten  dollars,  and 
asked  me  if  I  would  take  that  and  be  satisfied.  I  said  I  would 
not.  The  room  where  this  money  was  found  is  the  assorting  room 
of  the  paper-mill,  up  stairs.  The  envelope,  in  which  it  was,  was 
nice,  clean  and  new,  and  had  no  writing  or  mark  upon  it.  There 
were  papers  scattered  all  over  the  floor  when  I  found  it.  I  don't 
think  there  was  a  space  on  the  floor  more  than  four  inches  square, 
not  covered  with  old  papers.  I  found  this  money  about  3  o*clock 
in  the  afternoon,  and  when  I  picked  it  up  was  nearer  to  Annie 
McClane  than  any  person  else,  and  about  three  or  four  feet  from 
her.  There  were  three  screens  in  this  room  and  two  persons  work- 
ing at  each." 

Abner  T.  Bowen,  one  of  the  defendants,  and  a  witness  for  the 
defendants,  testified  as  follows : 

"  Charlie  and  Huchtenhouser  came  to  me  together,  Charlie  said 
'she  wants  the  money  back,  even  if  it  is  not  good.*  Don't  know 
that  I  said  anything  to  him  about  returning  it.  The  next  morn- 
ing I  saw  Ellen  Quinn  in  the  machine-room.  She  said,  'what 
about  the  money?*  I  said,  'it  is  good  money;  who  do  you  think 
this  money  belongs  to?'  She  said  she  supposed  it  belonged  to 
me,  but  thought  she  needed  it  more  than  I  did.  I  asked  her  what 
she  would  do  about  it.  She  said,  just  as  I  said.  I  then  offered 
her  ten  dollars.  She  shrank  back  and  refused  to  take  it.  Said  I 
ought  to  give  her  at  least  half  of  it ;  if  she  had  lost  one  hundred 
dollars  and  any  one  had  found  it  and  brought  it  to  her,  she  would 
have  divided  equally  with  them.  She  repeated  several  times  that 
she  needed  it  worse  than  I  did.  I  said  that  had  nothing  to  do 
with  it.  She  said  she  ought  to  have  thrown  it  in  the  papers,  and 
it  would  have  been  ground  up,  and  I  never  would  have  received 
any  benefit  of  it.  I  said  nothing  about  not  having  bought  it. 
That  is  about  what  I  said,  and  would  think  about  it.  She  said  she 
found  it  in  an  envelope  marked  '  Kansas  City.'  She  was  working 
for  us  that  week  and  the  week  before,  receiving  wages  for  her 
labor.  I  never  gave  her  any  authority  to  take  those  bills  from  the 
place  where  they  were  found." 

On  cross-examination  he  further  testified : 
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"  If  that  money  was  found  in  a  bale  of  papers,  we  had  bought  it 
and  paid  for  it  Huchtenhouser  kept  the  accounts  with  the  girls 
in  the  assorting  room ;  so  I  can  not  certainly  say  whether  Ellen 
was  in  our  employ  the  day  the  money  was  found.  I  did  not  know 
that  money  was  there.  We  did  not  get  it  by  accident.  I  think 
it  was  purchased  with  old  paper.  I  think  Ellen  was  working  for 
us  the  day  the  money  was  found.  I  think  I  have  a  memorandum 
of  the  day  the  money  was  found,  but  can't  now  tell  the  day  nor 
month.  It  was  entered  on  our  cash  book  the  day  it  was  found. 
At  the  time  I  got  the  money  I  did  not  intend  to  give  it  back." 

The  testimony  of  the  foregoing  witnesses  represents  the  conflict 
in  the  testimony  in  the  case  on  the  part  of  the  plaintiff  and  defend- 
ants. There  was  no  evidence  that  the  envelope  containing  the  money 
had  been  accidentally  or  carelessly  laid  down  or  dropped  in  the 
paper-mill  by  a  visitor  at  the  mill,  so  that  the  cases  of  McAvoy  v. 
Medina^  11  Allen  548,  and  Lawrence  v.  The  State,  1  Humph. 
227,  are  not  applicable  in  the  case  at  bar. 

There  was  no  evidence  that  the  envelope  was  purchased  by  spe- 
cial contract,  including  it  and  its  contents,  so  that  the  case  of. 
Merry  v.  Grreen,  7  M.  &  W.  623,  is  not  applicable. 

Ever  since  the  case  of  Armory  v.  Belamire,  1  Strange  506, 
in  which  a  chimney-sweeper's  boy,  having  found  a  jewel,  left  it 
with  a  goldsmith  to  ascertain  what  it  was,  was  held  entitled  to 
recover  it,  the  law  has  been  steady  and  uniform  that  the  finder  of 
lost  property  has  a  right  to  retain  it  against  all  persons  except  the 
true  owner.  Tancil  v.  Seaton,  28  Gratt.  601 ;  Lawrence  v.  Buck, 
62  Me.  275.  And  ordinarily  the  place  of  finding  is  immaterial. 
Tatum  V.  Sharpleaa,  6  Phila.  18,  and  cases  cited. 

The  jury  in  the  case  now  before  this  court  might  have  found 
from  the  evidence  that  an  envelope  was  picked  up  from  the  floor 
of  the  defendants'  paper-mill  by  Ellen  Quinn ;  was  opened  by  her 
and  found  to  contain  two  $50  bills ;  that  the  bills  were  taken  by 
her  and  the  envelope  returned  to  the  floor  ;  that  the  envelope  was 
purchased  by  the  defendants  at  the  rate  of  two  and  a  half  cents 
per  pound,  as  waste-paper,  raw  material,  to  be  used  in  the  manu- 
fiskcture  of  paper ;  that  neither  the  seller  of  the  envelope  nor  the 
buyer  of  it  knew  that  it  contained  the  bills  in  question,  and  only 
sold  and  bought  and  paid  for  the  envelope  ;  that  the  rightful  owner 
of  the  money  is  still  unknown.     Had  the  notes  or  bills  in  question 
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been  lying  upon  the  floor,  unenclosed  when  found,  the  case  would 
have  fallen  within  most,  if  not  all,  the  approved  authorities. 

The  distinguishing  feature  of  the  case  is,  that  the  bills  were 
found  contained  in  an  article  of  property  which  had  been  pur- 
chased by  and  belonged  to  the  defendants.  Did  that  fact  carry 
with  it  the  property  in  the  bills  in  question  ? 

The  case  more  nearly  in  point  than  any  other  which  has  fallen 
under  our  observation  is  Durfee  v.  Jonea^  11  R.  I.  588.  Durfee, 
C.  J.,  said :  "  The  facts  in  this  case  are  briefly  these :  In  April  1874 
the  plaintiff*  bought  an  old  safe  and  ^on  afterwards  instructed  his 
agent  to  sell  it  again.  The  agent  offered  to  sell  it  to  the  defend- 
ant for  $10,  but  the  defendant  refused  to  buy  it.  The  agent  then 
left  it  with  the  defendant,  who  was  a  blacksmith,  at  his  shop  for 
sale  for  $10,  authorizing  him  to  keep  his  books  in  it  until  it  was 
sold  or  reclaimed.  The  safe  was  old-fashioned,  of  sheet-iron,  about 
three  feet  square,  having  a  few  pigeon-holes  and  a  place  for  books, 
and  back  of  the  place  for  books  a  large  crack  in  the  lining.  The 
defendant  shortly  after  the  safe  was  left,  upon  examining  it,  found 
secreted  between  the  sheet-iron  exterior  and  the  wooden  lining  a 
roll  of  bills  amounting  to  $165,  of  the  denomination  of  the  national 
bank-bills  which  have  been  current  for  the  last  ten  or  twelve  years. 
Neither  the  plaintiff"  nor  the  defendant  knew  the  money  was  there 
before  it  was  found.  The  owner  of  the  money  is  still  unknown. 
The  defendant  informed  the  plaintiff**s  agent  that  he  had  found  it, 
and  off'ered  it  to  him  for  the  plaintiff" ;  but  the  agent  declined  it, 
stating  that  it  did  not  belong  to  either  himself  or  the  plaintiff",  and 
advised  the  defendant  to  deposit  it  where  it  would  be  drawing  in 
terest  until  the  rightful  owner  appeared.  The  plaintiff"  was  then 
out  of  the  city.  Upon  his  return,  being  informed  of  the  finding, 
he  immediately  called  on  the  defendant  and  asked  for  the  money, 
but  the  defendant  refused  to  give  it  to  him.  He  then,  after  taking 
advice,  demanded  the  return  of  the  safe  and  its  contents,  precisely 
as  they  existed  when  placed  in  the  defendant's  hands.  The  defend- 
ant promptly  gave  up  the  safe,  but  retained  the  money.  The  plain- 
tiff" brings  this  action  to  recover  it  or  its  equivalent.** 

The  court  held,  that,  as  the  purchase  was  of  the  safe,  not  the 
safe  and  its  contents,  the  money  was  not  embraced  in  the  pur- 
chase. 

"The  plaintiff"'*  (say  the  court)  "claims  that  he  is  entitled  to 
have  the  money  by  the  right  of  prior  possession.     But  the  plaintiff 
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never  had  any  possession  of  the  money,  except,  unwittingly,  by 
having  possession  of  the  safe  which  contained  it.  Such  possession, 
if  possession  it  can  be  called,  does  not  of  itself  confer  a  right.  The 
case  at  bar  is  in  this  view  like  Bridges  v.  Hawkesworthy  15  Jurist 
1079.  In  that  case,  the  plaintiff",  while  in  the  defendant's  shop  on 
business,  picked  from  the  floor  a  parcel  containing  bank-notes.  He 
gave  them  to  the  defendant  for  the  owner  if  he  could  be  found. 
The  owner  could  not  be  found,  and  it  was  held  that  the  plaintiff  as 
finder  was  entitled  to  them,  as  against  the  defendants  as  owner  of 
the  shop  in  which  they  were  found.  *The  notes,'  said  the  court, 
*  never  were  in  the  custody  of  the  defendant  nor  within  the  protec- 
tion of  his  house,  before  they  were  found,  as  they  would  have  been 
if  they  had  been  intentionally  deposited  there.'  The  same  in  effect 
may  be  said  of  the  notes  in  the  case  at  bar ;  for  though  they  were 
originally  deposited  in  the  safe  by  design,  they  were  not  so  deposited 
in  the  safe,  after  it  became  the  plaintiff^s  safe,  so  as  to  be  in  the 
protection  of  the  safe  as  his  safe,  or  so  as  to  affect  him  with  any 
responsibility  for  them.  The  case  at  bar  is  also  in  this  respect 
like  Tatum  v.  SharpleBS^  6  Phila.  18.  There  it  was  held,  that  a 
conductor  who  had  found  money  which  had  been  lost  in  a  railroad 
car  was  entitled  to  it  against  the  railroad  company." 

It  is  also  claimed  in  this  case,  that  the  finding  of  the  money  was 
a  wrongful  act,  and  that,  therefore,  the  defendants  (appellants) 
have  a  right  to  hold  the  money.  We  do  not  concur  in  this  view. 
The  defendants  insist  that  Ellen  Quinn,  the  finder,  was  in  their 
employ  as  a  rag-assorter,  and  that,  therefore,  what  she  found  while 
so  in  their  employ  belonged  to  them. 

The  evidence  would  have  sustained  such  a  finding  and  in  sup- 
port of  the  verdict,  perhaps  we  should  have  been  in  favor  of  it.  If 
she  was  so  in  the  defendant's  employ,  the  finding  of  the  money 
was  not  wrongful.  In  the  elaborate  case  of  Brandon  v.  Planters* 
and  Merchants'  Bank  of  HuntsvilU^  1  Stewart  320,  it  was  held 
that  lost  property  found  by  a  slave  belonged  to  his  master,  but  we 
have  found  no  case  to  which  this  doctrine  has  been  applied  as  be- 
tween employer  and  employee.  See  Tatum  v.  Sharpless,  and  Dur- 
fee  V.  Jones^  supra. 

See,  on  this  general  subject,  note  to  Bailey  v.  The  State^  52  Ind. 
462 :  The  N.  F.  ^  Harlem  Railroad  Co.  v.  Haws,  56  N.  Y.  175. 

It  is  claimed  that  the  appellants,  in  purchasing  the  envelope 
containing  the  bills  by  weight,  purchased  the  bank-bills  in  ques- 
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tion.  Their  existence  was  unknown  when  the  envelope  was  pur- 
chased, and  their  weight  was  so  infinitesimally  small,  compared 
with  their  value,  that  we  do  not  concur  in  this  proposition.  It  is 
unreasonable. 

The  judgment  is  affirmed,  with  costs. 


That  the  finder  of  a  lost  chattel  has 
a  special  property  in  the  article  found 
which  will  entitle  him  to  possession 
thereof  as  against  all  the  world  bat  the 
real  owner,  is  and  has  been  the  general 
rule  of  law  ever  since  the  decision  by 
Lord  Chief  Justice  Pratt  in  Armory 
V.  Delamire,  I  Strange  504,  where  the 
chimney-sweeper*s  boy  who  found  the 
jewel  was  held  entitled  to  it  as  against 
all  but  the  real  owner,  and  was  allowed 
to  recover  from  one  who  subsequently 
withheld  it  from  him.  This  rule  has 
not  been  departed  from,  and  has  been 
enforced  in  some  quite  recent  cases. 
See  Laiarence  v.  Buckf  62  Me.  275 
(1874)  ;  Tancil  v.  Seaton,  28  Gratt.  601 
(1877)  ;  Dur/ee  v.  Jones,  11  R.  L  588 
(1877).  Trover  may  be  maintained  by 
the  finder,  possession  being  a  sufficient 
title  in  the  absence  of  a  superior  one, 
upon  which  to  maintain  that  action  : 
Sutton  Y.  Buck,  2  Taunt.  302  (1810)  ; 
Clark  V.  Moloney,  3  Harrington  68 
(1839);  Brown  v.  Ware,  25  Me.  411 
(1841);  and  the  defendant  in  trover 
cannot  set  op  as  a  defence  a  title  in  a 
third  person  without  deriving  to  him- 
self title  from  that  third  person  :  Pink- 
Juim  V.  Gear,  3  N.  H.  484  (1826); 
Duncan  v.  Spear,  11  Wend.  53  (1833)  ; 
Harker  ei  al.  v.  Dement,  9  Gill  7 
(1850). 

It  is,  however,  rarely  that  a  contest 
has  arisen,  nor  at  the  present  day  can 
we  easily  imagine  that  a  contest  could 
arise,  over  the  rule  itself,  but  in  many 
cases  it  has  been  alleged  either  that  what 
is  called  a  finding  was  not  such  in  law,  or 
that  the  circumstances  arising  from  va- 
rious sources  connected  with  the  nature 
of  the  thing  found,  the  place  of  finding 
or  the  relations  borne  by  the  finder  to  a 


third  person  took  the  case  in  question 
out  of  the  general  rule.  Some  of  these 
excepting  circumstances  were  alleged  to 
exist  in  the  principal  case,  and  the 
plaintiff's  right  was  claimed  to  have 
been  controlled  by  the  circumstances, 
that  the  notes  were  found  on  the  floor 
of  the  defendant's  mill,  that  the  notes 
had  probably  been  purchased  amongst 
some  rags  by  the  defendants,  which  it 
was  claimed  gave  a  right  of  possession, 
though  the  purchase  was  an  unwitting 
one;  and,  though  this  claim  seems  to 
have  been  very  doubtfully  supported  by 
the  evidence,  by  the  circumstance  that 
at  the  time  of  finding  the  finder  was  in 
the  defendants'  employment.  The  case 
then  suggests  sundry  considerations  with 
regard  to  the  law  governing  the  rights 
of  a  finder  as  against  all  but  the  true 
owner  of  the  article  found,  and  we  pro- 
pose  to  consider, 

1st.  When  property  is  considered  as 
lost  and  found. 

2d.  How  the  special  property  acquired 
by  the  finder  is  affected  by  the  character 
of  the  thing  found. 

3d.  Whether  the  rights  of  the  finder 
are  affected  by  the  place  in  which  the 
lost  article  is  found. 

4th.  How  far  the  rights  of  the  finder 
are  affected  by  a  relationship  subsisting 
between  him  and  a  third  person  as  that 
of  master  and  servant ;  and 

5th.  We  will  consider  the  claim  which 
a  finder  has  against  the  true  owner  for 
compensation  for  finding  and  recovering 
an  article,  or  for  expense  incurred  in 
taking  care  of  it ;  though  this  subject  is 
rather  suggested  by  than  involved  in  the 
principal  case. 

First,  then —  Whefi  is  property  consid- 
ered as  lost  and  found  ?    On  this  head  it 
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may  be  remarked  that  a  thing  roust  be 
really  lost  to  the  owner  before  it  can  be 
foand  ;  and  property  which  the  owner 
merely  and  intentionally  lays  down  or 
knowingly  deposits  in  a  place  and  then 
forgets  for  a  time  where  he  has  put  it, 
is  by  no  means  to  be  considered  in  a 
legal  Tiew  as  lost.  As  said  by  Brbksb, 
J.,  in  Lawrence  v.  The  Stnte^  1  Humph. 
128  (1839),  '*The  loss  of  goods  in 
legal  and  common  intendment,  depends 
upon  something  more  than  the  knowl- 
edge or  ignorance,  the  memory  qt  want 
of  memory  of  the  owner  as  to  their 
locality  at  any  given  moment.  If  I 
place  my  watch  or  pocket-book  under 
my  pillow  in  a  bed-chamber,  I  may 
leave  them  behind  me  ;  but  if  that  is  all, 
I  can  not  be  said  with  propriety  to  have 
lost  them.  To  lose  is  not  to  place  any- 
thing carefully  and  voluntarily  in  the 
place  you  intend  and  then  forget  it ;  it  is 
casually  and  involuntarily  to  part  from 
the  possession ;  and  the  thing  is  then 
osaally  found  in  a  place  or  under  cir- 
cumstances to  prove  to  the  finder  that 
the  owner's  will  was  not  employed  in 
placing  it  there."  In  that  case  a  cus- 
tomer in  a  barber's  shop  had  placed  his 
pocket-book  upon  a  tabic  therein,  and 
his  attention  being  attracted  by  a  fight 
in  the  street,  he  had  gone  out  of  the 
shop  forgetting  the  pocket-book,  which 
the  barber  afterwards  picked  up  and 
appropriated ;  it  was  held  by  the  court 
that  the  pocket-book  had  not  been  lost, 
and  therefore  that  the  act  of  the  barber 
in  appropriating  it  was  not  finding  but 
felonious  taking.  Somewhat  similar  in 
principle  to  this  case  was  McAvoy  v. 
Medina,  11  Allen  548  (1866),  where 
the  plaintiff  picked  up  a  pocket-book  in 
a  barber's  shop  and  handed  it  to  the 
barber  to  keep  for  the  true  owner.  The 
true  owner  did  not  appear  and  the  plain- 
tiiF  sued  the  barber  for  the  book.  In 
the  opinion  of  the  court,  Dbwbt,  J., 
•aid,  <*  This  property  is  not  under  the 
circumstances  to  be  treated  as  lost  pro- 
perty in  that  sense  in  which  the  finder 


has  a  valid  claim  to  hold  the  same  until 
called  for  by  the  true  owner.  The  pro- 
perty was  voluntarily  placed  upon  a 
table  in  the  defendant's  shop,  by  a  cus- 
tomer of  his,  who  accidentally  left  the 
same  there  and  has  never  called  for  it. 
The  plaintiff  also  came  there  as  a  custo- 
mer and  first  saw  the  same  and  took  it 
up  from  the  table.  The  plaintiff  did 
not  by  this  acquire  the  right  to  take  the 
property  from  the  shop,  but  it  was  rather 
the  duty  of  the  defendant  owner  to  use 
reasonable  care  for  the  safe^keeping  of 
the  same  until  the  owner  should  call  for 
it."  His  honor  then  distinguished  the 
case  from  Bridges  v.  Hawksworth,  infra, 
and  remarked  on  itn  resemblance  to 
Lawrence  v.  The  State,  In  Kincaid  v. 
Eaton^  98  Mass.  139  (1867),  the  same 
doctrine  was  held,  although  in  that  case 
the  owner  of  the  property  had  himself 
considered  it  so  far  lost  that  he  had  ad- 
vertised a  reward  for  its  recovery.  The 
property  in  question,  again  a  pocket- 
book,  was  picked  up  from  a  desk  in  a 
banking-house,  where  the  owner  had 
left  it  accidentally,  on  going  out  of  the 
bank,  by  a  boy  who  shortly  after  came 
into  the  bank  on  an  errand.  Led  by  the 
advertisement  the  boy  took  the  pocket- 
book  to  the  owner,  who  while  giving 
him  a  gratuity,  refused  to  pay  the  re- 
ward offered ;  an  action  being  brought 
therefor,  the  court  gave  judgment  for 
the  defendant,  on  the  ground  that  the 
reward  was  offered  for  the  recovery  of 
lost  property  and  that  as  the  pocket-book 
was  not,  legally  speaking,  lost,  the 
reward  was  not  earned.  See  also,  to 
the  same  effect,  as  to  what  constitutes 
losing.  State  v.  AfcCann^  19  Mo.  249 
(1843)  ;  People  w  McCarren,  17  Wend. 
460  (1837). 

As  to  the  finding  it  may  be  remarked, 
in  addition  to  what  has  incidentally 
been  suggested  by  what  has  gone  before, 
that  the  finding  must  be  in  good  faith, 
as  said  by  Stroud,  J.,  in  TcUum  v. 
Sharpless,  6  Phila.  18,  »*The  right  of 
the  finder  depends  on  his  honesty  and 
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the  entire  fairness  of  his  conduct.  The 
circamstances  attending  the  finding 
mnst  manifest  good  faith  on  his  part. 
There  mast  be  no  reason  to  suspect  that 
the  owner  may  be  known  to  him  or 
might  haye  been  ascertained  by  proper 
diligence."  Therefore,  if  one  find 
goods  whose  owner  he  knows  or  can 
readily  ascertain  from  marks  upon  the 
goods,  or  from  the  circumstances  under 
which  he  finds  them  and  appropriates 
them  to  himself,  he  will  not  be  regarded 
as  a  finder  but  as  guilty  of  larceny  : 
Merrj  v.  Green,  7  M.  &  W.  623 
(1841)  ;  Wynne's  Case,  1  Leach  C.  C. 
460  (1784);  Cartwright  v.  Green,  8 
Ves.  405  (1803)  ;  State  t.  Weston,  9 
Conn.  527  (1833).  And  this  is  the 
case  eren  if  his  intentions  on  first  finding 
the  goods  were  honest,  if  he  afterwards 
determine  to  appropriate  them  to  him- 
self: Wynne's  Case.  Besides  this,  the 
possession  acquired  by  finding  must  be 
one  known  to  the  finder  himself  as 
such  ;  no  mere  physical  possession,  as 
for  instance  that  of  bills  hidden  Away 
in  the  cracks  of  a  chest,  or  in  a  secret 
drawer  without  knowledge  on  the  part 
of  the  owner  of  the  receptacle,  of  their 
existence,  or  as  in  the  principal  case, 
notes  in  a  bundle  of  rags,  will  constitute 
a  genuine  possession  acquired  by  finding 
— it  must  be  by  an  intelligent,  known 
act.  An  excellent  illustration  of  wliat 
is  not  a  good  possession  is  afforded  by 
the  case  of  Durfee  v.  Jones,  11  R.  I. 
588,  and  also  by  Men-y  v.  Green, 
supra,  though  the  act  through  which 
possession  was  claimed  to  have  accrued 
was  not  finding  but  purchase.  The 
plaintifi'  had  purchased  a  secretary,  at 
the  sale  of  a  gentleman's  effects,  for 
the  sum  of  I/.  6d.  In  repairing  the 
article  there  were  discovered  some 
secret  drawers,  and  in  them  some  notes 
and  guineas,  which  the  plaintiff"  appro- 
priated. He  was  arrested  on  a  charge 
of  larceny,  but  was  discharged,  and 
then  brought  an  action  for  assault  and 
false  imprisonment,  and  obtained  a  ver- 


dict. Parke,  B.,  in  giving  the  opmion 
of  the  Exchequer  in  granting  a  new 
trial,  said,  *'  It  was  contended  that  there 
was  a  delivery  of  the  secretary  and  the 
money  in  it  to  the  plaintiff"  as  his  own 
property,  which  gave  him  a  lawful  pos- 
session and  that  his  subsequent  misap- 
plication did  not  constitute  a  felony. 
But  it  seems  to  us  that  though  there 
was  a  delivery  of  the  secretary,  and  a 
lawful  property  in  it  thereby  vested  in 
the  plaintiff*,  there  was  no  delivery  so  as 
to  give  a  lawful  possession  of  the  purse 
and  money.  The  vendor  had  no  inten- 
tion to  deliver  it  nor  the  vendee  to  receive 
it ;  both  were  ignorant  of  its  existence,  and 
when  the  plaintiff"  discovered  ♦  *  *  the 
purse  and  money  it  was  a  simple  case 
of  finding,"  and,  of  course,  in  that  point 
of  view,  the  honajides  of  the  plaintifi^s 
action  became  of  importance.  We  may 
con;:lade  then,  that  if  a  person  should 
find  an  article  and  thereby  acquire  a 
special  property  therein,  and  after  it 
had  passed  out  of  his  possession  another 
should  discover  therein  monev  or  other 
valuables,  of  which  the  finder  had 
known  nothing,  the  special  property 
in  the  receptacle  would  give  to  the  finder 
no  title  to  the  after-discovered  contents. 
2.  The  second  matter  to  be  considered 
is  :  How  the  special  properly  acquired  by 
the  finder  is  affected  by  the  character  of 
the  thing  found.  The  general  rule  as  to 
a  chattel,  properly  so  called,  has  been 
already  stated  ;  as  to  choses  in  action  it 
would  seem  to  be  the  rule  that  the  finder 
obtains  no  right  either  to  the  thing  re- 
presented or  the  instrument  of  evidence 
found.  As  a  familiar  example  of  this 
may  be  instanced,  the  finding  of  a  bill 
of  exchange  or  promissory  note,  where 
the  finder  acquires  no  such  property  as 
will  enable  him  either  to  defend  in 
trover  or  to  maintain  an  action  against 
the  maker  or  acceptor  :  Byles  on  Bills 
860.  This  rule,  however,  is  by  no 
means  of  universal  application,  and  at 
the  present  day  the  law  would  seem  to 
recognise  the  fact  that  there  are  choses 
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in  ftctioii  which  generally  pass  and  are 
treated  as  chattels,  and  as  to  them  to 
allow  a  special  property  to  be  acquired 
by  finding  as  in  the  case  of  chattels. 
This  conclusion  was  not,  however,  ar- 
riTed  at  at  once,  In  McLaughlin  v. 
Waite,  9  Cowen  670  (1827)  which  was 
a  case  invoWing  the  right  of  the  finder 
of  a  lottery  ticket  to  recover  the  money 
called  for  by  it,  Sayaqe,  C.  J.,  com- 
pared the  lottery  ticket  to  a  bank-note, 
and  held  that  there  could  be  no  recovery. 
On  appeal  (5  Wend.  404),  in  affirm- 
ing the  judgment  of  the  Court  below, 
Walwobth,  Ch.,  said :  **  This  princi- 
ple [t.  t.  the  rule  as  to  chattels]  is  not 
applicable  to  the  present  case.  A  ne- 
gotiable instrument,  a  banker's  check, 
is  a  mere  chose  .in  action  or  evidence  of 
the  right  of  the  real  owner ;  the  lottery 
ticket  vendor's  certificate  can  have  no 
greater  validity.  All  property  in  choses 
in  action  must  depend  on  a  contract 
either  express  or  implied.  It  is  not 
property  but  an  evidence  of  property. 
*  ♦  *  If  property  is  abandoned  it  is  in 
a  sute  of  nature,  and  the  first  possessor 
is  entitled  to  it ;  but  if  a  right  in  action 
or  contract  for  the  delivery  of  property 
is  voluntarily  relinquished  by  the  per- 
son entitled  to  the  same,  the  right  is 
gone."  It  may  be  noted  that  the  Court 
of  Appeals  by  no  means  unanimously 
agreed  in  the  opinion  of  the  chancellor, 
for  Allew,  Senator,  delivered  a  strong 
dissenting  opinion,  and  the  vote  on 
affirmance  was  fifteen  for  and  ten 
against.  We  much  question  whether 
the  case  would  be  considered  authority 
at  present,  and  the  reasoning  of  the 
chancellor  has  been  criticized  in  a  later 
case,  which  seems  to  be  a  much  bet- 
ter exponent  of  the  law  as  to  such 
choses  in  action  as  bank-bills.  In 
Tancilr.  5«i/oii,  28Gratt.  601  (1877), 
a  bank-note  had  been  found  by  the  plain- 
tiff who  intrusted  it  to  the  defendant, 
from  whom  it  was  stolen,  and  an  action 
was  brought  to  recover  its  value. 
Amongst  other  defences  it  was  set 
Vol.  XXVn.— 88 


up  that  property  in  a  bank-note  could 
not  be  acquired  by  finding.  Bdrk,  J., 
after  holding  that  money  would  follow 
the  rule  of  Armory  v.  Ddamire^  said  : 
*'  Bank-notes  are  not  money  in  a  strict 
sense, «  «  ♦  but  for  most  purposes,  as  the 
transaction  of  business  and  by  common 
consent,  they  are  considered  and  treated 
as  money.  '  They  are  not  esteemed ' 
says  Lord  Mansfield,  'as  goods, 
securities  or  documents  of  debt ;  but  are 
looked  on  as  money,  as  cash  in  the  or- 
dinary course  and  transaction  of  busi- 
ness by  the  general  consent  of  mankind, 
which  gives  them  the  credit  an<i  cur- 
rency of  money  to  all  intents  and  pur- 
poses.' «  «  *  Miller  v.  Race,,  Burr. 
452.  Such  being  their  character  we 
can  see  no  good  reason  why  the  finder 
of  a  bank-note  of  a  solvent  institution 
does  not  acquire  by  the  finding  the 
same  title  as  the  finder  of  a  personal 
chattel,  and  why  he  is  not  entitled  to  the 
same  remedies  against  third  parties." 
We  may  note  that  McLaughlin  v.  Waite, 
would  seem  to  be  of  doubtful  authority, 
except  possibly  as  to  the  chose  in  ac- 
tion, (viz  :  a  lottery  ticket),  directly  in- 
volved, even  in  New  York,  for  in  Mat- 
thews  V.  Hanaell,  1  £.  D.  Smith  393; 
( 1 852) ,  the  contest  was  over  some  bank- 
notes which  had  been  found  by  the 
plaintiff,  and  the  New  York  Common 
Pleas  did  not  apparently  consider  the 
character  of  the  property  in  question 
any  obstacle  to  a  recovery.  To  sum 
up,  we  think,  that  on  this  head  the  law 
may  bo  stated :  That  while  in  general 
the  finding  of  a  chose  in  action  confers 
no  title  upon  the  finder,  yet  choses  in 
action  which  by  the  common  consent 
and  the  current  action  of  men  are 
treated  as  chattels  will  be  considered 
as  supporting  a  special  property  in  their 
finder. 

3.  As  to  whether  the  rights  of  the 
finder  are  affected  by  the  place  in  which 
lost  chattels  are  found.  It  must  here 
bo  premised  that  the  place  of  finding 
is  not  here  considered  where  it  enters 
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into  the  question  of  the  bona  Jides  of 
the  finder,  as  in  Lawrence  v.  SuUe^ 
Wt/nne^s  Case^  and  cases  of  that 
class,  but  only  as  to  whether  it 
affects  the  title  acquired  bj  a  bona  fide 
finding.  On  this  head  the  rule  would 
seem  to  be  that  the  place  of  finding 
makes  no  difference  in  the  title  of  the 
finder,  and  that  the  owner  of  the  prem- 
ises upon  which  a  chattel  is  found,  ac- 
quires no  title  to  the  chattel  as  a  quasi 
accretion.  This  is  the  English  doctrine, 
and,  although  in  Matthews  v.  Hansellf 
suprUf  Woodruff,  J.,  said  that  he 
would  hesitate  to  endorse  it,  may  be  re- 
garded as  the  law  in  this  country  also. 
It  is  probably  best  exemplified  in  Eng- 
land by  the  case  of  Bridges  v.  Jlawkes- 
worthy  15  Jurist  1079  (1851),  and  in 
the  United  States  by  the  carefully  con- 
sidered case  of  Tatum  v.  SharplesSj  de- 
cided by  the  District  Court  of  Phila- 
delphia, at  a  time  when  that  court 
was  composed  of  Sharswood,  P.  J., 
Stroud  and  Hare,  J  J.  In  the  first 
case,  the  plaintiff*  had  picked  up  a  par- 
cel of  Bank  of  England  notes  on  the 
floor  of  the  defendant's  store,  which  he 
had  entered  on  business,  and  had  given 
them  to  the  defendant  to  keep  for  the 
owner.  The  notes  were  duly  adver- 
tised, but  were  never  claimed  by  the 
owner.  After  three  years  the  plaintiff* 
demanded  the  notes,  but  the  defendant 
refused  to  surrender  them.  Pattbson, 
J.,  said  :  "  The  case  resolves  itself  into 
the  simple  point  *  ♦  *  whether  the  cir- 
cumstance of  the  notes  being  found  in 
the  defendant's  shop  gives  him,  the  de- 
fendant, the  right  to  have  them  as 
against  the  plaintiff*  who  found  them. 
*  *  **  It  was  well  asked  on  the  argu- 
ment if  the  defendant  has  the  right  when 
did  it  accrue  to  him  f  If  at  all  it  must 
have  been  antecedent  to  the  finding  by 
the  plaintiff",  for  that  finding  could  not 
give  the  defendant  any  right.  If  the 
notes  had  been  accidentally  kicked  into 
the  shop  [street?!  and  then  found 
by  some  one  passing  by ;   could   it  be 


contended  that  the  defendant  was  en- 
titled to  them,  from  the  mere  fact  of 
their  being  originally  dropped  in  his 
shop  ?  If  the  discovery  had  never  been 
communicated  to  the  defendant,  coaM 
the  real  owner  have  had  any  cause  of 
action  against  him  because  they  were 
found  in  his  house?  Certainly  not. 
The  notes  never  were  in  the  custody*  of 
the  defendant  nor  within  the  protection 
of  his  house  before  they  were  found,  as 
they  would  have  been  had  they  been  in- 
tentionally deposited  there.'*     . 

In  Tatum  v.  Sharpless,  the  plaintiff, 
a  conductor  of  a  street-car,  found  in 
his  car  a  pocket-book,  which  he  delir- 
ered  to  the  defendant,  the  receiver  of  the 
railway  company,  who  duly  advertised 
it.  The  custom  of  the  .company  was  to 
retain  lost  articles  for  a  year,  and  then, 
if  not  called  for,  to  return  them  to  the 
finder.  A  year  having  elapsed  and  no 
claimant  appearing,  the  conductor  ap-" 
plied  for  the  pocket-book,  which  was 
refused  to  him.  The  court  gave  judg- 
ment for  the  conductor,  saying,  after 
noticing  the  English  cases,  '*The  im- 
portant point  in  these  decisions  was 
that  the  place  in  which  a  lost  article  is 
found  docs  not  constitute  any  exception 
to  the  general  rule  of  law  that  the  finder 
is  entitled  to  it  as  against  all  persons 
except  the  owner." 

4.  Upon  the  question  as  to  how  far  s/^ 
the  right  of  the  finder  is  affected  by  the 
fact  that  he  stands  in  the  relation  of 
servant  to  a  third  person  ^  the  authorities 
we  have  met  with,  with  one  exception, 
and  that  exception  more  apparent  than 
real,  are  uniform  in  substance  that  the 
fact  does  not  deprive  the  finder  of  his 
right  or  vest  it  in  the  master.  That 
this  is  the  only  rule  consonant  with 
reason  and  justice,  will  be  seen  by  a 
very  brief  consideration  of  what  the  re- 
lation of  master  and  servant,  except  in 
the  case  of  slavery,  is.  It  is  a  contract 
for  services  of  a  certain  kind,  specified 
in  the  contractor  implied  from  the  char- 
acter of  the  position,  a  work  assumed 
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by  the  serrant ;  as  the  engagement  of  a 
domestic  serrant  as  such,  without  more, 
voald  constitute  an  engagement  to  per- 
form household  duties,  perhaps  run  er- 
rands, and  do  such  work  as  is  generally 
connecced  with  the  position  of  domestic 
serrant ;  it  is  not  a  contract  whereby 
the  servant  gives  np  all  his  rights,  or 
merges  his  identity  in,  or  surrenders  his 
ireedooi  of  action  to  his  master,  except 
so  far  as  the  purposes  of  the  contract  or 
posittoB  require ;  of  course,  whatever 
be  does  <u  servant^  or  within  the  scope 
of  the  contract,  is  for  his  m aster *s  bene- 
fit, bat  not  what  he  does  without  such 
«cop^  Of  course,  if  i^  master  were  to^ 
eir^a^  a  servant  expressly  to  search  for 
lost  articles  of  third  persons  for  him, 
the  lost  article  found  by  such  servant 
woaM  become  the  master's  property, 
but  it  can  be  hardly  said  that  in  an  or- 
dinary ease  of  hiring  in  any  capacity,  or 
for  any  kind  of  work,the  search  for  lost 
wtides,  or  the  finding,  accidentally,  of 
lost  articles  of  third  persons,  for  the 
benefit  of  the  master,  is  in  the  contem- 
pUtion  of  the  parties  to  the  contract. 

The  question  was  raised  in  Eliery  v. 
CSmnimgkam,  1  Met.  112  (1840),  where 
the  mate  of  a  vessel  had  found  floating 
two  bales  of  cotton  in  port,  and  it  was 
contended  by  counsel  for  the  owners  of 
the  vessel  (citing  Bacon's  Abr.  tit. 
Matttr  €md  Servant,  Reeve's  Domestic 
Relations  343,and  1  Com.  on  Contracts), 
that  the  bales  having  been  found  by  a 
servant  belonged  to  his  masters,  the' 
vewel  owners,  and  therefore,  that  there 
vu  no  consideration  for  a  promise  by 
the  owners  who  had  received  the  cotton 
from  the  mate  to  account  for  it  to  him  if 
they  eoold  not  find  the  owners.  Shxw, 
C.  J.,  did  not  notice  the  argument  drawn 
^m  the  relation  of  master  and  servant, 
bot  held  that  there  was  sufficient  con- 
sideration for  the  promise  in  the  sur- 
render of  the  cotton,  the  mate  having 
^vired  a  special  property  therein. 
^  MatthewM  v.  Hansen^  supra,  a  ser- 
▼ttt  who  had  foand  bank-notes  in  the 


house  of  her  employer,  was  allowed  to 
maintain  an  action  for  them  against  a 
third  person.  In  this  case  the  employer 
assented  to  the  action,  so  that  his  rights 
wore  not  passed  upon.  The  same  point 
was  raised  in  Tatum  v.  Sharpless,  and 
there  rested  on  the  responsibility  of  the 
master  for  his  servant's  actions;  but 
8troud,  J.,  said  :  *'  It  was  suggested 
that  the  relation  between  the  plaintiff 
and  the  company  was  that  of  master  and 
servant,  and  that  probably  should  the 
parcel  found  be  surrendered  by  the  com- 
pany to  the  plaintiff,  the  true  owner, 
should  he  appear  and  prove  his  pro- 
perty, might  compel  its  delivery  or  dam- 
ages for  withholding  it.  If  the  law 
would  sustain  such  a  demand,  there 
would  be  very  firm  ground  for  the  de- 
fendant to  stand  upon  ;  no  authority  of 
the  kind  was  referred  to  on  the  argu- 
ment, and  I  have  not  been  able  to  meet 
any." 

The  only  case  which  we  have  been 
able  to  find  which  recognises  a  right  in 
the  master  of  the  finder,  as  master,  for, 
of  course,  cases  involving  seignorial 
rights  stand  on  an  entirely  different 
ground,  is  Brandon  v.  Planters'  and  Mer- 
chants' Bank,\  Stew.  (Ala.)  320  (1828); 
but  in  that  case  the  finder  was  a  slave, 
and  the  law  recognised  no  rights  of 
property  in  a  slave,  whose  whole  time 
and  all  his  services,  of  whatever  kind, 
belonged  to  his  owner  ;  consequently,  as 
there  was  no  contractual  relation  be- 
tween owner  and  slave,  the  case  is  not 
to  be  considered  with  reference  to  that 
relation  of  master  and  servant  which 
arises  out  of  a  contract  either  express  or 
implied. 

5.  The  fifth  subject — the  elaim  which  a 
finder  has,  against  the  true  owner  of  a 
chattel  foand,  for  compensation  for  find- 
ing or  recovering  the  article,  or  for  ex- 
pense incurred  in  the  care  of  it,  is,  as  we 
have  already  remarked,  not  directly  in- 
volved in  the  decision  of  the  principal 
case,  but  is  suggested  by  it. 

At  first  sight  natural  justice  might 


Digitized  by 


Google 


700 


BO  WEN  V.  SULLIVAN. 


seem  to  require  that  a  person  who  has 
foand  and  taken  care  of,  or,  perhaps,  at 
great  trouble  and  expense,  has  recover- 
ed property  belonging  to  another,  should 
have  a  lien  upon  the  property,  if  not  for 
the  voluntary  service  of  capture,  at  least 
for  the  outlay  upon  and  services  to  the 
property  after  it  has  come  into  his 
hands.  Such,  however,  is  not  the  case. 
The  civil  law  is  thus  stated  by  Domat: 
"He  who  has  found  a  thing  that  is 
lost  is  obliged  to  preserve  it  and  take 
care  of  it  in  order  to  restore  it  to  its 
owner,  «  *  *  and  whenever  he  does 
restore  it,  whether  it  be  money  or  any 
other  thing,  he  cannot  detain  any  part 
of  it,  nor  demand  anything  for  having 
found  it  :'*  2  Cush.  Domat,  pt.  1,  tit. 
2  IX.  J  2.  This  is  recognised  as  the 
common  law,  also  by  Hunt,  J.,  in  Slid- 
don  V.  Sherman^  42  N.  Y.  484  (1870). 
In  Etter  v.  Edwards,  4  Watts  63  ( 1 838), 
Sbbob  ANT,  J. ,  said :  '  *  Treating  the  de- 
fendant as  the  finder  of  lost  property,  it 
is  well  settled  that  he  had  no  lien  for 
expenses  gratuitously  incurred  in  tak- 
ing care  of  it.'*  Sec  also  NichoUon  v. 
Chapman,  2  H.  Blackst.  254  (1793)  ; 
Binaten  v.  Buck,  2  W.  Blackst.  1117  ; 
Preston  v.  Ntall,  12  Gray  222  (1838). 
Whether  the  finder  having  no  lien, 
has  oven  any  claim  for  services  or 
expenses  in  finding  or  recovering  the 
lost  article,  would  seem  not  to  be  clearly 
settled.  The  passage  in  Domat  above 
quoted  and  recognised,  would  seem  to 
deny  the  existence  of  any  such  claim, 
but  in  Nicholson  v.  Chapman,  supra, 
Eybe,  L.  C.  J.,  apparently  considered 
it  a  matter  of  doubt,  and  said  :  **This 
is  a  case  of  mere  finding  and  taking 
care  of  the  thing  found  for  the  owner. 
This  is  a  good  office  and  certainly  en- 
titles the  party  to  some  reasonable  re- 
compense from  the  bounty,  if  not  from 
the  justice  of  the  owner  ;  and  of  which, 
if  he  were  refused,  a  court  of  justice 
would  go  as  far  as  it  could  go  towards 
enforcing  the  payment  •  ♦  *  *  perhaps  it 
is  better  that  these   voluntary  acts   of 


benevolence  should  depend  on  the  moral 
duty  of  gratitude.  In  Amory  v.  Flynn, 
10  Johns.  102  (1813), the  Court  (Kent, 
C.  J.,  Thompson,  Spencbr,  Van  Nrss 
and  Yates,  JJ.),  was  of  opinion  that 
if  a  person  who  had  captured  some  run- 
away geese  had  been  put  to  any  ex- 
pense in  securing  them,  such  expense 
ought  to  be  refunded,  and  Serobakt,  J., 
in  Etter  v.  Edwards,  supra,  said  :  '*  It 
seems  it  remains  yet  to  be  authorita- 
tively decided  what  are  the  duties  of  a 
finder  of  lost  property,  and  whether  he 
can  recover  compensation  for  the  labor 
and  expenditure  he  may  voluntarily 
bestow  upon  it ; .  or  whether,  in  the  ab- 
sence of  a  promise  of  reward,  the  obliga- 
tion of  the  owner  is  an  imperfect  one, 
resting  merely  on  his  bounty."  See 
also  Bartholomew  v.  Jackson,  20  Johns. 
28  (1822),  where  the  court  seemed  to 
be  of  opinion  that  a  merely  voluntary 
service  conferred  no  right  of  action,  no 
matter  how  great  the  value  of  such  ser- 
vice, or  the  loss  incurred  in  its  per- 
formance. 

While,  however,  the  finder  has,  as 
such,  no  lien,  and  while,  for  the  mere 
finding  his  right  to  compensation  even 
is  doubtful,  though  expense  is  involved 
therein,  yet  if  he  necessarily  lays  oat 
expense  upon  the  article  found,  he  has 
a  right  to  recover  compensation  there- 
for. Again,  to  quote  Domat:  *'The 
person  to  whom  one  restores  the  thing 
which  he  had  lost,  is  obliged  on  his  part 
to  repay  the  money  that  has  been  laid 
out  in  keeping  the  thing  or  in  delivering 
it  to  him,  as  if  it  was  some  strayed 
beast  which  it  was  necessary  to  feed,  or 
the  carriage  of  the  thing  from  one  place 
to  another,  had  obliged  the  person  in 
whose  custody  it  was,  to  be  at  some 
charges,  or,  if  any  money  had  been  laid 
out  in  advertisements  or  in  having  the 
thing  cried  to  give  notice  to  the  owner." 
In  Preston  v.  Neall,  supra,  Metoalf  J. 
said  :  **  The  law  which  is  applicable  to 
cases  of  deposit  by  finding  *  *  ♦  is  to  be 
applied  to  this  case  *  *  *  although  in 
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cues  of  the  deposit  abore  mentioned 
the  deposiuries  have  no  lien  on  the 
property,  yet  we  are  of  opinion  that 
they  are  legally  entitled  to  compensa- 
tion for  the  care  and  expense  of  keep- 
ing and  preservation. "  See  also  Chase 
V.  Corcorau,  106  Mass.  286  (1871). 

Of  coarse  what  has  been  said  as  to 
(be  Don-ezistence  of  a  lien  in  favor  of 
the  finder  does  not  apply  in  cases  where 
1  lien  is  given  by  contract.  It  is  well 
sealed  that  a  lieu  may  be  given  by 
contract  {Baker  v.  Hoag,  7  Barb.  113 
(1849)),  and  the  offer  of  a  reward  for 
the  finding  and  return  of  a  lo^t  article, 
acted  apon,  is  equivalent  to  a  contract, 
and  will  confer  a  lien  upon  the  finder 
to  the  extent  of  the  reward.  In  Went- 
worth  V.  Day,  3  Mete.  352  (1844),  in 
which  a  reward  had  been  offered  for 
the  recovery  of  a  lost  watch,  Suaw,  C. 
J.,  said:  **If  the  loser  *  ♦  ♦  will 
make  an  express  promise  of  reward 
either  to  a  particular  person  or  in  gen- 
eral terms  to  any  one  *  *  *  and  in 
consequence  of  such  offer  one  does  re- 
torn  it  to  him,  it  is  a  vi^lid  contract. 
Until  something  is  done  in  pursuance 
of  it,  it  is  a  mere  offer  and  may  be  re- 
voked. But  if  before  it  is  retracted,  one 
so  far  complies  with  it  as  to  perform  the 
labor  for  which  the  reward  is  stipu- 
lated, it  is  the  ordinary  case  of  labor 
done  on  request  and  becomes  a  contract 
to  pay  the  stipulated  compensation.  *  *  * 
Bnt  the  more  material  question  is 
whether  under  the  offer  "  the  finder  " 
had  a  lien.  *  *  *  In  many  cases  the 
law  implies  a  lien  from  the  presumed 
intention  of  the  parties  arising  from  the 
relation  in  which  they  stand.  Take 
the  ordinary  case  of  the  sale  of  goods 
where  the  parties  are  strangers  to  each 
other,  *  ♦  ♦  the  vendor  has  a  lien  on 
the  property  for  the  price,  and  is  not 
bonnd  to  deliver  it  till  the  price  is  paid, 
Bor  is  the  purchaser  bound  to  pay 
(ill  the  goods  are  delivered.  They 
Are  acts  to  be  done  mutually  and 
iimultaneoasly.  *  *  ♦    [In   the  pres- 


ent case]  the  natural,  if  not  the  ne- 
cessary implication,  is  that  the  acts 
of  performance  were  to  be  mutual  and 
simultaneous ;  the  one  was  to  give  up 
the  watch  on  payment  of  the  reward  ; 
the  other  to  pay  the  reward  on  receiving 
the  watch."  See  also  Cummmgs  v. 
6^01111,  52  Penn.  St.  484  (1866).  We 
may  also  remark  that  where  a  reward  is 
offered  for  the  recovery  of  goods,  which 
are  naturally  devisable,  a  recovery  of  a 
portion  of  the  goods  will  entitle  the 
person  returning  them  to  a  pro  rata 
share  of  the  reward  offered :  Symmers 
V.  Fraxier,  6  Mass.  344  (1810).  It 
mnst,  however,  be  noted,  that  in  order 
to  sustain  a  lien,  the  reward  offered 
must  be  of  a  definite  character,  a  speci- 
fied sum,  as  the  law  does  not  favor  in- 
definite liens,  and  therefore,  the  offer  of 
a  "reward,**  a  **  liberal  reward,'*  or  a 
**  suitable  reward,'*  will  not  entitle  the 
finder  to  hold  the  article  found  until 
what  is  a  proper,  liberal  or  suitable  re- 
ward is  settled.  The  question  is  well 
discussed  in  Wilson  y.  Guyton,  8  Gill  213 
(1849),  where  the  plaintiff  had  offered 
a  **  liberal  reward  "  for  the  recovery  of 
his  horse,  and,  having  possibly  rather 
peculiar  views  of  liberality,  had  refused 
to  give  the  defendant  three  dollars,  the 
amount  claimed  by  him,  whereupon 
the  defendant  refused  to  surrender  the 
horse  a^d  action  was  brought.  Dobsbt, 
C.  J.,  while  recognising  the  law  to  be 
that  where  a  reward  was  offered  a  lien 
would  be  given,  said  :  '*  But  in  the 
case  before  us,  there  is  no  ground  for 
the  implication  of  such  a  lien  from  the 
compact  of  the  parties.  There  was  no 
fixed  or  certain  reward  offered.  *  *  ♦ 
The  offer  was  to  pay  a  *  liberal  re- 
ward.' Who  was  to  be  the  arbiter  of 
the  liberality  of  the  offered  reward  ?  It 
could  not  be  supposed  that  the  owner  by 
his  offer  designed  to  constitute  the  re- 
coveror  of  his  property,  the  exclusive 
judge  of  the  amount  to  be  paid  him  as 
a  reward,  and  it  is  equally  unreasonable 
and  unjust  to  say  that  the  owner  should 
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be  such  exclusive  jadge.  In  the  event  the  possession  of  his  property  till  all 
of  a  difference  between  them  upon  the  the  delays  of  litigation  were  exhausted, 
subject,  the  amount  to  be  paid  must  be  To  the  bailee  *  *  *  such  a  lien  would 
ascertained  by  the  judgment  of  the  ap-  rarely  be  valuable,  except  as  a  means 
propriate  judicial  tribunal.  This  would  of  oppression  and  exaction,  and  there- 
involve  delays  incident  to  litigation,  fore  the  law  will  never  infer  its  exist- 
and  it  would  be  a  grave  perversion  of  ence,  either  from  the  agreement  of  the 
the  intention  of  the  owner  to  infer  from  parties  or  in  furtherance  of  public  con- 
his  offered  reward,  an  agreement  on  venience  or  policy." 
his  part  that  he  was  to  be  kept  out  of  H.  Budd,  Jr. 


Supreme  Court  of  Minnesota. 
MARY  GREVE  et  al.  v,  THE  FIRST  DIVISION  OF  THE  ST.  PAUL 
AND  PACIFIC  RAILROAD  COMPANY. 

Where  a  railroad  company  enters  upon  land  and  lays  its  track  thereon  before 
making  compensation  to  the  owner,  the  latter  is  not  entitled  to  have  the  damages 
estimated  by  the  value  of  the  land,  including  the  road-bed,  ties,  &c. 

Although  the  railroad  was  a  trespasser,  and  any  accretions  to  the  soil  made  by 
a  trespasser  becomes  the  property  of  the  owner  of  the  soil,  yet  in  a  proceeding  to 
assess  damages  in  such  a  case  the  proper  measure  is  only  whatever  will  give  just 
compensation  for  the  land  taken. 

Appeal  from  District  Court,  county  of  Ramsey. 

John  E,  Brisbin  and  W.  P.  Warner,  for  appellants. 
0-eo.  L.  ^  (7.  E.  Otis,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

GiLFiLLAN,  C.  J. — It  appears  that,  prior  to  instituting  any  pro- 
ceedings to  ascertain  and  pay  the  compensation  to  be  paid  for 
taking  the  land  in  controversy,  the  respondent,  the  railroad  com- 
pany, constructed  and  was  operating  its  road  across  such  land.  It 
instituted  such  proceedings  in  1870,  and  in  those  proceedings  the 
question  arises,  is  the  owner  entitled  to  have  the  amount  which  the 
company  must  pay  for  the  right  of  way  estimated  upon  the  basis  of 
Xhe  value  of  the  land,  including  the  road-bed,  ties,  rails,  &c.,  laid 
on  it  by  the  company,  or  of  the  value  of  the  land  without  these 
improvements? 

The  question  is  new  in  this  court.  The  cases  in  this  court,  re- 
ferred to  by  the  appellant,  have  very  little  bearing  upon  it.  Grai/ 
V.  First  Division  St.  P.  ^  P.  Railroad  Company,  13  Minn.  315, 
and  Hursh  v.  Same,  17  Id.  439,  and  Warren  v.  Same,  21  Id.  424, 
hold  that  until  compensation  is  made  to  the  owner,  a  railroad  com 
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pany  has  no  right  to  take  possession  of  land  and  construct  its  road 
on  it ;  and  the  cases  of  Hursh  and  Warren  hold  that,  in  the  case 
of  this  company,  the  time  of  filing  the  report  by  the  commissioners 
is  the  time  which  is  to  be  taken  for  the  purpose  of  fixing  the  com- 
pensation. 

In  BruUne  v.  The  St.  Paul  ^  Sioux  City  Railroad  Co.^  23 
Minn.  114,  Brisbine  was  a  riparian  owner  on  the  Mississippi  river. 
The  City  of  St.  Paul  for  a  street,  and  the  railroad  company  for  its 
track,  had  filled  in  front  of  his  lot,  into  the  river,  raising  the  bed 
of  the  river  above  the  surface  of  the  water,  and  on  this  raised  land 
the  company  had  laid  its  track.  The  company  contended  here  that 
Brisbine  was  not  entitled  to  any  compensation  for  this  raised  land. 
The  court  held  that  he  was.  • 

The  proposition  that  the  value  which  the  city  or  company  had 
added  to  the  land  by  raising  it,  should  be  excluded  in  estimating 
the  compensation,  was  not  made  by  nor  passed  upon  by  this  court. 

In  this  case  the  company  having  entered  upon  the  land  without 
making  compensation,  and,  so  far  as  the  case  shows,  without  the 
consent  of  the  owner,  was  (technically,  at  least),  a  trespasser, 
and  I  have  no  doubt  that  where  a  trespasser  afiixes  anything  to 
the  soil  it  becomes,  in  strict  law,  a  part  of  the  soil,  and  belongs  to 
the  owner  of  it ;  and  if  the  value  of  the  land,  taken  at  the  time 
when  taken,  is  to  be  the  sole  measure  of  compensation  for  the 
taking,  this  would  be  conclusive  of  the  appellant's  right  to  have  the 
value  of  these  ties,  rails,  &c.,  included.  But  while  the  value  of 
the  land  taken  is  very  important,  and  in  many  cases  the  control- 
ling element,  it  is  not,  as  has  been  frequently  held  by  this  court, 
the  sole  consideration  in  arriving  at  the  amount  of  compensation. 
Thus,  in  Winona  ^  St.  Peter  Railroad  Co.  v.  DenmaUy  10  Minn. 
267,  it  was  held  that  where  the  land  taken  was  part  of  a  larger 
parcel  used  as  a  farm,  the  commissioners  were  not  confined  to  the 
damages  done  to,  or  the  value  of,  the  land  actually  taken,  but 
might  inquire  into  the  effect  of  the  taking  upon  the  whole  tract; 
and  also,  that  the  expense  to  the  owner  of  fencing,  rendered 
necessary  by  the  construction  of  the  road,  is  a  proper  element  of 
damage. 

In  Winona  ^  St.  Peter  Railroad  Co.  v.  Waldron^  11  Minn.  515, 
it  was  held  that  in  a  like  case  special  benefits  to  the  part  not  taken 
were  to  be  deducted  from  the  damages  caused  by  the  taking  of  the 
part  taken.     In  Colvill  v.  St.  Paul  ^  Chicago  Railroad  Co.^  19 
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Minn.  283^  increased  exposure  to  fire  of  buildings  on  the  land  not 
taken  was  held  to  be  a  proper  element  of  damages.  In  Scott  v.  St. 
Paul  ^  Ch,  Railroad  Co,,  21  Minn.  322,  the  charter  provided  that, 
on  appeal  from  the  award  of  commissioners,  the  jury  should  assess 
the  ^^  value  '*  of  the  land  taken,  and  the  court  construed  the  word 
'Walue''  to  embrace  not  merely  the  value  of  the  land  taken  as  a 
separate  parcel,  but  also  such  additional  value  as  attached  to  it  by 
reason  of  its  connection  with  adjacent  land  of  the  same  owner ; 
and  in  Warren  v.  First  Division  St.  Paul  ^  Pacific  Railroad  Co.y 
21  Minn.  424,  it  was  held  that  where  the  jury  assess  the  damages 
as  of  the  date  of  the  award  of  the  commissioners,  interest  should 
be  allowed  on  the  amount  of  the  verdict  from  the  date  of  the 
award  of  the  entry  of  judgment,  except  where  the  owner  has, 
between  the  award  and  verdict,  had  the  actual  possession  and  use, 
and  derived  benefit  and  value  therefrom,  in  which  case  such  value 
should  be  deducted  from  the  interest.  All  these  cases  proceed  on 
the  ground  that  the  value  of  the  land  taken  is  not  in  all  cases  to  be 
the  measure  of  compensation,  but  that  when  necessary  to  make  the 
compensation  just,  fair  and  equitable,  as  the  constitution,  sect.  13, 
art.  1,  sect.  4,  art.  10  requires,  the  compensation  allowed  may  be 
more  or  may  be  less  than  such  value.  .  This  reduces  the  inquiry  in 
this  case  to  the  point,  does  just  compensation  require  that  the 
appellant  should  be  allowed  the  value  which  the  company  has  added 
to  the  land  by  laying  its  track  upon  it  ? 

That,  in  an  action  of  ejectment,  she  might  recover  the  track 
with  the  land,  does  not  dispose  of  the  question,  for  in  such  action 
the  parties  would  rest  on  the  technical  rule  as  to  what  constitutes 
the  realty,  and  she  would  recover  the  whole  or  none.  The  sole 
question,  in  such  case  would  be,  what  belongs  strictly  to  the  realty  ? 
The  question  of  what  the  company  ought  in  justice  to  pay  for  taking 
the  land  for  public  use,  could  not  enter  into  nor  affect  the  case. 

It  was  conceded  on  the  argument  that  the  company  took  posses- 
sion of  the  land  some  years  before  proceedings  to  obtain  the  right 
of  way  were  commenced,  and  constructed  its  road  over  it  and  has 
been  operating  the  road  ever  since.  When  the  proceedings  were 
commenced  does  not  appear,  but  it  is  not  questioned  on  the  argu- 
ment that  in  taking  possession  of,  and  constructing  its  road  over 
the  land,  it  intended  to  make  this  a  part  of  its  general  line,  and 
ultimately  to  secure,  in  the  manner  prescribed  by  law,  the  right  to 
retain  the  land  for  that  purpose,  and  the  company  was  operating 
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under  a  charter  which  in  terms  authorized  it  to  enter  upon,  and  con- 
Btruct  and  operate  its  road  over,  the  land  in  advance  of  making  the 
compensation  required  by  the  constitution ;  although,  notwithstand- 
ing this,  the  company  was,  under  the  decisions  of  this  court  upon  the 
constitutionality  of  this  part  of  the  charter,  a  trespasser  in  con- 
structing its  road  over  the  land  without  first  making  just  compen- 
sation. We  think  these  fiwts  ought  to  be  considered  when  the 
question  between  the  company  and  the  owner  is  what  is  just  com- 
pensation to  be  made  by  the  former  to  the  latter  for  the  taking. 

When  we  are  not  bound  down  by  any  technical  rules  of  property, 
but  may  enter  into  the  consideration  of  what,  under  the  circum- 
stances, is  just  and  equitable  between  the  parties,  we  can  see  no 
reason  for  allowing  the  appellant  the  value  of  the  road-bed,  ties 
and  rails,  which  the  respondent  has  placed  upon  the  road.  The 
court  below  was  right  in  excluding  such  value,  and  the  order  deny- 
ing a  new  trial  is  afiSrmed. 

Berrt,  J.,  concurring. — I  agree  to  the  general  conclusion 
arrived  at  by  the  majority  of  the  court  in  this  case,  viz. :  That  the 
appellant  is  not  entitled  to  recover  for  the  road-bed,  ties  and  rails ; 
but  I  dissent  from  the  reasoning  by  which  that  conclusion  is  reached. 
I  think  that,  with  some  modification,  the  reasons  given  for  an 
analogous  conclusion  by  the  Supreme  Court  of  Pennsylvania,  in 
Justice  V.  The  Neaquehoning  Valley  Railroad  Co.^  6  Norris  28, 
are  much  more  sound  and  satisfactory. 

The  precise  question  involved  in  the  venient  to  build  their  lines  of  railway 

principal  case  seems  to  have  been  raised  in  disregard  of  the  rights  of  the  owners 

but  rarely  in  the  courts,  and  it  is  only  of  the  soil.     As  the  country  becomes 

within  the  last  few  years  at  all.    Certain  settled,  and  the  land  increases  in  value 

it  is  that  the  explanation  of  this  is  iiot  the  owners  of  property  which  has  thus 

to  be  found  in  a  want  of  opportunity,  been  confiscated,  institute  actions  against 

Instances   have  been  numerous,  in  the  the  corporations,  and  it  then    becomes 

West,  at  least,  in  which  railroad  cor-  important  to  know  whether  they  are  en- 

porations  have  taken  possession  of  land  titled,  upon  a  final  condemnation  of  the 

and    constructed    their  roads  over  the  realty,  to  recover  for  the  value  of  im- 

same,  without  purchase  and  before  any  provements  thus  placed  upon  their  land 

condemnation   of  the  realty  has  taken  without  their  knowledge  or  assent.  The 

place.    In  that  part  of  the  country  vast  explanation  of  the  fact  that  this  ques- 

tracts  of  land  lie  unoccupied,  the  own-  tion  has  been  hitherto  so  seldom  raised, 

ers  often  residing  in  distant  states,  and  may  possibly  be  that  the  profession  has 

in  ignorance  of  what  is  being  done  on  heretofore  regarded  the  case  as  governed 

or  about  their  land.     Kailroad  corpora-  by   that  principle   of   elementary   law 

tions  have  consequently  found  it  con-  which  gives  to  the  owner   of  the  free- 
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bold  all  annexations  made  by  a  stranger 
and  not  andcr  color  of  title.  In  view  of 
tbe  conclusion  reached  in  the  principal 
case,  a'  farther  examination  of  some  of 
the  principles  which  that  case  suggests 
may  prove  of  general  interest. 

.  I.  The  Constitution  of  the  United 
States  provides  that  no  person  shall  be 
deprived  of  life,  liberty,  or  property^ 
without  due  process  of  law,  and  that 
private  property  shall  not  be  taken  for 
public  use  without  just  compensation. 
Amendments  to  the  Constitution,  Art.  V. 
These  constitutional  provisions  for  the 
protection  of  private  property,  are  lim- 
itations of  the  power  of  tbe  national 
government  only,  and  are  in  no  wise  a 
restriction  upon  the  state  governments: 
Barron   v.    Baltimore^    7    Peters    243; 

Withers  v.  Buckley ^  20  How.  84  ;  Pum- 
pelly  V.  Green  Bay  Co.,  13  Wall.  166- 
176  ;  Concord  Railroad  Co,  v.  Greely,  17 
N.  H.  47  ;  Orr  v.  Quimby,  54  N.  H.  590 ; 
599,  606;  Murphy  v.  The  People,  2 
Cowen  815-818;  Wood/oUcv.  The  Nash- 
ville^  ^c. ,  Railroad  Co. ,  2  Swan  422-431 ; 
Johnston  V.  Rankin,  70  N.  C.  550 ;  Cairo, 
^c,  R/iilroad  Co.  v.  Turner,  31  Ark.  494. 
However,  since  the  adoption  of  the 
Fourteenth  Amendment,  providing  that 
no  state  shall  deprive  any  person  of  life, 
liberty  or  property,  without  due  process 
of  law,  the  courts  would  undoubtedly 
hold  any  act  authorizing  private  pro- 
perty to  be  taken  for  public  use  without 
just  compensation,  to  be  void,  as  in 
contravention  of  the  Constitution  of  the 
United  States. 

At  one  time  it  seems  to  have  been 
questioned  whether  the  federal  govern- 
ment could  exercise  the  right  of  emi- 
nent domain  within  the  jurisdiction  of 
the  states,  and  the  practice  was  quite 
general  for  the  states  to  condemn 
property  for  the  uses  of  the  national 
government.  The  state  courts  argued 
that  the  provision  contained  in  the  state 
constitutions  for  taking  property  for  a 
public  use  embraced  the  uses  of  the 
national  government  as  well  as  those 


of  the  state  govemmont,  since  those 
uses  were  public  also  :  Reddallr. Bryan, 
14  Md.  444.  The  fact  was  lost  si);ht 
of  that  tbe  word  public,  in  this  connec- 
tion meant  pertaining  to  the  same  gov- 
ernment. Since  the  very  able  and  sat- 
isfactory opinion  pronounced  by  Mr. 
Justice  CooLEY,  in  Trombley  v.  Hum- 
phrey, 23  Mich.  471,  followed  in  Kohl 
V.  United  States,  I  Otto  367,  it  is  now 
regarded  as  settled  that  the  national 
government  possesses  the  right  of  em- 
inent domain,  and  that  for  the  uses 
of  that  government  condemnation  pro- 
ceedings should  be  carried  on  under  its 
authority,  and  not  under  that  of  the 
states. 

II.  It  is  now  regarded  as  established 
beyond  controversy  that  independent 
of  any  constitutional  provision  on.  the 
subject,  a  state  cannot  take  private 
property  for  public  use  without  just 
compensation  :  Gardner  v.  Newburg,  2 
Johns.  Ch.  162  ;  Sinnickson  v.  .Johnson, 
2  Harr.  145  ;  Young  v.  McKenzie,  3 
Kelly  (Ga.)  31  ;  Perham  v.  The  .Tus- 
tires,  9  Ga.  341  j  The  State  v.  Gfen, 
7  Jones  L,  321  ;  Johnston  v.  Rankin, 
70  N.  C.  550 ;  Piscataqua  Bridge  Co., 
V.  The  New  Hamjishire  Bridge  Co.,  7  N. 
H.  66  ;  Petition  of  Mu  Washington  Rail- 
road Co.,  35  N.  H.  134, 141, 142.     The 

•  constitutional  provisions  requiring  com- 
pensation to  be  made  in  such  cases,  did 
not  change  the  common  law,  but  were 
adopted  in  order  to  place  "the  just 
principles  of  the  common  law  on  that 
subject  beyond  the  power  of  ordinary 
legislation  to  change  or  control  them*" 
Pumpelly  v.  Green  Bay  Co.,  13  Wall. 
177. 

New  Hampshire  and  North  Carolina 
are  the  only  states  whose  constitution 
does  not  contain  an  express  provision 
for  ci^mpensation  to  the  owners  of  pri- 
vate property  taken  for  a  public  use. 

III.  If  private  property  cannot  be 
taken  for  a  public  use  without  just  com- 
pensation, it  is  important  to  know  at 
what  time  the  owner  of  the  property 
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taken  U  entitled  to  receive  his  compen- 
sation. In  the  large  majority  of  the 
states,  the  constitntional  provisions  are 
silent  as  to  the  time  when  this  roust  be 
done.  But  the  courts  in  construing 
these  provisions  have  held  that  compen- 
sation must  be  Jirsi  made  or  secured. 
And  this  may  be  regarded  as  establish- 
ed beyond  all  question  :  Doe  v.  Georgia 
Railroad  Co.,  1  Ga.  524;  Young  y,  Mc 
Kenzie,  3  Kelly  (Ga.)  524 ;  Bloodgood 
T.  Mohawk,  ^c,  Railroad  Co.,  18  Wend. 
9  ;  Cushman  v.  Smithy  34  Me.  247  ; 
Powers  V.  Bears,  12  WU.  213,  222; 
Brock  V.  Hishen,  40  Wis.  681  ;  Davis 
T.  San  Lorenzo  Railroad  Co.,  47  Cal. 
517  ;  McAulay  v.  Western  Vermont,  ^c, 
Railroad  Co.,  33  Vt.  321  ;  HaU  v. 
The  People,  57  111.  307,  316  ;  Gray  v. 
First  Division  of  St.  Paul,  ifc.  Rail- 
road Co.,  13  Minn.  315,  322.  This  is 
in  conforhiity  with  the  rule  in  all  or- 
dinary cases,  that  where  no  provision 
is  made  for  credit,  the  vendor  is  entitled 
to  the  purchase-money  concurrently 
with  the  delivery  of  the  property,  and 
is  not  bound  to  make  the  delivery  until 
he  has  received  the  payment. 

The  only  exception  to  the  rule  that 
the  owner  is  entitled  to  have  his  com- 
pensation first  paid  or  secured  upon  a 
definite  fund,  is  that  made  in  favor  of 
a  taking  by  the  state  itself,  or  by  a 
coonty  or  a  town.  It  is  said  to  be  pre- 
sumed in  favor  of  municipalities  that 
they  are  always  responsible,  and  that 
their  property  is  a  fund  to  which  the 
owner  can  resort  without  risk  of  loss. 
Chapman  v.  Gates,  54  N,  Y.  132  ;  Low- 
'  eree  v.  Newark,  38  N.  J.  L.  151  ;  Mc- 
Clinton  v.  Pittsburgh,  ^c,  Railroad  Co., 
66  Penn.  St.  404 ;  Ash  v.  Cummin gs, 
50  N.  H.  591,  621.  It  is,  however, 
essential  that  the  law  authorizing  the 
property  to  be  taken  should  contain  a 
provision  for  compensation,  it  other- 
wise being  void.  See  the  cases  cited 
above,  and  also  McAuley  v.  Weller,  12 
Cal.  500.  The  act  will  be  valid,  how- 
ever, if  a  subsequent  act  is  passed  curing 


the  defect:  McAuley  v.  WeUer,  12  Cal. 
500;  Bonaparte  v.  Camden,  ^c,  Rail* 
road  Co.,  1  Baldw.  205. 

This  distinction  between  a  taking  by 
the  state  and  by  an  individual  person 
or  a  corporation,  is  repudiated  by  Mr. 
Justice  Dob,  in  his  very  able  dissent- 
ing  opinion  in  Orr  v.  Quimby,  5  N.  H. 
651,  and  Mr.  Chief  Justice  Redfield, 
in  an  article  in  15  Am.  Law.  Reg.  (N. 
S.)  199,  takes  a  similar  view  of  the 
matter. 

In  times  of  war  or  impending  public 
danger,  it  sometimes  becomes  impera- 
tively necessary  that  private  property 
should  be  first  appropriated,  and  pro- 
vision made  for  compensation  after- 
wards. And  it  seems  that  under  such 
circumstances  the  property  may  be  first 
taken  :  Mitchell  v.  Harmony,  13  How. 
115,  134;  United  States  v.  Russell,  13 
Wall.  623. 

IV.  Inasmuch  as  private  property 
cannot  be  taken  until  compensation  has 
been  first  made  or  secured,  it  follows 
that  an  entry  made  without  payment  or 
waiver  of  payment,  and  which  is  not 
for  the  purpose  of  a  preliminary  survey 
with  a  view  to  determine  the  exact  pro- 
perty to  be  taken,  is  unlawful  and  a  tres- 
pass: Brown  v.  Powell,  25  Penn.  St. 
229  ;  Johnson  v.  Alamada  County,  14 
Cal.  106.  And  the  court  will  grant  an 
injunction  restraining  from  such  an 
entry:  Bonaparte  v.  Camden,  ^c.  Rail- 
road Co.,  1  Baldw.  205, 226  ;  Jersey  City, 
^c.  Railroad  Co.,  v.  Jersey  City,  ^c, 
Railroad  Co.,  20 N.  J.  Eq.  60  ;  Stacy  v. 
Vermont,  ^c,  Railroad  Co.,  27  Vt.  14. 
If,  however,  the  entry  has  been  consum- 
mated, the  owner  is  entitled  to  recover 
possession  in  an  action  of  ejectment :  Doe 
V.  Gforgia  Railroad  Co.,  1  Ga.  524 ; 
Weisbrodr.  Chicago,  ^c.  Railroad  Co., 
21  Wis.  602  ;  McClinton  v.  Pittsburgh, 
^c.  Railroad  Co.,  66  Penn.  St.  4;)4  ; 
Wager  v.  Troy  Union  Railroad  Co.,  25 
N.  Y.  526.  The  owner,  thus  kept  out  of 
possession,  is  also  entitled  to  recover  his 
damages  from   the  trespasser:   Mayor 
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V.  Perkins,  30  Ga.  154  ;  HaU  r.  Pick- 
ering, 40  Me.  548 ;  Loop  v.  Chamber- 
lain,  20  Wis.  1 35  ;  Harrisburg  t.  Cran- 
yle,  3  W.  &  8.  464. 

V.  In  ascertaining  the  compensation 
to  be  paid  to  the  owner,  the  ralue  of 
the  property  most  be  estimated  as  of 
the  time  when  condemnation  proceed- 
ings are  instituted,  in  distinction  from 
the  time  when  the  public  unlawfully 
entered  and  took  possession  :  Sherwood 
V.  St.  Paul,  i-c.^RaUroad  Co.,  21  Minn. 
122;  San  Francisco,  ^c,  Railroad  Co., 
Y.  Mahonegy  29  Oal.  112  ;  Cook  v.  The 
Commissioners,  66  111.  115  ;  Virginia^ 
ifc.  Railroad  Co.,  y.  Lovejog,  S  Ncy. 
100;  Stafford  y.  Providence,  10  R.  I. 
567.  In  this  last  case,  it  became  neces- 
sary, after  the  first  taking,  to  take 
additional  land  to  complete  the  im- 
provement undertaken  by  the  city.  The 
improvement  already  made  had  con- 
siderably enhanced  the  adjacent  pro- 
perty, and  it  was  urged  that  the  value  of 
the  property  to  be  taken  should  be  esti- 
mated at  its  value  at  the  time  the  im- 
provement was  commenced.  The  court, 
however,  thought  otherwise,  and  re- 
covery was  had  for  the  value  at  the 
time  of  the  subsequent  taking. 

VI.  At  common  law,  the  rule  un- 
questionably is,  that  annexations  of 
chattels  to  another's  realty,  made  with- 
out the  assent  of  the  landowner,  become 
a  part  of  such  realty,  and  are  the  pro- 
perty of  the  owner  of  the  freehold : 
Britton's  Pleas  of  the  Crown,  ch.  33  ; 
First  Parish,  ^c,  v.  Jones,  8  Cush.  184  ; 
Poor  V.  Oakman,  104  Mass.  309,  317  ; 
Webster  v.  Potter,  105  Mass.  414, 
416;  Cress  v.  Jack,  3  Watts  239; 
West  V.  Stewart,  7  Penn.  St.  122.  Not 
only  is  the  person  making  the  annexa- 
tion wholly  unable  to  remove  the  thing 
annexed,  or  to  claim  compensation 
therefor,  but,  as  is  said  in  Frear  v. 
Hardenburgh,  5  Johns.  R.  272,  278, 
the  owner  of  the  freehold  is  not 
under  even  the  slightest  moral  obliga- 
tion to  remunerate  him  for  the  same. 


The  only  exception  to  this  rule  is 
that  made  in  favor  of  one  who  has  gone 
on  and  made  improvements  under  color 
of  title.  And  in  these  cases  adequate 
provision  has  been  made  by  statute  in 
the  several  states,  conforming  the  rule 
in  law  to  that  in  equity  in  similar  cases  : 
Bright  v.  Boyd,  1  Story  R.  478,  478, 
et  seq.  The  civil  law  upon  this  sub- 
ject was  the  same  as  the  common 
law,  in  so  far  that  a  trespasser,  not  en- 
terinj!^  under  color  of  title,  could  not 
recover  for  the  value  of  improvements 
wrongfully  made  by  him  upon  the 
realty.  The  maxim  was  ;  Prceterea,  id 
quod  in  sofo  nostro  ab  aliquo  adificatum 
est,  quam  vis  ille  suo  notnine  cedifi." 
caverit,  Jure  naturali  nostrum  Jit,  quia 
superficies  solo  cedit.  Gains  Comm.  Lib. 
11  J  73;  Bonneg  v.  Foss,  62  Me.  251. 

When  the  properly  of  one  is  carried 
without  any  fault  of  his  upon  the  realty 
of  another,  the  owner  of  the  freehold  is 
not  considered  as  having  obtained  any 
title  to  the  property,  as  against  the 
original  owner.  Thus,  in  case  property 
carried  off  by  a  flood,  and  stranded  on 
the  premises  of  another,  the  owner  can 
follow  it,  enter,  and  take  it  from  the 
premises,  or  if  the  owner  of  the  realty 
convert  it,  can  recover  ite  value:  Foster 
V.  Bridge  Co.,  16  Penn.  St.  393 ;  Etter 
Vt  Edwards,  4  Watts  63. 

VII.  We  come  now  to  consider  more 
especially  the  important  question  in- 
volved in  the  principal  case,  the  right 
of  the  owner,  at  the  time  of  the 
condemnation  of  the  realty,  to  recover 
compensation  for  the  improvements  un- 
lawfully made  upon  it  by  the  railroad 
company.  The  correctness  of  the* gen- 
eral principles  we  have  above  con- 
sidered, is  not  denied  in  the  principal 
case.  The  court  simply  claims  that  it 
is  not  restricted  to  an  inquiry  into  the 
mere  value  of  the  realty  taken,  bat 
may  inquire  what  is  a  just  compensa- 
tion as  between  the  parties,  and  it  con- 
cludes that  it  is  not  essential  to  a  *'  jnst 
compensation  '*   that  the  owner  of  the 
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freehold  shoald  be  compensated  for  the 
rails,  ties,  &c.,  which  have  cost  him 
nothing.  The  learned  Chief  Justice 
reljing  apon  the  correctness  of  the  con- 
dnsion  reached,  apparent!/  deemed  it 
nnnecessarj  to  fortify  it  by  any  cita- 
tion of  authorities.  The  same  question, 
howerer,  has  been  similarly  decided 
in  two  other  states.  In  Lyon  t.  Green 
Bay,  i-c.y  Railroad  Co.,  42  Wis.  543,  the 
Supreme  Court  of  Wisconsin  said  that 
"  it  would  be  unjust  to  compel  the 
company  to  pay  the  owner  for  struc- 
tures placed  upon  the  land  by  the  com- 
pany at  its  own  expense,  and  in  view 
of  a  subsequent  condemnation  of  the 
land  to  its  use,"  thereby  reaching  the 
same  conclusion  as  in  the  principal 
case.  And  in  Justice  v.  Nesquehomng 
Valley  Railroad  Co,  6  Norris  28,  the 
Supreme  Court  of  Pennsylvania  reached 
a  conclusion  similar  to  the  above,  but 
upon  different,  though,  as  it  seems  to  us, 
no  more  satisfactory  grounds.  The  court 
there  said  :  *'  There  was  no  intent  to 
hold  adversely  as  a  trespasser,  nor  to 
improve  the  ground,  or  to  make  it  use- 
ful and  valuable  by  the  erection.  The 
rails  and  ties  were  not  intended  to  be 
attached  to  the  freehold,  but  were  laid 
down  AS  part  of  an  easement  under  a 
franchise  of  the  state.  There  was  no 
intent  to  use  the  land  as  an  owner 
would,  and  no  intent  to  abandon  the 
materials  to  the  use  of  the  owner,  but 
they  were  subject  to  a  legal  pro- 
ceeding, resulting  in  maintaining  both 
ownership  and  use  for  the  charter  pur- 
poses. We  think,  therefore,  the  owner- 
ship of  the  rails,  ties,  &c.,  did  not  vest 
in  the  plaintiff  in  error  by  the  mere 
trespass  in  the  original  entry."  The 
Supreme  Court  of  C^alifomia,  in  Cali- 
fomia  Railroad  Co,  v.  Armstrong,  46 
Cal.  85  (1873),  reached  a  conclusion 
in  harmony  with  those  above  referred 
to,  and  for  reasons  similar  to  those  ex- 
pressed in  the  Wisconsin  case.  It  can- 
not, however,  be  considered  as  an  an- 
toority  in  favor  of  the  principal  case,  as 


it  was  subsequently  in  effect  overruled 
in  United  Statea  v.  A  Tract  of  Land  in 
Monterey  Co,,  47  Cal.  515.  The  dis- 
tinction which  the  Chief  Justice  who 
pronounced  the  decision  in  the  latter 
case,  sought  to  draw  between  it  and  the 
former  case,  certainty  was  a  distinction 
without  a  difference,  and  Mr.  Justice 
Rhodkb,  in  concurring  in  the  conclusion 
reached,  did  so  because  he  was  <*  of  the 
opinion  that  the  doctrine  on  which  it 
was  based  was  opposed  to  and  over- 
threw the  doctrine ''  of  the  former  case. 

While  there  is,  then,  authority  sus- 
taining the  principal  case,  there  is  also 
authority  flatly  contradicting  it.  In 
addition  to  the  case  of  The  United  States 
V.  A  Tract  of  Land,  (pc,  supra,  there 
are  also  the  cases  of  Graham  v.  Conners- 
ville,  ^c,  Railroad  Co.,  36  Ind.  463,  and 
Matter  of  Long  Island  Railroad  Co,,  6 
N.  Y.  Sup.  Ct.  298,  which  are  to  the 
same  effect.  Mr.  Mills,  in  his  excellent 
treatise  on  eminent  domain,  also  cites 
to  the  same  point,  Hihhs  v.  Chicago 
Railroad  Co.,  39  Iowa  340.  The  opin- 
ion pronounced  in  that  case  fails  to 
reach  the  question  at  issue,  and  its  cita- 
tion in  that  connection  is  undoubtedly 
accidental,  so  that  the  authorities  which 
have  expressly  passed  upon  this  sub- 
ject, now  appear  to  be  evenly  balanced. 

The  reasoning  in  the  Pennsylvania 
case  seems  unsatisfactory  and  erroneous. 
We  can  see  no  principle  of  law  which 
sanctions  the  theory  there  advanced, 
that  the  ownership  of  the  rails,  ties, 
&c.,  remained  in  the  railroad  company. 
Had  the  company  owned  the  realty, 
and  then  laid  the  track  thereon,  we  sup- 
pose jio  one  would  question  that  the 
track  had  ceased  to  be  a  chattel  and  had 
become  a  part  of  the  realty.  It  would  be 
a  fixture  and  would  pass  between  ven- 
dor and  vendee  as  such.  (I.)  It  is 
actually  annexed  to  the  realty,  or  to 
the  ties  imbedded  in  the  realty  and 
appurtenant  thereto.  (2.)  It  is  appli- 
cable to  the  use  to  which  that  part  of 
the  realty  to  which  it  is  annexed  is  to 
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bo  devoted.  (3.)  It  is  placed  there 
for  a  permanent  and  not  a  temporary 
purpose.  The  union  of  these  three  re- 
qaisities  make  it  a  fixture.  See  McRea 
T.  Central  National  Bank  of  Troy^  66 
N.  T.  496.  It  is  not  annexed  under 
color  of  title.  It  does  not  come  upon 
the  realty  by  accident,  but  is  deliberately 
placed  there  by  its  owner.  The  fact 
that  the  trespasser  is  a  corporation  ra- 
ther than  a  natural  person,  is  only  an 
additional  aggravation ,  as  it  is  proverb- 
ial that  corporations  have  '*  neither  a 
body  to  be  kicked,  nor  a  soul  to  be 
damned."  The  fact  that  the  corpora- 
tion has  been  clothed  with  the  right  of 
eminent  domain  is  immaterial,  as  it  had 
not  seen  fit  to  avail  itself  of  that  right  at 
the  time  the  annexation  was  made,  and 
that  is  the  time  which  fixes  the  charac- 
ter of  the  property.  The  fact  that  the 
track  was  put  upon  the  realty  with  no 
intention  of  abandoning  it  to  the  owner 
of  the  freehold,  is  immaterial,  as  the 
law  never  inquires  into  that  intention. 

The  reasoning  of  the  principal  case, 
and  that  of  the  Wisconsin  case,  cannot 
be  regarded  as  any  more  satisfactory. 
The  phrase  a  <<ju8t  compensation" 
has  had  its  meaning  fixed  by  a  long 
series  of  adjudications,  holding  it  to 
mean  **  an  equivalent  for  that  which  is 
taken."  Bloodgood  v,  Mohawk^  ^c. 
Railroad  Co.,  18  Wend.  9,  35  ;  Keasji 
V.  Louisville^  4  Dana  154,  155  ;  Bona- 
parte V.  Camden^  ^c,  Railroad  Co,,  1 
Baldw.  205,  227  ;  Cunningham  v.  Camp- 
bell, 33  Ga,  625,  635  ;  Winona,  ire, 
Railroad  Co,  v.  Denman,  10  Minn.  267, 
280  ;  Uenry  v.  Dubuque,  ^c,  Railroad 
Co,,  2  Iowa  283 ;  Virginia,  ^c.  Railroad 
Co,  V.  Henry,  8  Nev.  165,  and  this  means 
the  full  and  fair  market  value  of  that 
which  is  taken  :  Somerville,  ^c.  Rail- 
road Co.  V.  Doughty,  2  Zabriskie  495 ; 
Giltey  v.  Cincinnati,  (pc.  Railroad  Co,, 
4  Ohio  St.  308  ;  Matter  ofFurman,  ^c, 
17  Wend.  649,  670  ;  Matter  of  William, 
^c,  19  Wend.  678,  690  ;  Central  Pa- 
cific Railroad  Co,    v.  Pear  ion,  85  Cal. 


247,  261  ;  Brown  v.  Beatty,  34  Miss. 
277,  242  ;  East  Pennsylvania  Railroad 
Co,  V.  Hottenstine,  47  Penn.  St.  28. 
How  this  market  value  may  have  been 
created  is  not  important,  even  though 
an  increased  value  may  have  been  caused 
by  the  very  corporation  which  seeks  to 
condemn  :  Stafford  v.  Providence,  10 
R.  I.  567.  We  assume  then  that  it  is 
settled : 

1.  That  the  track,  ties,  &c.,  at  the 
time  of  the  condemnation  of  the  realty 
belonged  in  law  and  in  equity  to  the 
owner  of  the  freehold. 

2.  That  the  owner  of  the  realty  is 
entitled  to  a  **jnst  compensation," 
which  means  in  law  an  equivalent  for 
that  which  19  taken, 

3.  That  he  does  not  receive  an  equir- 
alent  for  that  which  is  taken,  if  the 
rails,  ties,  &c.,  are  taken  from  him 
and  given  to  another  without  any  com- 
pensation whatever. 

Moreover,  we  regard  the  conclusion 
reached  in  the  principal  case  as  opposed 
to  public  policy,  and,  in  a  large  de- 
gree, subversive  of  the  spirit  of  the  con- 
stitutional provisions  on  this  subject. 
If  this  view  of  the  law  is  finally  to  pre- 
vail, a  railroad  company  is  licensed  to 
go  upon  another's  realty,  and  withoafe 
his  knowledge  or  assent,  construct  its 
track  across  the  same,  without  any 
danger  of  being  compelled  to  pay  for 
the  track  and  ties  upon  the  final  con- 
demnation of  the  realty.  The  result  is 
to  encourage  railroad  corporations  in 
so  doing.  And  this  being  so,  the 
owner  is  forced  either  to  submit  to  an 
unjustifiable  wrong  or  to  commence  a 
lawsuit.  Under  the  constitutional  pro- 
vision that  ^*  private  property  shall  not 
be  taken  for  public  use  without  just 
compensation,"  it  was  never  intended 
to  drive  the  owner  into  a  lawsuit,  nor 
.  to  encourage  any  policy  which  would 
result  in  that :  Piacataqua  Bridge  Co,y 
V.  New  Hampshire  Bridge  Co,,  7  N.  H. 
35,  70 ;  San  Francisco  v.  Scott,  4  Cal. 
114  ;  Orry.  Qaimhy,  54  N.  H.  590,  642. 
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In  this   last  case  it  is  said  :    < '  Legal  VIII.  It  is  not  necessary  to  consider 

proceedings  may  be  necessary,  and  he  at  length  those  cases  in  which  the  im- 

(the  owner),  may  be  entitled  to  notice  provements  were  made  before  compen- 

if  he  can  be  foond  ;  bat  so  far  as  such  sation,  but  with  the  knowledge  or  assent 

proceedings  are  necessary  for  his  enjoy-  of   the  owner  of  the  realty.     In  sach 

ment  of  his   constitutional  right,  they  cases  there  is  no  doubt  that  he  will  not 

are  to  be  instituted  and  carried  on  by  be  permitted  to  recoTer  fur  the  value  of 

the  public,  because  the  public  power  is  improvements  made  under  such  circum- 

limited   by   his    reserved   right.       His  stances :    Emerson  v.  Western   Railroad 

property  is  taken  without  payment,  if  Co.,  75  111.  176. 

it  is  taken  with  the  payment  of  a  sum  Hbhrt  Wade  Bookrs. 

procurable  only  by  his  nnremunerated  Minneapolis, 
outlay  of  an  equal  or  greater  amount." 


Supreme  Court  of  Wisconsin. 
EUGENES.  JOSLYN  bt  al.,  Appbllants,  v.  CORNELIUS  McCABE, 

Respondent. 

A  tenant  may  remove  fixtures  while  he  remains  in  possession,  but  if  he  sur- 
renders possession  at  the  termination  of  his  term  without  removing  the  fixtures  and 
without  reserving  the  right  to  remove  them  by  agreement  with  the  landlord,  he 
abandons  all  right  in  them.  The  title  to  the  fixtures  would  then  accrue  to  the 
landlord  as  part  of  his  realty. 

Where  before  the  surrender  of  possession  the  tenant  asked  the  landlord,  if  he 
might  leave  the  fixtures  in  the  demised  premises  (a  store),  to  which  the  landlord 
replied  that  he  was  willing,  as  the  fixtures  might  help  him  to  rent  the  store : 
H^^  that  this  was  simply  a  permission  to  leave  the  fixtures  behind,  and  did  not 
imply  a  license  to  re-enter  and  remove  them  after  surrender  of  possession. 

Appeal  from  the  County  Court  of  Winnebago  county. 

Geo.  W.  Bumellj  for  appellants. 
Hooper  ^  Buxton^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Ryan,  C.  J. — There  is  no  doubt  that  the  appellants  might  have 
removed  the  fixtures  while  they  remained  in  possession  of  the 
store ;  neither  is  there  any  doubt  that  if  they  surrendered  posses- 
sion without  removing  the  fixtures  and  without  reserving  their 
right  to  remove  them  by  agreement  with  the  respondent,  they 
abandoned  all  right  in  them.  The  title  to  the  fixtures  would  then 
accrue  to  the  respondent  as  part  of  his  realty :  Keogh  v.  Daniel^ 
12  Wis.  161.  A  very  comprehensive  and  interesting  discussion  of 
these  questions  will  be  found  in  Torrey  v.  Burnett^  9  Vroom  467, 
cited  by  the  learned  counsel  of  the  appellants. 
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The  case  comes  here,  without  bill  of  exceptions,  upon  the  find- 
ings of  the  court  below.  And  the  only  question  is  whether  the 
judgment  is  sustained  by  the  facts  found.  The  learned  judge  of 
the  court  below  finds  in  eflfect  that  the  fixtures  were  not  moved 
when  the  appellants  surrendered  possession  after  the  termination  of 
their  term.  He  further  finds  that  the  respondent  did  not  agree 
with  the  appellants  to  permit  the  fixtures  to  be  removed  after  the 
termination  of  the  lease.  These  findings  of  themselves,  would  be 
fatal  to  the  right  of  the  appellants.  But  the  learned  judge  still 
further  finds  that,  before  surrender  of  possession,  the  appellants 
asked  the  respondent  if  they  might  leave  the  fixtures  in  the  store, 
and  that  the  respondent  replied  that  he  was  willing  they  should,  as 
the  fixtures  might  help  him  to  rent  the  store.  It  is  understood 
that  this  finding  of  evidence  was  to  avoid  the  necessity  of  a  bill  of 
exceptions. 

The  learned  counsel  for  the  appellants  contends  that  the  conver- 
sation between  the  parties  implies  a  license  to  re-enter  and  remove 
the  fixtures  after  surrender  of  possession.  The  court  cannot  so 
hold.  It  was  a  permission  to  leave  behind,  not  to  re-enter  and 
remove.  The  understandings  of  the  parties  here  is  essentially 
different  from  that  in  Torrey  v.  Burnett,  supra,  where  the  land- 
lord, before  surrender,  agreed  to  sell  the  fixture  for  the  tenant  after 
surrender.  This  expressly  recognised  the  right  of  property  in  the 
tenant  after  surrender.  It  was  held  to  imply  a  right  of  re-entry  to 
remove.  This  court  would  hesitate  to  hold  so.  But  here  is  no  express 
recognition  of  a  right  of  property  in  the  appellants  after  surrender. 
The  question  and  the  answer  found  are  both  ambiguous.  The 
question  will  well  bear  the  construction  of  being  founded  on  the 
convenience  of  the  appellants — to  leave  the  fixtures  behind,  to  save 
the  trouble  and  expense  of  removing  them.  And  the  answer  may 
well  imply  that  understanding  of  the  question.  For  it  is  difficult 
to  understand  how  the  fixtures  could  aid  the  respondent  in  renting 
his  store,  if  they  were  removable  at  the  pleasure  of  the  appellants. 
The  answer  is  a  mere  assent  to  the  fixtures  being  left,  apparently 
for  the  benefit  of  the  respondent.  It  woidd  be  most  dangerous 
to  imply  a  right  to  enter  upon  realty  and  sever  things  attached  to 
it,  upon  such  vague  and  ambiguous  language. 

This  view  of  the  case  renders  it  unnecessary  to  pass  upon 
the  interesting  question,  ably  discussed  in  the  briefs  of  counsel, 
whether,  if  the  right  to  remove  had  remained  in  the  appellants. 
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they  could  exercise  the  right  and  sever  the  fixtures  by  replevin. 
As  the  execution  of  the  writ,  however,  eflfectuaJly  converted  the 
fixtures  into  personalty,  there  is  no  difficulty  in  upholding  tho 
jadgment  for  return. 

The  judgment  of  the  court  below  is  affirmed. 


The  natore  of  the  tenant's  right  to 
remore  his  fixtures  has  been  explained 
in  two  ways :  by  supposing  that  the 
chattel  natare  of  the  thing  annexed  is 
presenred  after  its  annexation,  or  by 
considering  that  the  thing  ceases  to  be 
a  chattel  by  being  annexed  to  the  land, 
and  becomes  real  property,  but  reduci- 
ble again  to  the  condition  of  a  chattel 
by  separation  from  the  realty.  There 
is  some  confusion  and  looseness  of  ex- 
pression among  the  authorities  on  this 
subject,  occasioned  probably  by  the  fact 
that  in  some  relations  and  for  some 
purposes,  as  in  faror  of  the  creditors, 
or  the  executors  of  a  tenapt,  the  chattel 
nature  of  the  thing  is  not  entirely  lost 
by  its  annexation.  For  many,  if  not 
most  purposes,  however,  during  the  con- 
tinuance of  the  annexation,  the  thing 
is  treated  as  a  parcel  of  the  realty  ;  and 
though  it  is  in  the  power  of  the  party 
making  the  annexation  to  reduce  the 
thing  again  to  the  state  of  goods  and 
chattels  by  severance,  yet  until  so  ser- 
ered,  it  remains  a  part  of  the  realty. 
See,  generally,  Lee  v.  Riadon,  7  Taunt. 
191  ;  Hallen  r.  Runder,  1  Cr.,  M.  &  R. 
275  ;  Mackintosh  t.  Trottei',  3  M.  &  W. 
184 ;  Afinshall  v.  Lloyd,  2  Id.  450 ; 
Dutnergue  Y,  Ramsey,  2  H.  AC.  790 ; 
Holland  r.  Hodgmm,  L.  K.  7  C.  P.  336  ; 
Boyd  ▼.  Shorrock,  L.  U.  5  Eq.  78; 
Bamett  t.  Lucas,  5  Ir.  Com.  Law  140 ; 
Leer.  Gaskelly  45  L.  J.  (Q.  B.  D.)  540  ; 
Bliss  V.  Whitney,  9  Allen  114;  Rod- 
din  T.  Arnold,  116  Mass.  270  ;  Guthrie 
T.  Jones,  108  Mass.  191  ;  Preston  y. 
Briygs,  16  Vt.  129  ;  Prescott  v.  [VelU, 
3NeT.  82  ;  Ewellon  Fixtures  77.  The 
same  rule  seems  to  apply  to  trade  fixtures 
as  well  as  to  other  fixtures  See  the 
authorities  above  cited.  See,  however, 
Vol.  XXVn.— 90 


Ex  parte    Gorely,   10  Jurist   (N.    8.) 
1085  ;  34  L.  J.  (N.  S.)  Bank.  1. 

lu  Minshall  v.  Lloyd,  supra.  Parks, 
B.,  speaking  upon  this  point,  said : 
**  The  principle  of  law  is  that  *  quicquid 
solo  planfatur  solo  cedit,^  the  right  of  a 
tenant  is  only  to  remove  during  his  term 
the  fixtures  he  may  have  put  up,  and  so 
to  make  them  cease  to  he  any  longer  fix- 
tures. That  right  of  tho  tenant  enables 
the  shcriflT  to  take  them  under  a  writ 
for  the  benefit  of  the  tenants'  creditors,'' 
and  this  statement  of  the  law  seems  en- 
tirely accurate.  Thus,  it  is  settled  by 
the  weight  of  authority,  that  so  long 
as  they  continue  annexed  to  the  realty 
the  value  of  fixtures  is  not  recoverable 
in  trover  :  Mackintosh  v.  Trotter,  3  M.  & 
W.  184  ;  Roffey  v.  Henderson,  17  Q.  B. 
574  ;  Colegrove  v,  Dias  Santos,  2  B.  & 
C.  76;  Longstaffy,  Meagoe,  2  Ad.  &  E. 
167  ;  Pierce  v.  Goddard,  22  Pick.  559  ; 
Raddin  v.  Arnold,  116  Mass.  270; 
Guthrie  v.  Jones,  108  Mass.  191  ;  Pres- 
cott V.  Wells,  3  Nev.  82  ;  Overton  v. 
Williston,  31  Penn.  St.  155,  There 
are,  however,  some  cases  concerning 
tenants*  fixtures  recoverable  as  against 
the  landlord,  where  a  different  opinion 
has  prevailed.  See  Moore  v.  Wood,  12 
Abb.  Pr.  393;  Villar  v.  Mason,  25 
Wis.  327  ;  Miller  v.  Baker,  1  Met.  27  ; 
Peckr,  Knox,  I  Sweeny  311  ;  Finney 
V.  Watkins,  13  Mo.  291. 

So,  the  price  of  fixtures  to  a  house 
sold  while  annexed,  cannot  be  recov- 
ered under  a  declaration  for  goods  sold 
and  delivered,  they  being,  while  an- 
nexed, a  part  of  the  freehold  :  Lee  v. 
Risden,  7  Taunt.  188  5  Nutt  v.  Butler, 
5  E$p.  176. 

It  is  well  settled,  likewise  that  fix- 
tures, while  annexed,  are  not  goods  and 
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chattels  within  the  meaning  of  the  Eng- 
lish bankrupt  acts  :  Ri/all  V.  Rolle^  1  Atk. 
1 65  ;  Callwick  v.  Swindell,  Law  Rep. 
3Eq.  249  ;  Ex  parte  Belcher,  2  Mont.  & 
Ayr.  160  ;  Cldrk  v.  Crovaoahaw,  3  B.  & 
Ad.  804  ;  Boydell  v.  Mc Michael,  1  Cr., 
M.  &  R.  177  ;  Minshall  v.  Lloyd,  2  M. 
&  W.  450 ;  Ewell  on  Fixtures  333  et 
seq.  And  the  rule  is  the  same  whether 
the  annexation  is  real  or  only  construct- 
ive :  Wahnnley  v.  Milne,  7  C.  B.  (N. 
S.)  115  ;  Ex  parte  Aslhury^  Law  Rep.  4 
Ch.  App.  630. 

As  to  the  time  when  tenants'  fixtures 
may  be  removed,  the  rule  is  generally 
stated  to  be  that  this  right  of  a  tenant 
for  years  must  be  exercised  during  the 
continuance  of  his  term,  and,  unless  the 
right  is  reserved  by  agreement,  may  not 
be  exercised  after  the  expiration  thereof, 
and  surrender  of  possession,  and  the  rule 
thus  stated  has  prevailed  ever  since  the 
case  in  the  Year  Book,  20  Hen.  VII., 
6,  pi.  24,  decided  in  the  year  1504, 
where  we  find  the  rule  stated  thus : 
**  And  if  a  lessee  for  years  makes  such 
a  furnace  for  his  advantage,  or  a  dyer 
makes  his  vats  and  vessels  to  carry  on 
his  occupation  during  his  term,  he  may 
remove  them  ;  but  if  he  8uff*ers  them  to 
remain  fixed  to  the  earth  after  the  end 
of  his  term,  then  they  belong  to  the 
lessor."  See,  also,  Poole's  Case,  1 
Salk.  368  ;  Ex  parte  Quincy,  1  Atk. 
477  ;  Dudley  v.  Warde,  1  Ambl.  113; 
Minshall  7,' Lloyd,  2  M.  &  W.  450; 
Pagh  V.  Arton,  Law  Rep.  8  Eq.  626  ; 
Gtffield  V.  Haptjood,  17  Pick.  192; 
Moore  v.  Smith,  24  III.  512  ;  8.  c.  26 
111.  392;  Stockwdl  v.  Marks,  17  Me. 
455;  Davis  v.  Buffum,  51  Me.  160; 
D'mgley  v.  Buffum,  57  Me.  381 ;  Tleff- 
ner  v.  Lewis,  73  Penn.  St.  302  ;  Davis 
V.  Moss,  38  Penn.  St.  346  ;  Overton  v. 
Williston,  31  Penn.  St.  155  ;  Preston  v. 
Briggs,  15  Vt.  129  ;  Dostal  v.  McCad- 
don,  35  Iowa  318  ;  Beckworth  v.  Boyce, 
9  Mo.  556  ;  State  v.  Elliott,  11  N.  H. 
540  ;  Brooks  v.  Galster,  51  Barb.  196  ; 
Allen  V.  Kennedy,  40  Ind.  142.     Per- 


haps the  rule  might  more  accurately  be 
stated  to  be  that  the  right  of  the  tenant 
to  remove  his  fixtures  must,  in  the  ab- 
sence of  an  agreement  extending  the 
time  of  removal,  be  exercised  either 
during  the  term  as  fixed  by  the  contract, 
or  during  such  further  period  as  the  ten- 
ant may  lawfully  and  rightfully  remain 
in  the  possession  of  the  demised  prem- 
ises :  Weston  v.  Woodcock,  7  M.  &  W. 
14  ;  London  Loan  ^  Discount  Co.  v, 
Drake,  6  C.  B.  (N.  S.)  810  ;  Merritt  v. 
Judd,  14  ChI.  59;  Thomas  r.  Croat,  5 
Bush  40  ;  Cromie  v.  Hoover.  40  Ind.  49  ; 
Allen  V  Kennedy,  Id.  142.  The  true 
ground  of  this  rule  seems  to  be  that 
the  tenant's  fixtures  by  their  annexa- 
tion become  a  part  of  the  freehold,  sub- 
ject to  the  tenant's  right  during  his 
term  to  remove  them  and  make  them 
again  chattels,  and  that  unless  so  re- 
moved they  belong  to  the  landlord  as 
a  part  of  the  realty.  See  Gibson  v. 
Hammersmith  Railway  Co.,  2  Drew.  & 
Sm.  610;  Leader  V.  Homewood,  5  C.  B, 
(N.  S.)  545  ;  and  the  principal  case. 

There  are,  however,  certain  recog- 
nised exceptions  to  the  rule  that  the 
right  of  removal  must  be  exercised  dur- 
ing the  term  and  before  surrender  of 
possession  ;  as  where  the  tenant  is 
wrongfully  prevented  by  the  landlord 
from  removing  them  during  the  term  : 
See  Moore  v.  Wood,  12  Abb.  Pr.  393  ; 
or  where  he  is  prevented  by  the  use  of 
legal  or  equitable  process,  till  after  the 
expiration  of  the  term  :  Mason  v.  Fenn, 
13  111.  525  ;  Bircher  v.  Parker,  40  Mo. 
118;  8.  c.  43  Mo.  443;  Goodman  v. 
Hannihal  ^  St,  Joseph  Railroad  Co,,  45 
Mo.  33.  V 

It  is  also  well  settled  that  the  right  to 
remove  fixtures  may,  as  between  land- 
lord and  tenant,  be  modified  or  ex- 
tended by  the  agreement  of  the  parties. 
See  Merritt  v.  Judd^  supra  ;  McCracken 
V.  Hall,  7  Ind.  30  ;  Hggins  v.  Riddell, 
12  Wis.  537  ;  Gray  v.  Oyler,  2  Bush 
256  ;  Wliite' 8  Appeal,  10  Penn.  St.  252  ; 
Torry  v.  Burnett,  38  N.  J.  Law,  457  ; 
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also,  Ewell  on  Fixtures  66  et  seq. ;  149 
€l  seq.  Sach  an  agreement  may  either 
be  express  or  implied  from  the  terms  of 
soioc  other  agreement.  Thus  in  Torry 
▼.  Bumi^^  tupra,  the  landlord  agreed 
to  sell  a  trade  fixture  for  the  benefit  of 
the  tenant,  but  failed  to  do  so,  and  it  was 
held  that  the  tenant  had  a  reasonable 
time  to  remove  the  fixture,  although  his 
term  had  expired  and  possession  been 
surrendered  to  the  landlord. 

BxASLEY,  C.  J.,  in  delivering  the 
opinion  of  the  court  in  this  case  said  : 
**  The  agreement  on  the  part  of  the 
landlord  to  endeavor  to  effect  a  sale  of 
the  fixture  for  the  benefit  of  the  tenant, 
carried  with  it  an  implied  permission, 
that  it  might  be  removed,  if  such  en- 
deavor proved  unsuccessful.  Such  ar- 
rangement, of  necessity,  involved  the 
fact  that  the  tenant  did  not  intend  to 
abandon  the  fixture  to  the  landlord,  and 
it  is  quite  unreasonable  to  suppose  that 
such  an  abandonment  was  meant  in  case 
a  sale  was  not  effected.  The  engine 
was  left  on  the  property  for  a  specific 
parpose,  and  with  the  assent  of  the  land- 
owner ;  such  purpose  having  failed,  the 
tenant  did  not  lose  his  property,  but 
WAS  entitled  to  remove  it  within  a  rea- 
sonable time."  This  case  seems  cor- 
rect, both  in  principle  and  application  ; 
the  writer  cannot  concur  in  the  doubt 
implied  in  the  principle  case  by  the 
statement  *  this  court  would  hesitate  to 
bold  so.' 

As  to  the  principal  case  while  the  prin- 
ciples therein  laid  down  are  clearly  cor- 
rect, there  is  some  little  difficulty  as  to 
their  application.  The  right  of  the  tenant 
to  remove  his  fixtures  during  his  term 
is  believed,  in  the  absence  of  a  spe- 
cial agreement  on  the  subject,  to  be  a 
right  which  he  is  not  bound  to  exercise. 


but  may  waive,  if  he  sees  fit  so  to  do. 
In  other  words,  he  has  a  right  to  re- 
move them  during  the  term,  but  in 
the  absence  of  an  agreement  to  that 
efiect  is  under  no  obligation  so  to  do. 
In  this  view  of  the  case  a  construction  oi 
the  question  propounded  by  the  tenants 
to  the  landlord,  which  founds  it  on  the 
convenience  of  the  appellants,  to  leave 
the  fixtures  behind  to  save  the  trouble 
and  expense  of  removing  them,  when 
they  were  under  no  obligation  to  re- 
move them  and  thus  incur  expense, 
seems  rather  forced.  On  the  other  hand 
it  seems  much  more  natural  to  sup- 
pose that,  whatever  may  have  been  the 
intention  of  the  landlord,  the  tenants  in- 
tended by  the  question  to  ask  permission 
to  remove  the  fixtures,  and  bad  the 
answer  of  the  landlord  been  simply  that 
he  was  willing,  it  would  seem  that  the 
decision  ought  to  have  been  in  favor  of 
the  tenants,  for  after  all  the  question 
is,  what  was  the  real  intention  of  the 
parties  as  shown  by  the  words  they  have 
used,  and  in  determining  this  question, 
such  a  construction  ought  to  be  given 
to  the  question  as  would  not  make  it 
senseless  or  useless.  But  the  reason 
assigned  by  the  landlord  for  granting 
permission  to  leave  them,  does  imply 
that  he,  at  least,  understood  that  they 
were  to  be  left  permanently  and  might 
help  him  rent  the  store.  The  minds  of 
the  parties  then  never  met  on  the  ques- 
tion whether  the  tenant  might  remove 
the  fixtures,  and  in  this  view  of  the 
case,  the  decision  seems  correct,  for  of 
course  the  burden  is  with  the  tenant  to 
show  the  alleged  license  to  remove  after 
the  expiration  of  the  terra. 

Marshall  D.  Ewbll. 
Chicago. 
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RECENT    ENGLISH    DECISIONS. 

High  Court  of  Justice.     Court  of  Appeal. 
BRITTAIN  V.  ROSSITER. 

The  plaintiff  entered  the  defendant's  senrice  under  a  verbal  contract  for  a  year, 
to  commence  two  days  after  the  day  on  which  the  contract  was  made.  Before 
the  expiration  of  the  year,  the  defendant  dismissed  him.  To  an  action  for 
wrongful  dismissal,  the  defendant  pleaded  the  Statute  of  Frauds.  Held,  that  the 
verbal  contract  was  not  made  absolutely  void  by  the  Statute  of  Frauds,  s.  4,  but 
was  an  existing  contract,  though  not  enforceable  ;  no  new  contract  could,  conse- 
quently, be  implied  from  any  acts  done  under  such  an  existing  contract ;  and  the 
principles  of  equity,  as  to  part  performance,  in  contracts  relating  to  land,  were 
not  to  be  extended  to  contracts  relating  to  other  matters. 

Carrington  v.  Roois^  2  M.  &  W.  248,  and  Reads  v.  Lamhy  6  Exch.  ISO,  com- 
mented on  ;   Snelling  v.  Lord  Huntingfield^  I  C,  M.  &  R.  20,  followed. 

This  was  an  action  for  wrongful  dismissal,  and  the  defendant 
pleaded  the  Statute  of  Frauds 

At  the  trial,  before  Hawkins,  J.,  and  a  common  jury,  the  plain- 
tiff stated  that  he  had  three  interviews  with  the  defendant,  on 
Tuesday,  the  17th,  Thursday,  the  19th,  and  Saturday,  the  21st 
of  April ;  that  the  hiring  was  discussed  at  all  three  interviews,  and 
that  on  the  21st  of  April  it  was  arranged  that  the  plaintiff  should 
enter  into  the  defendant's  service  for  a  year,  at  the  rate  of  170Z. 
per  annum  for  the  first  and  200Z.  per  annum  for  the  second  half- 
year,  and  that  his  duties  should  commence  on  Monday,  the  23d 
of  April. 

On  the  23d  of  April,  the  plaintiff  entered  into  the  defendant's 
service,  and  was  employed  for  several  months ;  but  before  the 
expiration  of  a  year,  the  defendant  dismissed  the  plaintiff,  without 
notice,  giving  him  one  month's  salary  in  lieu  of  notice. 

On  this  evidence,  Hawkins,  J.,  held  that  the  contract  was  com- 
plete on  Saturday,  April  21st,  and  was  one  not  to  be  performed 
within  a  year,  and  directed  a  verdict  for  the  defendant. 

The  Exchequer  Division  (Kelly,  C.  B.,  and  Hawkins,  J.) 
refused  a  rule  for  a  new  trial,  and  the  Court  of  Appeal  (Brett, 
Cotton  and  Thesigbr,  L.J  J.)  refused  a  rule  on  the  grounds  of  the 
contract  not  being  within  the  Statute  of  Frauds,  and  that  some 
conversation,  which  took  place  on  Monday,  the  23d,  between  the 
plaintiff  and  the  defendant,  amounted  to  a  contract  on  that  day ; 
but  granted  a  rule  nisi  for  a  new  trial,  on  the  ground  that  there 
had  been  a  part  performance  of  the  contract,  so  as  to  take  the  case 
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out  of  the  Statute  of  Frauds,  and  also  on  the  ground  that  there 
was  evidence  of  a  hiring  independently  of  the  Statute  of  Frauds. 

Lawrance^  Q.  C,  and  Eutchins^  for  the  defendant,  showed 
cause. — You  cannot  imply  a  contract  when  an  express  contract  is 
in  existence.  Snelling  v.  Lord  Buntingfieldj  1  C,  M.  &  R.  20, 
is  on  all  fours  with  this  case,  and  has  been  followed  by  Giraud  v. 
Richmond,  2  C.  B.  835  ;  Leroux  v.  Brown,  12  C.  B.  801 ;  Banks 
V.  Crossland,  Law  Rep.  10  Q.  B.  97 ;  Appleby  v.  Johnson,  Law 
Rep.  9  C.  P.  168. 

Bottomley  Firth,  for  the  plaintiff,  in  support  of  the  rule. — The 
dicta  of  the  judges  in  Carrington  v.  Roots,  2  M:  &  W.  248,  show 
that  this  contract  was  void  absolutely,  and  then  a  new  contract  can 
be  implied :  Reade  v.  Lamb,  6  Exch.  130 ;  Inman  v.  Stamp,  1 
Stark.  N.  P.  12 ;  Thomas  v.  Williams,  10  B.  &  C.  664 ;  Fairman 
V.  Oakford,  5  Hurlst.  &  N.  685 ;  Beaston  v.  Collyer,  4  Bing.  309. 
As  to  part  performance — Attorney- General  v.  Bay,  1  Ves.  Sr. 
218 ;  Bond  v.  Hopkins,  1  Sch.  &  Lef.  413 

Brett,  L.  J. — I  am  of  opinion,  after  due  consideration,  that 
this  rule  must  be  discharged.  It  seems  to  me  that  it  was  proved, 
beyond  the  capability  of  contradiction,  that  there  was  on  Saturday, 
April  21st,  an  express  contract  of  service  for  a  year,  which  year 
was  commenced  on  the  Monday,  and  that,  therefore,  that  express 
contract  was  within  the  4th  section  of  the  Statute  of  Frauds ;  that 
is  to  say,  that  it  was  a  contract,  but,  being  only  verbal  and  not 
written,  it  was  a  contract  upon  which  neither  party  could  maintain 
an  action  so  as  to  charge  the  other. 

It  was  suggested  that,  inasmuch  as  the  plaintiff  did  on  Monday 
enter,  and  continue  for  some  time,  in  the  defendant's  service,  we 
must,  from  his  so  doing,  imply  another  contract  to  serve  for  a 
year,  which  contract  would  be  subject  to  the  same  conditions  as 
the  original  contract,  but  would  not  be  within  the  Statute  of 
Frauds;  and  it  was  said  that  we  can  imply  that  contract  from 
what  was  done,  because  the  first  contract  was  void  absolutely. 

In  the  first  place,  I  think,  on  the  true  view  of  the  case,  that  it 
is  not  right  to  say  that  the  first  contract  is  void  absolutely,  because 
it  is  within  the  4th  section  of  the  Statute  of  Frauds.  There  is  a 
contract,  but  no  person  can  be  charged  upon  it  in  a  court  of  law. 
If  the  original  contract  still  exists,  then,  it  seems  to  me,  you  can- 
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not,  from  the  acts  done  in  the  performance  of  that  contract,  imply 
a  new  contract.  Those  acts  were  done  by  the  parties  as  a  part 
performance  of  the  actual,  existing  contract,  and  not  with  any 
intention  of  acting  under  another  contract,  and  it  would  be  draw- 
ing a  wrong  inference  to  say  that  from  those  acts  you  can  infer 
that  the  parties  intended  another  contract.  I  think  that  the  pro- 
position cannot  be  controverted,  that  no  other  contract  can  be 
implied  from  the  acts  done  than  the  original  contract,  because 
there  was  the  original  contract,  which  was  an  express  contract,  in 
existence.  All  that  can  be  said  is  that  no  action  can  be  main- 
tained for  a  breach  of  that  express  contract,  for  the  statute  pre- 
vents any  one  being  charged  on  such  a  contract  when  not  in 
writing.     That  is  the  whole  effect  of  section  4. 

Cases  were  cited  to  show  the  contrary,  and  the  cases  of  Carring- 
ton  V.  liootB  and  Reads  v.  Lamb  were  most  relied  on,  and  it  was 
said  that  there  were  in  those  cases  judicial  declarations*  that  the 
contract  was  absolutely  void,  because  it  had  not  been  reduced  into 
writing ;  but  it  must  be  observed  that  those  declarations  were  not 
necessary  for  the  decision  of  the  cases  in  which  they  occur.  What 
was  really  decided  in  those  cases  was,  it  being  admitted  you  could 
not  charge  a  person  directly  on  the  contract  because  it  was  not  in 
writing,  no  more  could  you  do  so  indirectly,  and  that  you  could 
not  rely  on  the  contract  in  any  cause  of  action  which  necessitated 
the  admission  of  the  validity  of  that  contract — that  is  to  say,  of  its 
binding  force  in  a  court  of  law.  There  were  no  doubt  phrases 
used  in  those  cases,  which  are  relied  on  as  saying  that  the  contract 
is  absolutely  void,  but  those  cases  were  considered  in  Leroux  v. 
Broton^  by  Lord  Chief  Justice  Jervis  and  Mr.  Justice  Maulb, 
and  they  took  the  same  view  of  this  case  as  I  have  now  attempted 
to  express,  and  gave  a  clear  decision  (and  one  which  was  necessary 
for  the  case  before  them),  that  a  contract  expressly  made  in  words, 
which  is  within  the  4th  section,  is  not  void  because  it  has  not  been 
reduced  into  writing,  but  only  that  it  cannot  be  enforced,  nor  any- 
thing depending  on  it,  in  an  English  court  of  law. 

Snelling  v.  Lord  Huntingfield^  which  has  never  been  overruled, 
and  which  is  strongly,  to  my  mind,  supported  by  Leroux  v.  Brown^ 
is  directly  in  point  in  the  present  case,  and  seems  to  me  to  have 
been  rightly  decided. 

I  am  of  opinion,  therefore,  on  that  point,  that  the  contract  was 
not  void  absolutely,  but  was  existing,  and  as  it  was  existing,  from 
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the  acts  done  in  performance  of  it,  you  cannot  imply  any  other 
contract. 

The  misfortune  for  the  plaintiff  in  this  case  is,  that  he  was 
obliged  to  insist  that  he  had  a  hiring  for  a  year,  and  the  only  way 
he  could  prove  that  was  by  being  enabled  to  rely  on  the  contract 
into  which  he  entered  on  the  Saturday.  He  cannot  rely  on  that 
in  consequence  of  the  Statute  of  Frauds,  and  so  he  cannot  main- 
tain an  action  on  that  view  of  the  case. 

Then  it  was  said  that,  as  there  was  part  performance,  we  might 
look  at  the  contract,  notwithstanding  the  Statute  of  Frauds,  and 
that  we  could  do  so,  because  we  must  now  act  on  the  same  princi- 
ples as  existed  in  courts  of  equity  before  the  Judicature  Act.  Now, 
we  know  that  in  certain  cases  of  part  performance  with  regard  to 
contracts  for  the  purchase  of  lands,  the  equity  courts  have  looked 
at  the  evidence  to  see  what  the  contract  was  with  regard  to  that 
land,  though  there  was  no  contract  in  writing ;  but  the  application 
of  that  principle  in  equity  was  confined  to  questions  only  upon 
contracts  relating  to  lands.  They  did  not  apply  the  principle  to 
such  a  contract  as  the  present. 

I  will  say  no  more  as  to  the  decisions  in  equity,  with  regard  to 
contracts  relating  to  land,  than  that  I  think  they  were  bold  deci- 
sions, having  regard  to  the  Statute  of  Frauds.  The  principle  was 
never  applied  to  a  contract  like  this  before  the  Judicature  Act  was 
passed.  Can  it  be  now,  after  the  passing  of  the  Judicature  Act  ? 
It  seems  to  me  the  right  construction  with  regard  to  the  applica- 
tion in  common-law  courts  of  the  principles  of  equity  is,  that  the 
Judicature  Act  gives  no  one  any  right  which  he  had  not  before, 
either  in  law  or  equity  courts,  because  if  it  does  it  alters  the  rights 
of  people ;  whereas,  I  venture  to  say  the  Judicature  Act  alters  no 
rights — it  only  transfers  procedures.  If  that  is  a  true  proposition, 
before  this  act  was  passed  no  one  could  be  charged  on  a  contract 
like  the  present,  either  in  equity  or  law;  if  by  reason  of  an 
attempt  to  apply  some  abstract  principle  of  equity  to  this  case,  we 
were  to  enable  a  person  to  enforce  this  contract,  we  should  enable 
him  now  to  do  that  which  no  one  could  have  done  before,  either  in 
law  or  equity. 

Cotton,  L.  J. — I  think  this  rule  must  be  discharged.  It  was 
argued  that,  though  the  contract  was  not  enforceable,  because  of 
the  4th  section  of  the  Statute  of  Frauds,  yet  that  there  was,  under 
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the  circumstances,  an  implied  contract,  and  it  was  attempted  to 
take  the  case  out  of  the  rule  which  lays  down  that  you  cannot 
imply  a  contract  with  referehce  to  matters  as  to  which  there 
existed  an  express  contract,  by  saying  that  the  effect  of  the  4th 
section  of  the  Statute  of  Frauds  is  to  make  that  express  contract 
absolutely  void. 

I  am  of  opinion  that  that  is  not  a  fair  construction  of  the  sec- 
tion. The  courts  of  equity  construed  the  section  not  as  making 
the  contract  void,  but  only  as  making  evidence  of  such  contracts 
void,  and,  under  certain  circumstances,  they  dispensed  with  any- 
thing required  by  the  Statute  of  Frauds,  considering  that  certain 
other  matters  were  sufficient  to  justify  them  in  looking  at  evidence 
not  ordinarily  allowed  to  be  shown.  Carrington  v.  Roots  and 
Reede  v.  Lamb  are  both  cases  with  dicta  of  the  judges,  tend- 
ing to  sliow  that  section  4  makes  the  contract  void  altogether,  but 
I  think  there  is  a  passage  in  the  judgments  which  explains  what  is 
meant.  In  Carrington  v.  Roots  the  action  was  brought  by  a  party 
who  had  purchased  by  a  verbal  contract  a  growing  crop  of  grass, 
with  liberty  to  go  on  the  close  wherein  it  grew  for  the  purpose  of 
cutting  and  carrying  it  away,  and  it  was  held  that  he  could  not 
maintain  trespass  against  the  seller  for  taking  away  the  horse  and 
cart  from  the  close,  for  the  action  was,  in  substance,  ope  charging 
the  defendant  on  the  contract  within  section  4  of  the  Statute  of 
Frauds.  Lord  Abingbr  says,  "  Whenever  an  action  is  brought  on 
the  assumption  that  the  contract  is  good  in  law,  that  seems  to  me 
to  be,  in  effect,  an  action  on  the  contract.  If  the  whole  trans- 
action between  the  parties  were  set  forth  in  the  declaration,  the 
contract  would  form  part  of  it,  and,  in  effect,  the  plaintiff  now 
says  that  the  defendant  ought  not  to  take  his  cart,  because  it  was 
lawfully  there  under  that  contract.  This  is  a  collateral  and  inci- 
dental mode  of  enforcing  the  contract,  though  it  is  not  directly 
sued  on."  Mr.  Baron  Parke  says,  "I  think  this  is  an  averment 
of  a  binding  contract  for  the  sale  of  the  crop,  with  a  right  to  enter 
on  the  land  in  order  to  take  the  crop.  The  contract  being  void  by 
the  statute,  the  action  cannot  be  maintained."  And  when  he  says 
a  "void"  contract,  he  means  it  is  not  a  contract  that  one  party 
could,  as  a  matter  of  right,  enforce  against  the  other.  In  Reade 
V.  Lamb  the  question  was  whether  certain  pleas  were  properly 
pleaded,  and  the  judges  say  that  for  this  purpose  the  4th  and  17th 
sections  are  the  same. 
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I  am  of  opinion  that  under  the  statute  the  verbal  contract  made 
on  Saturday,  April  21st,  was  an  existing  contract,  but  was  unen- 
forceable. 

Then  it  was  said  that  even  if  there  is  no  implied  contract,  yet 
the  original  contract  may,  notwithstanding  the  Statute  of  Frauds, 
be  now  enforced  in  this  court  in  consequence  of  the  part  perform- 
ance, and  that  that  principle  can  be  applied  now  since  the  passing 
of  the  Judicature  Act.  The  first  thing  necessary  to  consider  as  to 
that  is,  what  is  the  doctrine  of  part  performance?  It  is  argued 
that  as  a  rule  the  governing  principle  of  the  courts  of  equity  was 
that  they  would  not  allow  the  Statute  of  Frauds  to  be  made  use  of 
to  defraud  another;  but  that  is  not  really  the  fall  principle;  if  it 
had  been  so,  the  case  of  a  man  who  had  received  the  purchase- 
money  for  lands,  and  refused  to  convey  those  lands,  would  come 
within  the  principle,  but  it  is  clear  that  the  receipt  of  20,000Z. 
under  a  verbal  contract  will  not,  without  more,  enable  the  person 
who  has  paid  that  money  to  enforce  the  contract ;  and  yet  what 
could  be  more  to  another's  fraud  than  that  ? 

The  real  principle  is  this :  when  the  equity  courts  found  a  man 
in  possession  of  land  where,  if  there  was  no  contract,  he  would  be 
a  trespasser,  then,  taking  such  possession  as  being  strong  evidence 
of  ownership  of  the  land,  they  implied  a  contract,  and  said  we  will 
allow  the  parties  to  go  into  evidence  to  show  what  the  real  circum- 
stances were  under  which  the  land  was  held.  That  being  so,  can 
that  principle  be  applied  to  the  present  case  ?  It  is  said  that  it 
can  be  by  virtue  of  the  Judicature  Act,  section  24,  sub-sections  4, 
7,  which  enables  any  court  of  common  law  to  enforce  those  rights 
which  equity  expressly  enforced  without  sending  the  party  there. 
The  intent  and  object  of  the  act  was  to  constitute  one  court,  to 
deal  with  all  matters  in  dispute  between  the  parties,  without  send- 
ing them  from  one  court  to  another.  I  agree  with  Lord  Justice 
Brett,  that  it  was  not  intended  by  the  Judicature  Act  to  give  any 
new  rights  to  parties,  but  simply  to  enable  the  court  to  deal  with 
all  the  rights  that  had  been  previously  dealt  with  in  equity.  The 
doctrine  of  part  performance  in  equity  has  been  confined  to  actions 
relating  to  lands,  and  that  being  so,  I  think  we  ought  not  on  any 
vague  notion,  to  interfere  on  equitable  principles  to  give  to  persons 
a  right  which  they  would  not  have  had  previously  to  the  passing  of 
the  Judicature  Act,  or  to  apply  the  doctrine  of  part  performance  to 
Vol.  XXVn.— 91 
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cases  in  which  equity  would  not  have  applied  it,  and  in  which 
equity  never  interfered. 

Thesiger,  L.  J. — There  are  two  questions  raised  in  this  case. 
The  first  is  whether  the  plaintiflf  can  maintain  his  action  at  com- 
mon law,  and  the  second  is,  if  he  cannot  do  so,  whether  he  can  by 
reason  of  the  equitable  doctrine  of  part  performance. 

I  feel  reluctantly  constrained  to  an  opinion  that  he  cannot  in 
either  way.  I  say,  "reluctantly,"  for  it  appears  to  me  manifestly 
unjust,  that  where  a  contract  of  hiring  has  been  acted  on,  and  one 
party  has  had,  to  a  great  extent,  the  benefit  of  the  contract,  that 
that  party  can  put  an  end  to  that  contract  at  any  time  he  thinks 
convenient,  without  giving  any  notice  to  the  other  party,  and  I 
should  have  been  glad  to  hold  here  that  the  party  who  has  entered 
upon  the  contract  of  service,  and  has  acted  upon  it,  at  all  events, 
at  the  very  least,  is  entitled  to  reasonable  notice  before  such  service 
could  be  terminated. 

As  regards  the  right  to  maintain  this  action  at  common  law,  it 
is  admitted  that  the  contract  between  the  parties  was  finally  settled 
on  the  Saturday,  the  21st  of  April :  and  it  is  not  in  dispute  that 
if  the  contract  was  concluded  on  that  day,  that  it  was  a  contract 
within  section  4  of  the  Statute  of  Frauds.  The  question  then 
arises.  What  is  the  effect  of  that  statute  on  such  a  contract  ?  Is 
it,  as  was  contended  by  Mr.  Firth^  that  the  contract  would  be 
swept  away  altogether,  and  does  not,  therefore,  stand  in  the  way  of 
proof  of  another  contract  ?  or  is  it  a  contract  still  in  existence, 
though  it  cannot  be  enforced  by  action  on  the  part  of  the  plaintiff? 
There  is  no  doubt  that  there  are  expressions  to  be  found  in  the 
cases  to  which  our  attention  has  been  called,  from  which  it  might 
be  inferred  that  several  judges  were  of  opinion  that  such  a  contract 
was  absolutely  void  under  section  4  of  the  Statute  of  Frauds,  but 
I  think  even  if  the  cases  are  looked  at  by  themselves,  it  is  clear 
that  it  was  not  necessary  for  the  purposes  of  those  cases  to  decide 
if  the  contract  was  absolutely  void;  and  certainly,  if  you  look 
aside  from  those  cases  to  the  other  cases  cited,  it  is  clear  that  there 
have  been  distinct  decisions,  where  the  point  was  necessary  to  be 
decided,  to  the  effect  that  a  contract  is  not  absolutely  void  under  the 
4th  section,  and  really  when  one  looks  at  the  statute  itself  it  seems 
impossible  to  hold  that  the  contract  can  be  absolutely  void.  If  the 
words  of  the  4th  section  clearly  point  to  no  more  than  this,  that  no 
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action  shall  be  brought  on  the  contract,  and  that  it  is  not  abso- 
lutely void,  it  is  clear  from  this  that,  while  no  action  can  be  main- 
tained against  one  of  the  parties  to  the  contract,  supposing  he  did 
not  sign  it,  it  may  be  the  case,  on  the  other  hand,  that  another 
party,  having  signed  it,  may  have  an  action  brought  against  him. 
Obviously,  therefore,  it  may  be  void  as  against  one  party  while  it 
is  enforceable  against  the  other. 

The  arguments  in  Carrington  v.  Roots  and  JReade  v.  Latnb 
were  pointed  to  this,  that,  though  there  is  a  diflference  in  the 
language  of  the  4th  and  17th  sections,  yet,  in  reality,  the  result  of 
these  two  sections,  as  regards  contracts  within  them,  is  the  same ; 
but,  if  that  be  so,  it  by  no  means  follows  that,  even  under  the  17th 
section,  the  contract  is  void  for  all  purposes.  On  the  other  hand, 
I  think  it  is  clear  that  it  is  not  void  for  all  purposes,  and  it  is  a 
real  existing  contract,  though  not  enforceable,  for  this  reason,  that 
the  statute  in  the  17th  section  provides  that  part  performance  shall 
enable  the  contract  to  be  enforced.  Snelling  v.  Lord  Huntingfieldj 
which  has  never  been  overruled,  is  a  distinct  decision  on  the  point 
we  have  to  decide,  and  has  been  followed  in  several  cases. 

When  a  contract  is  not  enforceable  within  the  Statute  of  Frauds 
it  is  still  an  existing  contract,  and  the  result  of  it  being  an  exist- 
ing contract  is  that  there  can  be  no  implied  contract  while  that 
express  contract  is  in  existence ;  and  though  it  may  be  hard  on  a 
person  who  has  been  a  party  to  such  a  contract  that  he  can  in  no 
way  enforce  either  the  express  or  any  implied  contract,  yet  if  we 
follow  Snelling  v.  Lord  Huntingfield  the  law  is  so  laid  down,  and 
we  are  bound  by  it. 

The  result  is  that,  there  being  in  the  present  case  an  express 
contract  on  Saturday,  April  21st,  not  enforceable  as  within  the 
Statute  of  Frauds,  the  plaintiflf  cannot  maintain  an  action  on  that 
contract,  and,  on  the  other  hand,  he  cannot  maintain  one  on  an 
implied  contract. 

It  has  been  said  that,  though  there  cannot  be  a  recovery  on  an 
executory  contract  where  there  is  no  memorandum  to  satisfy  the 
Statute  of  Frauds,  yet  if  the  contract  had  been  executed  to  the 
extent  of  a  man  going  into  the  service,  and  of  the  other  getting 
the  benefit  of  that  service,  there  can  be  a  recovery  in  respect  of 
the  service  so  rendered;  and  I  must  confess  that  if  the  matter  were 
re%  integray  and  we  were  not  bound  by  the  authorities,  I  should 
have  great  diflSculty  in  seeing  why  we  should  not  hold  that  a  man 
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could  recover  in  respect  of  such  service,  and  why  we  should  no 
equally  maintain  the  proposition  that  he  could  not  be  turned  ou 
of  the  service  without  a  reasonable  notice,  such  as  implied  by  law 
or  contemplated  by  the  parties.     But  the  contrary  is  decided  in 
Snelling  v.  Lord  Huntingfield. 

Then  it  is  said  that  in  equity,  notwithstanding  the  Statute  of 
Frauds,  where  there  has  been,  with  reference  to  contracts  relating 
to  lands,  an  entry  upon  the  land  and  a  part  performance  of  the 
contract  in  that  respect,  a  court  of  equity  may  look  to  see  what  that 
act  really  represented — in  other  words,  what  was  the  contract  to 
which  that  act  was  to  be  referred?     I  must  confess  I  see  no  reason 
or  principle  why,  where  there  has  been  an  entry  upon  a  service 
under  a  contract  of  hiring,  the  equity  doctrine  should  not  equally 
apply,  and  why  we  should  not,  in  the  same  way,  look  to  see  what 
is  referable,  and  (just  as  the  principle  of  equity  is  founded  on 
this,  that,  notwithstanding  the  statute,  equity  will  not  allow  fraud 
on  a  party  who  has  been  induced  to  change  his   position),  why 
should  we  not  also  act  on  that  principle  in  a  case  of  entry  upon 
service.     But  at  the  same  time  I  feel  that  these  doctrines  relating 
to  part  performance  are  doctrines  which  are  not  to  be  extended, 
and  that  we  ought  not,  at  all  events,  at  this  late  period,  to  go 
beyond  what  the  courts  have  distinctly  decided  as  the  principle ; 
and  though  if  we  could  clearly  see  that  the  principles  which  are 
applied  with  regard  to  contracts  relating  to  land  are  to  be  or  might 
be  applied  to  cases  of  contracts  of  hiring  of  service,  I  think  there 
is  nothing  in  section  24  of  the  Judicature  Act  which  would  pre- 
vent our  holding  that  that  principle  is  to  be  applied;  yet  I  do 
think  that  the  fact  of  equity  never  having  applied  this  principle  to 
this  kind  of  cases,  is,  at  all  events,  sufficient  to  bind  us  to  say  that 
equity  has  not  considered  that  the  principle  ought  to  be  extended. 
For  these  reasons  I  concur  in  holding  that  the  decision  of  the 
court  below  was  right,  and  ought  to  be  affirmed. 

Rule  niid  discharged. 

In  America  also,  the  weight  of  aa-  part  performance  in  contracts  relating 

thority  is  that  an  oral  contract  to  labor  to  land.     And  this  is  so,  whether  the 

for  more  than  a  year  is  not  taken  ont  statute,  as  is  sometimes  the  case,  ex- 

of  the  operation   of  the  statute,  by  a  pressly  declares  the  contract  *'void," 

mere  partial  performance  by  the  person  or  merely  enacts  that  <<  no  action  shall 

employed,  so  that  he  can  recover  for  be  brought  upon  it."     In  neither  case 

a  wrongful  dismissal  before  the  time  ex-  is  there  any  exception  made  by  reason 

pires  ;  whatever  may  be   the  effect  of  of  part  performance,  as  there  is  in  the 
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section  relating  to  the  sale  of  goods, 
^cc  The  fact  that  sach  exception  is 
made  in  one  section  of  the  statute,  and 
omitted  in  another,  is  safficieoC  proof 
that  it  was  not  intended  to  so  extend 
it  ;  and,  although  eourtt  of  equity  have 
allowed  sach  effect  to  partial  per- 
formance in  contracts  for  the  sale  of 
real  estate,  yet  eourtt  of  law  do  not 
incline  to  extend  such  exception  to 
any  other  cases.  Comes  v.  Lamson^  16 
Conn.  246.  See  the  subject  examined  in 
Aiarcy  r.  Afarcy,  9  Allen  8.  And  the 
argument  leads  to  the  conclusion  that 
eren  complete  performance  bj  the  la- 
borer, will  not  render  the  contract  so 
far  Talid,  that  the  laborer  could  sue 
apon  the  original  contradf  and  recover 
for  his  labor  according  to  the  contract 
price  :  Emery  r.  &nith,  46  N.  H.  151. 
Bat  of  course  th6  laborer  might  recover 
apon  a  quantum  meruit^  where  he  has 
served  the  entire  time ;  and  doubtless 
the  contract  price  agreed  to  by  the  em- 
ployer is  admissible  against  him  as  tend- 
ing to  show  the  value  of  the  services ; 
not  as  a  contract,  but  as  an  admission. 
See  AicGluckjf  v.  Bitter,  1  E.  D.  Smith 
618;  Nones  ▼.  Homer,  2  Hilt.  116; 
Sims  V.  McEwen,  27  Ala.  184 ;  Ray  v. 
Young,  13  Tex.  550.  And  probably  if 
the  plaintiff  had  fully  performed  his 
contract  with  the  defendant's  consent, 
and  shoald  sue  on  a  quantum  meruit,  he 
conld  recover  no  more  at  most  than 
the  contract  price ;  for  the  contract 
might  regulate  the  amount  or  value 
of  the  services,  even  if  tlie  action 
was  not  specifically  upon  it,  but  only  for 
work  and  labor  generally  :  Van  Valken- 
fmrgk  v.  Crofert,  7  N.  Y.  Weekly  Dig. 
164  (1877).  Whether  a  laborer  could 
recover  anything  for  partial  perform- 
ance of  such  a  contract,  if  he  wilfully 
leaves  before  the  time  expires  is  not 
fully  agreed.  Some  cases  hold  that  the 
contract  can  not  be  set  up  against  a 
plaintiff  to  defeat  his  recovery  upon  a 


quantum  meruit;  because  the  spirit  of 
the  statute  is  that  the  contract  shall  not 
be  enforced  or  set  up  in  a  court  of  jus- 
tice. See  Ar/n<7  v.  Welcome,  5  Gray  41  ; 
Comes  V.  Lamson^  16  Conn.  246  ;  Tague 
V.  Hayward,  25  Ind.  428  ;  Scotten  v. 
Brown,  4  Harring.  324  ;  Finch  v.  Finch, 
10  Ohio  St.  507.  Whether  he  could 
commence  a  suit  before  the  expiration 
of  the  time  fixed  by  the  contract  is  not 
so  clear.  See  Clark  v.  Terry,  25  Conn. 
395. 

But,  perhaps,  the  main  question  is 
not  yet  fully  settled,  since  some  re- 
spectable authorities  are  the  other  way, 
notably  the  decisions  in  Vermont. 
Sec  Philhrook  v.  Belknap,  6  Vt.  383  : 
Made  V.  Bragg,  30  Id.  571  ;  where  it 
was  distinctly  held  that  the  laborer 
could  not  recover  anything  for  partial 
performance,  the  contract  being  entire, 
and  the  plaintiff  bound  by  it,  though 
oral.  But  they  seem  to  us  to  take  too 
limited  a  view  of  the  spirit  and  in- 
tention of  the  statute.  It  is  true  the 
statute  merely  says,  that  '*no  action 
shall  be  brought  upon  it,"  &c.,  and  it  is 
true  in  one  sense,  no  action  is  brought 
upon  it  when  it  is  merely  set  up  to  defeal 
another  action.  But  does  not  the  statute 
mean  that  no  such  contract  shall  be 
enforeed  in  a  court  of  justice,  and  no 
rights  established  by  it  f  If  a  plaintiff 
sues  for  goods  bargained  and  sold,  could 
a  defendant  plead  by  way  of  set-off, 
that  the  plaintiff  had  orally  agreed  to 
labor  for  him  for  more  than  a  year, 
and  had  not  fulfilled  his  contract,  by 
which  he  owed  him  more  than  the  value 
of  the  goods  f  And  yet  he  would  not 
be  bringing  any  action  on  his  contract, 
but  only  defeating  another's  action  by 
setting  it  up.  This  would  be  adhering 
to  the  letter  at  the  expense  of  the  spirit, 
and  sacrificing  the  substance  to  the 
fihadow. 

Edmund  H.  Bbxnett. 
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ABSTRACTS    OF    RECENT    DECISIONS. 

SNQLISU   COURTS   OP   COMMON   LAW.* 

SUPREME  COURT  OP   ILLINOIS.' 

SUPREME   COURT   OP   MISSOURI* 

COURT  OF  ERRORS   AND   APPEALS   OP   NEW   JBRSET.^ 

SUPREME   COURT   OP   OREGON.* 

SUPREME    COURT   OP   RHODE   ISLAND.* 

SUPREME   COURT   OP   APPEALS   OP   WEST   VIRGINIA.^ 

Accretion.     See  Riparian  Owner. 
Action. 

Assumption  of  Mortgage  hy  Purchaser  of  Land — Statute  of  Frauds, 
— A.  made  three  successive  mortgages  of  his  realty  to  B.,  C  ,  and  D. 
He  then  sold  this  realty  to  B.,  describing  the  mortgages  in  his  deed  of 
conveyance  and  adding  the  words,  **  which  said  mortgages  are  hereby 
assumed  by  E.,  as  part  of  the  consideration  of  this  deed/'  Subse- 
quently B.,  the  first  mortgagee,  sold  the  realty  under  the  powers  of  his 
mortgage.  D.,  the  third  mortgagee,  then  brought  assumpsit  against  E., 
the  purchaser  from  A.,  for  the  amount  of  A.'s  mortgage-note  to  D. : 
Held^  that  E.  was  liable  for  the  amount  of  the  note  :  Urquhart  v.  Bray- 
ion,  12  R.  I. 

E/s  liability  was  under  an  implied  contract,  and  hence  not  subject  to 
the  Statute  of  Frauds:  Id, 

E.'s  liability,  not  arising  from  a  sealed  contract,  might  be  enforced 
by  assumpsit :  Id. 

Admiralty. 

Collision — Warrant  to  Arrest  Mail  Packet  belonging  to  Foreign  State 
—  Treaty-making  Power  of  Crown — Jurisdiction. — A  packet  conveying 
mails  and  carrying  on  commerce,  does  not,  notwithstanding  that  she 
belongs  to  the  sovereign  of  a  foreign  state,  and  is  officered  by  officers 
commissioned  by  him,  come  within  the  category  of  vessels  which  are 
exempt  from  process  of  law  ;  and  it  is  not  competent  to  the  Crown, 
without  the  authority  of  Parliament,  to  clothe  such  a  vessel  with  the 
immunity  of  a  foreign  ship  of  war,  so  as  to  deprive  a  British  subject  of 
his  right  to  proceed  against  her :  The  Parlement  Beige,  L.  R.,  4  Prob. 
Div. 

Salvage — Towage  Contract — Counter  Claim. — A  tug  under  contract 

'  Selected  from  recent  numbers  of  the  Law  Reports. 
«  From  Hon.  N.  L.  Freeman,  Reporter ;  to  appear  in  89  Ills.  Reports 
»  From  T.  K.  Skinker,  Esq.,  Reporter ;  to  appear  in  68  Mo.  Reports. 
<  From  G.  D.  W.  Vroom,  Esq.,  Reporter;  to  appear  in  vol.  12  of  his  reports. 
s  Cases  decided  during  the  present  term  and  to  be  reported  in  7  or  8  Oregon 
Reports. 

«  From  Arnold  Green,  Esq.,  Reporter;  to  appear  in  13  R.  L  Reports. 
1  From  Hon.  Robert  White,  Reporter,  to  appear  in  14  W.  Va.  Reports. 
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to  tow  a  ship  is  not  eDtitled  to  salvage  remuneratioQ  for  rescuing  the 
ship  from  danger  brought  about  by  the  tug's  negligent  performance  of 
her  towage  contract.  A  tug  agreed  to  tow  a  ship  from  Liverpool  round 
the  Skerries  for  a  fixed  sum.  The  tug  imprudently  towed  the  ship  in 
bad  weather  too  near  a  lee  shore,  and  the  weather  becoming  worse  dur- 
ing the  performance  of  the  agreed  towage  service,  the  hawser  parted, 
and  the  ship  was  placed  in  a  position  of  danger,  and  was  compelled  to 
let  go  her  anchors  to  avoid  being  driven  on  shore.  From  this  position 
she  was  rescued  by  the  tug,  having  been  compelled  to  slip  her  anchors 
and  chains,  which  were  lost:  Held,  that  the  tug  was  not  entitled  to 
claim  salvage  remuneration,  and  that  her  owners  were  liable  to  pay  for 
the  loss  of  the  anchors  and  chains :  The  Robert  Dixon,  L.  R.,  4  Prob. 
Div. 

Aqent. 

PapnenU  made  to  when  Good. — Payments  made  to  an  agent  are 
good  and  obligatory  upon  the  principal  in  all  cases  where  the  agent  is 
authorized  to  receive  payment,  either  by  express  authority,  from  the 
usage  of  trade,  or  from  the  particular  dealings  between  the  parties : 
Hobie  V.  Nugent,  89  Ills. 

Assumpsit.    See  Action, 

Attoenby. 

Action  for  Fees. — Counsel  fees  cannot  be  recovered  by  action,  unless 
a  contract  fixing  the  amount  can  be  shown :  Hopper  v.  Imdlum,  12 
VrooDu 

Bailment. 

Pledge. — A.  endorsed  a  note  made  by  W.  and  delivered  it  to  W.  to 
raise  funds  on.  W.  pledged  it  to  P.  for  a  debt  due,  which  was  after- 
wards paid.  W.,  owing  another  debt  to  P.,  wrote  to  P.,  while  the  note 
formerly  pledged  was  still  in  P.'s  hands,  that  W.  had  arranged  with 
his  creditors  for  a  time  and  wished  the  debt  due  to  P.  carried  for  a  while, 
P.  to  hold  as  collateral  as  before  the  note  endorsed  by  A.  A.  was 
secured  for  his  endorsement.  In  an  action  by  P.  against  A.  the  in- 
dorser :  Held,  that  the  letter  of  W.  to  P.  implied  an  actual  pledge,  and 
was  not  a  mere  offer  to  pledge.  Held,  further,  that  P.  could  recover : 
Providence  Thread  Co.  v.  Aldrich,  12  R.  I. 

Bills  and  Notes.     See  Partnership. 

Chattel  MoRTOAaE.     See  Debtor  and  Creditor, 

Collision.     See  Admiralty. 

Constitutional  Law. 

Drainage  of  Low  Lands — Ancient  Usage. — The  legislative  right  to 
order  low  lands  to  be  drained,  at  the  expense  of  the  owners,  rests 
entirely  on  ancient  custom,  and  cannot  be  deduced  from  the  power  to 
legislate,  unless  in  the  particular  case,  the  lands  are  so  situated  or  con- 
ditioned as  to  make  their  reclamation  a  matter  of  direct  public  con 
cern:  Hoagland  \.  Wurts,  12  Vroom. 

In  this  state  ancient  usage  sanctions  legislation  that  provides  for  the 
drainage  of  low  lands  at  the  expense  of  the  owners.     But  such  Icgisla- 


Digitized  by 


Google 


728  ABSTRACTS  OF  RECENT  DECISIONS. 

tion,  to  be  valid,  must  conform  to  the  usage  upon  which  the  right  to 
legislate  is  founded  :  Id, 

A  law  authorized  the  cost  of  a  drainage  scheme  to  be  estimated,  and 
such  estimated  expense  to  be  allotted  to  the  landowner  in  proportion 
fixed  by  the  mere  judgment  of  the  appraisers,  in  advance  of  the  doing 
of  the  work.  Heldy  that  such  a  method  was  a  departure  from  the  old 
usage,  and  was  illegal :  Id. 

Contract.    See  Sale, 

Entire  or  Divisible, — A  contract  to  cut  and  deliver  at  the  boom  of 
appellant's  mill,  one  million  feet  of  good,  sound  merchantable  logs 
within  the  year,  at  $4.25  per  thousand  feet,  to  be  scaled  and  received  as 
each  one  hundred  thousand  feet  are  put  in  floating  water  of  the  creek, 
hold  to  be  a  severable  and  not  an  entire  contract :  Tenny  et  al,  v.  Mul- 
vaney  et  al.,  S.  C,  Oregon. 

Parties  Contracting  by  Letter, — The  defendant  applied  for  shares  in 
the  plaintiffs'  company.  The  company  allotted  the  shares  to  the  defend- 
ant, and  duly  addressed  to  him  and  posted  a  letter  containing  the  notice 
of  allotment,  but  the  letter  never  was  received  by  him.  Hddy  by  Bag- 
OALLAT  and  Thesioer,  L. JJ.,  Bramwell,  L.  J.,  dissenting,  that  the 
defendant  was  a  shareholder :  British  and  American  Telegraph  Co.  v. 
Colsony  Law  Rep.,  6  Ex.  18,  overruled :  Household  Fire  Ins.  Co,  v. 
Grants  Law  Rep.  4  Exch.  Div. 

Corporation.    See  Criminal  Law. 

Estoppel, — Stockholders  who  subscribe  and  organize  a  corporation 
under  a  charter,  and  reap  the  benefits  of  the  law,  and  thereby  induce 
persons  to  credit  the  corporation,  or  make  deposits  on  the  faith  of 
its  being  legally  organized,  and  of  the  individual  liability  of  its  mem- 
bers, will  be  estopped  from  alleging  that  the  charter  is  unconstitutional 
as  a  means  of  avoiding  their  personal  liability  as  fixed  by  such  charter  : 
McCarthy  v.  Lavasche,  89  Ills. 

Criminal  Law.    See  Verdict. 

Libel — Indictment. — Whether  matter  published  is  obscene  or  not  is  a 
question  of  law  and  not  of  fact,  and  an  indictment  for  printing,  having 
in  possession  and  giving  away  an  obscene  and  indecent  pamphlet,  mast 
set  out  the  supposed  obscene  matter,  unless  the  publication  is  in  the 
hands  of  the  defendant,  or  out  of  the  power  of  the  prosecution,  or  the 
matter  is  too  gross  and  obscene  to  be  spread  on  the  records. of  the 
court,  either  of  which  facts,  if  existing,  should  be  averred  as  an  excuse 
for  failing  to  set  out  the  obscene  matters :  McNair  v.  The  People^ 
89  Ills. 

Corporation — Indictment  of. — A  corporation  may  be  indicted  for 
"  Sabbath  breaking*'  under  the  16th  and  17th  sections  of  chapter  149 
of  the  Code  of  W.  Va.  :  State  v.  B.  dh  0.  Railroad  Co.,  14  W.  Va. 

Murder. — Section  1,  p.  4;45  Wagner's  Statutes,  provides  that  every 
murder  *  *  *  which  shall  be  committed  in  the  perpetration  or  attempt 
to  perpetrate  any  arson,  rape,  robbery,  burglary  or  other  felony,  shall 
be  deemed  murder  in  the  first  degree.  Held^  that  the  words  "  other 
felony"  here  refer  to  some  felony  collateral  to  the  homicide,  and  not  to 
those  acts  of  personal  violence  to  the  deceased  which  are  necessary  and 
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eonstituent  elemeuts  of  the  homicide  itself.  They  are  merged  iD  it^ 
and  do  not,  when  consummated,  constitute  an  offence  distinct  from  the 
homicide.  Section  33  p.  450,  Wag.  Stat.,  makes  them  a  felony  only 
vben  death  does  not  ensue.  Hence,  where  a  homicide  results  from 
blows  given  wilfully  and  maliciously,  and  with  intent  to  inflict  great 
bodily  harm,  but  without  the  intent  to  kill,  it  does  not  constitute  murder 
in  the  first  degree.  Norton,  J.,  and  Sherwood,  C.  J.,  dissenting : 
State  V.  Shock,  68  Mo. 

Damages. 

Liquidated  by  the  Parties  in  Advance. — Where  in  a  written  contract 
to  cut  a  certain  number  of  cords  of  wood  hy  a  given  time,  it  was  stipu- 
lated in  the  contract  that  in  case  the  wood  was  not  all  cut  by  the  time 
named  in  the  contract,  the  laborer  should  forfeit  five  cents  per  cord  on 
what  wood  he  had  cut.  Heklj  that  such  stipulation  fixes  the  measure 
of  damages  to  he  paid  by  the  party  failing  to  cut  the  wood :  Lvnff 
Louis  V.  Brown,  S.  C,  Oregon. 

Debtor  and  Creditor. 

Taking  Separate  Obligation  for  Joint  Debt. — Where  there  is  an 
express  agreement  between  the  creditor  and  a  partnership  or  a  joint 
debtor,  whereby  the  creditor  agrees  to  take  and  accepts  the  individual 
note  or  obligation  of  the  partner  or  joint  debtor  in  discharge  of  the 
partnership  or  joint  debt,  such  agreement  is  founded  upon  a  valid  con- 
sideration, and  will  have  the  effect  to  discharge  the  partnership  or  joint 
debt :  Bowyer  v.  Martin ^  14  W.  Va. 

Such  an  agreement  and  acceptance  would  be  equally  binding  if  it 
were  to  take  the  individual  obligations  or  notes  of  each  partner  or  joint 
debtor,  each  for  his  portion  of  the  joint  or  partnership  debt,  and  would 
release  the  individuals  from  the  joint  or  partnership  debt:  Jd. 

Mortgage  of  Chattels — Possession  and  Power  of  Sale  remaining  in 
Mortgagor. — Where  it  appears  either  on  the  face  of  the  mortgage  or  by 
parol  evidence  that  the  mortgagee  of  personal  property  has  given  to  the 
mortgagor  an  unlimited  power  to  dispose  of  the  property  mortgaged  for 
the  use  of  the  mortgagor,  and  the  property  remains  in  the  hands  of  the 
mortgagor,  the  mortgage  is  void  as  to  purchasers  and  attaching  cred- 
itors of  the  mortgagor :   Orton  v.  Orton,  S.  C,  Oregon. 

Drainage.     See  Constitutional  Law. 

Eminent  Domain. 

Choice  by  Public — Mine. — When  lands  are  sought  to  be  taken  for  a 
public  use,  the  public  authorities,  in  the  absence  of  any  statutory  pro- 
rision  to  the  contrary,  have  a  reasonable  time  given  them,  after  the 
ascertainment  of  the  expense  of  the  scheme,  to  decide  whether  to  accept 
or  refuse  the  land  at  the  price  fixed:  O'JSeill  v.  Freeholders  of  the 
County  of  Hudson,  12  Vroom. 

Commissioners  duly  appointed  by  force  of  a  special  statute,  having 
reported  a  valuation  of  certain  lands  intended  to  be  added  to  the 
premises  connected  with  the  county  jail,  &c.,  and  a  motion  being  made 
at  a  meeting  of  the  board  of  freeholders  to  accept  such  lands  at  the 
price  thus  fixed,  and  such  motion  being  rejected,  held,  that  such  vote 

Vol.  XXVn.— 92 


Digitized  by 


Google 


730  ABSTRACTS  OF  RECENT  DECISIONS. 

was  a  rejection  of  the  scheme,  and  was  a  finality,  and  that  the  power 
given  by  the.  act  was  exhausted  :  Id. 

Evidence. 

Laws  of  Foreign  Country — Interpretation  of  Writings. — Courts  do  not 
take  judicial  notice  of  the  laws  of  a  foreign  country,  but  they  must  be 
proved  as  facts.  The  unwritten  law  of  a  foreign  country  must  be  shown 
by  the  oral  testimony  of  witnesses  skilled  therein,  and  the  published 
reports  of  the  decisions  of  such  country :  State  v.  Lung  Louis,  S.  C, 
Oregon. 

The  construction  and  legal  effect  of  a  written  agreement,  when  intro- 
duced in  evidence,  is  a  question  of  law  for  the  court,  and  should  not  be 
left  to  the  determination  of  the.jury:  Id, 

Execution 

Money  in  Oustodia  Legis. — Money  in  the  hands  of  the  sheriff  col- 
lected on  execution  is  in  custodia  legis,  and  is  not  subject  to  levy  on  a 
subsequent  execution  against  the  plaintiff  in  the  first :  The  State  ex.  rel, 
Kansas  Gity  National  Bank  V.  Boothe,  68  Mo. 

Personal  property  of  W.  was  seized  under  an  attachment,  and  being 
of  a  perishable  nature,  was  sold  by  the  sheriff  and  the  proceeds  deposited 
in  a  bank  on  his  general  account.  The  attachment  was  afterwards  dis- 
solved, and  an  execution  issued  for  the  amount  of  the  debt,  which  was 
delivered  to  the  sheriff  with  directions  to  levy  the  same  on  the  money  in 
his  hands :  Hehij  that  the  money  so  held  by  the  sheriff  could  not  be 
seized  on  execution  :  Id. 

Foreign  Law.     See  Evidence. 

Frauds,  Statute  op.     See  Action;  Specific  Performance, 

Guaranty. 

For  Rent — Meaning  of  ^''  Occupy,'^ — B.  signed  an  agreement  by  which 
he  guaranteed  the  payment  of  M.'s  rent  *'so  long  as  said  M.  shall 
occupy  said  premises.*'  Held,  that  the  word  **  occupy"  denoted  the 
whole  period  of  tenancy :   Morrow  v.  Brady,  12  R.  I. 

Husband  and  Wipe. 

Sale  of  Wife's  Goods  hy  Husband. — Where  a  husband  takes  the  per- 
sonal property  of  his  wife  and  sells  the  same  to  a  third  person,  and  she 
is  not  present  at  the  sale,  or  afforded  an  opportunity  to  give  notice  of 
her  rights,  and  has  made  no  sale  to  her  husband,  or  delivery  to  him 
under  any  contract  of  sale,  she  will  not  be  estopped*  from  asserting  her 
title  as  against  the  purchaser,  though  he  had  no  notice  of  her  title.  A 
vendor  usually  cannot  transfer  any  better  or  greater  title  than  he  him- 
self holds  :  Klein  v.  Seibold,  89  Ills. 

International  Law.     See  Admiralty. 

Landlord  and  Tenant. 

Notice  to  Quit. — The  defendant  was  tenant  to  the  plaintiff  from  year 
to  year  of  a  shop  and  premises :  the  plaintiff  gave  the  defendant  notice 
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ia  writing  to  quit  oq  a  day  termiDating  the  tenancy.  The  notice  con- 
tained the  following  clause :  "  And  I  hereby  further  give  you  notice 
that  should  you  retain  po.ssession  of  the  premises  after  the  day  before 
mentioned  the  annual  rental  of  the  premises  now  held  by  you  from  me 
will  be  160/.,  payable  quarterly,  in  advance."  Hdd,  by  Bramwell 
and  Cotton,  L.J  J.,  Brett,  L.  J.,  dissenting,  that  the  notice  to  quit 
being  otherwise  sufficient,  it  was  not  rendered  invalid  by  the  additional 
clause  :  Aheam  v.  Bellman,  Law  Rep.,  4  Exch.  Div. 

Master  and  Servant.     See  Negligence. 

Mortgage.     See  Action ;  Debtor  and  Creditor;  Receiver, 

Notice  of  an  Unrecorded  Mortgage. — Any  fact  or  circumstance  that 
tends  to  give  notice  or  informs  a  party  that  there  is  an  encumbrance 
upon  land,  is  sufficient  to  charge  him  with  notice  of  its  existence. 
And  where  an  administrator's  deed,  under  which  the  purchaser  claimed, 
recited  a  decree  which  required  a  mortgage  to  be  given,  and  that  the 
purchaser  had  complied  with  the  decree,  this  is  sufficient  notice  to  any 
one  dealing  with  such  purchaser  of  the  existence  of  an  unrecorded 
mortgage  given  by  such  purchaser :  ^tna  lAfe  Ins.  Co.  v.  Ford,  89 
Ills. 

Parties. — A  bill  to  foreclose  a  mortgage  should  be  brought  in  the 
name  of  the  equitable  owner  of  the  notes,  and  not  in  the  name  of  the 
payee  for  his  use,  but  the  objection  that  it  is  brought  in  the  payee's 
name  should  be  urged  in  the  court  below  to  aflford  an  opportunity 
to  obviate  by  amendment :  Irish  v.  Sharp,  S9  Ills. 

Municipal  Corporation. 

A  municipal  corporation  will  not  be  allowed  to  purchase  realty  in 
order  by  controling  it  to  compel  a  taxpayer  to  abandon  or  compromise 
bis  litigation  with  the  municipality :  Place  v.  Oitg  of  Providence, 
12  R.  L 

City  Ordinance  may  he  shovm  to  he  Uhreasonahle. — A  city  ordinance 
is  not  conclusive,  but  may  be  shown  to  be  unreasonable.  In  a  suit  on  a 
special  tax  bill  for  the  building  of  a  sidewalk,  evidence  is  admissible  to 
show  that  the  ordinance  authorizing  its  construction  was  unnecessary 
and  oppressive — it  being  located  in  an  uninhabited  portion  of  the  city 
and  disconnected  with  any  other  street  or  sidewalk  :  Carrigan  v.  Gage 
68  Mo. 

Dehts  of  Execution  against. — A  writ  of  fieri  facias  may  issue,  under 
the  code  of  West  Virginia,  against  a  political  public  municipal  corpo- 
ration, upon  a  judgment  for  a  debt  or  damages  rendered  by  a  court  of 
competent  jurisdiction  :  Brown  v.  Gates,  14  W.  Va. 

But  by  implication  the  taxes  and  public  revenues  of  such  corporations 
are  exempt :  Id. 

It  seems  that  such  a  corporation  may  sometimes  own  some  descrip- 
tions of  property  strictly  private,  or  interests  in  such  property,  or  have 
debts  of  a  strictly  private  nature  due  to  it  which  are  subject  to  levy 
and  to  the  lien  of  such  writ  of  fieri  facias.  But  perhaps  property 
charged  with  public  trusts,  or  owned  or  used  by  such  corporation  for 
pablic  purposes,  such  as  fire-engines,  &c.,  are  not  subject  to  levy  or  to 
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the  lien  of  a  fieri  facias,  upon  the  same  principle  that  the  taxes  and 
revenues  of  such  corporation  are  not  subject  to  the  levy  or  lien  oi'  ajieri 
faciaji,  but  as  that  question  is  not  involved  in  this  case  it  is  not  now 
decided:  Id. 

Negligence.    See  New  Trial;  Railroad. 

Master  and  Servant — Defective  Machinery. — In  an  action  brought  by 
a  workman  against  the  corporation  which  employed  him,  to  recover 
compensation  for  injuries  which  the  plaintiflF  alleged  were  caused  by  the 
negligence  of  the  defendant  in  not  keeping  in  proper  repair  certain 
machinery  operated  by  the  plaintiff,  in  not  keeping  this  machinery 
properly  protected  and  boxed,  and  in  not  keeping  the  room  in  which 
this  machinery  was  placed,  properly  lighted,  it  appeared  that  the  plain- 
tiflF was  a  man  of  mature  years  and  ordinary  intelligence,  and  had 
worked  at  the  machinery  in  question  for  four  years;  that  the  room  was 
lighted  as  usual ;  that  he  had  operated  the  machinery  for  weeks  in  its 
imperfect  state  without  protest  or  complaint;  and  that  no  statute  in 
Rhode  Island  required  such  machinery  to  be  boxed :  Held,  that  the 
plaintiff  could  not  recover:  Kelly  v.  Silver  Spring  Company,  12  R.  I. 

Uehl,  -further,  that  one  voluntarily  entering  a  dangerous  service, 
knowing  the  danger,  himself  assumes  the  risk  of  his  employment :  Id. 

Held,  further,  that  one  continuing  to  work  exposed  to  a  known  dan- 
ger, witl\out  complaint,  without  any  promise  that  the  danger  shall  be 
removed,  and  not  under  stress  of  special  exigency,  consents  to  the  risk 
of  his  employment:  Id. 

Use  of  Noxious  Gas — Injury  to  Plants. — Plants  in  the  plaintiff's 
green-house  connected  with  the  public  sewers,  were  injured  by  illu- 
minating gas  which  escaped  from  the  mains  of  the  Gas  Company,  the 
defendant,  into  the  sewers,  and  thence  found  its  way  to  the  green- 
houses. It  appeared  that  when  the  sewers  were  built  by  the  city  of 
Providence,  the  earth  was  not  properly  packed,  and  the  subsequent 
settling  opened  a  leak  in  the  gas  pipes,  which  caused  the  injury  com- 
plained of.  In  an  action  against  the  Gas  Company  :  Held,  that  being 
in  charge  of  a  dangerous  material,  the  Gas  Company  was  bound  both 
itself  to  exercise  due  care  proportioned  to  the  risk,  and  also  to  use 
similar  care  in  preventing  careless  interference  with  its  pipes  by  others. 
The  company  could  not  prevent  the  construction  of  the  sewer,  but  was 
bound  to  see  that  the  earth  was  properly  put  back ;  that  the  pipes  were 
properly  supported,  and  that  all  needful  repairs  were  made  with  reason- 
able speed.  Held,  further,  that  the  jury  was  to  decide  whether  the 
company  had  exercised  such  care.  Held,  further,  that  evidence  of  the 
presence  of  gas  in  other  green-houses  connected  with  the  same  sewers 
was  properly  admitted :  Butcher  v.  Providence  Gas  Company,  12  R.  I. 

New  Trial. 

Insufficiency  of  Damages — Negligence. — The  court  will  grant  a  new 
trial,  in  an  action  for  personal  injuries  sustained  through  the  defendants' 
negligence,  on  the  ground  of  the  inadequacy  of  the  damages  found  by 
the  jury,  when  it  appears  upon  the  facts  proved  that  the  jury  must  have 
omitted  to  take  into  consideration  some  of  the  elements  of  damage  pro- 
perly involved  in  the  plaintiff's  claim:  Phillips  v.  Railway  Co.^  L.  R., 
4  Q.  B.  Div. 
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Partnership. 

Style  of- — Name  of  Individual  Member — Signature  to  Bill  of  Excliange 
— Liability  of  Firm — If  the  name  of  a  partnership  firm  be  merely  the 
Dame  of  an  individual  partner,  proof  that  he  signed  such  name  to  a  bill 
of  exchange  is  not  enough  to  make  the  firm  liable  on  the  bill.  To 
establish  the  liability,  the  holder  of  the  bill  must  further  prove  that  the 
signature  was  put  to  it  by  the  authority  and  fur  the  purposes  of  the  firm : 
Yorkshire  Banking  Co.  v.  Beatson,  L.  R.,  4  C.  P.  Div 

Possession.     See  Specific  Performance. 

Post.     See  Contract. 

Railroad. 

Ticket  issued  by  One  Company — Train  of  Another — Negligence — 
lAahUity  of  Carriers. — The  defendants  have  running  powers  over  the 
South  Western  Railway  between  Hammersmith  and  the  New  Richmond 
station  of  the  South  Western  Railway  Company.  Above  the  booking 
office  at  the  New  Richmond  station  are  the  words,  **  South  Western  and 
Metropolitan  Booking  Office  and  District  Railway."  The  plaintiff  took 
from  the  clerk  there  employed  by  the  South  Western  Railway  a  return 
ticket  to  Hammersmith  and  back.  The  ticket  was  not  headed  with  the 
name  of  either  company,  but  bore  on  it  the  words  ''Via  District  Rail- 
way." On  his  return  journey  from  Hammersmith  to  Richmond  the 
plaintiff  travelled  with  his  ticket  in  a  carriage  of  a  train  belonging  to 
the  defendants  and  under  the  management  of  their  servants.  The  car- 
riage being  unsuited  for  the  New  Richmond  station  platform,  the  plain- 
tiff, on  alighting  there,  fell  and  was  hurt.  He  brought  an  action  against 
the  defendants,  and  the  jury  found  negligence  in  them.  Hdd^  that 
having  invited  or  permitted  the  plaintiff  to  travel  in  their  train,  the 
defendants  were  bound  to  make  reasonable  provision  for  his  safety ;  and 
that  there  was  evidence  of  their  liability,  even  assuming  the  ticket  not 
to  have  been  issued  by  or  for  them,  but  by  the  South  Western  Com- 
pany: Fovlkes  V.  Metropolitan  District  Railway  Co.,  Law  Rep.  C.  P. 
Div. 

Receiver. 

Of  Rents  and  Profits  in  Foreclosure  Cases. — A  court  of  chancery  may, 
where  the  security  afforded  by  a  mortgage  is  inadequate  and  the  mort- 
gagor is  unable  to  pay  the  deficiency,  and  a  foreclosure  proceeding  is 
pending,  appoint  a  receiver  to  collect  the  rents  and  profits  of  the  mort- 
gaged premises,  if  there  are  circumstances  of  fraud  or  bad  faith  on  the 
part  of  the  mortgagor,  or  other  facts  involved  which  would  render  a 
denial  of  the  relief  sought  inequitable  and  unjust:  Baas  v.  Chicago 
Building  Soc,  89  Ills. 

Riparian  Owner. 

Navigable  Stream — Meandered  River — Accretions. — Where  a  nav- 
igable river  was  meandered  in  making  the  public  surveys,  and  the 
United  States  has  granted  the  land  bounded  by  the  meander  line,  the 
grantee  takes  to  the  river.  The  stream,  and  not  the  meander  line,  is 
the  true  boundary  line  of  the  riparian  owner.  Accretions  to  such  land 
belong  to  the  riparian  owner,  and  cannot  be  selected  as  swamp  and 


Digitized  by 


Google 


734  ABSTRACTS  OF  RECENT  DECISIONS. 

overflowed  land.  An  application  filed  in  the  office  of  the  secretary  of 
state  to  purchase  such  accretions  as  swamp  and  overflowed  lands  is  a 
mere  nullity,  and  casts  no  cloud  on  the  title  of  the  riparian  owner : 
Minto  V.  Beianey,  S.  C,  Oregon. 

Sale.     See  Husband  and   Wi/e. 

Contract,  not  Divisible. — The  plaintiflfs  contracted  to  sell  to  the 
defendants  twenty-five  tons  (more  or  less)  Penang  pepper,  October  52^ 
November  shipment,  name  of  vessel  or  vessels,  marks  and  particulars  to 
be  declared  within  sixty  days  from  date  of  bill  of  lading.  Within  the 
stipulated  time  the  plaintiffs  declared  twenty-five  tons  by  a  vessel  called 
the  B.,  only  twenty  tons  of  which  complied  with  the  terms  of  the  con- 
tract as  to  shipment,  and  made  no  further  declaration.  The  defendants 
declined  to  accept  any  portion  of  the  pepper :  Held  (by  Cotton  and 
Thesioer,  L.JJ.,  Brett,  L.  J.,  dissenting),  that  the  contract  was  entire, 
and  that  the  defendants  were  not  bound  to  accept  the  twenty  tons,  but 
were  entitled  to  insist  upon  the  delivery  of  twenty-five  tons,  according 
to  the  contract :  Reuter  v.  Sala,  L.  R.,  4  C.  P.  Div. 

Salvage.     See  Admiralty. 

Sheriff. 

Garnishment  of  Money  Deposited  by  a  Sheriff, — Where  a  sheriff  has 
moneys  deposited  in  bank  as  such  sheriff  belonging  to  various  execution 
creditors,  and  the  bank  is  garnisheed  for  an  individual  debt  of  the 
sheriff,  he  may,  as  trustee  for  and  on  behalf  of  the  persons  for  whose 
use  he  holds  such  moneys  interplead,  showing  the  facts  of  the  case, 
and  thereby  protect  the  fund  for  those  entitled  to  the  same  :  Meadoto- 
croft  V.  Ay  new  f  89  Ills. 

Specific  Performance. 

Parol  Contract  for  Sale  of  Land — Possession. — A  court  of  equity  will 
not  be  justified  in  decreeing  the  specific  performance  of  a  parol  contract 
for  the  sale  of  land,  unless  such  contract  is  explicit  in  its  terms ;  nor 
unless  the  boundaries  of  the  land  are  already  defined.  Where  posses- 
sion is  relied  on  as  an  act  of  part  performance  of  a  parol  contract,  in 
order  to  take  the  case  out  of  the  operation  of  the  statute  requiring  con- 
tracts in  relation  to  the  sale  of  lands  to  be  in  writing,  such  possession 
must  be  visible,  notorious  and  exclusive  on  the  part  of  the  vendee,  and 
must  have  been  taken  under  and  in  pursuance  of  the  parol  agreement : 
Broxcn  v.  Lord^  S.  C,  Oregon. 

Statute. 

Intention  to  Govern  in  Interpretation  of — Statutes  are  sometimes 
extended  to  cases  not  within  the  letter  of  them,  and  cases  arc  sometimes 
excluded  from  the  operation  of  statutes,  though  within  the  letter,  on 
the  principle  that  what  is  within  the  intention  of  the  makers  of  the 
statute  is  within  the  statute,  though  not  within  the  letter,  and  that  what 
is  not  within  the  intention  of  the  makers,  is  not  within  the  statute,  it 
being  an  acknowledged  rule  in  the  construction  of  statutes  that  the 
intention  of  the  makers  ought  to  be  regarded:  Brown  v.  Gaiety  14 
W.  Va. 
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Gty  Ordinance — Effect  of  Repeal  on  Pending  Prosecution. — The 
repeal  of  an  ordinance  pending  a  prosecution  under  it  operates  to 
release  the  defendant,  unless  it  is  otherwise  provided  in  the  repealing 
ordinaDce  :   Cittf  of  Kansas  v.  White,  68  Mo. 

Effect  of  Repeal. — The  general  rule  is  that  when  an  act  of  the  legis- 
lature is  repealed  without  a  saving  clause,  it  must  he  considered,  except 
as  to  transactions  passed  and  closed,  as  if  it  had  never  existed  :  (Jurran 
V.   Owent,  14  W.  Va. 

A  right  of  action  which  does  not  exist  at  common  law  but  depends 
solely  upon  statute,  falls  with  the  repeal  of  the  statute  without  a  saving 
clause  or  a  general  law  saving  pending  suits,  unless  that  right  has  been 
carried  into  judgment :  Id, 

Whether  the  legislature,  by  its  Repealing  Act,  intended  to  affect 
suits  pending,  in  the  absence  of  a  general  law  upon  the  subject,  must 
be  gathered  from  the  Repealing  Act  itself:  Id, 

If  the  Repealing  Act  does  not  substantially  re-enact  a  section  of  the 
law  repealed  which  gave  the  right  of  action,  and  there  is  no  saving 
clause  as  to  pending  suits,  and  no  general  law  on  the  subject,  the  legis- 
lative intent  is  clear  that  all  suits  brought  upon  the  repealed  act  fall 
unless  carried  into  judgment:  Id. 

But  if  the  section  in  the  old  act  which  gave  the  right  of  action  is 
substantially  re-enacted  in  the  repealing  statute,  so  that  there  is  no 
moment  of  time  when  the  repealed  section  was  not  the  law,  although  no 
reservation  is  made  as  to  pending  suits,  the  re-enacted  section  continues 
in  uninterrupted  operation,  and  suits  brought  thereon  are  saved,  but 
otherwise,  as  in  this  case,  if  not  substantially  re-enacted :  Id. 

Surety. 

JUsrepi-eientation  of  Facts  to. — When,  with  the  knowledge  and 
assent  of  the  creditor,  there  is  a  misrepresentation  with  regard  to 
material  facts,  and  had  the  real  facts  been  known  and  not  misstated, 
they  might  reasonably  have  prevented  the  security  from  entering  into 
his  contract  of  suretyship,  such  contract  will  not  be  binding  on  the 
surety,  though  such  misrepresentation  was  not  made  with  a  fraudulent 
purpose :    Warren  v.  Branch,  14  W.  Va. 

Unless  inquired  of  by  a  surety,  a  creditor  is  under  no  obligation  to 
disclose  facts  in  no  manner  connected  with  the  business  which  is  the 
subject  of  the  suretyship,  though  such  facts  would  probably  have  a 
decided  influence  on  the  surety  in  determining  whether  he  would  enter 
into  the  contract,  but  if  a  material  fact  connected  with  the  contract  of 
suretyship  which  might  influence  the  surety  in  entering  into  the  con- 
tract, IS  fraudulendy  concealed  with  a  view  to  benefit  the  creditor,  such 
concealment,  though  no  inquiry  is  made  by  the  surety,  would  discharge 
him :  Id. 

But  though  the  simple  failure  of  a  creditor  to  communicate  to  a 
surety  a  fact  material  for  the  surety  to  know,  and  though  this  fact  be 
connected  with  the  contract  of  suretyship,  will  not  generally  vitiate  the 
contract  unless  the  concealment  by  the  creditor  wus  fraudulent  even 
though  the  principal  in  procuring  the  security  to  enter  into  the  contract 
acted  fraudulently,  yet  if  the  dealings  are  such  as  fairly  to  lead  the  cred- 
itor, if  a  reasonable  man,  to  believe  that  the  principal  must  have  used 
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fraud  bj  suppressing  facts  or  otherwise,  in  procuring  the  surety  to  enter 
into  the  contract,  and  such  fraud  has  been  used,  it  will  vitiate  the 
contract  as  Xo  the  surety  though  no  act  of  fraud  be  traced  to  the  cred- 
itor: Id. 

Taxation. 

When  Enjoined. — A  court  of  chancery  has  jurisdiction  to  enjoin  the 
collection  of  a  tax,  and  will  exercise  it  in  all  cases  where  the  tax  has 
been  levied  without  authority  of  law,  or  where  the  property  is  not  sub- 
ject to  taxation  :  Kimball  v.  Merchants*  Savings  Loan  and  TVust  Co., 
89  Ills. 

Tender. 

Bringing  Money  into  Court. — A  party  who,  in  a  court  of  equity  or 
law,  relies  on  a  tender  of  money  in  satisfaction  of  a  debt,  must  bring 
into  court  when  he  files  his  pleading  setting  up  such  tender,  the  amount 
of  money  so  tendered,  unless  tliis  production  of  the  money  is  waived  by 
the  other  side.  And  if  he  fails  to  do  so,  this  defence  to  the  payment 
of  the  debt  and  any  proof  in  relation  thereto  will  be  disregarded  by  the 
court :   Gilkeson  v.  Smith,  14  W.  Va. 

Trust  and  Trustee. 

Resulting  Trust — Parent  and  Child. — Where  a  father  purchases  a 
tract  of  land  in  the  name  of  a  son,  and  in  the  written  contract  the 
vendor  is  required,  upon  the  payment  of  the  purcha.se-money,  to  con- 
vey the  land  to  the  son,  and  the  father  pays  the  purchase-money,  the 
son  can,  in  a  court  of  equity,  compel  the  vendor  to  convey  the  land  to 
him,  there  being  in  such  case  no  resulting  trust  in  the  father:  Lorentz 
Y.  Lorentz,  Exr,  14  W.  Va. 

Vendor  and  Purchaser.     See  Action. 

Lien  of  Vendor, — A  married  woman  bought  certain  realty  of  K., 
and  in  part  payment  gave  her  sole  note  secured  by  her  sole  mortgage. 
The  note  not  being  paid  and  the  record  title  to  the  realty  remaining  in 
her  name  unencumbered,  K.  filed  a  bill  in  equity  against  her  and  her 
husband  to  establish  his  vendor's  lien  for  the  purchase-money  on  the 
realty  in  question.  Held^  that  he  was  entitled  to  the  relief  claimed  : 
Kent  V.  Gerhard,  12  R.  I. 

Verdict. 

Juror — Impeachment  of  Verdict. — A  juror  will  not  be  allowed  to  im- 
peach his  verdict  by  his  affidavit  that  he  would  not  have  found  the 
defendant  guilty,  if  he  had  known  that  the  punishment  fixed  by  law  for 
the  crime  charged  was  death  :   The  State  v.  Shock,  68  Mo. 

Will. 

Undue  Influence. — When  a  will  is  shown  to  have  been  duly  executed, 
the  law  presumes  competency  in  the  testator,  and  that  it  contains  his 
unconstrained  wishes  in  regard  to  distribution  of  his  property,  but  this 
presumption  may  be  rebutted  by  showing  that  it  was  obtained  by  fraud 
and  undue  influence:    Greenwood  v.  Cline,  S.  C,  Oregon. 

What  constitutes  undue  influence  is  one  of  those  inquiries  which,  in 
Its  nature,  cannot  be  referred  to  any  general  rule^  but  depends  upon  the 
circumstances  of  each  case  :     Id. 
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SUBROGATION  BY  THE  INSURER  TO  THE  INTEREST 
OF  THE  MORTGAGEE. 

The  doctrine  of  subrogation  on  the  part  of  the  underwriter,  in 
cases  of  loss  where  the  mortgagee  insures  in  his  own  name,  and 
pays  the  premium  out  of  his  own  funds,  has  already  become  well- 
settled  law  in  several  of  the  states.  The  courts  of  Pennsylvania, 
New  York,  New  Jersey  and  Illinois  have  repeatedly  held  that  the 
mortgagee  can  not,  after  payment  of  his  debt  by  the  underwriter, 
enforce  his  claim  against  the  mortgagor,  but  that  the  underwriter 
is  substituted  to  the  rights  of  the  mortgagee. 

The  main  reasons  assigned  for  this  ruling  are,  that  to  allow  the 
mortgagee  to  have  a  double  satisfaction  would  be  to  ignore  the  prin- 
ciples of  suretyship,  to  sanction  a  system  of  wagers  which  would 
be  contrary  to  the  policy  of  the  law,  and  to  furnish  a  dangerous 
temptation  to  incendiarism.  The  contrary  doctrine  is  still  the  law 
in  Massachusetts,  and  since  the  able  opinion  of  Chief  Justice 
Shaw  in  the  case  of  King  v.  The  State  Mutual  Fire  Insurance 
Co.j  7  Cush.  1,  has  found  favor  with  the  courts  of  that  state. 

"  We  are  inclined  to  the  opinion,*'  say  the  court,  "  both  upon 
principle  and  upon  authority,  that  where  a  mortgagee  causes  insur- 
ance to  be  made  for  his  own  benefit,  paying  the  premium  from  his 
own  funds,  in  case  a  loss  occurs  before  his  debt  is  paid,  he  has  a 
right  to  recover  the  total  loss  for  his  own  benefit,  that  he  is  not 
bound  to  account  to  the  mortgagor  for  any  part  of  the  money  so 
recovered  as  a  part  of  the  mortgage-debt ;  it  is  not  a  payment  in 
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whole  or  in  part,  but  he  still  has  a  right  to  recover  his  whole  debt 
of  the  mortgagor,'' 

There  can  be  no  question  that  the  argument  of  the  chief  justice 
has  at  least  the  merit  of  plausibility.  He  adds,  "What  then 
is  there  inequitable  on  the  part  of  the  mortgagee  toward  either 
party  in  holding  both  sums  (the  debt  and  the  insurance  money)  ? 
They  are  both  due  upon  valid  contracts  made  with  him,  made  upon 
adequate  consideration  paid  by  himself.  There  is  nothing  inequi- 
table to  the  debtor;  for  he  pays  no  more  than  he  originally  received 
in  money  loaned;  nor  to  the  underwriter,  for  he  has  only  paid 
upon  a  risk  voluntarily  taken,  for  which  he  was  paid  by  the  mort- 
gagee a  full  and  satisfactory  equivalent.*'  The  court  further  sup- 
poses a  case  in  which  the  mortgagee  has  paid  the  premiums  on  a 
policy  taken  out  in  his  own  name  for  twenty  years,  after  which  time 
the  buildings  burned  down — an  exaggerated  illustration,  but  one 
which  assists  the  reasoning  of  the  case — the  mortgagee  would 
recover  his  debt  while  the  underwriter  would  be,  if  he  could  satisfy 
his  claim  against  the  mortgagor,  the  gainer  in  the  additional  pre- 
miums. Following  the  decision  of  this  case  is  Suffolk  Insurance 
Go.  V.  Boyden^  9  Allen  123,  where  the  court  held  that  if  the  inter- 
est of  the  mortgagee  in  possession  has  been  insured  eo  nomine  at  his 
own  expense,  the  insurers,  in  case  of  a  loss  by  fire  before  the  mort- 
gage-debt is  paid,  can  not,  upon  an  offer  to  pay  the  loss  and  amount 
due  upon  the  mortgage,  before  the  loss,  maintain  a  bill  in  equity  to 
have  the  mortgage  assigned  to  them  and  be .  subrogated  to  the 
rights  and  remedies  of  the  insured  under  the  mortgage. 

The  distinctions  drawn  by  counsel  between  that  case  and  the 
case  of  King  v.  Tlie  State  Mutual  Fire  Insurance  Co.  were  dis- 
posed of  by  Judge  IIoar,  who  held  that  whether  the  insurance  was 
expressly  made  upon  the  interest  of  the  assured  as  mortgagee  or 
upon  his  interest  in  the  property  which  was  only  that  of  mortgagee 
without  disclosing  its  precise  character,  the  same  ruling  applied  as 
in  the  case  of  King  v.  The  State  Mutual  Fire  Insurance  Co.  To 
the  question  why  the  mortgagor  should  not  pay  the  premiums  and 
be  entitled  to  treat  the  debt  as  cancelled,  it  is  answered,  "  because 
the  insurance  is  a  wholly  collateral  contract  which  the  law  allows 
the  mortgagee  to  make,  with  which  the  mortgagor  is  not  con- 
cerned.'* And  in  concluding  the  court  say:  ''The  whole  con- 
sideration proceeds  from  the  mortgagee;  if  there  is  no  loss  by  fire 
he  loses  the  whole  amount  paid  without  any  claim  upon  the  moi^t- 
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gagor  for  compensation.  The  premiums  paid  are  intended  to  be  a 
just  compensation  for  the  sum  to  be  received  upon  the  happening 
of  a  contingent  event.**  To  the  same  effect  are  the  cases  of  White 
V.  Brown,  2  Cush.  416 ;  Foster  v.  Mutual  Life  Insurance  Co,,  2 
Gray  216;  Dobson  v.  Land,  8  Hare  216;  Graves  v.  Hampden 
Insurance  Co.,  10  Allen  283. 

In  examining  the  cases  which  have  upheld  the  doctrine  of  subro- 
gation, but  few  will  be  found  which  present  the  same  issues  as  the 
case  of  King  v.  The  State  Mutual  Fire  Insurance  Co,,  and 
many  of  those  which  are  cited  in  support  of  the  principle  are  cases 
in  which  the  doctrine  has  been  announced  as  an  obiter  dictum,  and 
not  as  a  final  judgment  on  the  question.  The  case  of  Smith  v.  The 
Columbia  Insurance  Co.,  17  Penn.  St.  253,  may  furnish  the 
nearest  analogy  as  one  of  the  early  decisions  of  the  courts  of  that 
state  upon  the  subject.  The  principal  reasons  which  induced  the 
court  to  hold  that  the  insurers  were  entitled  to  subrogation,  arose 
out  of  the  nature  of  the  case.  There  had  been  prior  mortgages 
effected  on  the  property  concealed  by  the  assured,  and  the  insurers 
were  deceived  in  assuming  a  risk  at  a  lower  rate  of  premium  than 
they  would  have  done  had  they  known  the  facts.  Upon  the  ques- 
tion of  subrogation,  the  court  cite  no  authorities,  and  simply  say 
that  "the  insurer  is  entitled  to  the  cession  of  the  security  is 
proved  by  analogy  from  marine  insurance,  from  fire  insurance  in 
respect  of  recourse  to  the  hundred,  and  from  the  contract  of  surety- 
ship." 

Neither  do  the  cases  of  Insurance  Co.  v.  Updegraff,  21  Penn. 
St  513,  and  Mtna  Insurance  Co.  v.  Tyler,  16  Wend.  385, 
present  the  question  in  an  analogous  light.  The  main  issues 
here  were  whether  the  vendor,  having  a  lien  for  unpaid  purchase- 
money,  had  an  insurable  interest,  and  it  was  held  that  he  could 
recover  the  whole  amount  of  the  unpaid  purchase-money,  and  the 
vendee  could  have  no  interest  therein.  That  the  insured  was 
entitled  to  subrogation  was  only  a  collateral  issue. 

In  Roberts  v.  Traders'  Insurance  Co.,  17  Wend.  631,  the 
mortgagor  was  the  insured  and  the  policy  was  assigned  to  the 
mortgagee  as  collateral  security  for  the  debt.  It  was  the  insur- 
ance effected  upon  the  interest  of  the  mortgagor  at  his  expense  and 
for  his  ultimate  benefit. 

In  Carpenter  v.  Washington  Providence  Insurance  Co.,  16  Pet. 
495,  8.  c.  4  How.  185,  the  doctrine  of  subrogation  was  simply  an- 
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nounced  as  an  ohiter  dictum^  and  was  not  necessary  to  the  decision 
of  the  question,  which  was,  whether  a  prior  policy  effected  by  mort- 
gagor, containing  a  clause  giving  him  permission  to  assign  it  to 
an  undisclosed  mortgagee,  covered  the  latter's  interest.  It  was 
held  that  it  only  covered  the  interest  of  the  mortgagor,  and  sucK  a 
policy  constituted  other  insurance  by  the  insured  within  the  mean- 
ing of  a  clause  concerning  prior  insurance,  in  a  subsequent  policy 
taken  by  the  mortgagor  from  another  company. 

In  Home  Insurance  Co,  v.  Western  Transportation  Co.^  4  Rob. 
267,  the  question  was  mainly  decided  upon  principles  of  marine 
insurance. 

Among  the  later  cases  supporting  this  doctrine  is  Honore  v.  La- 
mar Insurance  Co.,  51  111.  409,  where  an  insurance  was  effected  on 
seventy-four  barrels  of  whiskey,  by  the  mortgagee.  The  court 
dismisses  the  case  with  the  remark  that  to  give  the  mortgagee  a 
right  to  enforce  his  claim  after  payment  of  his  loss  by  the  insur- 
ance company  against  the  mortgagor,  would  be  to  favor  wager 
policies,  and  to  furnish  a  dangerous  temptation  to  incendiarism. 

In  Norwich  Fire  Insurance  Co.  v.  Boomer^  52  111.  442,  the 
mortgagor  had  paid  the  premium,  and  was  the  beneficiary  party. 

In  Springfield  Insurance  Co.  v.  Allen,  43  N.  Y.  389,  and 
Foster  v.  Van  Reed,  70  N.  Y.  19,  though  it  was  stipulated  in  the 
policy,  that  the  insurer  should  be  subrogated  to  the  rights  of  the 
assured  on  payment  of  loss,  it  was  contended  that  such  a  clause 
had  no  effect,  and  that  the  mortgagee,  notwithstanding,  should 
enforce  his  claim  against  the  mortgagor. 

With  the  exception  of  Massachusetts,  it  is  believed  that  no  state 
has  sanctioned  the  rule  giving  the  mortgagee  his  remedy  against 
the  mortgagor,  on  payment  of  loss  by  the  insurer.  While  the 
courts  have  generally  held  that  where  the  mortgagee  insures  his 
interest  and  there  is  a  loss,  the  premiums  having  been  paid  out  of 
his  own  funds,  he  is  not  bound  to  account  to  the  mortgagor,  nor  to 
apply  it  in  payment  of  his  debt  {King  v.  State  Mutual  Fire  Insur- 
Co.;  ^tna  Insurance  Co.  v.  Tyler;  Carpenter  v.  Washington 
Providence  Insurance  Co.,  above  cited;  White  v.  Brown,  2  Cush. 
412 ;  Russell  v.  Southard,  12  How.  139 ;  Concord  Fire  Insur- 
ance Co.  V.  Woodruff,  45  Me.  354),  they  have  not  denied  the 
right  of  the  insurer  to  take  the  place  of  the  mortgagee  when  they 
have  compensated  him  for  loss. 

Whether  the  insurance  of  the  mortgagee's  interest  was  an  insur- 
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ance  of  the  debt  or  of  the  mortgaged  property,  seems  to  have  long 
been  a  disputed  question,  and  the  majority  of  the  cases  which  have 
supported  the  doctrine  of  subrogation  have  held  that  the  mort- 
gagee in  insuring  his  interest  insured  the  mortgage-debt  simply. 
While  this  would  depend  considerably  upon  the  nature  and  the 
terms  of  the  policy,  it  seems  that  even  where  the  policy  in  express 
terms  provided  that  the  mortgagee's  interest  was  insured  to  cover 
specific  property,  the  debt  alone  was  considered  as  being  insured : 
Smith  v.  CoL  Insurance  Co.;  j^tna  Fire  Insurance  Co,  v.  Tyler; 
Carpenter  v.  Providence  Insurance  Co.  Judge  Story,  in  the 
latter,  case  says,  "  Where  the  mortgagee  insures  solely  on  his  own 
account,  it  is  but  an  insurance  of  his  debt,  and  if  his  debt  is  after- 
wards paid  or  extinguished,  the  policy  ceases  from  that  time  to 
have  any  operation.**  In  Insurance  Co.  v.  Woodruffs  2  Dutch. 
(N.  J.)  541,  the  court  say,  "  That  the  insurance  by  the  mort- 
gagee was  necessarily  an  insurance  of  the  debt,  because  he  had  no 
other  interest,  and  that  the  insurers  were  entitled  to  be  subrogated 
not  only  to  the  mortgage-debt,  but  every  other  collateral  security  by 
which  the  debt  was  secured.** 

In  Angel  on  Insurance,  sect.  59,  it  is  said :  "  The  insurance  of 
the  mortgagee  is  an  insurance  of  the  debt,  and  if  his  debt  is  after- 
wards paid  or  extinguished,  the  policy  from  that  time  ceases  to 
have  any  operation ;  even  if  after  that  the  premises  are  destroyed 
by  fire,  he  has  no  right  to  recover  for  the  loss  if  he  has  sustained 
no  damage  thereby.**  Judge  Gibson,  in  17  Penn.  St.  253,  states 
that,  "  The  mortgage  insures  not  the  ultimate  safety  of  the  whole 
property  but  only  so  much  of  it  as  may  be  enough  to,  satisfy,  his 
mortgage.  It  is  not  the  specific  property  which  is  insured  hut  its 
capacity  to  pay  the  mortgaye-debty  in  effect  the  security  is  in- 
sured.'' 

On  the  other  hand,  this  doctrine  is  denied  in  King  v.  Mutual 
Fire  Insurance  Co.^  where  the  court  say,  "  The  contract  of  insur- 
ance with  the  mortgagee  is  not  an  insurance  of  the  debt  or  of  the 
payment  of  the  debt ;  that  would  be  an  insurance  of  the  solvency 
of  the  debtor.  It  is  not  broken  by  the  non-payment  of  the  debt 
nor  saved  by  its  payment.**  And  in  Kemochan  v.  N.  Y.  Bowery 
Fire  Insurance^  17  N.  Y.  428,  the  policy  in  that  case  insured  the 
mortgagee  against  loss  or  damage  by  fire  to  the  amount  of  $6000, 
such  loss  or  damage  not  to  exceed  in  amount  the  sum  insured,  as 
shall  happen  by  fire  to  the  property  during  the  term  of  one  year. 
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"  The  contract,**  say  the  court,  "  is  in  the  nature  of  an  insurance 
of  the  property,  and  not  of  the  mortgage-debt.  If  the  insurance 
was  of  the  debt  there  should,  to  warrant  a  recovery,  be  a  loss  as  to 
the  debt  which  has  not  occurred  and  cannot  take  place,  as  the 
mortgaged  property  still  far  exceeds  in  value  the  sura  unpaid  and 
the  debtors  are  solvent.  Regarding  the  insurance  as  of  the  debt, 
no  risk  has  been  insured  by  the  defendants,  the  policy  was  not 
only  of  no  possible  benefit,  but  worse,  it  has  been  a  source  of  con- 
stant expense/' 

And,  finally,  in  the  case  of  The  Excelsior  Fire  Insurance  Co.  v. 
The  Royal  Fire  Insurance  Co.  of  Liverpool,  55  N.  Y^  348,  the 
judge  on  this  question,  says  :  "  To  say  that  it  is  the  debt  which  is 
insured  against  loss,  is  to  give  to  fire  insurance  companies  a  power 
to  do  a  kind  of  business  which  the  law  and  their  charter  do  not 
confer.  They  are  privileged  to  insure  property  -against  loss  or 
damage  by  fire :  they  are  not  privileged  to  guarantee  the  collec- 
tion of  debts.  If  they  are,  they  may  insure  against  the  insolvency 
of  the  debtor.** 

The  principle  of  these  cases  is  based,  no  doubt,  upon  the  view 
which  the  courts  have  taken  of  the  nature  of  a  mortgage.  In  Mas- 
sachusetts, as  well  as  in  the  other  New  England  states,  the  mort- 
gage-deed is  held  to  create  a  seisin  of  an  estate  in  the  premises,  in 
the  mortgagee,  with  the  incidents  belonging  thereto  at  common 
law,  such  as  a  right  of  possession,  to  be  enforced,  if  need  be,  by 
ejectment  or  other  suit  at  law,  as  well  as  the  right  upon  the  failure 
of  the  mortgagor  to  redeem,  to  become,  by  a  process  of  foreclosure, 
the  absolute  owner  of  the  premises.  While  in  other  states,  among 
which  are  New  York  and  Illinois,  it  is  assumed  that  the  mortgage- 
deed  creates  an  interest  in  the  mortgaged  premises  answering  to  an 
estate  in  the  mortgagee,  his  rights  and  remedies  in  respect  to  the 
same  are  limited  to  such  as  the  rules  of  equity  prescribe  and  may 
not  be  enforced  by  suit  at  law. 

It  is  generally  held  now,  that  an  insurance  by  the  mortgagee  is 
an  insurance  of  the  mortgaged  property,  and  though  the  doctrine 
of  subrogation  prevails,  it  owes  its  existence  to  those  cases  which 
have  held  that  the  insurance  of  the  mortgagee*s  interest  is  solely 
an  insurance  of  the  mortgage-debt. 

W^  H.  Whittaker. 

CiNCINNATIi   0. 


Digitized  by 


Google 


WRIGHT  V.  REMINGTON.  743 

RECENT    AMERICAN    DECISIONS. 

Supreme  Court  of  New  Jersey. 

JAMES  A.  WKIGHT  et.  al.  t?.  EMMA  M.  REMINGTON. 

The  statute  of  the  state  of  Illinois  which  provides  that  **  contracts  may  be  made 
and  liabilities  incurred  by  a  wife,  and  the  same  enforced  against  her  to  the  same 
extent  and  in  the  same  manner  as  if  ghe  were  unmarried,"  empowers  a  married 
woman  in  that  state  to  sign  a  note  as  surety  for  her  husband. 

Such  a  contract  is  not  so  in  conflict  with  the  general  interest  of  the  body  of  the 
citizens  of  New  Jersey,  or  its  public  policy,  as  to  afford  a  reason  for  a  non-ea- 
forcement  of  the  contract  in  that  state. 

A  threat  made  by  a  husband  through  procurement  of  one  of  the  payees  of  a  note 
executed  by  the  husband  that  unless  his  wife  signed  such  note  ho  would  poison 
himself,  and  which  threat  was  made  to  induce,  and  did  induce  her  to  sign,  does 
not  amount  to  duress,  and  is,  in  law,  no  defence  to  an  action  against  her  upon 
such  note. 

Parol  declarations  made  by  the  payee  of  a  note  to  the  maker,  endorser  or  guar- 
antor thereof,  at  the  time  of  the  signing,  to  the  effect  that  such  maker,  endorser 
or  guarantor  would  not  be  called  upon  to  pay  the  note,  are  not  admissible  in  eri- 
dence,  and  are  therefore  no  defence  to  an  action  upon  such  note. 

The  statement  of  the  case  shows  that  this  cause  involved  the 
trial  of  two  feigned  issues  framed  to  try  the  validity  of  two  judg- 
ments entered  upon  notes,  with  warrant  to  confess  judgment 
against  Emma  M.  Remington.  The  said  notes  were  signed  by 
Emma  M.,  and  her  husbahd,  S.  Remington,  at  Chicago,  and  were 
payable  at  the  same  place.  They  were  made  payable  to  the  order 
of  Kent  &  Keith,  and  were  endorsed  by  them  to  the  plaintiff  after 
maturity.  It  appeared  on  the  trial  that  Emma  M.  signed  these 
notes  as  surety  for  her  husband,  S.  Remington.  To  meet  this  the 
plaintiflf  offered  in  evidence  the  public  laws  of  1861,  of  1869,  and 
the  Revised  Statutes  of  the  year  1874,  of  the  state  of  Illinois. 
Each  contained  acts  relative  to  married  women,  the  most  important 
entitled  "An  act  to  revise  the  law  in  relation  to  husband  and 
wife.''  Rev,  (111.)  p.  576. 

When  the  plaintiffs  rested,  a  motion  to  nonsuit  was  made,  on  the 
ground  that  the  laws  of  Illinois  were  not  sufficiently  proved,  and 
that  it  was  not  show^n  that  there  was  no  such  law  in  Illinois  as  the 
fifth  section  of  the  New  Jersey  Married  Woman's  Act.  This 
motion  was  refused. 

On  the  part  of  the  defendant  it  was  shown  that,  at  the  time  of 
making  the  notes,  Emma  had  been  separated  from  her  husband  two 
or  three  months.  It  was  proved  that  the  husband,  to  induce  his 
wife  to  sign,  threatened  self-destruction  by  taking  poison  unless  she 
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signed  them.  It  was  in  evidence  that  Kent,  one  of  the  payees, 
and  his  lawyer,  Rockwell,  solicited  Mrs.  Remington  to  sign  the 
notes.  She  swore  that  Kent  said  to  her  that  she  would  not  be 
obliged  to  pay  the  notes.  And  that  he  said  to  her  that  "all 
he  wanted  was  my  name  as  security ;  he  would  let  Mr.  Remington 
pay  them  afterward ;  Mr.  Rockwell  said  that  if  he  were  I  he  would 
sign  the  notes ;  I  would  not  be  obliged  to  pay  them ;  Mr.  Reming- 
ton would  pay  them  by  work.** 

The  charge  to  the  jury  was  as  follows : 

"  Another  ground  of  defence  is,  that  these  notes  were  signed  by 
her  in  consequence  of  threats,  made  by  the  husband,  of  self- 
destruction  unless  she  executed  them,  and  that,  having  been  signed 
under  that  compulsion,  she  insists  that  she  is  not  liable.  This 
ground  of  defence  resolves  itself  into  two  questions : 

''  First.  If  the  threats  were  made  by  the  procurement  of  Kent 
&  Keith,  or  their  agent,  Rockwell,  to  bring  about  the  execution  of 
the  notes,  and  if  they  were  operative  in  getting  her  signature  to 
the  notes,  it  would  amount  to  a  legal  defence  to  this  action. 

"  Second.  If  the  threats  were  made  without  the  knowledge  of 
Kent  &  Keith,  or  their  agent,  and  were  of  such  a  character  and 
made  under  such  circumstances  as  might  reasonably  be  expected  to 
take  from  the  defendant  the  power  of  choosing  whether  she  would 
sign  the  notes  or  not,  and  she  did,  in  fact,  sign  them  in  that  state 
of  mind,  and  would  not  have  signed  them  at  all  but  for  such 
threats,  you  may,  for  the  purposes  of  this  case,  consider  that  she 
cannot  be  held  liable  for  the  payment  of  the  notes.  The  burden  of 
showing  this  is  upon  Mrs.  Remington.** 

In  charging  the  jury  about  the  third  ground  of  defence,  the 
court  said :  "  There  is  another  ground  of  defence,  viz.,  that  at  the 
time  of  the  execution  of  the  notes,  it  was  represented  to  Mrs. 
Remington,  by  Kent  &  Keith  and  their  agent,  Mr.  Rockwell,  that 
the  signing  was  a  mere  matter  of  form,  and  she  would  not  be  held 
liable.  If  you  believe  that  these  representations  were  made,  and 
that  the  defendant  signed  the  notes  on  the  faith  of  them,  this  is  a 
good  defence.** 

A  verdict  was  returned  for  the  defendant,  Emma. 

The  cause  was  certified  by  the  trial  judge  to  this  court  for  the 
advisory  opinion  of  this  court  upon  a  motion  for  a  new  trial. 

E,  A.  Drahe^  for  the  plaintifiF. 
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R,  S.  JenkinSy  for  the  defendant. 

The  opinion  of  the  court  was  delivered  by 

Reed,  J. — The  admission  of  the  statutes  of  Illinois  was  entirely 
proper  under  the  provisions  of  section  22  of  our  Evidence  Act  : 
Rev.,  p.  381.  The  last  statute  offered  was  relied  upon  by  the 
plaintiffs  to  show  the  validity  of  the  contract  of  married  women  in 
Illinois,  the  place  of  the  making  and  performing  the  same.  The 
6th  section  of  the  said  act — Rev.  (111.)  1874,  p.  576 — is  as  follows: 
"  Contracts  may  be  made  and  liabilities  incurred  by  a  wife,  and  the 
same  enforced-  against  her  to  the  same  extent  and  in  the  same  man- 
ner as  if  she  were  unmarried,  but,  except  with  the  consent  of  her 
husband,  she  may  not  enter  into  or  carry  on  any  partnership  busi- 
ness, unless  her  husband  has  abandoned  or  deserted  her,  or  is  an 
idiot,  or  insane,  or  is  confined  in  the  penitentiary.'' 

The  proviso  contained  in  the  5th  section  of  our  Married  Woman's 
Act  is  absent  from  the  Illinois  statute,  and  there  appears  in  the 
latter  no  restriction  upon  the  contractual  ability  of  the  married 
woman  to  become  endorser,  surety  or  guarantor.  Subject  to  the 
exceptional  instances  of  her  engaging  in  partnership  business,  she 
is  as  unrestricted  as  &feme  sole.  There  can,  therefore,  be  no  ques- 
tion but  that  the  contract  was  valid  by  the  law  of  Illinois. 

It  is,  therefore,  the  duty  of  the  courts  of  this  state  to  recognise 
and  enforce  it,  unless  it  appears  injurious  to  the  interests  of  the 
state  or  of  our  citizens.  But  nothing  approaching  this  result  can  be 
deduced  solely  from  the  fact  that  the  foreign  statute  confers  upon  a 
married  woman  the  power  to  make  a  contract  of  suretyship. 

That  it  would  have  been  an  act  of  legislative  wisdom  to  have 
incorporated  into  the  Illinois  act  a  provision  similar  to  that  in  our 
own  and  the  New  York  state  Married  Woman's  Act,  by  which  the 
married  woman  is  restrained  from  assuming  a  liability  as  surety,  I 
think  the  testimony  in  this  case  demonstrates.  But  whatever  may 
be  our  opinion  of  the  policy  of  legislation  beyond  our  state,  we  are 
bound  by  the  principles  of  comity  to  recognise  its  validity,  unless 
it  clearly  contravenes  the  principles  of  public  morality  or  attacks 
the  interest  of  the  body  of  the  citizens  of  our  state.  This  does 
neither,  and  there  is  no  force  in  the  objection  taken  upon  this 
ground. 

The  next  ground  of  contention  by  the  defence  at  the  trial  was 
relative  to  the  effect  of  the  acts  of  the  husband,  and  also  of  one  of 

Vol.  XXVII.— 94 


Digitized  by 


Google 


746  WRIGHT  V.  REMINGTON. 

the  payees  and  his  attorney  toward  the  married  woman  before  and 
at  the  time  of  signing  these  notes. 

The  court  charged  the  jury,  substantially,  that  if  threats  were 
made  by  the  husband,  through  the  procurement  of  the  payees  or 
their  agent,  that  he  (the  husband)  would  kill  himself  unless  she 
signed,  and  the  threats  were  made  for  the  purpose  of  inducing, 
and  did  induce,  her  to  sign  the  notes,  then  the  woman  was  not 
liable  upon  the  notes.  The  court  also  charged  that  even  if  the 
threats  were  made  without  the  knowledge  of  the  payees,  and  were 
of  such  a  character  as  to  deprive  her  of  the  power  to  choose 
whether  she  would  or  would  not  sign,  &c.,  then  she  was  not  liable. 
Both  of  the  above  instructions  were  given  obviously  upon  the 
assumption  that  the  facts  upon  the  existence  of  which  they  were 
predicated,  showed  such  a  coercion  of  the  will  of  the  woman  as  to 
deprive  her  of  the  power  of  volition,  and  so  the  contract  was 
stripped  of  an  essential  element,  namely,  the  assent  of  both  parties 
to  its  terms. 

The  common  law,  however,  very  early  guarded  the  stability  of 
contracts  by  a  rule  which  required  the  exercise  of  a  much  higher 
degree  of  coercive  force  than  here  appears,  before  the  question  of 
want  of  the  power  of  consent  could  be  entertained  as  a  question  of 
fact.  The  degree  of  restraint  or  terror  to  which  the  party  must  be 
subjected,  as  a  ground  for  avoiding  his  contract,  must  rise  to  what 
the  law  recognised  as  duress,  and  the  statement  of  the  grounds  of 
such  avoidance  appears  in  the  earliest  books  of  authority :  Bac. 
Abr.,  "Duress." 

These  grounds  were  stated  in  the  case  of  Sooi/,  ads.^  v.  State^  9 
Vroom  329,  and  a  repetition  of  them  here  would  be  profitless.  The 
language  in  the  opinion  in  that  case,  although  used  in  reference  to 
the  avoidance  of  a  bond,  is  applicable  to  the  avoidance  of  any  con- 
tract, sealed  or  unsealed. 

In  turning  from  the  statement  of  what  is  essential  to  constitute 
a  defence  upon  the  ground  of  duress,  to  the  facts  in  this  case,  it  at 
once  appears  that  they  do  not  make  a  case  within  the  rule  laid 
down  relative  to  such  defence.  There  was  no  imprisonment  of  the 
woman  or  threat  of  imprisonment.  There  was  no  threatened 
injury  to  her  person. 

The  influence  was,  that  her  husband  threatened,  not  to  injure 
her,  but  to  kill  himself.  It  is  true  that  there  is  the  statement  in 
the  books  that  duress  to  a  wife  will  avoid  a  deed  made  by  the  hus- 
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band  under  that  influence.  Bac.  Abr.,  "Duress/*  B.  It  may  be 
that  had  the  payees  of  the  note  or  their  agent,  threatened  to  take 
the  life  of  the  husband,  unless  the  wife  signed  the  note,  and  she 
signed  under  the  influence  of  the  terror  excited  by  such  threats,  it 
would  have  avoided  the  contract.  But  here  the  threats  were  made 
by  the  husband  against  his  own  life.  The  maker  and  the  object  of 
the  threats  were  the  same.  Their  execution  was  within  his  own 
power  of  volition.  The  wife  knew  that  no  harm  could  come  to 
him  except  by  his  own  act.  The  present  case  is  utterly  unlike  an 
instance  of  the  presence  of  some  overshadowing  danger,  uncontrol- 
lable by  either  the  wife  or  the  person  endangered. 

There  is  no  trace  of  a  doctrine  that  the  threat  of  a  husband 
against  himself  will  avoid  the  contract  of  his  wife,  or  conversely, 
and  such  a  rule  would  lead  to  an  instability  in  that  class  of  con- 
tracts which  would  be  vicious. 

I  am  unable  to  perceive  that  any  duress,  in  the  sense  in  which 
the  law  has  heretofore  regarded  it,  exists  in  this  case,  either  to  the 
husband  or  through  him  to  the  wife. 

It  is  true  that  the  privilege  which  the  law,  in  many  states,  has 
conferred  upon  the  married  woman  to  contract  with  and  for  the 
benefit  of  any  one,  including  her  husband,  raises  novel  questions. 

And  where  the  contract  is  for  the  husband's  benefit  in  those 
states  where  that  is  possible,  the  method  by  which  the  wife  was 
induced  to  enter  into  the  contract,  will  probably  afford  frequent 
occasions  for  judicial  supervision.  But  to  break  down  the  rules  of 
the  common  law  in  treating  of  the  validity  of  the  contract  of  any 
person  whom  the  legislature  has  seen  fit  to  invest  with  an  unfet- 
tered contracting  ability,  would  lead  to  confusion  and  uncertainty. 

The  avoidance  of  contracts  upon  the  ground  of  undue  influence, 
where,  although  there  is  no  duress,  one  of  the  parties  has  taken 
advantage  of  the  situation  of  the  other,  is  a  matter  of  purely  equit- 
able cognisance,  and  can  receive  no  recognition  in  a  court  of  law.* 
1  Chit,  on  Con.  273 ;  1  Story's  Eq.  Jur.,  §  239. 

iln  Miller  v.  Miller^  68  Penn.  St.  486,  Aonew,  J.,  said  :  **Nor  is  there  a 
duress  pet-  minas  in  equity,  which  does  not  exist  at  law  :  Stouffer  v.  Latshaw^  2 
Watts  168.  The  power  of  mind  necessary  to  give  assent  to  a  contract,  is  the  same 
in  law  and  equity.  A  chancellor,  it  is  true,  will  refuse  his  aid  to  enforce  specific 
performance  of  a  contract,  for  a  reason  less  than  that  constituting  duress  p^r  minas, 
or  will  set  aside  a  bargain  for  extortion  or  undue  influence  operating  upon  a  weak 
mind,  or  under  circumstances  of  a  confidential  relation  ;  but  equity  will  not  set  aside 
an  agreement  on  the  ground  of  duress  per  minas  alone,  where  the  law  will  refuso 

to  do  80.*' 
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I  think  there  was  no  defence  upon  this  part  of  the  case. 

The  third  ground  of  defence  was,  that  at  the  time  of  the  execu- 
tion of  the  notes,  it  was  represented  to  Mrs.  Remington  that  the 
signing  was  a  mere  matter  of  form,  and  that  she  would  not  be  held 
liable.  There  is  no  rule  better  settled  than  that  evidence  of  con- 
temporaneous parol  declarations  is  inadmissible  to  vary  the  terms 
of  a  written  contract. 

In  the  enforcement  of  this  rule,  there  is  often  a  strong  tendency 
to  disregard  its  effect  induced  by  a  feeling  of  the  inequity  of  hold- 
ing a  party  to  the  strict  performance  of  an  agreement  into  which 
he  has  entered,  upon  an  assurance  that  it  would  not  be  enforced 
according  to  its  terms.  This  feeling  has  led  courts  sometimes  to 
recognise  the  parol  declaration,  upon  the  ground  that  it  amounted 
to  an  equitable  estoppel.  Notes  to  Duchess  of  Kingston  s  case,  3 
Smith's  Lead.  Cas.  729.  But  the  rule  of  evidence  that  when  the 
contract  is  reduced  to  writing,  the  writing  is  the  only  evidence  of 
the  contract,  excludes  any  evidence  of  the  parol  declarations. 

The  rule  is  recognised  as  a  wholesome  doctrine  by  which  men 
are  enabled  to  place  their  agreements  in  a  shape  undisturbable  by 
the  uncertainty  of  oral  testimony.  The  weight  of  authority  is 
overwhelming  in  favor  of  holding,  in  the  language  of  the  Ameri- 
can editors  of  the  Duchess  of  Kingston's  Cascj  that  "  a  person 
who  is  so  ill-advised  as  to  execute  a  written  contract  in  reliance 
upon  an  assurance  that  it  shall  not  be  literally  enforced,  must  sub- 
mit to  the  loss  if  he  is  deceived,  and  cannot  ask  that  a  principle  of 
great  moment  to  the  community  shall  be  made  to  yield  for  the  sake 
of  relieving  him  from  the  consequences  of  his  indiscretion.**  See 
cases  cited  in  note,  supra. 

This  rule  prevails  in  equity  as  well  as  at  law:  Woollam  v. 
ffearn,  2  Lead.  Cas.  in  Eq.  (3d  ed.)  679. 

The  rule  is  applied,  in  its  entire  rigor,  to  notes  and  bills :  2 
Parsons  on  Notes  and  Bills  501 ;  Meyer  v.  Beardsley^  1  Vroom 
236. 

The  Circuit  Court  is  advised  that  no  legal  defence  to  the  notes 
in  question  was  offered,  and  that  the  verdict  should  be  set  aside. 

It  has  long  been  settled  that  a  man  Bac.  Abr.  *•  Duress,'*  A.  ;  Co.  Lit.  253 

may  avoid  his  own  act:   1st.  For  fear  6;    Foss    v.    Hildrethy    10    Allen    76; 

of  loss  of  life.     2d.  Of  loss  of  member,  Foshay  v.  FerguHoriy  5  Hill  154  ;     Bogle 

3d.    Of  mayhem,    or   of  great  bodily  v.  Hammons,  2   Heisk.   136;    Belote  r. 

harm;  and  4ih.   Of  imprisonment.    See  Henderson^  5  Cold.  474;  Bakery,  Mnr^ 
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loji,  12  Wall.  158  ;  Brown  v.  Pierce, 
7  Wall.  214  ;  Helm  v.  Helm,  11  Kan. 
19. 

At  tlie  present  time,  however,  it  is 
doabtfal  whether  the  doctrine  ought  to 
be  confined  within  such  narrow  limits, 
and  there  seems  a  growing  tendency  in 
the  courts  of  this  country  to  extend  the 
old  common-law  rale  so  as  to  inclade 
many  cases  which  formerly  would  not 
have  been  considered  duress.  As  ob- 
served by  Bbonsox,  J.,  in  Foshay  t. 
Ferguson,  5  Hill  158,  as  civilization 
has  advanced,  the  law  has  tended  much 
more  strongly  than  it  formerly  did  to 
overthrow  everything  which  is  built 
upon  violence  or  fraud.  See  also  Tap- 
ley  x.  Tapfeify  10  Minn.  458,  per  Berrt, 
J.  ;  United  States  x.  Huckabee,  16  Wall. 
432,  per  Clifford,  J.  ;  Waller  v. 
Parker,  5  Cold.  476 ;  Mann  v.  Lewis, 
3  W.  Va.  223;  Mann  v.  3IcV'ey,  Id. 
238;  EwcU's  Leading  Cases  on  Dis- 
abilities 771,  et  seq.  ;  1  Pars,  on  Cont. 
(5th  cd.)  395. 

Thus,  the  old  authorities,  and  some 
modern,  say  that  menacing  to  commit  a 
batlery,  or  a  mere  trespass  to  lands  or 
goods,  is  not  sufficient  to  avoid  the  act, 
because  such  a  threat  ought  not  to  over- 
come a  firm  and  prudent  man,  and 
because  the  law  would  afford  adequate  re- 
dress, if  actually  committed  :  Bac.  Abr. 
"Duress,"  A.  ;  Bro.  Abr.  '*  Duress," 
pi.  16  ;  2  Inst.  483  ;  Sumner  v.  Ferry- 
num,  11  Mod.  203,  cited  in  2  Str.  917; 
2  Greenl.  Ev.,  ?  301  ;  I  Chit,  on  Cont. 
(llih  Am.  ed.)  271.  But  at  the  pres- 
ent time  it  is  believed  that  a  menace  of 
battery  or  destruction  of  property,  pro- 
vided the  freedom  of  the  will  is  over- 
come and  the  act  procured  thereby, 
would  avoid  the  act :  Foshay  x.  Ferguson, 
$upra ;  Tapley  v.  Tttpley,  supra ;  United 
States  v.  Huckabee,  supra  ;  Waller  v. 
Parker,  supra  ;  1  Pars,  on  Cont.  (5th 
ed.)  395.  See  also  Roll.  Abr.  687,  pi. 
3,  12  :  B.  c.  Book  of  Assizes  20,  pi.  14; 
9  Vin.  Abr.  317,  "Duress^"  B  3; 
Loomis  V.   H^jck,  65  Ni  Y.  462. 


So,  the  older  authorities  nearly  all 
maintain  that  a  threat  to  burn  one's 
house  or  other  property,  does  not 
amount  to  duress.  See  Bac.  Abr., ' '  Du- 
ress," A;  Perkins,  §  18;  1  Bl.  Com. 
130  ;  Edwards  v.  Handley,  Hardin  615  ; 
Maisonnaire  v.  Keating,  2  Gall.  337. 
See  also  Mete,  on  Cont.  25.  But  the 
tendency  and  weight  of  modern  Ameri- 
can authority  seems  to  support  the  con- 
trary position.  See  Foshay  v.  Fergu- 
son, supra;  Bingham 'X.  Sessions,  14 
Miss.  22  ;  Walter  v.  Parker,  supra  ; 
1  Chit,  on  Cont.  (11  Am.  ed.)  272  ;  1 
Story  on  Cont.  (5th  ed.)  §516;  1 
Pars,  on  Cont.  (6th  ed.)  395. 

The  case  of  duress  of  goods,  so-called, 
as  laid  down  in  the  lending  case  of 
Sasportas  v.  Jennings,  1  Bay  470;  8. 
c.  Ewell's  Lead.  Cases  782,  may  be 
mentioned  as  another  instance  of  the 
relaxation  under  certain  circumstances 
of  the  strict  rule  of  the  common  law  as 
to  what  constitutes  duress.  Although 
the  doctrine  of  this  casfe  is  opposed  to 
that  of  Skeate  v.  Beale,  11  Ad.  &  Ell. 
983,  8.  c.  EwelPs  Lead.  Cases  775,  it 
may  probably  be  considered  as  sup- 
ported by  the  weight  of  American 
authority.  See  Collins  v.  Westbury,  2 
Bay  211;  Bingham  v.  Sessions,  14 
Miss.  22  ;  Nelson  v.  Suddarth,  1  Hen. 
&  Mun.  350  ;  Crawford  v.  Cato,  22 
Geo.  594  ;  Miller  v.  Miller,  68  Penn. 
St.  493;  While  v.  He.ylman,  34  Id. 
142;  Spaids  v.  Barrett,  57  III.  293; 
Bennett  v.  Ford,  47  Ind.  264  ;  Modlin 
V.  N.  W.  Turnpike  Co.,  48  Iiid.  492. 
See,  however,  Hazelrigg  v.  Donaldson, 
2  Met.  (Ky.)  445  ;  Jones  v.  Bridge,  2 
Sweeny  431  ;  Burr  v.  Burton,  18  Ark. 
233.  In  Miller  v.  Miller,  68  Penn. 
St.  486,  Agnew,  J.,  said  :  **  We  con- 
cur with  the  counsel  of  the  defendant 
in  error  that  in  civil  cases  the  rule  as  to 
duress  per  minas  has  a  broader  applica- 
tion at  the  present  day  than  it  formerly 
had.  Where  a  party  has  the  goods  or 
property  of  another  in  his  power  so  as 
to  enable  him  to  exert  his  control  over 
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it  to  the  prejudice  of  the  other,  a  threat 
to  use  this  control  may  be  in  the  nature 
of  the  common- law  duress  per  mmair, 
and  enalile  the  person  threatened  with 
this  pernicious  control  to  avoid  a  bond 
or  note  obtained  without  consideration, 
by  means  of  such  threats.  See  WhUeY. 
Hey^mun^  10  Casey  142,  where  the  au- 
thorities arc  collected.  But  mere 
threats  of  injury,  in  regard  to  property, 
without  a  power  over  it  also,  to  enable 
the  party  to  execute  his  threats,  are  not 
in  themselves  duress  />€r  niinas^  how- 
ever otherwise  they  may  enter  into 
questions  of  fraud  or  extortion.'* 

So,  in  Tuple y  v.  Tapley^  10  Minn. 
448,  threats  by  a  husband  to  abandon 
his  wife,  which  she  thought  **  would  be 
a  family  scandal'*  clearly  threatening 
injury  to  her  good  name,  accompanied 
by  general  abusive  treatment,  were 
held  to  be  dures.n,  so  as  to  avoid  a  deed 
executed  by  her  under  a  reasonable  ap- 
prehension that  they  would  be  carried 
into  eflfect. 

In  14  Am.  Law  Reg.  N.  S.  201,  Mr. 
W.  II.  Phi/lips  has  learnedly  con- 
sidered the  question  as  to  what  amounts 
to  duress  per  minas  at  law;  and,  after 
a  review  of  the  old  and  modern  Roman 
law  rules,  as  well  as  the  leading  English 
and  American  cases  upon  the  question, 
he  submits  the  following  eminently 
reasonable  propositions  : 

1 .  *  *  That  any  unlawful  threats  amount 
to  duress  per  minas,  sufficient  to  avoid 
a  contract  or  agreement,  if  such  con- 
tract or  agreement  would  not  have  been 
entered  into,  if  the  threats  had  not  been 
used." 

2.  "That  the  question  whether  a 
contract  or  agreement  was  entered  into 
through  fear,  is  a  question  of  fact,  for 
the  jury  to  decide  in  each  individual 
case,  and  that  therefore  it  would  be 
erroneous  for  a  judge  to  charge  as  a 
principle  of  law,  that  the  duress,  in 
order  to  avoid  the  obligation,-  must 
have  been  such  as  was  calculated  to 
overcome  the  will  of  a  man  of  ordinary 
firmness  of  mind." 


Tested   by  the   foregoing   considera- 
tions, the  principal  case,  so   far    as  it 
touches  upon  the  question  of  duress,  is 
not  snti.vfactory.     If  the  jury  found  that 
the  threats,   which    were   operative    in 
procuring   the    wife*s    signature,    were 
made  by  the  procurement  of  the  payees 
of  the  notes,  it  would  seem  clear  that 
their  legal  effect  is  the  same  as  if  made 
by  the  payees  themselves.     See  Cooley 
on  Torts  533,  534.     And  the  fact  that 
the   immediate   maker    and    object    of 
the  threats  were  the  same,  affords,  as  it 
seems,  no  sufficient  reason  for  holding 
it  not   to   be   duress,  so   long    as   her 
freedom  of  will  was  overcome  thereby, 
as  the  jury  must  have  found.    It  is  well 
settled  that  the  husband  may  avoid  an 
act  done  by    reason    of  duress    to    his 
wife,  and  conversely  that  the  wife  may 
avoid  an  act  by  reason  of  duress  of  her 
husband  :  2  Brownl.  276  ;  Bac.   Abr., 
**  Duress,'*  B.  ;  Plummer  v.  The  People, 
16   111.    360;   Brooks   v.   Perryhill,    20 
Ind.  97  ;  Eadie  v.  Siimmon,  26  N.   Y. 
9;   Green  v.    Scranage,   19    Iowa  461. 
By   reason    of  the   legal    unity   of  the 
husband  and  wife,  it  would  seem  that 
the  legal  effect  of  such  a   threat,  pro- 
vided it  in  fact  overpowered  the  wife's 
will,   must  be  the  same  as  if  it  were 
directed  towards  her  own  person,  and 
to  hold  otherwise  is  a  mere  sticking  in 
the  bark  of   a   legal   technicality,    the 
real   question    being,    was    there    any 
assent  to  the  contract,  was  the  act  of 
the  wife  the  offspring  of  her  own  free 
will,  or  to  the  act  of  another  acting  by 
the    procurement  of  the  payees  f     The 
argument  that  such  a  rule  M'ould  lead 
to  an  instability  in  that   class  of  con- 
tracts which  would  be  vicious,  has  no 
weight  whatever,  where   the  jury  have 
found  as  in  this  cas^  that  the  contract 
was   not   the   act   of  the  wife,  but  of 
another,  unless  it  is  deemed  advisable 
to  give  stability  to  cotitracts  procured 
by  duress  and  fraud,  at  the  expense  of 
the  rights  of  married  women.     Duress 
by  a  stranger,  by  procurement  of  the 
party  that  shall  have   the  benefit,  is  a 
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pood  cause   to    avoid  :    43  E.    III.  6 ;  of  the   act,    it   would   seem    the   more 

Rolle    Abr.    688,    s.    c.      Much    more  reiisoimble    rule  to  hold  ihnt  the  wan 

»houId  it  be  pood  cause  to  avoid,  when  of*  assent  renders  the  act  voidable,  even 

the   immediate   aj^'ent    is  the    husband,  though  the   party  claiminj;    the  benefit 

even  though  the  threat  is  aimed  at  his  of  the  act  may  not  have  been  privy  to 

own  person  and  not  the  wife's.  the  duress.     The  fact  that  a  note  was 

It  is  true  that  it  has  been  s/iid  that  originally  obtained  by  duress,  will  not 

duress  by  a   siranper  without   making  be  a  good  defence  to  the   note    in   the 

the  obligee    party  thereto,  is   no  cause  hands  of  a  bona  Jide  holder  for  a  valu- 

to  avoid  :    Keilw.    154  n  ;    Bac.    Abr.,  able  consideration  paid  before  its  matu- 

**  Duress,'*  B.     See  also  TaUeyv.  Rolh-  rity  :  Hogan  v.   Mnorr,  48    Geo.    156  : 

inaon^  22  Gratt.  895.     But  this  proposi-  Carke  v.  Peace^  41   N.    IL  414.     But 

tion  has  with  good  reason   been  qiies-  this  principle  can  not  affect  the  decision 

tioned  :   I  Story  on  Contracts  (5tli  cd.),  of  this   case,  fur    the    reason    that   the 

\  578.    Sec  also  Vnnder  IJovph  v.  Xctte,  notes  sued  on  were  indorsed  to  plaintiffs 

32  Tex.  184;   Olmtri  v.  Mf-nfjer,  39  Id.  after  maturity. 

76.     And  uitless  the  rights  of  innocent  Marshall  D.  Ewell. 

third   parties    have    intervened    which  Chicago,  June  19,  1878. 

Would   be  prejudiced  by  the  avoidance 
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A  letter  addressed  to  a  lumber  merchant  in  the  following  language:  "Please 
send  my  son  the  lumber  he  asks  for,  and  it  will  be  all  right,"  is  a  guaranty  that 
the  lumber  sold  and  delivered  to  the  son,  at  the  time  of  its  presentation,  will  be 
paid  for. 

But  such  guaranty  is  not  contiunivg,'  so  as  to  make  the  guarantor  liable  for 
lumber  subsequently  purchased  by  the  son  from  the  same  merchant.  And  pay 
nicnts  aftef^vard  made  by  the  principal,  on  account,  will  be  applied  in  satisfaction 
of  the  first  purchase,  and  consequent  discharge  of  the  guarantor's  liability. 

Error  to  the  Court  of  Common  Pleas  of  Stark  county. 

The  original  action  was  brought  by  plaintiff  in  error,  in  the 
Court  of  Common  Pleas  of  Stark  county,  against  one  T.  C.  Hea- 
cock,  as  principal  debtor,  and  the  defendant  in  error,  as  guarantor, 
seeking  to  recover  a  balance  remaining  due  on  an  account  for  lum- 
ber sold  and  delivered  by  plaintiff's  firm  to  the  said  T.  C.  Hea- 
cock.  The  first  items  of  the  account  bore  date  May  11th  1868, 
and  were  of  the  value  of  ?226.  Then  followed  sundry  items  for 
lumber  delivered  at  different  dates,  extending  down  to  January 
1869,  and  amounting  in  the  aggregate  to  ^2902.  Credits  were 
given  for  payments,  at  sundry  times,  to  the  amount  of  $2522. 
The  present  defendant  demurred,  on  the  ground  that  the  facts 
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Stated  did  not  constitute  a  cause  of  action  against  him ;  and  on 
this  demurrer  judgment  was  rendered  in  his  favor. 

To  reverse  this  judgment  on  the  demurrer,  the  plaintiff  filed  his 
petition  in  error  in  the  District  Court,  where  the  question  of  error 
was  reserved  for  the  decision  of  the  Supreme  Court. 

That  part  of  the  petition  which  states  the  complaint  against  the 
present  defendant,  was  as  follows : — 

"And  the  plaintiff  further  says  that,  in  consideration  that  the 
firm  of  E.  H.  Potter  would  sell  to  said  T.  C.  Heacock  lumber  at 
his  request,  such  as  he  would  need  in  the  business  of  a  builder  and 
lumbet*  merchant ;  which  business  said  Heacock  was  about  to 
engage  in  at  the  time  he  commenced  purchasing  lumber  of  said 
firm ;  the  said  Edwin  Heacock  did  promise  and  guarantee  in  writ- 
ing to  said  firm,  that  he  would  be  accountable  to  said  firm  for 
whatever  lumber  said  firm  might  sell  to  said  T.  C.  Heacock  in  his 
said  business,  and  make  it  all  right,  a  copy  of  which  guaranty  is 
here  given  as  part  hereof: — 

"  *  Alliance,  May  11th  1868. 

"  'E.  H.  Potter:  Please  send  my  son  the  lumber  he  asks  for, 
and  it  will  be  all  right.  I  had  to  get  him  to  write  this,  as  I  was 
kicked  with  a  horse  one  week  ago  on  the  arm,  and  cannot  more 
than  write  my  name,  if  that. 

"  '  Signed,  Edwin  Heacock.' 

"  That  said  T.  C.  Heacock  is  the  son  of  Edwin  Heacock,  and 
at  the  time  of  writing  said  guaranty  and  the  commencement  of 
dealing  between  said  firm  and  him  in  said  account,  the  said  T.  C. 
Heacock  was  about  to  engage  in  the  business  of  building  houses 
and  keeping  a  lumber-yard  for  the  sale  of  lumber  of  all  kinds,  in 
the  village  of  Alliance,  in  said  county  of  Stark,  and  had  no  capital 
or  credit  of  his  own ;  that  he  expected  to  carry  on  said  business 
through  several  seasons,  all  of  which  was  known  to  the  said  E.  H. 
Potter  and  to  said  Edwin  Heacock,  and  in  order  to  give  him,  said 
T.  C.  Heacock,  such  credit  from  the  said  firm  as  he  might  desire 
in  his  said  business,  said  Edwin  Heacock  executed  said  letter  of 
guaranty  and  delivered  it  to  his  son,  T.  C.  Heaqock,  who  is  the 
son  mentioned  therein,  for  the  purpose  of  its  being  delivered  to  the 
firm  of  E.  H.  Potter,  as  a  guaranty  to  them,  and  to  procure  credit 
for  his  son,  and  it  was  signed  and  executed  by  said  Edwin  Hea- 
cock, on  or  about  May  11th  18G8,  and  produced  to  said  firm  and 
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deliTered  to  it  by  said  T.  C.  Heacock  when  he  first  applied  to  them 
to  buy  lumber.  And,  induced  by  said  letter,  and  in  faith  of  said 
promise  and  guaranty,  which  was  then  delivered  to  said  firm  in  the 
way  of  his  business  as  such  builder  and  keeper  of  a  lumber-yard« 
and  for  reasonable  prices,  and  on  reasonable  terms,  agreed  upon 
between  said  firm  and  said  T.  C.  Heacock,  said  firm  sold  lumber  to 
said  T.  C.  Heacock,  at  different  times,  as  shown  in  the  foregoing 
account,  for  the  purpose  of  enabling  him  to  carry  on  his  said  busi- 
ness, in  all  amounting  to  the  sum  of  $2962.51,  up  to  September 
15th  1871,  on  which  the  sum  of  $2522.78  has  been  paid  as  afore- 
said, and  the  credit  and  time  of  payment  of  the  said  lumber  by 
said  Heacock  to  said  firm  has  .long  since  expired,  and  yet  said  T. 
C.  Heacock  has  not,  nor  has  said  Edwin  Heacock,  paid  said  snm 
yet  due,  nor  any  part  thereof.  And  of  all  of  said  premises  said 
Edwin  Heacock  had  frequent  notice,  and  yet  he  refuses  to  pay  the 
said  firm,  and  to  this  plaintiff,  as  surviving  partner  thereof,  the  said 

sum  so  due,  or  any  part  thereof,  although  often  requested  so  to  do." 

I 

Joseph  Parker,  for  plaintiff"  in  error. — The  writing  of  Edwin 
Heacock  is  an  absolute  guaranty  as  soon  as  acted  upon,  without 
special  notice  of  its  acceptance :  Powers  v.  Bumcrantz,  12  Ohio 
St.  273. 

The  weight  of  recent  decisions  in  England  and  in  this  country 
establishes  the  following  rules  for  the  construction  of  guaranties : 

1.  They  are  governed  by  the  same  rules  of  construction  as 
other  contracts. 

2.  They  are  most  strongly  construed  against  the  guarantor,  and 
there  is  a  presumption  in  favor  of  validity. 

3.  The  court  must  give  effect  to  the  intention  of  the  parties. 

4.  To  arrive  at  the  intention  of  the  parties,  the  circumstances 
under  which,  and  the  purposes  for  which,  the  contract  was  inade 
may  be  proved,  and  must  be  kept  in  view  in  its  construction :  Crist 
v.  Burlingame,  62  Barb.  (N.  Y.)  35 ;  De  Colyar  on  Guaranties 
214;  2  Parsons  on  Contracts  600;  Salmon  Falls  Co.  v.  Ports- 
mouth Co.,  46  N.  H.  249 ;  10  Ad.  &  E.  309 ;  5  Conn.  149 ;  3 
Keman  232 ;  8  Johns.  (N.  Y.)  119 ;  24  Wend.  82 ;  3  Denio  512 ; 
5  Allen  47. 

Construing  this  writing  in  the  light  of  the  rules  laid  down, 
Edwin  Hea<50ck  meant  to  bind  himself  to  pay  any  balance  owing 
to  the  plaintiff"  by  T.  C.  Heacock  :*  Sickle  v.  Marsh,  44  How.  91 ; 

Vol.  XXVn.— 95 
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De  Colyar  on  Guaranties  240,  244,  245,  246,  247,  248 ;  Boehym 
T.  Murphy^  40  Mo.  57. 

James  Amerman,  for  defendant  in  error. — The  liability  of  Edwin 
Heacock  must  be  gathered  from  the  entire  instrument  written  by 
him.  It  cannot  be  forced  upon  him  by  proof  or  allegation  aliunde 
the  instrument.  What  he  intended  must  appear  in  writing  because 
of  the  Statute  of  Frauds :  Btishnell  v.  Bishop,  28  111.  204 ;  Rus-- 
9^11  V.  Clark,  7  Cranch  62. 

If  the  instrument  is  a  sufficient  and  legal  guaranty,  then,  as 
such  guaranty,  it  became  exhausted  by  the  first  purchase  under 
it :  Dixon  v.  Frusee,  1  E.  D.  Smith  30 ;  Kay  v.  Groves,  6  Bing. 
276 ;  Hayden  v.  Orane,  1  Lans.  181 ;  Anderson  v.  Bleakly,  2 
W.  &  S.  237 ;  Whitney  v.  Groot,  24  Wend.  82 ;  Gard  v.  Ste- 
phens, 12  Mich.  292 ;  119  Mass.  435. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — Counsel  for  defendant  in  error  claims  that  the  instru- 
ment of  writing  upon  which  the  petition  in  this  case  bases  the 
liability  of  his  client  is  not  a  guaranty  of  any  kind.  The  petition, 
however,  avers  that  it  was  acted  upon  as  a  guaranty  by  the  plain- 
tiff's firm;  and  from  its  terms  we  think  it  was  intended  by  the 
writer  that  it  should  be  so  understood  and  acted  on.  It  is  not  a 
representation  as  to  the  solvency  or  pecuniary  circumstances  of  the 
party  about  to  ask  credit  from  the  plaintiff;  but  a  request  or  direc- 
tion that  such  credit  should  be  given,  and  an  unqualified  assurance 
that  the  doing  so  would  "be  all  right.'*  The  sale  and  delivery 
which  it  directs  or  requests  could  only  be  made  "all  right*'  to  the 
plaintiff  by  punctual  payment,  according  to  the  terms  of  the  sale. 
And  we  think  the  writing  imports  a  guaranty  of  such  payment. 
It  was  an  absolute  assurance  that  the  lumber  which  might  be  deliv- 
ered to  defendant's  son,  at  his  request,  would  be  paid  for. 

But,  within  a  week  from  the  date  of  this  guaranty,  the  son 
obtained  from  the  plaintiff  lumber  to  the  value  of  ?226,  on  the 
faith  of  this  guaranty,  this  being  the  full  amount  that  he  then 
asked  for;  and  this  amount  he  has  since  fully  paid  for.  The  only 
question  arising  on  the  demurrer  to  plaintiff's  petition  is,  whether 
the  guaranty  in  question  is  a  continuing  one,  referable  by  its  terms 
to  other  and  subsequent  sales  of  lumber,  made  by  plaintiff  to  defend- 
ant's son,  or  whether  its  terms  limit  it  to  a  single  transaction. 

We  see  no  good  reason  why  contracts  of  warranty  should  not  be 
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construed  by  the  rules  applicable  to  the  construction  of  contracts 
generally.  As  contracts  by  which  the  guarantor  assumes  the 
position  of  a  surety,  and  becomes  responsible  for  the  default  of  his 
principal,  there  would  seem  to  be  good  reason  for  not  holding  him 
liable  beyond  the  express  terms  of  his  agreement;  and,  on  the 
other  hand,  there  can  be  no  good  reason  why  a  guarantor,  who 
procures  a  credit  to  be  given  which  would  have  otherwise  been 
refused,  should  not  be  held  liable  to  the  full  extent  warranted  by 
the  terms  of  the  guaranty.  In  all  written  contracts,  we  think  the 
language  of  the  parties  should  be  so  construed  as  to  give  effect  to 
their  clearly  ascertained  intention.  And,  as  an  additional  rule, 
we  think  it  well  settled  that  all  contracts,  in  which  the  terms  are 
in  any  respect  equivocal,  should  be  read  in  the  light  of  the  circuw- 
stances  under  which  they  were  entered  into.  This  is  to  be  done, 
not  for  the  purpose  of  varying  the  intention  of  the  parties,  as  dis- 
closed by  the  writing,  but  of  ascertaining  what  the  parties,  in  fact, 
meant  by  the  doubtful  language  employed  for  the  expression  of 
their  intention.  The  language  of  the  guaranty  in  this  case  is, 
**  Please  send  my  son  the  lumber  he  asks  for,  and  it  will  be  all 
right.'' 

There  is  no  express  limit  to  the  quantity  of  lumber  to  be  fur- 
nished. This  is  left  to  depend  solely  on  the  pleasure  of  the  pur- 
chaser. But  it  may  well  admit  of  doubt  whether  it  contemplates 
more  than  a  single  purchase.  Its  language  is  in  the  present  tense. 
And  it  might,  therefore,  be  held  that  this  language  embraces  only 
such  lumber  as  the  guarantor's  son  should  ask  for,  upon  the  pre- 
sentation of  the  guaranty.  And  as  it  contains  no  express  reference 
to  future  transactions,  such,  we  think,  should  be  its  construction, 
if  read  without  regard  to  the  circumstances  under  which  it  was 
written  or  acted  upon.  And  in  support  of  such  a  construction,  it 
is  certain  that  many  authorities,  both  English  and  American,  might 
be  cited.  In  order,  therefore,  to  extend  the  meaning  of  this  guar- 
anty beyond  the  necessary  import  of  its  terms,  the  petition  under 
consideration  states  that  it  was  written  and  acted  upon  under  cer- 
tain circumstances  which  are  supposed  to  give  its  language  a  mean- 
ing that  it  would  not  otherwise  import.  But,  looking  to  all  the 
circumstances  stated  in  the  petition,  we  think  they  are  not  sufficient 
to  give  the  guaranty  relied  on  a  more  extended  meaning  than  its 
terms  would  ordinarily  import.  It  is  averred  that  the  guarantor 
knew  that  his  son  was  about  engaging  in  the  lumber  business^ 
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which  he  expected  to  carry  on  for  several  seasons.  But  the  writ- 
ing contains  no  reference  to  that  fact ;  and  it  is  not  averred  that 
the  son  expected  or  intended  to  make  a  series  of  purchases  of  lum- 
ber from  the  plaintiff,  and  that  this  fact  was  known  to  the  father- 
It  is  also  alleged  that  the  plaintiff,  from  time  to  time,  furnished  to 
the  son  the  different  bills  of  lumber  stated  in  their  account,  in 
reliance  upon  this  guaranty.  But  it  is  not  alleged  that  this  fact 
was,  during  this  time,  known  to  the  father,  or  acquiesced  in  by 
him.  Had  such  been  the  fact,  it  would  be  a  practical  construction 
of  his  contract,  by  the  guarantor,  which  we  might  well  adopt  and 
enforce. 

Looking,  then,  to  the  language  of  the  guaranty,  its  operative 
wsords  are :  "  Send  my  son  the  lumber  he  asks  for,  and  it  will  bo 
all  right.*'  This  language  clearly  imports  that  the  father  knew 
that  his  son  was  desirous  of  procuring  some  lumber  from  the 
plaintiff  upon  credit.  He  clearly  intended  to  procure  such  credit  for 
his  son  by  guaranteeing  payment  for  such  lumber  as  his  son  should 
ask  for  and  obtain  upon  the  presentation  of  the  writing  to  the 
plaintiff.  And  we  think  it  does  not  clearly  import  more  than  this. 
The  guaranty  is  co-extensive  with  the  order  or  direction  given, 
and  this  order  was  fully  complied  with  when  the  plaintiff,  upon  its 
presentation,  sold  and  delivered  to  the  son  the  lumber  which  he 
then  asked  for. 

Many  cases  might  be  cited  in  which  similar  language  has  been 
confined  in  its  interpretation  to  a  single  transaction :  Whitney  v. 
aroot,  24  Wend.  82 ;  Gard  v.  Stevens,  12  Mich.  292 ;  White  y. 
Reed,  15  Oonn.  457 ;  Anderson  v.  Blakely,  2  W.  &  S.  237. 

On  the  other  hand,  cases  are  not  wanting  in  which  guaranties  no 
more  comprehensive  in  their  form  of  expression  have,  under  the 
circumstances  of  the  case,  been  construed  as  continuing. 

Upon  this  subject,  it  has  been  well  said,  that  "the  chief  difficulty 
lies  in  determining  what  interpretation  should  be  put  on  a  guar- 
anty which  is  so  worded  that  it  may  either  extend  to  a  series  of 
sales  or  advances,  or  be  limited  to  the  first.  The  better  opinion 
would  seem  to  be,  that  such  an  instrument  should  be  confined  to 
the  immediate  transaction,  unless  the  language  of  the  promise  is 
sufficiently  broad  to  show  that  it  was  meant  to  reach  beyond  the 
present,  and  render  the  guarantor  answerable  for  future  credits. 
The  tendency  of  decision  in  this  country  has,  accordingly,  been 
against  construing  guaranties  as  continuing,  unless  the  intention 
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of  the  parties  is  so  clearly  manifested  as  not  to  admit  of  a  reason- 
able doubt."  2  Am.  Lead.  Cas.  141 ;  citing  Congdon  v.  Read^  7 
R.  I.  676 ;  Gold  v.  Stevemy  12  Mich.  292 ;  White  v.  Reed,  15 
Conn.  457 ;  Whitney  v.  aroot,  24  Wend.  82 ;  Wehh  v.  Dickemon, 
11  Id.  62;  Aldriche  v.  Higgim,  16  S.  &  R.  213;  Anderson  v. 
Jilakley,  2  W.  &  S.  237. 

Wd  are  of  opinion  that  the  judgment  of  the  Court  of  Common 
Pleas  should  be  affirmed. 

Judgment  affirmed. 


I.  Eren  courts  and  text  books,  with 
bat  few  exceptions,  fail  to  accurately  dis- 
tinguish between  guaranty  and  surety- 
ship. In  truth,  the  popular  meaning 
of  the  terms  is  the  one  generally  laid 
down  by  our  Inw  writers.  The  dividing 
line  seems  wholly  imaginary  ;  not  that 
they  do  not  distinguish  between  the  prin- 
cipal and  conditional  contract  of  war- 
ranty, but  the  appellation  of  guaranty, 
or  suretyship,  is  applied  indifferently  to 
either  kind  of  contract.  Thus  in  2  Par- 
dons on  Contracts  3,  *  a  guaranty  is  held 
to  be  a  contract  by  which  one  person  is 
bound  to  another  for  the  due  fulfilment 
of  a  promise,  or  engagement  of  a  third 
party."  (Same  definition  for  a  surety.) 
Ibid.  5.  **  No  special  words  are  necessary 
to  constitute  a  guaranty"  (or  surety). 
Hilliard  on  Contracts,  vol.  2,  28,  §  1, 
*•  Suretyship  is  one  of  the  forms  in 
which  one  may  incur  liability  for  the 
benefit  of  another."  Ibid.  29.  **  But  the 
established  distinction  between  surety- 
ship and  other  contracts  of  the  same 
general  class,  is  by  no  means  accurately 
observed  in  the  language  of  courts  or 
of  elementary  writers,  and  one  may  in- 
cur the  liability  of  a  surety  without  the 
use  of  that  particular  word.'*  All  of 
above  remarks  are  applied  also  to 
guaranty. 

So  Addison  on  Contracts  3,  |  I  111, 
**The  condition  or  undertaking  of  a 
surety  is  a  contract  by  one  person  to  be 
answerable  for  the  payment  of  some 
debt,  or  the  performance  of  some  act  or 
duty,  in  case  of  the  failure  of  another 


person  who  is  himself  principally  re- 
sponsible for  the  payment  of  such  debt, 
or  the  performance  of  the  act,  or  duty." 
(Same  definitions  for  guaranty.)        • 

Even  Kent  fails  to  draw  the  line,  for 
in  his  vol.  3,  121,  "a  guaranty,  in  its 
enlarged  sense,  is  a  promise  to  answer 
for  the  payment  of  some  debt  or  the  per- 
formance of  some  duty  in  the  case  of 
the  failure  of  another  person  who,  in 
the  first  instance,  is  liable." 

So  in  the  English  case  of  Wright  v. 
Simpson^  6  Vesey  734,  Lord  Eldon 
says,  "The  surety  is  a  guaranty." 

To  the  same  tenor  are  most  of  the 
different  state  courts.  But  in  Pennsyl- 
vania a  broad,  sharp  line  of  variance 
has  been  laid  down. 

Thus,  in  one  of  the  earliei'cases,  Mar- 
berger  et  al,  v.  Pott*^  4  Harris  9,  the 
court  in  deciding  that  an  engagement 
endorsed  on  a  promissory  note  as  fol- 
lows:  ** I  hereby  acknowledge  to  be 
secuHty  for  the  within  amount  of  $500 
until  satisfactorily  paid  by  W.  A.," 
was  a  contract  of  suretyship,  say,  *'  The 
word  *  security*  has  an  established  and 
well-known  meaning  in  the  minds  of 
most  people  and  indicates  an  obligation 
to  stand  for  the  sum  absolutely  unless 
discharged  by  the  supine  negligence  of 
the  obligor  after  notice.  It  is  in  broad 
contrast  with  the  word  *  guaranty.* 
which  imparts  a  conditional  liability  if 
due  steps  are  taken  against  the  prin- 
cipal.*' 

In  Allan  v.  Hubert,  13  Wright  259, 
the  question  arose  whether  **For  con- 
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sideration  received  I  hereby  agree  to 
become  security  for  the  faithful  per- 
formance of  the  above  agreement,*'  was 
a  guaranty,  or  a  suretyship.  The  Su- 
preme Court,  in  deciding  it  (Strong, 
J.),  say,  *' Wc  are  of  opinion  that  he 
undertook  as  surety.  His  engagement 
was  direct,  not  contingent." 

But  in  Rexgart  v.  White,  2  P.  F. 
Smith  438,  which  is  the  leading  case  on 
the  subject,  the  court  is  particularly 
happy  and  transparently  clear  in  its 
ruling.  The  matter  before  it  was  this, 
Emory  having  contracted  for  goods 
to  bo  paid  for  in  nails,  Reigart  wrote  to 
the  seller,  "  If  you  have  not  shipped  the 
goods,  ship  immediately,  and  I  will  be 
responsible  for  the  delivery  of  the  nails 
by  Emory."  The  court  (Agnew,  J.) 
deciding  it  to  be  a  suretyship,  not  a 
guaranty,  says,  **  It  would  be  difficult 
to  define  the  commercial  contract  of 
guaranty  so  clearly  as  to  reconcile  all 
the  adjudged  cases  lying  upon  the  con- 
fines between  guaranty  and  suretyship. 
But  there  is  one  element  in  the  former 
to  be  found  in  all  guaranties  which  sel- 
dom fails  as  a  mark  of  distinction.  *  * 
A  guaranty  is  an  engagement  to  pay  in 
default  of  solvency  in  the  debtor,  pro- 
vided due  fliligence  be  used  to  obtain 
payment  from  him,  *  *  *  a  contract 
of  suretyship  being  a  direct  liability  to 
the  creditor  for  the  act  to  be  performed 
by  the  debtor,  and  a  guaranty  being  a 
liability  only  for  his  ability  to  pdl'form 
this  act.  In  the  former  the  surety  as- 
sumes to  perform  the  contract  of  the 
principal  debtor  if  he  should  not,  and 
in  the  latter  the  guarantor  undertakes 
that  his  principal  can  perform  ;  that  he 
is  able  to  do  so.  From  the  nature  of 
the  former,  the  undertaking  is  immedi- 
'ate  and  directs  that  the  act  shall  be 
done,  which,  if  not  done,  makes  the 
surety  responsible  at  once,  but  from  the 
nature  of  the  latter  non-ability  (in  other 
words,  insolvency)  must  be  shown." 

In  Kramph^s  Executrix  v.  Ilatz^s  Exec- 
utors, 2  P.  F.  Smith  525  (Woodward, 


C.  J.),  the  court  say,  "  A  surety,  bj 
his  contract,  undertakes  to  pay  if  the 
debtor  do  not ;  the  guarantor  under- 
takes to  pay  if  the  debtor  cannot.  The 
one  is  the  insurer  of  the  debt,  the  other 
an  insurer  of  the  solveticy  of  the 
debtor." 

Woods  v.  Sherman,  21  P.  F.  Smith 
100,  and  Ashton  v.  Bayard,  Id.  139,  are 
analogous  cases. 

So  in  Massachusetts  in  Dale\,  Young^ 
24  Pick.  252,  the  court  (Shaw,  C.  J.) 
in  holding  that  the  words  **  Please  send 
W.  goods  to  the  amount  of  $100  and  I 
will  guaranty  the  same  in  four  months," 
to  be  a  guaranty,  and  not  a  suretyship, 
said,  '<  *  *  ♦  the  contract  contained  in 
the  written  papers  *  *  *  was  a  col- 
lateral undertaking  to  pay  in  case  that 
Wetherbee  should  not,  and  was,  there- 
fore, strictly  a  guaranty  for  the  debt  of 
another." 

We  may  gather  from  the  above  cases 
that  a  suretyship  is  a  contract  to  pay  if 
another  does  not ;  a  guaranty,  a  contract 
to  pay  if  another  can  not. 

2.  The  view  taken  by  the  court  in 
the  principal  case  as  to  what  constitutes 
a  continuing  guaranty  seems  to  be  the 
correct  one,  viz.,  that  the  intention  of 
the  parties  gathered  from  the  four  cor- 
ners of  the  writing,  coupled  with  the 
actions  of  the  parties  under  the  same, 
must  determine  the  nature  of  the  guar- 
anty. 

Thus  in  Michigan  State  Bank  v.  John 
Peck,  28  Vt.  200,  the  following  con- 
tract was  held  to  be  a  continuing  guar- 
anty: *'  C.  C.  Trowbridge,  Esq.,  Presi- 
dent, Detroit,  R.  II.  &  Co.,  are  autho- 
rized to  value  upon  us,  or  either  of 
us,  to  the  amount  of  $2500,  in  such 
amounts  and  on  such  time  as  they  may 
require,  which  will  be  duly  honored,  and 
we  hereby  jointly  and  severally  hold 
ourselves  accountable  for  the  accept- 
ance and  payment  of  such  drafts,"  the 
court  (Redfibld,C.  J., )  saving,  **  The 
terms  used  would  certainly  more  natu- 
rally incline  me  to  regard  it  as  a  single 
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^aranty  for  $2500,  and  there  to  end. 
Bat  when  we  find  the  plaintiff  actinj; 
apon  it  as  a  continutnt;  guarantee,  and 
iho  defendanu^  assuming  the  drafts  witb- 
oat  objection,  it  is  impossible  to  doubt 
that  it  WHS  so  intended  by  all  the  par- 
ties. And  as  the  terms  used  are  alto- 
gether consistent  with  such  construc- 
tion, we  think  the  practical  construction 
i;iven  it  by  all  the  parties  must  be  held 
binding  upon  them.  In  other  words, 
where  the  terras  of  a  guaranty  will 
Admit  of  its  continuance,  the  practical 
construction  put  upon  it  by  all  parties 
19  the  true  one.'* 

In  HotchkiM  V.  Darnex,  34  Conn.  27, 
m,  guaranty  in  these  words,  **  Mr.  H., 
yon  can  let  I),  have  what  goods  he 
calls  for,  and  I  will  sec  that  the  same  are 
settled  for,"  was  held  to  be  a  continu- 
ing contrac,  the  court  (Park,  J.)  say- 
ing, ''The  decisions  are  not  uniform" 
(as  to  guaranties)  "in  the  conclusions 
arrived  at,  from  the  fact  that  no  two 
cases  can  be  found  precisely  alike,  and 
different  couru  have  established  differ- 
ent rules  of  construction.  *  *  *  In  re- 
lation to  the  rule  that  should  govern 
courts  in  construing  contracts  of  this 
description,  the  weight  of  authority 
gathered  from  all  the  cases  upon  this 
subject,  is  in  conformity  to  the  rule  of 
construction  adopted  by  our  own  court, 
that  the  contract  of  a  surety  must  be 
construed  according  to  the  intent  of  the 
parties.'* 

In  2  Kent  Com.  557,  the  rule  is  laid 
down  thus,  *'The  true  principle  of  sound 
ethics  is,  to  give  the  contract  the  sense 
in  which  the  person  making  the  promise 
believed  the  other  party  to  have  accepted 
it,  if  he  in  fact  did  so  understand  and 
accept  it." 

Dixon  V.  Frazer,  I  E.  D.  Smith  (N. 
Y.)  32,  is  somewhat  similar  to  the  prin- 
cipal case.  There  the  father  told  the 
plaintiff's  clerk,  that  his  son,  Isaac, 
would  want  some  hardware,  and  re- 
quested  that  the   plaintiff  would    *^  let 


him  (the  son)  have  what  he  wanted, 
and  he  (defendant)  would  sec  that  he 
(plaintiff)  was  paid."  Hardware  was 
furnished  to  the  son  in  consequence.  A 
running  account  was  opened  for  four 
years,  until  Frazer  (son)  failed.  The 
purchases  were  made  from  time  to  time, 
though  the  defendant  made  no  other 
promises  to  pay.  The  court  (Wood- 
buff,  J.)  in  holding  that  it  was  not  a 
continuing  guaranty,  said,  **  An  agree- 
ment of  this  description,  will  not  be 
deemed  a  continuing  undertaking  unless 
its  language  clearly  indicates  that  such 
was  the  intention  of  the  parties.  The 
defendant  plainly  had  been  in  some 
manner  apprised  that  Isaac  would  want 
some  hardware  ;  when  that  want  was 
satisfied,  the  purpose  and  scope  of  his 
promise  was  accomplished." 

In  Baker  v.  Rand,  13  Barb.  152  (N. 
Y.)  a  letter  as  follows,  ''Gents,  what- 
ever goods  yon  sell  to  A.  B.  to  be  sold 
in  our  store,  we  will  consent  that  he 
may  take  the  money  out  of  our  concern 
to  pay  for  the  same,  &c.  The  said  A. 
shall  have  the  liberty  of  taking  the  pay 
out  of  our  concern  as  fast  as  the  goods 
are  sold,"  was  held  not  to  be  a  continu- 
ing guaranty,  the  court  (Hand,  J.) 
saying,  '*  A  claim  against  a  guarantor 
is  striclissimi  Juris;  and  the  intention 
should  be  clear  and  manifest.  *  ♦  * 
If  the  plain  terms  of  the  contract  may 
be  fulfilled  by  being  confined  to  one 
transaction,  courts  are  not  anxious  to 
extend  it  to  others.  There  should  be 
words  showing  the  contemplation  of  a 
continuous  supply."  To  the  same  effect 
are  Lewis  v.  Dtvight,  10  Conn.  100  ;  Lee 
V.  Dick,  10  Peters  482  ;  Dobbin  v.  Brad- 
ley, 17  Wend.  425;  Russell  v.  Clark's 
ExWSf  3  Cranch  69. 

3.  The  rule  as  to  notice  seems  to  be, 
that  if  the  matter  guaranteed  was  pecu- 
liarly within  the  purview  and  knowledge 
of  the  plaintiff,  or  where  he  had  to  exer- 
cise some  option,  notice  must  be  given  ; 
but  where  the  guarantor  knew,  or  coald 
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easily  hare  known  if  he  would,  none  is 
necessary  ;  nor  is  it  where  the  guarantor 
is  not  prejudiced  by  lack  of  it. 

Thus  in  3  Kent  123,  **  Therule  (ns  to 
a  guarnnty)  is  not  so  strict  as  in  the 
case  of  ncjjotiable  paper,  and  the  nej^lect 
to  give  notice  roust  have  produced  some 
loss,  or  prejudice  to  the  guarantor." 

So  in  Bull  V.  Bliss,  30  Vt.  127,  the 
court  (Bennett,  J.)  says,  "The  law 
merchant  docs  not  extend  to  guaranties, 
and  as  the  case  shows  the  utter  insolvency 
of  the  principal,  there  is  no  ground  to 
claim  the  defendant  has  been  damnified 
for  want  of  an  earlier  notice.  *  *  *  It 
has  been  frequently  held  that  if  the 
notice  is  not  in  time  to  enable  the 
guarantor  to  save  himself  harmless,  the 
defendant  must  show  it,  and  that  in  a 
case  where  the  defendant  could  not 
have  suffered  for  want  of  it,  it  is  dis- 
pensed with." 

In  Parkman  v.  Brewster,  15  Gray 
(Mass.)  291,  the  court  (Merrick,  J.) 
lays  down  the' rule  thus,  ''If  there  has 
been  no  unnecessary  delay  or  negli- 
gence on  the  part  of  the  holder  of  a 
guaranteed  note,  it  does  not  appear  to 
be  an  essential  pre-requisite  to  the  main- 
tenance of  an  action  against  the  guar- 
antor, that  a  demand  when  the  note 
became  due  should  have  been  made 
upon,  or  that  he  should  then  have  been 
notified  of  the  default  of  the  maker. 
The  rule  is  somewhat  different  when 
the  guarantee  is  of  a  debt  which  is  sub- 
sequently to  be  created,  when  the  party 
cannot  know  beforehand  whether  he  is 
to  be  ultimately  liable,  or  not,  nor  to 
what  extent,  it  is  necessary  in  order  to 
charge  him,  that  he  should  have  rea- 
sonable notice  of  the  amount  of  the  in- 
debtedness incurred  by  the  principal 
debtor  and  of  his  failure  to  pay  it." 

Still  more  clearly  and  emphatically  is 
the  rule  laid  down  in  Uashford  v.  Sfuiw^ 
4  Ohio  St.  263  (Bartlet,  J.),  deliver- 
ing the  opinion  of  the  court,  says, 
**  Demand  and  notice  are  requisite  to 
charge  a  guarantor,  where  the  fact  on 


which  his  liability  is  made  dependent, 
rests  peculiarly  within  the  knowledge 
of  the  guarantee,  or  depends  ou  his 
option.  But  where  the  fact  which  deter- 
mines the  liability,  is  one  which  the 
guarantor  knows,  or  is  bound  to  know, 
or  which  is  equally  within  the  power  of 
both  parties  to  ascertain  ;  in  other  words, 
where  each  party  has,  in  legal  contem- 
plation, equal  means  of  information, 
the  guarantor  must  take  notice  at  his 
peril.  *  *  * 

So  in  Vyse  v.  Wakefield,  6  Mces.  & 
W.  442  (Exchequer),  I^rd  Abinger, 
C.  B.,  decides,  **The  rule  is"  (as  ip 
notice  in  cases  of  guaranty)  '*  that 
where  the  party  stipulates  to  do  a  cer- 
tain thing  in  a  certain  specific  event, 
which  may  become  known  to  him,,  or 
with  which  he  can  make  himself  ac- 
quainted, ho  is  not  entitled  to  any 
notice  unless  he  stipulates  for  it ;  bat 
where  it  is  to  do  a  thing  which  lies 
within  the  peculiar  knowledge  of  the 
other  party,  then  notice  ought  to  be 
given.  *  *  *"  Baron  Parke,  in  same 
case,  says,  *'*  *  *  My  present  impres- 
sion is  that  where  any  option  at  all 
remains  to  be  exercised  on  the  part  of 
the  plaintiff,  notice  of  his  having  deter- 
mined that  option,  ought  to  be  given." 

So  also  Norwood  v.  Ramsey,  15  S.  & 
R.  31  ;  Fcgenhuah  v.  lAwg^  28  Penn. 
193;  Bracken  v.  Rich,  23  Minn.  485. 

4.  But  as  to  acceptance,  a  much 
stricter  rule  obtains,  requiring  notice  of 
the  acceptance  of  the  guaranty  as  a  pre- 
requisite to  liability. 

Thus  in  Kellogg  v.  Stockton,  5  Casey 
(Penn.)  460,  the  court  (Lewis,  C.  J.), 
held,  *'It  is  essential  in  such  a  case  " 
(that  of  a  guaranty)  **that  the  plaintiff 
should  accept  and  give  credit  on  the 
faith  of  the  proposition ;  and  it  is 
equally  necessary  that  the  guarantor 
should  be  notified  that  his  offer  has  been 
accepted,  otherwise  there  is  no  contract. 
A  mere  offer  not  accepted,  is  not  a  con- 
tract; and  mere  mental  acceptance  of  a 
proposition,   not  communicated  to  the 
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party  to  be  charged,  is  not  an  accept-  payment  of  a  debt)  **  binding  as  agoar- 

ance  at  all  in  the  eye  of  the  law.  *  *  *  amy,  reasonable  notice  must  be  given 

It  has  been  said  that  notice  of  accept-  that  it  is  accepted  as  such,  and  credit 

ance  is  not  necessary  where  the  agree-  given  on  the  faith  of  it."  *  *  *  "This 

ment  to  accept  the  guaranty  is  contem-  rule   as   to   notice,  it  seems,  does   not 

poraneous  with  it :  Wildes  v.  Sai'age,  1  apply  to  cases  where  the  guarantor  and 

Story  26.     This  has  been  generally  con-  creditor  reside  in  the  same  city,  and  the 

sidered  an  exception  to   the   rule,*  *  *  agreement  to  accept  is  contemporaneous 

bat  it  merely  affirms  that  when  the  guar-  with  the  guaranty.'* 

antor  is  present,  and  the  agreement  to  See  also.    White  t.  Reed^  15  Conn, 

accept  is  made  the  moment  he  offers  it,  457;    Lawson.v.   Town,    3   Ala.    373; 

this  is  notice,  and   surely  neither   law  Tuckerman  v.   French,  7  Greenl.   115; 

nor  common  sense  require  more.*'  Kaif  v.  AUan,  9  Barr  320;    Unangst  v. 

So  in    Qihuzac  Sf  Co.   v.    Skimini^  29  i/i'ft/er,  2  Casey  153;  Alusseyv,  Rayner, 

Ala.  288,  the  court  (Stone,  J.)  decides,  22   Pick.    224;    Bechnan  v.  Hale,    17 

"To  render  an  offer"  (to  guaranty  the  Johns.  134.                    G.  W.  Reed 
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An  employee  is  entitled  to  have  furnished  to  him  machinery  that  is  safe  and  of 
a  proper  kind,  but  this  means  not  that  it  shall  be  such  as  will  make  accidents  im- 
possible, but  that  in  view  of  the  advantages  to  the  business  it  shall  be  the  best. 

While  it  is  the  duty  of  a  railroad  company  to  use  the  best  practicable  appliances 
in  the  construction  of  its  own  cars,  yet  it  is  not  negligence  to  receive  from  con- 
necting roads  for  transportation  over  its  own  line,  cars  differently  constructed. 
If  the  cars  are  such  as  are  in  ordinary  use  upon  other  roads,  it  is  the  duty  of  the 
company  to  receive  them,  and  it  is  not  liable  to  its  own  employees  who  may  be 
injured  by  the  unfamiliar  machinery. 

The  construction  of  railroad  cars,  the  mode  of  working  them,  and  the  effect  of 
a  particular  thing  on  their  safety  and  usefulness,  are  questions  upon  which  the 
opinion  of  experts  is  admissible. 

Appeal  from  Cass  Circuit  Court. 

The  plaintiff,  claiming  to  be  an  employee  of  defendant,  whose 
duty  it  was  to  couple  and  uncouple  cars,  was  injured  while  in  ihe 
performance  of  his  duty  without  fault  on  his  part,  but  through  the 
fault  and  negligence  of  the  defendant,  as  he  claimed.  The  act  of 
negligence  stated  in  the  petition  consisted  in  having  on  its  track 
cars,  '*  the  couplings,  bumpers  or  chafing  irons,  commonly  called 
dead-woods,'*  which  were  not  the  usual  ones  in  use  upon  said  road, 
nor  such  as  had  been  in  use  thereon  at  any  time  during  which 
plaintiff  had  been  in  the  employ  of  defendant ;  ''  but  that  the  same 
were  of  an  old  and  unusual  pattern,  not  now  in  use  upon  the  cars 
of  defendant,  and  were  imperfect  and  defective.'*  While  engaged 
in  coupling  such  cars  the  plaintiff  was  injured.  ^ 
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There  was  a  trial,  verdict  and  judgment  for  plaintiff,  and  defend- 
ant appeals. 

Wright,  Gatch  ^  Wright,  and  Rising,  Wright  ^  Baldwin,  for 
appellant. 

Sapp,  Lyman  ^  Ament,  for  appellee. 

The  opinion  of  the  court  was  delivered  by 

Seevers,  J. — The  plaintiff  had  only  been  working  for  defend- 
ant three  or  four  days  when  he  was  injured.  He  had  no  previous 
experience  in  the  business.  There  was  no  evidence  tending  to 
show  the  cars  were  oat  of  repair ;  the  contrary  clearly  appeared- 
There  is  no  dispute  but  the  cars  the  plaintiff  attempted  to  couple 
had  at  each  end  double  dead-woods  on  each  side  of  the  draft-iron, 
about  a  foot  from  it,  and  projecting  out  even  with  the  draft-iron. 
The  evidence  did  not  show  the  cars  to  be  faulty  in  their  construc- 
tion in  any  other  respect.  They  did  not  belong  to  the  defendant, 
but  had  been  received  on  its  track  in  the  ordinary  course  of  busi- 
ness from  some  connecting  road.  The  uncontradicted  evidence 
was  that  cars  constructed  as  these  were,  were  used  by  Eastern 
roads  and  were  more  or  less  frequently  hauled  over  Western  roads, 
including  defendant's;  being  usually  employed  in  the  through 
freight  business.  The  double  dead-woods  are  not  used  by  Western 
roads  generally  in  constructing  their  own  cars.  It  was,  however, 
disclosed  by  the  evidence  that  they  are  so  used  by  the  Illinois 
Central  Railroad.  The  defendant's  cars  are  constructed  with  but 
a  single  dead-wood  on  each  end,  through  which  runs  the  draft- 
iron.  It  did  not  appear  from  the  evidence  how  long  the  double 
dead-woods  had  been  used  or  how  old  the  pattern  was. 

The  court  instructed  the  jury  as  follows: 

"  The  specific  matters  which  the  plaintiff  charges  against  the 
defendant  in  this  case  as  negligent  are,  that  it  had  upon  its  track 
in  its  yard,  and  required  him  to  work  about  cars  that  were 
improperly  constructed ;  in  that  they  had  couplings  and  buffers  of 
an  old  and  unusual  pattern,  differing  from  those  usually  in  use  on 
defendant's  road,  and  different  from  any  plaintiff  had  before  seen 
or  worked  with,  and  more  dangerous  than  those  ordinarily  in  use, 
and  that  he  was  not  informed  thereof. 

"  It  is  the  duty  of  the  defendant,  so  far  as  its  own  cars,  or  cars 
controlled  by  it,  are  concerned,  to  place  upon  its  track,  and  in  use 
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by  its  employees,  only  such  as  are  well  constructed  for  the  purpose 
for  which  they  are  used,  and  to  see  that  the]''  are  equipped  with 
such  appliances  as  experience  shows  are  best  calculated  to  insure 
the  safety  of  its  employees. 

"It  is  also  the  duty  of  the  defendant,  under  the  law,  to  receive 
and  draw  over  its  railway  the  cars  of  any  connecting  railway  when 
requested,  provided  such  cars  are  in  good  repair  and  properly  con- 
structed and  equipped. 

"  But  the  defendant  is  not  obliged,  and  ought  not,  to  receive 
upon  its  track  and  compel  its  employees  to  handle  cars  which  by 
reason  of  want  of  repair  or  faulty  construction,  or  improper  appli- 
ances, are  shown  by  experience  to  be  so  dangerous  to  the  lives  of 
its  employees  as  that  ordinary  prudence  would  forbid  their  use. 

"And  if  the  cars  which  caused  the  injury  to  plaintiff  were,  by 
reason  of  having  the  double  dead-woods  or  buffers,  so  extraordi- 
narily dangerous  to  handle  as  that  ordinary  prudence  would  forbid 
their  use,  then  it  would  be  negligent  on  the  part  of  the  defendant 
to  either  have  such  cars  of  its  own  on  its  road,  or  to  receive  from 
other  roads  and  transport  them,  and  require  its  employees  to 
handle  them.*' 

This  instruction  submits  to  the  jury  to  be  determined:  1. 
Whether  cars  constructed  as  these  were  are  "  more  dangerous  than 
those  ordinarily  in  use."  2.  Have  the  cars  in  question  been 
"  shown  by  experience  to  be  so  dangerous  to  the  lives  of  its  em- 
ployees as  that  ordinary  prudence  would  forbid  their  use?'*  3. 
Whether  the  cars  were,  by  reason  of  "  having  the  double  dead- 
woods  or  buffers,  so  extraordinarily  dangerous  to  handle  as  that 
ordinary  prudence  would  forbid  their  use?"  If  these  several  pro- 
positions, or  any  of  them,  were  found  in  favor  of  the  plaintiff,  then, 
as  a  matter  of  law,  the  defendant  was  negligent  in  receiving  and 
having  such  cars  on  the  road. 

The  jury  were  further  instructed :  "In  determining  whether 
cars  so  equipped  with  double  dead-woods  or  buffers  are  so  unusual, 
old-fashioned  and  dangerous  as  that  it  will  be  negligent  to  use 
them,  you  ought  to  consider  the  difference  between  their  construc- 
tion and  that  of  other  patterns,  the  manner  in  which  couplings 
have  to  be  made,  whether  defendant  has  such  cars  of  its  own  in 
use,  and  how  generally  they  are  in  use  upon  well-equipped  roads, 
and  whether  or  not  any  discrimination  has  ever  been  made  by  rail- 
road companies  or  experienced  railroad  men  against  cars  so  con- 
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structed,  and  any  other  matters  shown  in  evidence  bearing  on  this 
question/' 

This  instruction  contains  another  thought  at  least  on  the  same 
subject,  which  is  that  in  determining  the  question  of  negligence, 
the  jury  might  take  into  consideration  ''whether  the  defendant 
had  such  cars  of  its  own  in  use." 

The  foregoing  instructions  constitute  the  law  of  the  case,  and 
therefore  the  conclusion  is  irresistible  that  the  material  question 
for  the  jury  was  whether  these  cars  were  more  dangerous  than 
those  ordinarily  in  use,  or  so  extraordinarily  dangerous  to  handle 
as  to  make  it  negligence  to  receive  them. 

Two  witnesses  on  the  part  of  the  defendant  gave  evidence  as  to 
the  construction  of  the  cars,  and  it  is  not  claimed  they  were  not 
competent  as  experts. 

They  were  asked  by  counsel  for  defendant,  what  advantage 
double  dead-woods  afforded  to  cars ;  what  effect  they  would  have, 
if  any,  in  protecting  the  cars  from  being  driven  together  in  the 
course  of  transportation  ;  whether  with  a  higher  degree  of  caution 
cars  so  equipped  could  be  coupled  with  safety.  Upon  the  grounds 
of  incompetency  and  irrelevancy,  objections  to  these  questions 
were  sustained. 

The  questions  were  evidently  designed  to  elicit  from  the  witnesses 
that  the  cars  were  not  improperly  constructed,  and  that  they  pos- 
sessed certain  advantages  because  of  the  double  dead-woods.  If 
this  had  been  shown  it  would  have  tended  to  justify  their  use. 
Even  if  more  dangerous  to  employees,  the  other  advantages  might 
more  than  overbalance  this  defect.  Employees  are  only  entitled 
to  have  used  the  best  practical  appliances,  having  in  view  the  busi- 
ness of  the  road.  It  will  not  do  to  say  that  only  such  appliances 
shall  be  used  as  will  render  accidents  impossible.  The  additional 
danger  from  such  cars,  must  be  regarded  as  ordinary  and  incidental 
to  the  business.  If  their  use  was  justifiable  under  any  circum- 
stances, the  degree  of  caution  required  was  material,  and  whether 
or  not  they  could  be  coupled  with  safety. 

The  case  at  bar,  we  think,  is  distinguishable  from  Hamilton  v. 
The  2>.  V,  Railroad  Co,,  36  Iowa  31,  and  Muldowney  v.  The 
Illinois,  (fc,  Railroad  Co,,  Id.  462.  In  the  former,  the  question 
was :  "  What  is  the  proper  way  to  couple  cars  when  timber  pro- 
jects*' over  the  end  of  the  cars.  This  question  had  reference  to 
the  conduct  of  the  plaintifi*,  and  the  design  was  to  show  he  had  not 
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used  proper  care,  and  it  was  said,  "certainly  an  opinion  of  the  wit- 
ness in  regard  to  the  caution  exercised  by  the  plaintiff  is  not 
admissible/'  In  substance  the  same  ruling  under  a  different  state 
of  facts  was  made  in  the  Muldovmey  case. 

It  is  admitted  that  no  general  rule  can  be  laid  down  on  this  sub- 
ject. The  nearest  approach  thereto  is,  we  think,  stated  in  the 
Muldowney  ease.  It  is  there  said,  among  other  things :  "  Where 
the  question  so  far  partakes  of  the  nature  of  a  science  as  to  require 
a  course  of  previous  habit  or  study  in  order  to  the  attainment  of  a 
knowledge  of  it,"  the  opinion  of  witnesses  competent  to  speak, 
should  be  received.  The  construction  of  cars,  the  mode  and 
manner  of  operating  them,  and  the  effect  of  a  particular  thing  on 
their  safety  and  usefulness  is  a  habit,  study  or  science. 

We  feel  satisfied  that  the  ordinary  juror  would  not  know  the 
effect  of  these  double  dead-woods,  or  whether  they  possessed  any 
advantages  or  disadvantages  over  others.  We,  therefore,  think  the 
court  erred  in  excluding  the  evidence  sought  to  be  introduced. 

Taking  the  foregoing  instructions  together,  the  rule  is  laid  down 
Aat  the  defendant  was  bound  to  receive  and  haul  these  cars  over 
its  road  only  in' the  event  the  jury  should  find  that  they  were  in 
good  repair  and  properly  constructed,  and  the  jury  were  authorized 
to  find,  because  of  the  double  dead-woods,  they  were  improperly 
constructed,  notwithstanding  the  uncontradicted  testimony  showed 
they  were  in  the  usual  course  of  business  used  on  other  roads. 

As  has  been  said,  it  was  the  duty  of.  the  defendant  to  make  use 
of  the  best  practicable  appliances  known  and  in  use  in  the  con- 
struction of  its  own  cars.  Greenleaf  y.  III.  Cent,  Railroad  Co,, 
29  Iowa  14.  But  what  should  be  the  rule  in  a  case  like  the 
present  was  not  determined.  If  the  jury  have  the  right  to  infer 
negligence  because  of  the  double  dead-woods,  then  it  is,  and  must 
continue  to  be  negligence,  in  and  of  itself,  for  the  defendant  to 
receive  such  cars  or  haul  them  over  its  road.  This  precise  ques- 
tion, as  to  cars  constructed  like  these,  was  determined  in  /.,  B,  ^ 
W,  Railroad  Co,  v.  Flanagan,  77  111.  365,  and  it  was  held  that 
such  act  did  not  constitute  negligence. 

It  must  be  borne  in  mind  that  the  question  is,  whether  it  is  neg- 
ligence for  the  defendant  to  receive  and  transport  cars  of  other 
roads  in  general  use,  and  in  the  ordinary  course  of  business  which 
are  not  constructed  with  the  most  approved  appliances. 

Public  policy   has  some   bearing   on   this   proposition.     It  is 
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undoubtedly  of  great  importance  to  the  trade  and  commerce  of  the 
country  that  a  car  once  loaded  should  go  through  to  its  destination 
without  breaking  bulk.  It  is  unnecessary,  it  is  believed,  to  enlarge 
on  this  point,  as  its  importance  will  be  readily  acknowledged. 

Suppose,  then,  the  Union  Pacific  Railroad  Company  should  deliver 
a  car  constructed  as  these  were  to  the  defendant,  which  was  loaded 
with  merchandise  destined  for  New  York,  and  as  provided  in  the 
code,  sect.  1292,  and  in  strict  accordance  therewith,  request  the 
defendant  to  transport  the  same,  would  the  defendant  be  bound  to 
receive  such  car,  and  for  a  refusal,  would  it  be  liable  in  damages — 
the  only  ground  of  refusal  being  that  it  was  dangerous  to  its 
employees  to  transport  such 'a  car,  while,  on  the  other  hand,  it 
would  be  shown  that  cars  so  constructed  were  in  use  on  all  other 
roads. 

It  is  sufficient  to  say  that  it  admits  of  great  doubt  whether  such 
a  defence  should  be  permitted  to  prevail. 

The  occasional  or  frequent  use  of  such  cars  on  any  road  in  the 
ordinary  course  of  business,  is  one  of  the  ordinary  risks  an 
employee  assumes.  He  knows,  or  is  bound  to  know,  that  cars 
from  other  roads  are  being  constantly  hauled  over  the  road  whose 
employee  he  is.  The  most  ordinary  observation  will  teach  him 
this.  He  must  know  these  cars  may  be  differently  constructed. 
To  our  knowledge,  at  least,  there  is  no  general  rule  in  relation 
thereto,  and  the  evidence  in  this  case  discloses  the  fact  that  none  % 
such  exists.  He  may  well  require  that  the  cars  provided  by  the 
company  whose  employee  he  is  should  have  all  the  modern  appli- 
ances ;  but  it  is  not  reasonable  that  he,  at  the  expense  of  the  com- 
merce of  the  country,  should  require  this  as  to  all  other  cars  that 
may  be  transported  in  the  usual  and  ordinary  course  of  business. 
The  question  is  not  in  the  case  whether  one  company  is  bound  to 
receive  from  another  cars  which  are  out  of  repair.  We  have, 
therefore,  no  occasion  to  determine  it. 

It  follows,  from  what  has  been  said,  that  in  giving  the  instruc- 
tions aforesaid  the  court  erred.  Reversed. 

The  principal  case  discusses  the  lia-  where  the  danger  is  obvious,  is  settled 

bility  of  the  master  for  injuries  to  the  also  by  the  case  cited  of  I.,  B.  4r  W, 

servant   occaRioncd  by  the   instrunien-  Railroad  Co.  v.  Flanagan^  77  Ills.  365, 

tality    employed  in  the   transaction  of  and  also  by  Fort  Wayne,  Jack.  ^  Sag, 

the  business.    That  the  employer  is  not  Railroad    Co,  v.  Gildersleeve,  33  'Mich, 

liable   for   the    injury    resulting    from  134. 
coupling  cars  of  different  construction,  But  it  is  apparent  that  injuries  to  the 
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employee  from  the  agency  employed 
may  be  of  as  great  variety  as  the 
agencies  themselves.  What  then  are 
the  underlying  principles  npon  which 
the  liability  of  the  master  is  to  be  de- 
termined in  such  cases  ? 

It  is  a  well-established  general  prin- 
ciple that  the  master  is  boand  to  farnish 
such  appliances  as  are  reasonably  neces- 
sary for  the  safety  of  his  employees  : 
Greetdcaf  v.  ///.  Cent,  Railroad  Co,,  29 
Iowa  1 5  ;  Mad  River  ic  Lake,  Erie  Rail- 
road  Co.  v.  Barber,  5  Ohio  St.  511  ; 
Laning  v.  N.  Y.  Cent,  Railroad,  49  N. 
T.  521. 

When  he  has  done  this  he  has  ordin- 
arily discharged  his  duty,  since  the  ser- 
vant must  necessarily  take  the  risks 
which  are  incident  to  the  business,  and 
which  cannot  be  foreseen.  Besides, 
there  never  can  be  implied  an  obliga- 
tion on  the  part  of  the  master  to  take 
more  care  of  the  servant  than  he  may 
reasonably  be  expected  to  do  of  him- 
self: Priesilejf  v.  Fowler,  3  Mees.  & 
Wels.  5. 

The  principle  we  arc  considering  is 
modified  by  the  fact  that  in  our  time 
most  of  the  cases  arise  where  the  mas- 
ters are  corporations,  which  are  obliged 
to  intrust  the  construction  of  their 
machinery  to  others,  and  the  manage- 
ment of  it  to  the  fellow  servants  of 
those  who  may  be  injured. 

In  such  cases  the  only  ground  of 
liability  of  the  master  to  the  employee 
for  injuries  resulting  from  the  careless- 
ness of  a  co-employee,  is  that  which 
arises  from  personal  negligence,  or 
from  want  of  proper  care  and  prudence 
in  the  management  of  the  business,  or 
in  the  selection  of  the  agents  or  appli- 
ances: Warner  v.  Erie  Railway  Co.,  39 
N.  Y.  468. 

The  doctrine  that  one  servant  cannot 
sue  the  master  for  injuries  occasioned 
to  him  by  a  fellow  servant,  is  extended 
to  the  case  of  the  construction  of  the 
instrumentality  by  which  the  injury  hap- 
pened ;    at   where   a   servant   miscon- 


structed  a  scaffold,  in  consequence  of 
which  a  part  of  it  broke,  w hereby  a  fel- 
low servant  fell  to  the  ground  and  was 
killed :  Wigmore  v.  Wigmnre,  5  Kxch. 
352. 

But  the  circumstances  of  construction 
may  be  such  as  to  impute  negligence  to 
the  master,  in  which  case  he  will  be  lia- 
ble :  Ford  v.  Fitchhurg  Railroad  Co. , 
110  Mass.  260. 

So,  the  master  will  be  liable  if  he 
gives  special  directions  as  to  the  em- 
ployment of  a  machine,  and  a  compli- 
ance with  which  leads  to  an  accident : 
Ind.  ^  Cin.  Railroad  Co.  v.  Love,  10 
Ind.  554. 

In  this  connection  also,  the  question 
of  liability  may  arise  where  the  servant 
whose  neglect  causes  the  injury,  is  supe- 
rior  in  employment  to  the  servant  who 
is  injured.  We  understand,  this  prin- 
ple,  as  creating  liability,  is  only  applied 
where  the  business  in  which  the  servants 
or  agents  are  employed,  is  different  in 
its  general  character  and  purpose,  and 
where  the  two  servants  cannot  be  said 
to  be  acting  in  concert  with  each  other, 
or  in  such  a  way  that  the  duties  of  each 
have  reference  to  and  directly  tend  to  a 
common  end :  Hard,  Admr,,  v,  Vt,  ^ 
Con.  Railroad  Co,,  32  Vt.   473. 

The  cases  frequently  turn  upon  the 
question  of  notice  of  the  quality  and 
fitness  of  the  instrumentality  employed  ; 
the  doctrine  being  that  before  an  em- 
ployee can  recover  for  an  injury  hap- 
pening to  him  in  the  course  of  his  ser- 
vice, through  defects  in  the  machinery 
used  in  the  discharge  of  his  duties, 
he  must  prove  actual  notice  to  the 
master  of  the  defects :  McMillan  v. 
Saratoga  4r  Wash.  Railroad  Co.,  20 
Barb.  449  ;  Keegan  v.  Western  Railroad. 
Co.,  4  Selden  175  ;  Mad  River  ^  L.  S. 
Railroad  Co.  v.  Barber,  5  Ohio  St.  565  ; 
Hayden  v.  Smiikville  Manuf.  Co.,  29 
Conn.  548. 

And,  if  the  employee  has  the  same 
means  of  knowledge  of  the  appliances 
of  the  business  that  the  master  has,  he 
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cannot  recover  for  injnries  occasioned 
by  those  appliances  being  defective : 
Ilaydenv.  SinUhvllle  Mnnuf.  Co.,  supra; 
Priestly  V.  Fowler,  supra;  Seymour  v. 
Maddux,  16  A.  &  E.  N.  S.  326  ;  Wi/liama 
V.  Cloughy  3  Hurls.  &Norm.  258  ;  Hard 
Admr.  v.  Vt.  ^-  Con.  Railroad  Co.,  supra. 
And  if  the  employee  has  knowled^^e 
of  the  defects,  and  the  master  not,  the 
latter  will  not  be  liable :  McGlynn  v. 
Brodie,  31  Cal.  376. 

So,  where  both  parties  know  of  the 
defects,  each  takes  the  risk,  and  the 
master  will  not  be  liable  unless  he  gives 
special  directions  :  Ind.  ^  Cin,  Railroad 
V.  Love,  10  Ind.  557. 

Where  the  defects  are  not  known,  and 
could  not  be  learned,  as  concealed 
defects  in  the  timbers  of  a  bridge,  the 
master  is  not  liable  :  T.  P.^  W.  Rail- 
way Co,  v.  Conroy^  61  Ills.  162. 

Nor  where  the  character  and  suffi- 
ciency of  a  railroad  switch  is  unknown  : 
Ladd  V.  New  Bedford  Railroad  Co., 
119  Mass.  412. 

Nor  from  the  falling  of  the  roof  of  a 
mine :  Hall  v.  Johnson,  3  Hurls.  &  C. 
589. 

Nor  where  a  machine  was  used  for  a 


dangerous  and  improper  purpose,  and 
one  for  which  it  was  not  provided  nor 
intended:  Fetch  v.  Allen.  98  Mass.  572. 

Nor  where  the  defect  in  a  ladder  was 
unknown:  Chicago  Sf  Alton  Railroad  Co, 
y.  Plait,  89  Ills.  141. 

Bnt  it  is  the  imperative  duty  of  the 
master  to  select  fit  and  competent  ser- 
vants, and  he  will  be  held  guilty  of 
negligence  if  he  fails  to  do  so  :  Gilman 
T.  Eastern  Railroad  Co.,  10  Allen  238 ; 
Warner  v.  Erie  Railway  Co.,  39  N.  Y. 
468  ;  Frazier  v.  Penn.  Railroad  Co,,  38 
Penn.  St.  164  ;  Lawler  v,  Androscoggin 
Railroad  Co.,  62  Me.  466. 

It  has  been  held,  however,  that  where 
a  servant  of  good  character  and  proper 
qualifications  has  been  employed,  these 
traits  will  be  presumed  to  continue  in 
him  until  the  master  has  notice  of  a 
change,  or  of  such  facts  as  would  put  a 
reasonable  man  upon  inquiry:  Chapman 
V.  Erie  Railway  Co.,  55  N.  Y.  585. 

Where  the  ground  of  liability  is  the 
neglect  to  select  fit  and  competent  ser- 
vants, this  must  be  specially  alleged  : 
Lawler  v.  Androscoggin  Railroad  Co,, 
supra,  C.  H.  W. 


Supreme  Court  of  Missouri. 

THE  STATE  v.  COLLIER. 

Where  a  candidate  for  a  public  office  publicly  pledged  himself  to  the  voters 
of  his  district  that,  if  elected,  he  would  perform  the  duties  of  his  office  for  less 
than  half  the  fees  allowed  by  law,  and  in  consequence  of  such  representations 
and  pledge,  taxpayers  were  induced  to  vote  for  him,  who  would  not  otherwise 
have  voted  in  his  favor,  whereby  he  was  elected  :  Ildd,  that  such  an  offer  and 
pledge  tended  to  corruption,  was  demoralizing  in  its  tendencies  and  utterly  sub- 
versive of  the  plainest  dictates  of  public  policy,  and  that  the  title  to  the  office 
thereby  obtained  was  invalid. 

On  demurrer  to  quo  warranto.  It  appeared  that  at  a  conven- 
tion of  the  taxpayers  of  Callaway  county,  held  in  August  1878,  to 
nominate  candidates  for  certain  oflBces,  the  respondent  offered  a 
resolution  that  the  nominees  of  the  convention  should  pledge  them- 
selves to  perform  the  duties  of  the  oflSces  to  which  they  might  be 
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elected,  for  much  less  than  the  compensation  allowed  by  law ;  that 
respondent  was  nominated  at  said  convention  for  the  ofiSce  of  Pro- 
bate Judge,  made  the  pledge  above  referred  to,  and  at  the  election 
following  received  a  majority  of  the  votes  for  said  oflBce.  The 
Attorney-General  filed  an  information  for  a  quo  warranto,  to 
which  respondent  demurred. 

The  opinion  of  the  court  was  delivered  by 

Sherwood,  C.  J. — The  legal  sufficiency  of  the  information  being 
questioned  by  the  demurrer,  requires  at  our  hands  an  examination 
into  such  alleged  sufficiency. 

Every  one  will  concede  that  it  is  of  the  first  importance  that 
popular  elections  should  be  conducted  in  such  a  way  as  to  exempt 
them,  so  far  as  the  infirmities  incident  to  human  agencies  will 
permit,  from  improper  influences.  Here  the  demurrer  confesses 
that,  being  induced  by  the  offers  of  respondent  to  take  for  his  own 
use  only  ?1200  out  of  $2600,  the  aggregate  fees  of  the  desired 
office  of  Judge  of  Probate,  two  hundred  of  the  voters  and  taxpayers 
of  the  county,  who  would  otherwise  have  voted  for  respondent's 
rival,  changed  their  purpose  and  voted  for  respondent,  who,  but 
for  such  offers  and  their  acceptance,  would  never  have  been  elected. 
These  admissions  of  the  demurrer  throw  the  burden  of  the  jEissumed 
lawfulness  of  hisi  acts  upon  the  shoulders  of  the  respondent,  and 
the  question  arising  upon  the  admitted  facts  is,  whether  the  means 
employed  by  him  to  secure  his  election  were  lawful  means — means 
such  as  this  court  can  sanction,  when  the  respondent,  called  upon 
by  our  writ  of  quo  warranto  to  disclose  his  title  to  the  office 
of  Judge  of  Probate,  discloses  also  that  his  title  must,  for  its 
validity,  ultimately  rest  upon  the  means  of  whose  employment  the 
state  in  her  information  complains. 

In  the  recent  case  of  State  v.  Purdy,  36  Wis.  213 ;  s.  c.  14 
Am.  Law  Reg.  N.  S.  90,  the  question  raised  by  this  information 
was  learnedly  and  exhaustively  discussed,  and  in  such  a  manner  as 
to  leave  nothing  to  be  desired,  and  the  conclusion  there  reached 
that  means  similar  to  those  employed  in  the  present  instance  were 
not  to  be  tolerated,  and  that  the  title  to  the  office  secured  thereby 
would  be  declared  invalid.  There  the  contest  was  between  two 
individuals  as  to  which  was  entitled  to  the  office  of  county  judge ; 
the  relator  claiming  it  in  consequence  of  the  reception  of  twenty- 
three  more  votes  than  the  incumbent ;  but  the  latter  claimed  in  his 
^  Vol.  XXVU.-97 
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answer  that  the  salary  of  county  judge  was  fixeS  at  ^1000,  that 
relator,  being  a  candidate  for  the  office,  published  and  circulated 
through  the  county  a  promise,  addressed  to  the  electors  thereof, 
that  if  elected  county  judge  he  would  perform  all  the  duties,  and 
furnish  an  office,  and  all  other  incidentals  except  the  record  books, 
for  $600  per  annum  during  his  term,  and  that  solely  by  this  offer, 
one  hundred  of  the  voters  of  the  county  were  induced  to  vote  for 
relator,  thus  securing  his  election.  This  was  held  sufficient  on 
demurrer. 

I  am  unable  to  distinguish  this  case  in  principle  from  that  one. 
Here,  it  is  true,  the  result  of  respondent's  action,  if  he  complied 
with  his  promise,  will  not  be,  as  there,  the  enriching  of  the  countj 
treasury — by  refraining  from  withdrawing  therefrom  a  sum  of 
money,  and  thereby  benefiting,  pecuniarily,  each  taxpayer  in  the 
county — but  the  legal  effect  of  the  offer  of  the  respondent  is  in 
nowise  different;  for  while  he  does  not  propose  to  enrich  the 
treasury  of  the  county,  as  in  the  Wisconsin  case,  he  does  propose 
to  impoverish  himself,  and  benefit  every  suitor  who  might  come 
before  him  in  his  judicial  capacity,  by  diminishing  his  lawful  fees 
to  less  than  one-half  their  usual  rate.  In  other  words  he  appealed, 
and  the  demurrer  admits  he  was  successful  in  that  appeal,  not  to 
the  fair  and  honest  judgment  of  the  voters  touching  his  qualifica- 
tions and  fitness  for  the  office  to  which  he  aspired,  but  to  the 
cheapness  with  which  he  would  discharge  his  judicial  duties.  He 
said  to  the  voters  in  effect  and  with  effect,  "Elect  me  Probate 
Judge  of  your  county,  and  no  suitor  who  comes  before  me  shall 
ever  be  charged  even  half  the  fees  which  the  law  allows  " — thus 
making  the  office  which  he  sought  not  a  matter  of  qualification, 
but  of  bargain  and  sale.  It  is  not  necessary,  in  this  case,  to  show, 
as  claimed  by  respondent,  that  he  or  those  who  voted  for  him,  have 
been  guilty  of  the  crime  of  bribery  in  its  strict  sense.  In  in- 
stances involving  the  freedom  and  purity  of  elections,  that  term 
possesses  a  broader  significance.  As  is  well  said  in  the  case  above 
cited,  "  It  may  properly  be  employed  to  define  acts  not  punishable 
as  crimes,  but  which  involve  moral  turpitude,  or  are  against  public 
policy.''  And  there  the  court  held  that,  though  the  answer  did 
not  contain  allegations  of  fact,  showing  that  the  relator,  or  any  of 
the  voters  of  the  county,  had  been  guilty  of  the  criminal  offence 
of  bribery,  yet  that  answer  was  sufficient ;  and  that  acts  falling 
short  of  that  crime  in  its  more  restricted  and  technical  meaning, 


Digitized  by 


Google 


STATE  V,  COLLIER.  771 

"Would  justify  the  rejection  of  votes  cast  for  the  party  made 
successful  by  the  employment  of  the  unlawful  means.  And 
Hawkins*  Pleas  of  the  Crown  is  quoted  from  extensively,  and 
folly  supports  the  position  taken,  where  he  says : — 

"Also  bribery  sometimes  signifies  the  taking  or  giving  of  a 
reward  for  offices  of  a  public  nature ;  and  certainly  nothing  can  be 
more  palpably  prejudicial  to  the  good  of  the  public  than  to  have 
places  of  the  highest  concernment,  on  the  due  execution  whereof 
the  happiness  of  both  king  and  people  doth  depend,  disposed  of, 
not  to  those  who  are  most  able  to  execute  them,  but  those  who  are 
most  able  to  pay  for  them ;  nor  can  anything  be  a  greater  discour- 
agement to  industry  and  virtue,  than  to  see  those  places  of  trust 
and  honor,  which  ought  to  be  the  reward  of  those  wlio,  by  their 
industry  and  diligence,  have  qualified  themselves  for  them,  con- 
ferred on  such  who  have  no  other  recommendation  but  that  of  being 
the  highest  bidders ;  neither  can  anything  be  a  greater  temptation 
to  officers  to  abuse  their  power  by  bribery  and  extortion,  and  other 
acts  of  injustice,  than  the  consideration  of  the  great  expense  they 
were  at  in  gaining  their  places,  and  the  necessity  of  sometimes 
straining  a  point  to  make  their  bargain  answer  their  expectation  :** 
vol.  I.,  ch.  27,  §  3.     Again,  the  learned  author  says :  ''  It  is  of 
the  utmost  importance  to  the  public  welfare  that,  in  the  adminis- 
tration of  the  government,  none  but  persons  competent  to  perfonu 
the  duties  of  their  offices  should  be  admitted  into  any  department. 
But  if  the  sale  of  offices  were  allowed  to  those  who  have  the 
patronage  and  appointment,  it  is  evident  that  there  would  be  the 
greatest  danger  of  situations   being  filled,   not  by  those  whose 
talents  fitted  them  for  the  station,  but  whose  purses  enabled  them 
to  obtain  it.     The  sale  of  offices  may,  therefore,  justly  be  ranked 
as  an  offence  against  the  political  economy  of  the  state  :**  vol.  L, 
ch.  32,  p.  748. 

In  Tucker  v.  Aiken^  7  N.  H.  140,  a  similar  view  was  taken, 
concerning  a  practice  which  had  obtained  of  putting  up  at  public 
auction,  and  disposing  of  the  office  of  constable  to  the  highest,  and 
of  collector  to  the  lowest  bidder,  the  court  there  saying  in  reference 
to  the  custom :  "It  has  a  tendency  to  divert  the  attention  of  the 
electors  from  the  qualifications  of  the  candidates,  to  the  terms  on 
which  they  will  consent  to  serve,  and  makes  the  choice  turn  upon 
considerations  which  ought  not  to  have  an  influence.*'  The  doc- 
trine in  that  case,  so  far  as  concerns  public  offices,  met  with  approval 
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in  Massachusetts,  the  court  in  Alvord  v.  Collin^  20  Pick.  428,  say- 
ing :  *'  We  fully  recognise  the  validity  of  the  objection  to  the  sale 
of  offices,  whether  viewed  in  a  moral,  political  or  legal  aspect.  It 
is  inconsistent  with  sound  policy.  It  tends  to  corruption.  It 
diverts  the  attention  of  the  electors  from  the  personal  merits  of  the 
candidates  to  the  price  to  be  paid  for  the  office.  It  leads  to  the 
election  of  incompetent  and  unworthy  officers,  and  on  their  part  to 
extortion  and  fraudulent  practices  to  procure  a  remuneration  for 
the  price  paid.  Nor  can  we  discover  a  difference  in  principle 
between  the  sale  of  an  office  for  a  valuable  consideration  and  the 
disposing  of  it  to  a  person  who  will  perform  its  duties  for  the  low- 
est compensation.  In  our  opinion,  the  same  objection  lies  against 
both."  And  the  legislature  of  Massachusetts  applied  the  principle 
now  being  discussed  in  a  still  more  marked  manner  in  the  year 
1810.  The  town  of  Gloucester,  though  entitled  to  six  representa- 
tives, for  economical  reasons,  was  accustomed  to  return  but  two 
members  whose  pay  had  by  law  to  be  furnished  by  the  town.  In 
that  year,  however,  for  political  considerations,  it  was  deemed 
desirable  that  the  entire  number  of  representatives  to  which  the 
town  was  entitled  should  be  elected.  Whereupon  several  individ- 
uals, with  a  view  to  induce  the  town  to  elect  a  full  delegation,  gave 
a  bond  for  the  use  of  the  inhabitants,  conditioned  that  the  whole 
expense  of  such  a  representation  should  not  exceed  the  pay  of  two 
members.  But  it  was  held  by  the  legislature  that  the  election  was 
void,  though  none  of  the  members  elected  from  the  town  had  any 
agency  whatever  in  procuring  the  execution  of  the  bond.  The 
Supreme  Court  of  Wisconsin,  after  citing  the  above  and  other 
authorities,  say  :  "  The  doctrine  which  we  think  is  established  by 
the  foregoing  authorities,  and  which  we  believe  to  be  sound  in 
principle  is,  that  a  vote  given  for  a  candidate  for  a  public  office  in 
consideration  of  his  promise,  in  case  he  should  be  elected,  to  donate 
a  sum  of  money  or  other  valuable  thing  to  a  third  party,  whether 
such  party  be  an  individual,  a  county  or  any  other  corporation,  is 
void." 

We  must  regard  the  cases  above  cited  as  conclusive  of  this  one, 
and  reiterate  the  statement  that  the  offers  in  this  case  made  by 
the  respondent  differ  in  no  essential  particular  from  the  Wisconsin 
case;  the  offers  in  each  case  were  equally  deserving  of  condemna- 
tion, and  were  in  spirit  and  purpose  the  same.  For  if  bribery  in 
its  larger  sense,  in  its  application  to  election  cases,  is  the  promise 
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by  the  candidate  to  donate,  if  elected,  a  sum  of  money  or  other 
valuable  thing  to  a  third  party,  the  promise  in  the  case  at  bar  ought 
to  be  held  as  falling  within  the  same  category,  since,  though  the 
suitors  who  may  have  to  appear  before  the  candidate  when  Judge 
of  Probate,  cannot  in  the  nature  of  things  be  designated,  yet  the 
corrupting  tendencies  of  the  offer  remain  the  same:  remain  to 
swerve  the  voter  from  his  duty  as  a  citizen,  to  blind  his  perception 
as  to  the  question  he  should  consider,  the  qualifications  of  the  can- 
didate, and  to  fix  them  upon  considerations  altogether  foreign  to 
the  proper  exercise  of  the  highest  right  known  by  freemen — the 
right  of  sufirage :  a  right  upon  whose  absolutely  free  and  untram- 
melled exercise  depends  the  perpetuity  of  our  republican  institu- 
tions. 

The  transaction  of  which  the  state  in  the  present  instance  com- 
plains may  have  been  entered  into  with  laudable  motives,  but  it  is, 
as  we  think  has  been  successfully  shown,  decidedly  demoralizing  in 
its  tendencies,  and  utterly  subversive  of  the  plainest  dictates  of 
public  policy.  The  maxim  in  such  cases  should  be  obsta  principiis^ 
and  it  is  only  by  its  rigid  observance  by  the  courts  that  the  purity 
of  elections  can  be  preserved.  The  legislature  of  this  state  has, 
as  we  are  informei,  at  its  last  session,  enacted  a  statutory  pro- 
hibition against  the  employment  in  elections  of  agencies  such  as 
have  been  condemned,  thus  giving  legislative  recognition  to  the 
principles  herein  enunciated. 

Holding  these  views,  the  information  will  be  held  suflScient  in 
law,  the  objections  taken  thereto  by  the  demurrer  not  well  taken, 
and  the  respondent  required  to  plead  further. 

The  crime  of  bribery  is  defined  by  money   to  a  voter  to  go  out  of  town 

Mr.  Bishop  in  his    work  on   criminal  and  forbear  to  vote :  Kingv.  hherwood^ 

law  (vol.  2  2  85),  to  be  **  the  voluntary  2   Keny.   Notes    of    Cases   202.      See 

givingorreceivinpof  anything  of  value  Bush   v.    Rolling^    Saver    289,    which, 

in  corrupt  payment  for  an  official  act  however,  was  decided  on   the  Stat.  2 

done  or  to  be  done."  Geo.  2,  c.  24,  {7. 

It  has  been  held  to  be  indictable  to  So,  the  sale  and  purchase  of  an  oflSce 

pay  or  promise  to  pay  money  to  a  voter  of  a  public   nature  is  considered  as  a 

to  vote  for  a  certain  candidate  at  an  kind  of  bribery  and  indictable :   H.iwk. 

election:    King  v.   Cripland^  11  Mod.  Pleas  of  the  Crown  (8  Lond.  ed),  Book 

387  ;  Kivg  v.  Plgmpfon,  2  Ld.  Rayro.  1,  c.   32,  p.  748;  State  v.  Purdt/^  36 

1377  :   CommonweaUh  v.  Shaver,  3  W.  &  Wis.  213,  s.  c.  14  Am.  Law  Reg.  (N. 

S.  338.     See  also  Iluahes  v.  Marshall^  S.)  90;  King  v.  Taggart,  1  C.  &P.  201. 

3  Tyrw.  134 ;  5  C.  &  P.  150.  A  distinction  is,  however,  taken  be- 

See  also,   as    to   %  promise  to  pay  tween  the  election  of  public  oflScers,  to 
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Mrhoin  for  the  time  being  the  exercise 
of  the  functions  of  sovereignty  is  intrust- 
ed, and  the  mere  choice  of  a  site  for 
a  public  building  ;  and  bids  or  pecuni- 
ary offers  to  secure  the  location  of  pub- 
lic buildings  at  some  particular  place, 
are  upheld  as  valid  :  Dishon  v.  Smilhj 
10  Iowa  212.  **  The  former  involves 
the  integrity  of  the  government  and  the 
preservation  of  the  principles  upon 
which  it  is  founded,  while  the  latter  is 
only  a  matter  of  public  convenience  or 
pecuniary  interest  involving  no  funda- 
mental principle  whatever  :"  State  v. 
Purdy^  suproy  per  Lton,  J. 

Whether  such  a  promise  as  that  made 
in  the  principal  case  and  in  the  case  of 
State  V.  Purdy^  supra^  would  be  indict- 
able, does  not  appear  even  to  have  been 
decided.  The  principal  case  and  the 
case  of  State  v.  Purdy  seem  to  imply 
that  it  would  not  be  indictable.  But, 
as  was  well  observed  in  State  v.  Purdy 


and  in  the  principal  case,  the  term 
bribery  has  a  more  extensive  significa- 
tion than  that  involved  in  the  use  of  the 
same  term  to  designate  the  crime  of 
bribery  in  its  strict  sense,  and  may 
properly  be  employed  to  define  acts 
not  punishable  as  crimes,  bat  which 
involve  moral  turpitude  or  are  against 
public  policy ;  and  upon  this  latter 
ground  of  opposition  to  public  policy 
the  decisions  in  those  two  cases  may 
well  be  rested.  No  other  cases  have 
been  found  bearing  npon  the  point 
directly  involved  in  these  two  cases  ; 
but  they  are  so  well  reasoned  and  the 
principle  of  their  decision  so  entirely 
satisfactory  that  there  would  seem  to  be 
no  need  of  fortifying  them  with  author- 
ities, and  should  similar  questions  arise 
in  the  future,  they  would  unquestiona- 
bly be  followed. 

Marshall  D.  Ewell. 


Supreme  Judicial  Court  of  Maine. 
SUSAN  D.  H.  BOYD  v.  SAMUEL  L.  CARLTON. 

In  an  action  of  dower,  where  the  husband  had  conveyed  a  tract  of  land,  which 
his  grantor  subsequently  divided  and  conveyed  to  several  persons,  in  severalty, 
the  plaintiff  is  entitled  to  have  her  dower  set  out  to  her  in  the  parcel  described  in 
her  writ,  according  to  the  present  value  thereof,  excluding  the  increase  in  value 
by  reason  of  improvements  made  on  the  same  by  the  defendant  or  his  grantors 
since  the  husband  aliened  the  tract  of  which  said  parcel  is  a  part ;  but  not  exclud- 
ing the  increased  value  by  reason  of  improvements  made  by  the  owners  of  the 
other  parcels  carved  out  of  the  same  tract,  or  by  their  grantors. 

She  is  entitled  to  have  her  dower  assigned  in  the  parcel  held  in  severalty  by  the 
defendant,  precisely  as  though  that  parcel  had  been  aliened  by  the  husband  as  a 
distinct  estate,  and  by  a  separate  conveyance. 

Writ  of  dower.     The  facts  sufficiently  appear  in  the  opinion. 

N.,  Webb  ^  T.  H.  Haskell,  for  the  plaintiff. 

J.  ^  U.  M.  Rand,  for  the  defendant. 

The  general  principle  we  assume  to  be  well  settled  that  the 
dower  must  be  adjudged  according  to  the  value  of  the  land  at  the 
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time  of  the  assignment,  excluding  all  increased  value  from  improve- 
ments made  upon  the  premises  by  the  alienee,  leaving  the  dowress 
the  benefit  of  any  increase  of  value  arising  from  circumstances 
unconnected  with  these  improvements:  1  VV^ash.  R.  Prop.  (3d  ed.) 
273,  and  cases  there  cited.  Or,  as  this  court  say  in  Carter  v. 
Parker,  28  Me.  509,  such  part  of  the  land  is  to  be  set  out  as 
will  produce  an  income  equal  to  one-third  of  the  income  which  the 
estate  would  have  produced  if  no  improvements  had  been  made 
since  alienation. 

Of  land  taken  on  execution  from  husband,  the  wife  is  dowable, 
as  it  existed  at  time  of  levy,  and  not  in  improvements  made  after: 
A^er  V.  Spring,  9  Mass.  8. 

The  facts  in  this  case  are  somewhat  peculiar,  but  do  not  vary  in 
principle.  This  land  (four  acres)  was  aliened  in  one  piece,  and 
was  so  held  by  the  alienee  for  many  years.  Had  it,  to  the  death  of 
the  husband,  remained  in  one  piece,  owned  by  one  person,  or  by 
many  as  tenants  in  common,  and  been  literally  covered  with  valu- 
able improvements,  the  law  is  settled  that  the  dower  must  be  set 
out,  excluding  all  increased  value  from  improvements.  But  after 
the  alienation  by  plaintiff's  husband,  the  tract  (the  four  acres)  was 
divided  into  some  twenty  lots,  which,  during  the  life  of  the  hus- 
band, became  the  property  in  severalty  of  some  twenty  different 
owners,  and  these  different  owners  have  each  and  all  made  valuable 
improvements  upon  their  several  lots;  and  now  this  plaintiff,  suing 
each  and  all  of  these  several  owners,  claims  against  each  of  them 
and  against  his  lot,  to  have  the  benefit,  in  the  assignment  of  her 
dower,  of  the  increased  value  thereof  from  all  the  improvements 
made  upon  their  several  lots  by  all  of  the  others.  Does  this  sub- 
division of  the  lot,  originally  alienated  by  the  husband,  change  the 
principle  of  law  regulating  her  dower,  and  give  her,  in  this  indi- 
rect way,  the  benefit  of  the  improvements  made  upon  the  alienated 
premises?  The  subdivision  of  the  lot  changes  the  mode  of  pro- 
ceeding to  obtain  dower,  and  of  setting  it  out,  but  not  the  prin- 
ciple of  law  governing  the  assignment.  The  words,  *' improve- 
ments made  upon  the  premises,"  as  used  in  the  decisions,  do  not 
mean  improvements  made  upon  the  premises  demanded  in  the  writ, 
but  improvements  made  upon  the  aliened  premises. 

The  opinion  of  the  court  was  delivered  by 

Barrows,  J. — The  lot  in  which  the  plaintiflf  here  demands  her 
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dower  is  part  of  a  parcel  of  about  four  acres  of  land  in  Portland, 
which  was  owned  by  the  plaintiff's  husband  during  the  coverture, 
until  it  passed  from  him  in  1841  by  the  Jevy  of  an  execution  on 
the  entire  parcel  in  favor  of  the  president,  directors  and  company 
of  the  Exchange  Bank.  At  the  time  of  the  levy  there  were  no 
buildings  on  said  four-acre  parcel ;  but,  a  few  years  later,  a  street 
was  opened  through  it,  and  the  remainder  was  divided  into  lots  of 
convenient  size,  one  of  which  is  the  defendant's,  and  all  of  which 
have  passed  into  the  hands  of  sundry  persons  holding  under  sun- 
dry mesne  conveyances  from  said  bank  ;  and  valuable  houses  have 
been  built  upon  all  of  them.  The  defendant's  lot  has  been  improved 
by  filling,  draining  and  fencing,  and  the  erection  of  a  valuable 
house  thereon. 

The  defendant,  not  denying  the  plaintiff's  right  to  dower  in 
this  lot,  contends  that  she  is  entitled  to  have  set  out  to  her  only 
such  part  thereof  as  will  produce  an  income  equal  to  one-third  of 
the  income  which  said  lot  would  now  produce  if  no  improvements 
had  been  made  since  the  levy  upon  any  portion  of  the  tract  levied 
upon. 

The  plain tiflf  claims  that  she  is  entitled  to  her  dower  in  the 
premises  described  in  her  writ  according  to  the  present  value 
thereof,  excluding  the  increased  value  by  reason  of  improvements 
on  the  same  by  the  successive  tenants  since  the  time  when  her  hus- 
band aliened  the  premises,  but  that  she,  and  not  the  tenant,  is 
entitled  to  the  benefit  of  any  increased  value  of  the  lot  by  reason 
of  improvements  made  since  the  levy  on  other  parcels  of  the  entire 
four-acre  tract. 

Both  parties  accept  as  correct  the  general  principle  as  stated  in 
many  American  cases  where  dower  is  awarded  against  the  alienees 
of  the  husband  or  their  grantees,  and  in  the  text  books,  substan- 
tially thus :  The  dower  is  to  be  assigned  according  to  the  value 
of  the  lands  at  the  time  of  the  assignment,  excluding  the  increase 
in  value  by  reason  of  improvements  made  on  the  premises  by  the 
alienees,  and  giving  the  dowress  the  benefit  of  any  increase  from 
other  circumstances  ;  or,  as  expressed  by  this  court,  by  Shepley, 
J.,  in  Carter  v.  Parker,  28  Me.  /)09,  "  The  widow  is  entitled  to 
have  such  part  of  the  land  set  out  to  her  as  dower  as  will  produce 
an  income  equal  to  one- third  part  of  the  income  which  the  whole 
estate  would  now  produce  if  no  improvements  had  been  made  upon 
it  since  it  was  conveyed  by  the  husband." 
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*'  She  is  not  entitled  to  be  endowed  of  improvements  made  by 
the  grantee  of  the  husband,  or  by  the  assignee  of  such  grantee. 
The  widow  is  to  be  excluded  from  the  improved  value  arising  from 
the  labor  and  money  expended  upon  the  land  since  the  alienation, 
•but  not  from  that  which  has  arisen  from  other  causes :''  Mosher  v. 
Mosher,  15  Me.  371. 

*•  The  plaintiff  is  entitled  to  her  dower,  excluding  in  the  assign- 
ment of  it  any  improvements  made  by  the  grantee  or  his  assignee 
since  the  alienation ;"  Harvey  v.  Hobbs^  16  Me.  80. 

The  contention  that  arises  between  the  parties  is  whether  expres- 
sions like  those  above  quoted  from  our  own  decisions  apply  only  to 
the  lot  in  which  dower  is  demanded  in  the  suit,  and  is  to  be  set 
out ;  or  whether,  where,  as  here,  the  lot  is  part  of  a  larger  parcel 
aliened  by  the  husband  by  one  conveyance,  they  exclude  all 
increased  value  by  reason  of  improvements  by  other  grantees  of 
the  alienee  on  other  parts  of  the  parcel. 

Such  a  contention  could  not  arise  under  the  English* rule,  as  laid 
down  by  Lord  Denman  in  Riddell  v.  Gwinnell^  1  Adol.  &  El.  682, 
(41/  E.  C.  L.  R.  728),  where  he  discusses  at  large  the  ancient 
authorities,  Fitzherbert,  and  Plowden,  and  Coke,  and  concludes 
that,  considering  the  nature  of  dower  and  the  remedy  provided  for 
it  by  the  law  of  England,  the  right  unquestionably  attaches  on  all 
of  the  lands  of  which  the  husband  was  seised  during  the  coverture, 
"at  the  period  of  his  death  according  to  its  then  actual  value  with- 
out regard  to  the  hands  which  brought  it  into  the  condition  in 
which  it  is  found ;  the  law  apparently  presuming  that  it  will  con- 
tinue substantially  the  same  up  to  the  assignment.''  lie  adds, 
"Mr.  Park  (on  Dower  257)  informs  us  that  'the  understanding 
of  the  profession  is  that  the  wife  shall  be  endowed  of  the  land  as 
she  finds  it  at  the  time  of  her  title  to  dower  consummated.'  We 
have  permission  from  Sir  Edward  Sugden,  to  state  that  he  always 
considered  the  rule  to  be  that  the  widow  was  entitled  to  have 
assigned  to  her  as  her  dower,  so  much  in  value  as  is  equal  to  a 
third  in  value  according  to  the  condition  of  the  estate  at  the  time 
of  her  husband's  death."  In  fine,  under  Lord  Denman's  rule,  he 
who  builds  on  land  in  which  there  is  an  outstanding  inchoate  right 
of  dower  finds  himself,  after  the  death  of  the  husband,  when  the 
dowress  comes,  in  the  position  of  any  other  man  who  builds  on  land 
to  which  another  has  a  paramount  title. 

But  in  this  country,  where  land  is  more  widely  distributed  in 
Vol.  XXVII.— 98 
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small  parcels,  and  changes  owners  more  frequently,  the  possession 
of  it  being  less  valued  and  the  title  less  scrutinized  than  in 
England,  it  was  long  ago  felt  that  such  a  rule  would  often  produce 
inequitable  and,  in  some  cases,  disastrous  results;  and  the  com- 
mon law  as  held  by  the  courts  changed  to  accommodate  itself  to  the- 
new  circumstances.  The  modification  seems  to  have  been  adopted 
for  the  reasons  referred  to  by  Parsons,  C.  J.,  in  Gore  v.  Brazier^ 
3  Mass.  544,  prominent  among  which  is  the  idea  that  public  policy 
requires  it,  so  that  purchasers  may  not  be  discouraged  from  improv- 
ing their  lands. 

Widows,  whose  husbands  had  aliened  with  warranty  during  the 
coverture,  and  whose  interest  in  the  personalty  that  might  be 
required  to  respond  for  a  breach  of  the  warranty  was  large,  would 
be  likely  also  to  adjust  their  claims,  if  they  made  any,  upon  easy 
terms,  so  that  neither  their  children's  nor  their  own  share  of  the 
personalty  would  be  burdened  thereby. 

However  it  has  come  about,  the  difference  between  the  Ameri- 
can rule  and  that  of  Lord  Denman  is  well  established.  The 
husband,  while  he  has  theoretically  no  control  over  his  wife's  right 
to  dower,  has  it  in  his  power  to  affect  its  value  by  his  convey- 
ances ;  i,  e.,  he  may  compel  her  to  claim  and  receive  it  in  many 
small  parcels,  the  owner  of  each  of  which  may  set  out  her  dower 
therein,  excluding  the  value  of  all  improvements  made  thereon  by 
himself  or  his  grantors  since  the  alienation  by  the  husband. 

The  natural  tendency  of  such  alienation  under  the  American 
rule  is  to  diminish  the  value  of  the  dower,  because  there  is  less 
probability  that  the  dowress  will  be  able  to  put  many  small  parcels 
to  the  profitable  use  which  she  might  make  of  one  large  one.  The 
question  presented  in  this  case,  then,  is  one  which  is  almost  sure 
to  arise  whenever  the  husband  has  aliened  without  warranty  a  con- 
siderable tract  that  has  been  subsequently  divided  and  improved, 
and  it  needs  careful  consideration. 

The  counsel  for  the  defendant  ingeniously  argues  that  the  sub- 
division since  the  alienation  should  not  aifect  the  general  principle, 
because  the  dowress  will  in  that  way  in  her  various  suits  indirectly 
get  the  benefit  of  all  the  improvements  made  on  the  four  acres, 
which  clearly  she  could  not  do  if  it  had  remained  the  property  of 
the  original  purchaser,  and  had  been  improved  by  him,  or  by  many 
purchasers  as  tenants  in  common ;  and  he  claims  that,  while  the 
subdivision  affects  the  mode  of  proceeding  to  obtain  the  dower  and 
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of  setting  it  out,  these  are  only  matters  of  form,  not  of  substance, 
and  the  dowress  should  be  excluded  from  the  benefit  of  all  improve- 
ments made  on  the  premises  aliened  by  the  husband,  as  well  as 
those  made  by  the  defendant  or  his  grantors,  on  the  premises  in 
which  dower  is  demanded  in  this  writ. 

If  we  were  satisfied  that  the  subdivision  affected  the  setting  out 
of  the  dower  in  the  form  only  and  not  in  substance,  it  would  go 
far  to  show  that  the  governing  principle  ought  not  to  be  changed 
because  of  the  subdivision  after  the  alienation.  But  we  think  this 
proposition  of  the  defendant  cannot  be  maintained. 

As  before  suggested,  dower  in  a  single  parcel  of  four  acres,  set 
out,  as  it  ought  to  be,  in  one  piece,  is  obviously  capable  of  being 
used  in  various  ways  more  profitably  than  detached  pieces  of  insig- 
nificant dimensions,  such  as  the  dowress  might  be  obliged  to  accept 
when  the  subdivision  has  taken  place.  These  last  might  depend 
for  their  value  mainly  upon  the  inconvenience  to  which  the 
occupant  of  the  small  lot  is  subjected  by  the  possession  of  the 
dowress,  and  his  ability  and  willingness  to  free  himself  from  that 
inconvenience  by  payment  of  a  reasonable  sum  to  procure  the 
extinguishment  or  release  of  her  right.  We  think  there  is  a  sub- 
stantial difi*erence  between  flie  dower  in  a  single  four-acre  piece 
and  dower  in  the  same  when  it  has  been  divided  into, a  score  of 
small  lots.  Moreover,  the  case  finds  that,  after  the  parcel  went 
into  the  hands  of  the  husband's  alienee,  a  street  was  opened 
through  the  tract,  preparatory  to  the  subdivision  of  the  remainder. 
Whether  this  was  by  dedication  and  acceptance  does  not  appear ; 
nor  is  it  material,  for,  however  it  was  brought  about,  the  effect  was 
to  defeat  the  claim  for  dower  in  so  much  of  the  four  acres  as  was 
thus  appropriated.  1  Washburn  on  Real  Property  (1  ed.).  Book 
1,  c.  7,  §  37,  p.  220,  and  cases  there  cited. 

Now,  if  the  husband  had  aliened  in  small  lots,  as  the  tract  is 
now  divided  to  the  several  owners,  of  whom  the  defendant  is  one, 
it  would  not  be  contended  that  the  owner  of  either  lot  could  claim 
that  any  improvements,  except  those  made  by  himself  upon  his 
own  lot  should  be  excluded  from  the  estimate.  We  think,  for  the 
reasons  assigned  at  large  in  Fosdick  v.  Gooding^  1  Maine  30, 
that,  since  the  consequences  to  the  widow  in  respect  of  dower  must 
be  the  same  where  he  aliens  to  one  and  the  grantee  afterwards 
conveys  in  several  parcels  to  several,  the  rule  for  the  assignment 
should  be  the  same  in  such  case  as  it  would  be  if  the  husband  had 
made  the  division  directly. 
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The  acis  of  the  husband  which  are  powerless  to  defeat,  ought 
not  be  suifered  to  impair  the  value  of  the  wife's  dower  beyond  their 
necessary  results  under  the  American  rule.  Creditors  who  take 
the  husband's  lands  by  levy  take  them  subject  to  the  contingency 
of  the  wife's  claim  of  dower.  Those  who  derive  their  title  from 
the  levying  creditors  take  it  with  the  same  burden  as  though  they 
derived  it  directly  from  the  husband  by  a  levy  on  the  parcel  which 
they  own.  The  division  by  the  levying  creditors  of  the  tract  levied 
on  as  the  husband's  property,  and  the  sale  of  it  to  various  parties 
in  small  lots,  and  the  improvements  made  by  the  owners  of  the 
other  lots  must  be  regarded,  if  they  have  tended  to  enhance  the 
value  of  the  defendant's  lot,  and  consequently  of  the  dower  to  be 
assigned  therein,  as  among  the  "  other  causes"  and  "  other  circum- 
stances" to  the  benefit  of  which  the  dowress  is  entitled. 

The  language  quoted  from  the  decisions  applies  only  to  the  lot  in 
which  dower  is  demanded  in  the  suit,  and  not  to  other  land  of  the 
husband,  though  alienated  at  the  same  time  and  by  the  same  act. 

The  plaintiff  is  entitled  to  have  her  dower  assigned  in  the  lot 
held  in  severalty  by  this  defendant  precisely  as  though  that  lot  had 
been  aliened  by  the  husband  as  a  distinct  estate  and  by  a  separate 
conveyance. 

•  Judgment  for  demandant  for  her  dower  accordingly. 


RECENT    ENGLISH     DECISIONS. 

Court  of  Appeal, 
BRYANT  V.  LEFEVRE  et.  al. 

The  access  of  air  to  the  chimneys  of  a  building  cannot,  as  against  the  owner  of 
neighboring  land,  be  claimed  either  as  a  natural  right  of  property  or  as  an  ease- 
ment by  prescription. 

Tlic  plaintiff  and  the  defendants  were  occupiers  of  adjoining  houses,  and  for 
more  than  twenty  years  the  occupiers  of  the  plaintiff's  house  had  enjoyed  access 
of  air  to  the  chimneys  of  it.  Subsequently  the  defendants  piled  timber  on  the  top 
of  their  house  so  as  to  overtop  the  plaintifTs  chimneys  and  cause  them  to  smoke. 
In  an  action  by  the  plaintiff  to  recover  damages  for  the  nuisance  so  caused,  //e/rf, 
that  the  action  could  not  be  maintained,  either  on  the  ground  that  an  easement 
had  been  acquired,  or  on  the  ground  that  the  defendants  had  created  a  nuisance. 

This  was  an  action  to  recover  damages  for  a  nuisance  caused  by 
the  defendants  having  obstructed  the  free  access  of  air  to  the  chim- 
neys of  the  plaintiff's  house. 
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-  At  the  trial,  before  Lord  Coleridge,  C.  J.,  judgment  was 
entered  for  the  plaintiff,  and  the  defendants  appealed.  The  facts 
and  arguments  fully  appear  in  the  judgments. 

Grates,  Q.  C,  and  Edward  Clarke^  for  the  defendants,  relied  on 
Webb  V.  Bird,  13  C.  B.  N.  S.  841. 

Staveley  Hill^  Q.  C,  and  Cock,  for  the  plaintiff. 

Bramwell,  L.  J. — The  plaintiff  says  that  he  is  possessed  of  a 
house, 'that  for  more  than  twenty  years  this  house  and  its  occupants 
have  had  the  wind  to  blow  to,  over  and  from  it,  and  that  he  has, 
as  so  possessed,  the  right  that  it  should  continue  to  do  so ;  that  the 
defendants  have  interfered  with  this  right,  and  prevented  the  free 
access  and  departure  of  the  wind.  lie  adds  that  they  have  com- 
mitted a  nuisance  to  him  as  so  possessed.  He  has  proved  that  he 
is  possessed  of  a  house  more  than  twenty  years  old ;  that  the  wind 
had  access  to  it  and  passage  over  it  for  twenty  years  without  the 
hindrance  recently  caused  by  the  defendants ;  that  the  defendants 
have  caused  a  hindrance  by  putting  on  the  roof  of  their  house 
(which  is  as  old  as  the  plaintiff  *s),  timber  to  a  considerable  height, 
thereby  preventing  the  wind  blowing  to  and  over  the  plaintiff's 
house  when  in  some  directions,  and  passing  away  from  it  when  in 
others ;  that  this  causes  his  chimneys  to  smoke,  as  they  did  not 
before,  to  the  extent  of  being  a  nuisance.  The  question  is  if  this 
shows  a  cause  of  action. 

First,  what  is  the  right  of  the  occupier  of  a  house  in  relation  to 
air  independently  of  length  of  enjoyment  ?  It  is  the  same  as  that 
which  land  and  its  owner  or  occupier  have,  it  is  not  greater  because 
a  house  has  been  built ;  that  puts  no  greater  burthen  or  disability 
on  adjoining  owners.  What,  then,  is  the  right  of  land  and  its 
owner  or  occupier  ?  It  is  to  have  all  natural  incidents  and  advan- 
tages as  nature  would  produce  them.  There  is  a  right  to  all  the 
light  and  heat  that  would  come,  to  all  the  rain  that  would  fall,  to 
all  the  wind  that  would  blow — a  right  that  the  rain  which  would  pass 
over  the  land  should  not  be  stopped  and  made  to  fall  on  it ;  a  right 
that  the  heat  from  the  sun  should  not  be  stopped  and  reflected  on 
it ;  a  right  that  the  wind  should  not  be  checked,  but  should  be  able 
to  escape  freely.  And  if  it  were  possible  that  these  rights  were 
interfered  with  by  one  having  no  right,  no  doubt  an  action  would 
lie.  But  these  natural  rights  are  subject  to  the  rights  of  adjoining 
owners,  who,  for  the  benefit  of  the  community,  have  and  must  have 
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rights  in  relation  to  the  use  and  enjoyment  of  their  property  that 
qualify  and  interfere  with  those  of  their  neighbors — rights  to  use 
their  property  in  the  various  ways  in  which  property  is  commonly 
and  lawfully  used.  A  hedge,  a  wall,  a  fruit  tree,  would  each  affect 
the  land  next  to  which  it  was  planted  or  built.  They  would  keep 
off  some  light,  some  air,  some  heat,  some  rain,  when  coming  from 
one  direction,  and  prevent  the  escape  of  air,  of  heat,  of  wind,  of 
rain,  when  coming  from  the  other.  But  nobody  could  doubt  that 
in  such  cases  no  action  would  lie,  nor  will  it  in  the  case  of  a  house 
being  built  and  having  such  consequences.  That  is  an  ordinary 
and  lawful  use  of  property,  as  much  so  as  the  building  of  a  wall  or 
planting  of  a  fence  or  an  orchard.  Of  course,  the  same  reasoning 
applies  to  the  putting  of  timber  on  the  top  of  a  bouse,  which,  if 
not  a  common  is  a  perfectly  lawful  act ;  and  it  would  be  absurd  to 
suppose  that  the  defendants  could  lawfully  put  another  story  to 
their  house  with  the  consequences  to  the  plaintiff  of  which  he  com- 
plains, but  cannot  put  an  equal  height  of  timber. 

These  are  elementary  and  obvious  considerations,  but,  if  borne  in 
mind,  will  assist  very  materially  in  the  decision  of  this  case. 

The  plaintiff,  then,  merely  as  possessed  of  land  or  house,  has 
not  the  right  claimed.  But  he  goes  further,  and  says  that  the 
house  and  its  owner  and  occupiers  have  had  the  enjoyment  of  this 
benefit  for  twenty  years.  He,  therefore,  relies  on  that  as  showing 
a  prescriptive  title,  or  title  by  lost  grant.  Whether  he  has  so  stated 
his  claim  as  to  raise  such  a  case,  it  is  not  necessary  to  say,  for  we 
are  of  opinion  that  even  if  he  has,  he  has  not  established  it ;  that 
no  such  right  as  he  claims  can  be  established  by  mere  enjoyment, 
without  interruption  for  however  long  a  period.  It  certainly  can- 
not be  claimed  under  the  Prescription  Act.  Nor  can  it  by  lost 
grant,  unless  of  such  a  character  that  it  could  be  claimed  by  the 
common-law  prescription ;  for  the  theory  of  a  lost  grant  is  only 
applicable  to  cases  where  something  prevents  the  application  of  the 
common-law  prescription.  We  do  not  say  there  might  not  be  an 
express  grant  or  covenant  not  to  interfere  with  the  passage  of  air 
over  neighboring  property,  which  could  be  enforced  against  the 
grantor  or  covenantor,  and  even  against  his  assigns  with  notice; 
whether  it  could  be  against  his  assigns  without  notice  it  is  not 
necessary  to  say.  But  the  lost  grant  doctrine  is  ancillary  to  the 
common-law  prescription  doctrine.  Can  this  right  then  be  claimed 
under  that  ?     Now,  certainly  the  land  as  such  has  enjoyed  this  as 
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of  right  for  all  time — since  the  sun  first  shone  and  the  wind  first 
blew,  and  it  is  not  a  case  of  twenty,  or  any  finite  number  of  years. 
But  that  enjoyment  is  the  result  of  the  natural  right  of  which  we 
have  spoken,  and  not  of  an  acquired  right.  Then,  does  the  exist- 
ence of  a  house  on  the  land  for  twenty  years  make  any  difference? 
None.  The  owner  of  the  land  enjoyed  the  free  passage  of  the  air 
over  his  land  when  it  was  a  field,  subject  to  the  right  of  his  neigh- 
bors to  build  on  their  own  land,  or  to  do  on  their  own  land  any 
lawful  act.  He  now  enjoys  it  over  his  land  with  a  house  on  it, 
subject  to  the  same  rights.  If  the  house  on  his  land  is  less  com- 
modious, by  reason  of  any  lawful  act  of  his  neighbor  done  on  the 
adjoining  land,  then,  to  use  the  expression  of  the  judges  in  Buri/  v. 
Pope,  Cro.  Eliz.  118,  "  it  was  his  folly  to  build  his  house  so  near 
to  the  other's  land.*' 

It  may  be  said  that  if  this  reasoning  is  correct  it  is  applicable  to 
lights.  So  it  is  to  a  great  extent;  and  any  one  who  reads  the 
cases  relating  to  the  acquisition  of  a  right  to  light  will  see  that 
there  has  been  great  difficulty  in  establishing  it  on  principle.  Mr. 
Justice  WiLLES  says  it  is  anomalous :  Webb  v.  Bird^  10  C.  B.  N. 
S.  285 ;  and  per  Mr.  Justice  Blackburn,  13  C.  B.  N.  S.  844. 
In  the  case  referred  to  of  Buri/  v.  Pope,  it  was  held  that  where 
there  are  owners  of  adjoining  pieces  of  land,  and  one  builds  a 
house,  and  for  thirty  or  forty  years  has  access  of  light  to  it,  yet  the 
other  may  build  a  house  adjoining  and  shut  out  the  light.  This 
shows  the  general  principle,  though  the  law  as  to  light  is  now  dif- 
ferent as  a  right  is  gained  to  it  by  enjoyment.  But  there  is  this 
difference  between  this  claim  and  the  claim  to  light :  The  right  in 
that  case  is  always  limited  to  the  particular  window  or  aperture 
tiirough  which  the  light  and  air  have  had  access.  It  is  one,  there- 
fore, against  which  an  adjoining  owner  can  defend  himself  by 
blocking  it  up  within  the  period  necessary  for  the  gaining  of  a 
right.  Lord  Wenslbydale  thought  this  a  very  strong  thing  as  a 
great  burden  on  the  adjoining  landowner :  Chasemore  v.  Richards, 
But  here  the  claim  is  of  such  a  character  that  its  enjoyment  could 
only  be  prevented  by  surrounding  the  land  with  erections  as  high 
as  it  might  at  any  time  be  wanted  to  build  on  the  land.  The  prin- 
ciple of  Chasemore  v.  Biehards,  7  H.  L.  Cas.  349,  is  applicable, 
namely,  that  the  right  claimed  is  not  one  the  law  allows,  being  too 
Tague  and  uncertain,  one  the  acquisition  of  which  the  adjoining 
owner  could  not  defend  himself  against,  and  that  the  remedy  of 


Digitized  by 


Google 


784  BRYANT  r.  LEFEVRE. 

the  plaintiff  in  such  a  case  as  this  is  to  build  higher,  as  in  such  a 
case  as  that  it  was  to  dig  deeper. 

We  are  of  opinion  that  on  principle  the  plaintiff  fails  to  make 
out  his  right  as  claimed.  The  authorities  are  to  that  effect.  Webb 
V.  Bird,  10  C.  B.  N.  S.  268  ;  13  C.  B.  N.  S.  841,  is  really  in 
point.  It  is  true  that  in  that  case  the  mill  appeared  to  have  been 
built  in  1829,  I  believe  the  date  of  the  building  of  the  plaintifi"s 
house  in  this  case  did  not  appear ;  it  will  hardly  be  supposed  to  be 
one  hundred  years  old.  But  the  reasoning  in  that  case  would  be 
equally  applicable  to  a  claim  by  prescription  from  time  whereof  the 
memory  of  man  runneth  not  to  the  contrary,  if  the  date  of  the 
building  of  the  plaintiff* *s  house  could  not  be  shown.  It  is  really 
hardly  necessary- to  notice  the  other  cases,  which  are  sufficiently 
dealt  with  by  the  judges  in  Webb  v.  Bird,  We  may,  however, 
mention  Roberts  v.  Macord,  1  Moo.  &  R.  230,  where  Mr.  Justice 
Patteson  was  of  opinion  that  a  claim  like  the  present  could  not  be 
supported.  All  the  reasoning  and  all  the  considerations  that  pre- 
vailed in  Chasemore  v.  Richards,  are  opposed  to  it.  Where  it  has 
been  said  that  there  is  a  right  to  air  there  is  good  ground  for  suppos- 
ing that  the  wholesomeness  of  the  air  has  been  interfered  with,  or 
that  there  was  some  peculiarity  in  the  land  or  building  which  made 
the  air  necessary  in.  a  definite  place.  We  are  of  opinion,  then, 
that  the  action  cannot  be  maintained  on  this  ground. 

But  it  is  said,  and  the  jury  have  found,  that  the  defendants 
have  done  that  which  has  caused  a  nuisance  to  the  plaintiff* 's 
house.  We  think  there  is  no  evidence  of  this.  No  doubt  there  is 
a  nuisance,  but  it  is  not  of  the  defendants*  causing.  They  have 
done  nothing  in  causing  the  nuisance.  Their  house  and  their 
timber  are  harmless  enough.  It  is  the  plaintiff*  who  causes  the 
nuisance,  by  lighting  a  coal  fire  in  a  place  the  chimney  of  which  is 
placed  so  near  the  defendants*  wall  that  the  smoke  does  not  escape, 
but  comes  into  the  house.  Let  the  plaintiff*  cease  to  light  his  fire, 
let  him  move  his  chimney,  let  him  carry  it  higher,  and  there  would 
be  no  nuisance.  Who,  then,  causes  it  ?  It  would  be  very  clear 
that  the  plaintiff*  did,  if  he  had  built  his  house  or  chimney  after  the 
defendants  had  put  the  timber  on  theirs,  and  it  is  really  the  ssone, 
though  he  did  so  before  the  timber  was  there.  But  (what' is  in 
truth  the  same  answer)  if  the  defendants  cause  the  nuisance,  they 
have  a  right  to  do  so.  If  the  plaintiff*  has  not  the  right  to  the 
passage  of  air,  except  subject  to  the  defendants'  right  to  build  or 
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put  timber  on  their  house,  then  his  right  is  subject  to  their  right, 
and  though  a  nuisance  follows  from  the  exercise  of  their  right,  they 
are  not  liable.  Sie  utere  too  ut  alienum  non  Icedas  is  a  good 
maxim.  But,  in  our  opinion,  the  defendants  do  not  infringe  it. 
The  plaintiff  would,  if  he  succeeded.  We  are  therefore  of  opinion, 
that  judgment  should  be  for  the  defendants. 

Cotton,  L.  J. — This  is  an  appeal  of  the  defendants  from  so 
much  of  a  judgment  of  Lord  Coleridge  in  favor  of  the  plaintiff  as 
was  given  in  respect  of  the  interruption  of  air  to  the  plaintiff's 
chimney,  caused  by  the  defendants.  The  jury  have  found — 
1.  That  there  had  been  for  more  than  twenty  years  free  access 
of  air  to  the  chimneys  of  the  plaintiff's  house;  2.  That  the  de- 
fendants interfered  with  it ;  3.  That  the  erection  of  the  defendants* 
wall  sensibly  and  materially  interfered  with  the  comfort  of  human 
existence  in  the  plaintiff's  premises ;  4.  That  the  plaintiff  sustained 
damage — iOL  by  the  building  of  the  defendants'  wall,  and  20Z.  by 
&lling  of  timber  and  other  matters  from  defendants'  stacks,  on  the 
plaintiff's  premises. 

The  first  question  is,  whether  the  plaintiff  has,  either  as  a  natural 
right  of  property  or  as  an  easement,  a  right  as  against  the  defend- 
ants to  have  the  access  of  air  to  his  chimney  without  any  interrup- 
tion by  the  defendants.     In  my  opinion,  he  has  no  such  right. 

In  my  opinion,  it  would  be  a  contradiction  in  terms  to  say  that 
a  man  has  a  natural  right  against  his  neighbors  in  respect  of  a 
house  which  is  an  artificial  addition  to,  and  not  a  user  of,  the  land. 
That  the  owner  of  a  house  has,  as  against  his  neighbor,  no  natural 
rights  in  respect  of  his  house,  is  shown  by  the  cases  as  to  subjacent 
and  lateral  support.  These  show  that  while  every  owner  of  pro- 
perty has,  independently  of  user,  a  natural  right  to  support  for  his 
land,  if  he  adds  buildings  to  his  land,  and  thereby  requires  an 
increased  support,  he,  in  the  absence  of  express  grant,  can  only 
acquire  a  right  to  such  support  by  user,  that  is,  by  way  of  easement. 

The  right  (if  any)  of  the  plaintiff  to  the  uninterrupted  flow  of 
air  to  his  chimney  must  therefore  be  by  way  of  easement.  Cases 
to  prevent,  or  claim  damages  for  interference  with  ancient  lights, 
are  frequently  spoken  of  as  cases  of  light  and  air,  and  the  right 
relied  on  as  a  right  to  the  access  of  light  and  air.  But  this  is 
inaccurate.  The  cases,  as  a  rule,  relate  solely  to  the  interference 
with  the  access  of  light,  and  in  no  case  has  any  injunction  been 
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granted  to  restrain  interference  with  the  access  of  air.  It  is 
unnecessary  to  say  whether,  if  the  uninterrupted  flow  of  air 
through  a  definite  aperture  or  channel  over  a  neighbor's  property, 
has  been  enjoyed  as  a  right  for  a  suflGicient  period,  a  right  by  way 
of  easement  could  be  acquired.  No  such  point  is  made  in  this  case; 
and  I  am  of  opinion  that  a  right  by  way  of  easement  to  the  access 
of  air  over  the  general  unlimited  surface  of  a  neighbor's  property, 
cannot  be  acquired  by  such  enjoyment.  For  this  Webb  v.  JBird 
is  an  authority.  As  the  last  decision  in  that  case  was  in  the 
Exchequer  Chamber,  it  would  be  sufficient  to  rely  upon  the 
authority  of  that  case.  But  I  think  it  better  to  say  that  I  entirely 
agree  with  that  decision,  and  with  the  reasons  given  in  this  case  by 
Lord  Justice  Bramwbll. 

In  my  opinion,  therefore,  the  plaintiff  has  no  right  in  respect  of 
the  flow  of  air  to  or  from*  his  chimney.  Every  man  has  a  natural 
right  to  enjoy  the  air  pure  and  free  from  every  noxious  smell  or 
vapors,  and  any  one  who  sends  on  to  his  neighbor's  land  that  which 
makes  the  air  there  impure,  is  guilty  of  a  nuisance.  Here  it  is 
found  that  the  erection  of  the  defendant's  wall  has  sensiMy  and 
materially  interfered  with  the  comfort  of  human  existence  in  the 
plaintiff's  house,  and  it  is  said  that  this  is  a  nuisance  for  which  the 
defendants  are  liable.  Ordinarily  this  is  so ;  but  the  defendants 
have  done  so  not  by  sending  on  to  the  plaintiff's  property  any 
smoke  or  nauseous  vapor,  but  by  interrupting  the  egress  of  smoke* 
from  the  plaintiff's  house  in  a  way  to  which,  as  against  the  defend- 
ants, the  plaintiff  has  no  legal  right.  The  plaintiff  creates  the 
smoke  which  interferes  with  his  comfort.  Unless  he  has  as  against 
the  defendants  a  right  to  get  rid  of  this  in  the  particular  way 
w^hich  has  been  interfered  with  by  the  defendants,  he  cannot  sue 
the  defendants  because  the  smoke  made  by  himself,  for  which  he 
has  not  provided  any  effectual  means  of  escape,  causes  him  annoy- 
ance. As  if  a  man  tried  to  get  rid  of  liquid  filth  arising  on  his 
own  land  by  a  drain  into  his  neighbor's  land,  until  a  right  had  been 
acquired  by  user,  the  neighbor  might  stop  the  drain  without  incur- 
ring liability  by  so  doing.  No  doubt  great  inconvenience  would  be 
caused  to  the  owner  of  the  property  in  which  the  liquid  filth  arises ; 
but  the  act  of  his  neighbor  would  be  a  lawful  act,  and  he  would  not 
be  liable  for  the  consequences  attributable  to  the  fact  that  the  man 
had  accumulated  filth  without  providing  any  effectual  means  of  get- 
ting rid  of  it. 
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I  am  of  opinion  that  so  much  of  the  judgment  as  is  appealed 
from  must  be  reversed. 


Brett,  L.  J.,  agreed. 

Here  we  hare  another  proof  that  the 
American  courts,  and  not  the  English, 
have  adopted  the  true  doctrine  in  regard 
to  the  acquisition  of  a  right  to  light,  hy 
what  is  called  a  prescriptive  enjoyment 
of  it ;  for  in  all  analogous  instances  the 
English  courts  themselves  act  upon  the 
same  rule  which  we  apply  to  a  claim  of 
a  right  to  light.  All  the  arguments  in 
faror  of  establishing  a  right  to  light  by 
long  use  of  it  apply  equally  in  favor  of 
acquiring  a  right  to  air  by  the  same 
length  of  enjoyment ;  all  the  consider- 
ations against  gaining  the  rights  in  the 
Utter  case  are  equally  forcible  in  the 
former.  It  is  impossible  to  be  acquiring 
prescriptive  rights  against  another  by  a 
series  of  acts,  or  a  long  continuation  of 
enjoyment  which  the  other  party  has  no 
legal  right  to  complain  of,  or  prevent 
by  any  known  legal  remedy.  The  very 
foundation  of  a  prescriptive  right — the 
most  essential  of  all  others — the  adverse 


use,  is  wanting.  If  a  person  can  not 
acquire  by  prescription  a  right  to  a  con- 
tinued flow  of  air  to  his  windmill,  as  de- 
cided in  Webb  v.  Bird^  nor  to  a  free 
current  of  air  to  his  chimney-tops,  as 
held  in  our  principal  case,  how  can  he 
any  more  gain  such  right  to  a  continued 
flow  of  light  into  his  windows  t. 

If  a  house-owner  can  not  acquire  by 
any  length  of  time  a  prescriptive  right 
to  support  from  his  adjoining  neighbor's 
soil,  as  held  in  Angus  v.  Dahoiiy  17^m. 
Law  Reg.  645,  why  should  he  be  allowed 
to  do  so  by  mere  overlooking  his  neigh- 
bor's ground  %  The  argument  of  Chief 
Justice  CoCKBURN,  in  Angus  v.  Dalton, 
is  unanswerable,  and,,  although  a  ma- 
jority of  the  judges  in  the  Court  of 
Appeal  did  not  agree  vritb  it  (see  27 
Weekly  Rep.)  it  remains  to  be  seen 
whether  it  will  not  be  flnally  held  to  be 
the  common  law  of  England. 

Edmund  H.  Bbnvbtt. 
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SUPREME  COURT  OP  ILLINOIS.* 

COURT  OP  CHANCERY  OP  NEW  JERSEY.* 
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Agent.  See  Broker, 
Attorney. 

Authority  to  receive  Money  for  Client — Possession  of  Mortgage- Deed 
executed  hy  Client, — The  mere  fact  that  a  solicitor  is  in  possession  of  a 
mortgage* deed  executed  by  bis  client,  does  not  autborize  bim  to  receive 
the  mortgage-money  for  tbe  client ;  Ez  parte  Swinbanks,  Law  Rep. 
11  Cb.  Div. 
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If  the  client  has  DOt  received  the  monej,  the  mortgagee  cannot  tnaia- 
tain  the  validity  of  the  mortgage-deed,  by  showing  that  he  paid  the 
money  to  the  solicitor,  unless  he  can  show  that  the  solicitor  was  expressly 
authorized  by  the  client  to  receive  it :  Id. 

Viney  v.  Chaplin,  2  DeG.  &  J.  468,  followed.  Barker  v.  Greenwood, 
2  Y.  &  C,  Ex.  414,  distinguished :  Id. 

Bank  and  Banker. 

Affent — Following  Money — Priority. — A  banking  company  were  em- 
ployed as  agents  to  collect  money  and  to  remit  it  to  their  employers. 
The  bank  received  the  money  in  cash,  placed  it  with  the  other  cash  of 
the  bank,  and  informed  their  employers  that  the  money  bad  been 
remitted;  but  before  the  money  was  actually  remitted,  the  bank  went 
into  liquidation :  Held,  that  the  money  was  part  of  the  general  assets 
of  the  bank,  and  that  the  employers  of  the  bank  were  not  entitled  to  be 
paid,  in  priority  to  the  other  creditors :  In  re  West  of  England  and 
South  Wales  District  Bank,  Law  Rep.  11  Ch.  Div. 

I^nnell  v.  Deffel,  4  D.  M.  &  G.  372,  considered  :  Id. 

Broker. 

Finding  a  Purchaser — Specific  Performance — Agent. — A  person  was 
employed  to  find  a  purchaser  for  a  piece  of  property,  the  price  tabe  fixed 
by  the  vendor.  Having  found  a  purchaser,  with  whom  the  vendor 
agreed  as  to  the  price  ',  held^  that  the  conduct  of  the  agent  having  beea 
fair,  no  further  duty  was  imposed  upon  him  in  the  matter,  by  reason  of 
such  special,  qualified  agency :  Hughes  v.  Young^  31  N.  J.  Eq. 

The  purchaser  was  to  give  a  mortgage  for  part  of  the  purchase- money. 
He  offered  to  pay  the  whole  in  cash,  if  desired.  Heldj  that,  under  the 
circumstances,  the  fact  of  his  insolvency  would  not  avail  as  a  defence 
against  specific  performance  :  Id. 

The  buyer  did  not  disclose  the  fact  that  he  was,  in  fact,  purchasing 
for  another  person.  Held,  that  he  was  under  no  duty  to  disclose  his 
principal :  Id, 

Club. 

Power  of  Expulsion — Rights  of  Member — Misconduct — Injunction. 
— The  committee  of  a  club,  being  a  quasi-judicial  tribunal,  are  bound 
in  proceeding  under  their  rules  against  a  member  of  the  club  for  alleged 
misconduct,  to  act  according  to  the  ordinary  rules  of  justice,  and  are 
not  to  convict  him  of  an  offence  warranting  his  expulsion  from  the  club, 
without  giving  him  due  notice  of  their  intention  to  proceed  against  him 
and  affording  him  an  opportunity  of  defending  or  palliating  bis  con- 
duct; and  the  court  will,  at  the  instance  of  any  member  so  proceeded 
against,  restrain  the  committee  by  injunction  from  interfering  with  his 
rights  of  membership :  Fisher  v,  Keane,  Law  Hep.  11  Ch.  Div. 

Common  Carrier.     See  Stoppage  in  Transitu. 

Limitation  of  Liability. — The  right  of  a  carrier  to  limit  its  common- 
law  liability  by  contract,  if  made  fairly  and  advisedly  on  behalf  of  the 
shipper  cannot  be  denied;  but  the  mere  fact  that  the  bill  of  lading 
given,  contains  a  clause  exempting  the  carrier  from  the  loss  of  goods  by 
fire,  cannot  be  held  conclusive  of  such  a  contract:  Merchants*  Desp. 
Trans.  Co.  v.  Leysor,  89  Ills. 
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Corporation. 

LiahUtly  of  a  Corporation  in  the  Hands  of  Trustees, — Where  a  rail- 
road is  Id  the  hands  of  trustees  exercising  the  same  function  the  cor- 
poration is  formed  to  exercise,  and  who  were  selected  bj  the  corporation 
as  well  as  its  bondholders,  and  are  operating  the  road  to  earn  money  to 
be  applied  in  payment  of  the  debts  of  the  corporation,  the  trustees  will 
be  regarded  as  the  agents  of  the  corporation,  so  far  as  relates  to  the 
transaction  of  business  with  third  persons,  and  such  persons  may  sue 
the  corporation  and  recover  damages  in  respect  to  transactions  had  with 
such  trustees,  and  will  not  be  compelled  to  sue  the  trustees :  Grand 
Tower  Manf.  Go.  v.  UUman,  89  Ills. 

Garnishment  of  a  Stockholder, — A  .stockholder  in  an  incorporated 
company,  who  owes  the  company  for  unpaid  stock,  upon  which  a  cull 
has  been  made  and  notice  given,  is  liable  to  be  garnisheed  on  a  juds:- 
ment  recovered  against  the  company:  Meints  v.  East  St.  Louis  Kail 
MiU  Co.,  89  Ills. 

Deed. 

Rectification  of  in  Equity — Mistake. — Relief  prayed  by  a  bill  to  rec- 
tify a  deed,  whereby  through  the  mutual  mistake  of  the  parties,  a  lot 
of  land  was  conveyed  instead  of  an  adjoining  one,  can  only  be  granted 
by  transferring  to  such  adjoinin»r  lot  the  encumbrances  put  on  the  for- 
mer by  the  parties:    Weston  v.  Wilson,  31  N.  J.  Eq. 

Dower. 

Right  as  against  Heir  taking  by  Deed — Measure  of  Value  where  Im- 
procements  made. — There  is  no  difference  in  the  legal  effect  of  a  con- 
veyance to  a  stranger  for  a  valuable  consideration  and  one  to  a  child  for 
a  good  consideration,  as  regards  the  right  of  the  grantor's  widow  to 
dower  in  the  premises  conveyed.  In  assessing  the  value  of  her  dower, 
in  such  case,  she  will  be  confined  to  the  improvements  on  the  land,  at 
the  time  of  the  conveyance,  although  after  the  conveyance,  the  grantor 
may  have  erected  a  house  on  the  premises  with  his  own  means  :  Stookey 
V.  Stookey,  89  Ills. 

Equity.     See  Deed. 

Practice — OrouBill — A  cross-bill  is  not  necessary  in  a  suit  between 
partners,  wherein  the  complainant  seeks  a  dissolution  and  an  account 
from  the  defendant,  to  enable  the  latter  to  get  an  account  from  the  for- 
mer, or  to  obtain  relief  against  fraudulent  practices  of  the  complainant 
in  giving  the  note  of  the  firm  without  consideration,  for  his  own  benefit, 
and  in  buying  up  the  paper  of  the  concern  at  a  discount,  for  his  advan- 
tage, with  a  view  to  obtaining  the  full  amount  thereof  out  of  the  assets 
of  the  firm.  Such  a  bill  will  not  be  sustained  on  demurrer :  Johnson  v. 
Buttler,  31  N.  J.  Eq. 

Executor  and  Administrator.    See  Sale. 

Trustee  Process  Summoning  Administrator. — An  administrator  hold- 
ing money,  proceeds  of  a  settled  estate,  is  chargeable  as  trustee  of  one 
entitled  thereto  in  distribution  of  such  proceeds,  on  trustee  process  sum- 
moning him  in  his  personal  and  not  in  his  representative  capacity :  Hoyt 
V.  Christie,  51  Vt. 
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Guaranty. 

Absolute  undertaking — Surety. — B.  sold  certatD  property  to  W.,  tak- 
inp:  W/s  notes  therefor,  signed  by  W.  and  by  H.  as  surety,  agreeing 
that  if  W.  should  sell  the  property,  the  indebtedness  might  be  transferred 
to  his  purchasers.  W.  sold  the  property  to  L.  and  E.,  they  agreeing  to 
asjiume  his  indebtedness.  B.  met  the  parties  pursuant  to  a  notice  from 
S.  W.,  who  acted  in  that  matter  as  agent  for  W.,  and  was  asked  to  trans- 
fer the  debt.  He  suggested  that  as  it  would  take  some  time  to  compute 
the  notes,  it  would  be  as  well  for  L.  and  E.  to  assume  the  debt  by  writ- 
ing on  the  notes  themselves,  to  which  all  assented,  whereupon  L.  and 
E.  wrote  on  the  back  of  each  note,  "  We  hereby  assume  and  agree  to  pay 
this  note.'*  and  dated  and  signed  the  same.  S.  W.  then  understood  that 
L.  and  E.  had  assumed  the  debt  absolutely,  and  that  the  signers  of  the 
notes  were  relieved  from  further  liability.  B.,  when  afterwards  inquired 
of  by  the  defendants,  said,  in  effect,  that  the  defendants  need  have  no 
concern,  as  the  debt  was  that  of  other  parties.  Held^  that  the  under- 
taking of  L.  and  E.  was  absolute ;  and  that  as  the  contract  to  substitute 
the  indebtedness  of  L.  and  E.  for  that  of  H.  and  W.  was  executed  in  a 
manner  satisfactory  to  B.,  H.  and  W.  were  relieved  from  all  liability  on 
account  of  the  original  indebtedness  :  Nelson  v.  WelU,  51  Vt. 

Husband  and  Wife. 

Wtfes  Chose  in  Action — Reduction  into  Possession — Receipt  by  Agent 
of  Husband  and  Wife. — The  receipt  by  an  agent,  appointed  by  husband 
and  wife,  of  money  forming  part  of  the  estate  of  an  intestate  of  which 
the  wife  is  administratrix,  amounts  to  a  reduction  into  possession  by  the 
husband  of  the  wife's  distributive  share  of  the  money.  Huntley  v.  Gri/- 
Jithj  F.  Moore  452 ;  Goldsborough  159,  followed :  In  re  Barber,  Law 
Rep.  11  Ch.  Div. 

Infant. 

Contract — Fraudulent  Representations. — Plaintiff,  falsely  representing 
himself  to  be  of  full  age,  bought  a  wagon  of  defendant,  paying  part  of 
the  purchase-money,  and  giving  his  promissory  note  secured  by  a  lien  on 
the  wagon  for  the  remainder.  After  plaintiff  had  used  the  wagon  until 
the  use  he  had  had  of  it  was  worth  more  than  what  he  had  paid,  and 
until  it  had  depreciated  by  more  than  a  like  sum,  he  made  default  in 
payment,  whereupon  defendant  took  the  wagon  under  his  lien,  and  sold 
it  at  auction.  Plaintiff  thereupon  brought  assumpsit  for  the  money  he 
had  paid.  Held^  that  as  defendant  retook  the  wagon,  plaintiff  was 
relieved  of  the  duty  of  returning  it  or  rescinding  the  contract,  and 
might  recover,  notwithstanding  the  depreciation  and  the  value  of  the 
use  of  the  wagon ;  and  that  it  made  no  difference  that  plaintiff  falsely 
represented  himself  of  age,  as  such  a  representation  could  add  nothing 
to  the  obligation  of  the  contract :    Whitcomb  v.  Joslyn,  51  Vt. 

Insurance. 

Proposal  for  Policy  on  Life — Concealment, — In  a  proposal  by  M.  to 
an  assurance  oflSce  for  an  assurance  on  his  life,  in  answer  to  the  question, 
*'  Has  a  proposal  ever  been  made  on  your  life  at  any  other  office  or 
oflBces?  If  so,  where?  Was  it  accepted  at  the  ordinary  premium,  or 
at  an  increased  premium,  or  declined  V*  his  answer  was,  **  Insured  now 
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in  two  offices  for  16,000/.  at  ordinary  rates.  Policies  effected  last  year/' 
The  proposal  was  accepted,  but  the  office  having  subsequently  ascertained 
that  the  life  of  M.  had  been  declined  by  several  offices :  Held,  that 
there  had  been  a  material  concealment,  and  that«the  office  was  entitled 
to  have  the  contract  set  aside.  London  Assurance  v.  Mansel,  Law  Rep. 
11  Ch.  Div. 

Legal  Representatives. 

Term  defined. — The  term  "  legal  representatives,"  in  its  strict  and  lit- 
eral acceptation,  means  executors  or  administrators,  but  it  is  frequently 
used  in  a  different  sense,  even  in  statutes,  as  well  as  in  wills,  deeds,  con- 
tracts, &c.,  and,  therefore,  the  question  of  intention  is  to  be  considered 
in  its  construction — not  gathered  solely  from  the  instrument  itself,  but, 
in  part  from  concomitant  circumstances,  and  the  existing  state  of  things, 
and  the  relative  situation  of  the  parties  to  be  affected  by  it :  Bowman 
V.  Zo«y,  89  Ills. 

Limitations,  Statute  op. 

Evidence — Burden  of  Proof. — In  debt  on  judgment  of  a  court  of 
another  state  rendered  more  than  eight  years  before  action  brought, 
defendant  gave  notice  of  reliance  on  the  Statute  of  Limitations,  and  on 
the  fact  that  during  more  than  eight  years  of  that  time  he  had  resided 
in  this  state  and  had  known  attachable  property  therein.  Ueld^  that 
the  allegation  as  to  residence  and  the  possession  of  property  was  surplus- 
age as  part  of  the  defence,  and  needed  not  to  be  proved ;  and  that  the 
burden  was  on  plaintiff  to  prove  whatever  he  relied  on  to  show  that  the 
statute  had  not  run  :    Cfpen  v.   Woodrow,  61  Vt. 

Sale.     See  Stoppage  in  Transitu. 

Executor  s  Sale —  Caveat  Emptor. — In  the  absence  of  actual  fraud 
on  the  part  of  an  executor  to  induce  the  purchase  of  land  of  his  testa- 
tor, the  rule  of  cavent  emptor  applies  in  all  its  strictness.  The  general 
rule  is,  that  in  such  sales  a  purchaser  taking  no  covenants  to  cover 
defects  in  title,  is  absolutely  without  relief,  unless  a  fraud  has  been 
practised  upon  him,  sufficient  to  vitiate  the  contract :  Bond  v.  Ramsey, 
89  Ills. 

Sheriff's  Sale. 

If  requirements  suhtantially  compiled  with  Purchaser  will  take  Title. — 
Where  the  proceedings  of  an  officer  on  an  execution  are  in  substantial 
compliance  with  the  1  iw,  and  operate  by  their  legal  force,  unaided  by 
any  consent  of  the  judgment-debtor,  to  transfer  to  the  purchaser  the 
title  of  the  property  sold  thereunder,  the  sale  though  somewhat  informal 
and  defective,  is  a  good  sheriff's  sale,  and  will  protect  the  purchaser  in 
bis  right  to  the  property  without  a  change  of  possession  :  Fitzpatrick  v. 
Peahody,  51  Vt. 

Specific  Performance.     See  Broker. 

Stoppage  in  Transitu. 

Eikd  of  Transit— ^Delivery  to  Purchaser — Contract  to  deliver  Goods 
free  on  hoard  Ship  to  he  named  by  Purchaser. — Delivery  of  goods  by 
the  vendor  to  a  carrier,  even  though  the  carrier  be  nominated  and  hired 
by  the  purchaser,  is  only  constructive,  not  actual  delivery  to  the  pur- 
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chaser,  inasmuch  as  the  contract  with  a  carrier  to  carry  goods  does  not 
make  the  carrier  the  agent  or  servant  of  the  person  with  whom  he  con- 
tracts:  Ex  parte  Rosevear  Clay  Co.,  Law  Rep.  11  Ch.  Div. 

Till  the  goods  are  in  the  actual  possession  of  the  purchaser  the  transit 
is  not  at  an  end,  and  it  makes  no  difference  that  their  ultimate  destina- 
tion has  not  been  communicated  by  the  purchaser  to  the  vendor :  Id. 

Subrogation. 

Volunteer  Creditor. — A  mere  stranger  or  volunteer  cannot,  by  paying 
a  debt  for  which  another  is  bound,  be  subrogated  to  the  creditor's  rights 
in  respect  to  the  security  given  by  the  real  debtor,  but  if  the  person 
who  pays  the  debt  is  compelled  to  do  so  for  the  protection  of  his  own 
interests  and  rights,  then  the  substitution  should  be  made :  Toun^  v. 
Morgan,  89  Ills. 

Trust  and  Trustee. 

Discharge  of  Trustee — Unwillingness  to  Act, — A  trustee  is  at  liberty 
to  apply  to  this  court  for  his  release  from  the  trust,  on  the  sole  ground 
of  unwillingness  to  act  further  therein  :  Green  v.  Blackwell,  31  N.  J. 
Eq. 

The  fact  that  he  is  one  of  two  trustees,  and  that  the  deed  of  trust 
provides  that,  in  case  of  the  death  of  one,  the  survivor  shall  nominate, 
and  with  the  consent  and  approbation  of  the  parties  to  the  settlement 
or  the  survivors  or  survivor  of  them,  appoint  a  new  trustee  in  the  place 
of  the  one  who  has  died,  will  not  induce  the  couFt  to  refuse  the  release. 
The  court  will  supply  the  place  of  the  trustee  released :  Id. 

That  a  very  largo  and  unexpected  addition  to  the  trust  estate  has  been 
made,  is  in  itself,  a  good  rea.son  for  releasing  an  unwilling  trustee  :  Id. 

Trustee  Process.    See  Executor. 

Usury. 

Who  may  raise  the  Question, — The  right  of  action  to  recover  for 
money  paid  as  usury  is  personal  to  the  contracting  party.  The  pur- 
chaser of  property  subject  to  a  mortgage  given  to  secure  notes  drawing 
usurious  interest,  who  assumes  to  pay  such  notes,  cannot,  therefore, 
recover  money  paid  for  such  interest  thereon :  Spauldiny  v.  Davis, 
51  Vt. 

Vendor  and  Purchaser. 

Rescission /or  Fraud. — To  resist  the  payment  of  the  purchase-money 
of  land  for  fraud,  the  purchaser  must  elect  to  rescind  the  contract,  and 
it  is  doubtful  whether  his  grantees  after  his  death  can  reconvey  the 
property  so  as  to  work  a  rescission  of  the  contract  and  enable  him  to 
resist  payment :  Bond  v.  Ramsey,  89  Ills. 

Will. 

Devises  and  Descent  regulated  hy  Statute. — The  rules  providing  for 
the  descent  of  property  have  their  origin  in  municipal  regulation,  and 
so  too  the  power  to  dispose  of  property  by  will  is  conferred  by  statute, 
and  may  be  curtailed  or  enlarged  from  time  to  time  as  the  legislative 
department  may  deem  wise  and  for  the  best  interest  of  the  people :  Em- 
mert  v.  Hays,  89  Ills. 
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ABANDONMENT.     See  Easucbht,  1. 

ABATEMENT. 

A  proceeding  in  tl\e  coantj  court  to  compel  a  guardian  to  account,  abates 
on  the  death  of  the  guardian.     Harvey  v.  Harvey^  262. 

ACCOMPLICE.     See  Crimiic al  Law,  27,  28. 

ACCOUNT.     Sec  Equity,  7,  39 ;  Limitations,  Statute  op,  2,   15,  16,  17  ; 
Partkebship,  6,  22,  23,  24. 

1.  Decree  denied  where  complainants'  laches  has  rendered  it  impossible  to 
do  justice  to  both  parties.     Stout  v.  Ex^th  of  Seabrooky  198. 

2.  If  the  court  is  satisfied  that  nothing  is  due  complainant  a  dismissal  must 
be  directed.     Id. 

3.  Where  defendant  admits  his  indebtedness,  bnt  sets  up  that  a  judgment- 
creditor  of  the  plaintiff  has  a  suit,  in  which  such  indebtedness  is  sought  to  be 
subjected  to  the  payment  of  his  judgment :  Held,  that  it  is  error  to  render 
judgment  until  such  judgment-creditor  is  made  a  party.  Benson^s  Adm,  v. 
Stein  J  451. 

4.  But  where  the  judgment  is  rendered,  the  error  is  cured  whenever  it  is 
made  to  appear  of  record  that  the  action  of  the  judgment-creditor  has  been 
dismissed.     Id, 

5.  Where  the  defendant  answers  that  the  amount  due  plaintiff  has  been 
fixed  by  an  award,  and  the  plaintiff*  replies,  admitting  the  award,  and  asks 
judgment  thereon,  there  is  no  such  departure  in  pleading  as  will  vitiate  a 
judgment  for  the  amount  admitted  to  be  due.     /</. 

ACCRETION.     See  Riparian  Rights,  1. 

ACKNOWLEDGMENT.     See  Deed,  3 

ACTION.    See  Admiralty,  4 ;  Assumpsit,  1 ;  Attorney,  3 ;  Insurance,  1 ; 
Mortgage,  19;  Nuisance,  4,  8;  Partnership,  9;  Statute,  6. 

1.  Where  the  charter  of  a  bank  rendered  the  persons  and  property  of  the 
stockholders  liable  for  the  redemption  of  the  bank  bills  in  proportion  to  their 
stock,  such  liability  can  be  enforced  by  a  separate  action  against  a  stock- 
holder by  a  billholder.     Mills  v.  Scott,  518. 

2.  Debt  will  lie  where  the  bank's  indebtedness  and  the  number  of  shares 
held  by  the  stockholder  can  be  stated.     Id, 

3.  Debt  will  always  lie  where  the  amount  sought  to  be  recovered  is  certain 
or  can  be  ascertained  from  fixed  data  by  computation.     Id. 

4.  If  a  man  knowingly  plant,  and  suffer  to  grow  over  the  land  of  his 
neighbor  a  noxious  tree,  by  which  his  neighbor's  cattle  arc  injured,  an  action 
will  lie  against  him  by  such  neighbor.     Croiehurat  v.  Burial  Board,  348. 

5.  Limits  of  the  doctrine  aic  utere  tuo  ut  alienum  non  IcedaSj  discussed.  Id. 
Note. 

6.  A  roan  promised  certain  stockholders  to  pay  the  debts  of  the  corporation, 
in  consideration  of  a  transfer  of  stock  to  him.  Failing  to  pay  a  certain  debt 
he  was  sued  in  assumpsit  by  the  creditor  upon  an  assignment  of  this  agree- 
ment. Held,  that  the  action  did  not  lie  since  plaintiffs  interest  could  not  be 
ascertained  at  law.     Pratt  v.  Bates,  586. 
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ACTION. 

7.  No  action  lies  fur  the  breach  of  a  promise  to  marry  made  hy  •  person 
incurably  impotent.     Gulick  v.  GuUck,  583. 

8.  Suit  may  be  brought  to  recover  money  unlawfully  exacted  under  stress 
of  legal  process.     People  v.  East  Saginaw,  451. 

9.  A  railroad,  by  whose  direction  a  contractor  enters  upon  land  which  it 
■     has  acquired,  subject  to  an  existing  lease,  u  liable  as  a  joint-tortfcasor  with 

the  contractor  for  damages  to  the  crops  of  the  lessee.     Ullman  y.  Hannibal  4r 
St.  Joseph  Railroad  Co.,  63. 

ACTS  OF  CONGRESS. 

1853,  Feb.  26.     See  Bankbuptct,  7. 
1863,  Sec  Evidence,  12. 

1866,  July  18.     Sec  Statute,  6. 
1866,  July  26.     See  Mines  and  Mining,  1. 
1872,  May  10.     See  Mines  and  Mining,  6. 

1874,  lieviscd  Statutes. 

Sect.  3082.  See  Statute,  7. 

Sect.  4233.  See  Admiralty,  1. 

Sect.  5117.  See  Bankruptcy,  8. 

Sect.  5278.  See  Extradition,  1. 

1875,  March  3.  See  Reiioval  of  Causes,  1. 

ADMINISTRATOR.     See  Executor. 

ADMIRALTY.     See  Shipping;  Negligence,  8,  9,  U,  12. 

I.  Collision. 

1.  Rule  22  of  i  4233  of  the  U.  8.  Revised  Statutes,  directing  that  a  vessel 
overtaking  another  vessel  shall  keep  out  of  the  way,  applies  until  the  over- 
taking vessel  has  completely  passed  the  other.  Kennedy  v.  American  Steam- 
boat Co.y  656. 

2.  A  packet  conveying  mails  and  carrying  on  commerce,  although  belong- 
ing to  the  sovereign  of  a  foreign  state,  is  not  exempt  from  process  of  law,  nor 
can  the  crown  clothe  such  vessel  with  the  immunity  of  a  foreign  ship  of  war. 
The  Parlement  Beige,  726. 

II.  Liability  of  Shipowners.     See  infra,  4. 

III.'  Maritime  Lien. 

3.  Proceedings  in  rem  are  exclusively  cognizable  in  admiralty,  and  the 
question  whether  a  case  is  made  for  the  recall  of  property  released  under 
bond,  must  be  determined  by  the  courts  empowered  to  hear  the  pending  suit. 
United  States  v.  Ames,  517. 

4.  An  action  in  rem  may  be  sustained  to  recover  damages  for  the  death  of 
a  person  caused  by  negligence.     Rusk  v.  Steamboat,  624  and  Note. 

IV.  Salvage. 

5.  A  tug  is  not  entitled  to  salvage  for  rescuing  a  ship  from  danger  brought 
about  by  the  tug*s  negligent  performance  of  a  contract  to  tow  the  ship.  The 
Robert  Dixon,  726. 

ADMISSION.     See  Evidence,  11 ;  Trial,  1. 

AGENT.  See  Bank  and  Banker,  1 ;  Bills  and  Notes,  1  ;  Broker,  1,  2; 
Contract,  9,11;  Corporation,  10;  Husband  and  Wife,  41 ;  Insur- 
ance, 7,  13,14;  Municipal  Corporation,  3;  Railroad,  1;  United 
States,  3. 

1.  Where  either  a  public  or  private  agent  is  clothed  with  general  powers, 
the  means  and  measures  necessary  to  carry  them  into  effect  are  also  granted. 
State  ex.  rel.,  ^c.  v.  Gates,  62. 

2.  Where  a  son  is  suffered  to  act  as  a  general  agent  for  his  father,  the  pub- 
lic will  be  justified  in  assuming  that  he  possesses  all  the  powers  of  a  general 
agent.     Thurber  v.  Anderson,  583. 

3.  An  agent  to  pay  money,  cannot  retain  it  on  the  ground  that  his  princi- 
pal's contract  to  pay  was  illegal.     Kiewert  v.  Rindskopf,  656. 

4.  Payments  to  an  agent  bind  the  principal,  whore  the  agent  is  authorized 
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to  reccire  the  money,  either  br  express  authority,  by  the  usage  of  trade,  or  by 
the  dealings  of  the  parties.     Noble  v.  Nugent,  727. 

ALIEN.     See  Interxational  Law,  1,2;  Land,  1. 

ALIMONY.     See  Contempt,  1 ;  Husband  and  Wife,  33,  34,  35. 

AMENDMENT.     See  Cbiminal  Law,  1. 

ANIMALS.     See  Negligence,  23, 27. 

APPLICATION  OF  PAYMENTS.    See  Gcakantt,  4  ;  National  Bank,  5. 

ARBITRATION. 

The  power  of  a  court  with  the  consent  of  the  parties  to  refer  a  case  to 
arbitrators,  is  incident  to  all  judicial  administration  where  the  right  exists  to 
ascertain  the  facts  as  well  as  the  law.     Newcomb  y.  Wood,  199. 

ARREST. 

Manual  touching  of  the  body  not  necessary  to  constitute  an  arrest  in  a 
ciril  action.     Richardson,  Ex*r  v.  Rittaihouse,  130. 

ASSAULT  AND  BATTERY.    See  Trespass,  1 ;  Vebdict,  1,  2. 

ASSIGNMENT.     See  Debtob  and  Creditor,  9,  10,  11 ;  Partnership,  10; 
Fleadtno,  3. 

1.  A  claim  against  the  United  States,  before  it  is  allowed,  cannot  be 
assigned.     Spofford  v.  Kirk,  124. 

2.  Any  writing,  clearly  appropriating  a  fund  or  property  to  a  person,  is 
esteemed  in  equity  an  assignment.     Bovoer  y.  Stone  Co,,  198. 

ASSUMPSIT.     See  Action,  6  ;  Mortgage,  19. 

1.  A  verbal  agreement  made  at  the  t^e  of  the  execution  of  a  deed  for  land 
that  if  1^  surrey  should  show  more  acres  than  mentioned  in  the  deed,  the  ven- 
dee should  pay  for  the  excess,  may  bo  shown  by  parol  and  enforced.  LudeJce 
V.  Sutherland,   125. 

2.  When  the  assignee  of  a  purchaser  sells  the  land  and  then  is  compelled 
to  pay  the  original  vendor  more  than  is  due  him,  in  order  to  get  a  deed  to 
satisfy  his  vendee,  and  the  payment  is  made  under  protest,  it  is  a  question  for 
the  jury  whether  the  payment  is  not  involuntary,  and  if  so,  the  excess  may 
be  recovered  back  in  assumpsit  under  the  common  counts.  Pembcrton  v.  Wil- 
liams, 262. 

ATTACHMENT.     See  Account,  3;   Bills  and  Notes,  13;   Executor,  4. 
Receiver,  2,  6;  Replevin,  1. 

1.  Cannot  be  made  to  operate  on  a  merely  legal  title  where,  plaintiffs  have 
or  are  bound  to  take  notice  of  the  equitable  title.  Tucker  v.  Vandermark, 
335. 

2.  Money  paid  into  court  is  not  liable  to  attachment.  Maitingly  v.  Chimes, 
388. 

3.  A  stockholder  who  owes  a  corporation  for  unpaid  stock  upon  which  a 
call  has  been  made,  may  be  garnished  on  a  judgment  against  the  corporation. 
MeintsY.  Mill  Co.,  789. 

ATTORNEY.     See  Criminal  Law,  10;  Evidence,  29. 

1.  The  privilege  of  admission  as  an  attorney  in  the  courts  of  Maryland  is 
limited  to  white  male  citizens  ahove  the  age  of  twenty-one  years.  In  re  Charles 
Taylor,  388. 

2.  The  privilege  of  admission  as  an  attorney  is  not  a  right  within  the 
meaning  of  the  fourteenth  amendment  of  the  constitution  of  the  United  States, 
but  is  governed  and  regulated  by  the  legislature.     Id, 

3.  Counsel  fees  cannot  be  recovered  by  action,  unless  a  contract  fixing  the 
amount  can  be  shown.     Hopper  v.  Ludlum,  727. 

4.  The  mere  possession  of  a  mortgage-deed  does  not  authorize  a  solicitor  to 
receive  the  mortgage-money  for  his  client.     Ex  parte  Swinbanks,  787. 

5.  In  such  case,  if  the  client  does  not  receive  the  money,  the  mortgagee 
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cftiii|ot  recorer  without  showing  that  the  solicitor  was  expresslj  mnthoriaefl. 
Ex  parte  Svcinbanls^  787. 

6.  Y'mer  v.  Chaplin,  2  DeG.  &  J.  468,  followed.    Baiter  v.  Greenwood,  S 
T.  k  C,  Ex.  414,  distingnished.     Id, 

ATTORNEY-GENERAL.     See  Cojistitctiosal  Law,  32 ;  Cortokatiox,  5  ; 
Equity,  25. 

AUCTIONEER.    S^  CoxsriTunoKAL  Law,  2. 

BAILMENT.     See  Eqcitt,  15  ;  Neguoexce,  28  ;  RcpLKmr,  1. 

1.  A.  endorsed  a  note  for  W.'s  accommodation.  W.  pledged  it  to  P.  for  a 
debt,  and  sabseqnentl  j  paid  the  debt,  but  wrote  to  P.  asking  him  to  gire  time 
on  another  debt  due  from  W.,  and  to  hold  this  note  as  collateral.  A.  was 
secured  for  his  endorsement.  In  an  action  by  P.  against  A.:  Held,  that  W.'s 
letter  Vas  an  actual  pledge  and  not  a  mere  offer  :  Held  fmrUur,  that  P.  could 
recover.     Providence  Thread  Co.  y.  Aldrich,  727. 

2.  Delirerj  of  railroad  receipts  bj  a  purchaser  of  grain  to  the  seller  as  se- 
curitj  for  the  price  is  a  symbolical  delivery  of  the  grain.  Taylor  r.  Turner^ 
125. 

BANK  AND  BANKER.    See  Acriow,  1,2;  Corporation,  4 ;  Partnership,  9. 

1.  A  bank  collected  money  as  an  agent,  placed  it  with  their  own  moneys, 
and  wrote  to  their  employers  that  they  had  remitted  it.  Before  it  was  actu- 
ally remitted  the  bank  failed :  Held^  that  the  money  was  part  of  their  general 
assets.     In  re  West  of  England^  ^c,  Bank,  788. 

2.  Pennell  p.  Deffel,  4  D.,  M.  &  G.  372,  considered.     Id, 

BANKRUPTCY.     See  Errors  and  Appeals,  2  ;  Set-off,  3. 
I.  Effect  of  Proceedings,. 

1.  District  Courts  have  no  power,  under  section  25  of  the  Bankrupt  Act,  to 
order,  in  a  summary  way,  a  sale  of  an  estate  claimed  by  the  assignee,  but  in 
the  possession  of  a  third  person  claiming  adversely.     Gifford  v.  Hdmes,  125. 

2.  Courts  of  Bankruptcy  may  exercise,  in  a  summary  way,  and  with  notice 
to  the  parties,  many  of  the  powers  conferred  by  section  1  of  that  act.     Id. 

3.  The  power  given  to  the  Circuit  Court  by  section  2  of  the  act,  to  revise 
such  cases  arising  in  the  District  Court,  does  not  extend  to  any  case  where 
special  provision  for  revision  is  otherwise  made.     Id, 

4.  Creditors  cannot  reach  property  fraudulently  conveyed,  except  through 
the  assignee.  Glenny  v.  Langdon,  126. 

5.  In  such  case  if  the  assignee  will  not  sue,  the  court  may  direct  him  to 
proceed,  or  may  authorize  the  creditors  or  the  bankrupt  to  sue  in  his  name 
upon  indemnifying  him  against  costs.     Id, 

6.  A  claim  against  the  government  for  cotton  captured  by  the  United  States 
forces,  and  sold,  passes  to  an  assignee  in  bankruptcy,  though  from  the  bar 
of  the  statute  the  claim  be  not  enforceable  by  legal  proceedings.  Erwin  v. 
The  United  States,  262. 

7.  The  Act  of  Congress  of  February  26th  1853,  to  prisvent  frauds  upon  the 
treasury,  does  not  embrace  the  passing  of  claims  to  heirs,  devisees  or  as- 
signees in  bankruptcy.     Id, 

n.  Fraud. 

8.  Fraud,  as  used  in  section  5117  of  the  Revised  Statutes,  means  positive 
and  not  implied  fraud.      \VoJf\.  Stix,  518. 

9.  It  docs  not  include  such  fraud  as  the  law  implies  from  the  purchase  of 
property  from  a  debtor  with  the  intent  to  hinder  and  delay  his  creditors.     Id, 

10.  The  purchaser  in  such  case  is  not  liable  to  pay  to  creditors  the  value  of 
what  he  buys.  All  the  risk  he  runs  is  that  the  sale  may  be  avoided  and  the 
property  reclaimed  for  the  benefit  of  creditors.     Id, 

11.  To  come  within  this  exception  in  the  Bankrupt  Act,  the  dAt  must  be 
created  by  fraud.     Id, 

III.  Assignee.     See  supra,  4,  5,  6. 

12.  A  debtor  made  an  assignment  for  the  benefit  of  creditors  and  afterwards 
paid  money  to  a  creditor.     Subsequently,  under  proceedings  in  bankruptcy, 
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a  trustee  was  appointed  who  filed  a  bill  aud  set  aside  the  assignment,  and  who, 
more  than  two  years  after  his  appointment,  sued  the  creditor  for  the  money, 
on  the  ground  that  it  belonged  to  the  assignee,  //e/cf,  that  the  cause  of  action 
had  not  accrued  to  the  plaintiff  until  the  assignee's  title  had' vested  in  him 
under  his  bill  in  equity.     Tappan  v.  Whiiemore,  191. 

13.  AUter^  if  the  suit  had  bieen  brought  merely  on  plaintiff's  title  as  trustee 
in  bankruptcy  for  money  paid  in  fraud  of  the  Bankrupt  Law.     Id. 

14.  A  complete  transcript  of  the  record  aud  files  need  not  be  given  in  evi- 
dence to  support  the  deed  of  an  assignee.  A  certified  copy  of  the  order 
decreeing  bankruptcy  and  appointing  the  assignee,  is  sufficient.  Heath  v. 
Hyde,  263. 

IV.  Discharge, 

15.  A  discharge  in  bankruptcy  of  liquidating  partner  a  bar  to  suit  on  bond 
of  indemnity  to  retiring  partner  who  is  subsequently  obliged  to  pay  firm  debts. 
Fisher  v.  7Y^,  9. 

16.  Who  are  sureties  and  what  are  contingent  liabilities,  within  the  mean- 
ing of  the  Bankrupt  Law,  discussed.     Id,    Note.  , 

BILL  OF  EXCEPTIONS.     See  Errors  awd  Appeals,  9. 

1.  Cannot  be  used  to  bring  up  the  whole  testimony  for  review  when  a  case 
has  been  tried  by  the  court.     Bitts  v.  Mogridge^  388. 

2.  A  bill  of  exceptions,  filed  after  the  term,  will  not  be  considered,  unless 
it  appears  by  an  entry  of  record  that  the  opposing  party  consented.  An  entry 
showing  merely  that  he  was  present  is  not  sufficient ;  nor  will  the  defect  be 
cured  by  an  entry  subsequently  made  reciting  his  consent.  Stale  v.  Duck- 
worth, 583. 

BILL  OF  LADING.     See  Commoit  Cabbikr,  5. 

BILL  OF  PEACE,     See  Equity,  16. 

BILLS  AND  NOTES.     See  Bailment.  1  ;  Collatkral  Security,  1 ;  Evi- 
DBNCB,  7,  31,  32;  Husband  and  Wife,  49,  .'iO,  51  :  Interest,  1  ;  Limit- 
ations, Statute  of,  9,  10;  National  Bank,  3;  Partnership,  3,  8,  12, 
U,  16,  25  ;  Usury,  1. 
I.  Form,  Consideration,  etc. 

1.  A  promissory  note;  commencing,  '*  We  promise  to  pay,"  and  signed 
"George  Moore,  Treasurer  of  Mechanic  Falls  Dairying  Association,"  is  the 
note  of  Moore,  and  not  of  the  association.     Mullen  v.  Moore,  56. 

2.  A  promissory  note  payable  to  A.  B.,  trustee,  is  not  commercial  paper. 
Third  National  Bank  v.  Lange,  382. 

n.  Rights  of  Parties.     See  infra,  III. 

3.  Demand  and  notice  are  not  necessary  as  against  an  endorser,  who,  at 
the  maturity  of  the  note,  has  sufficient  property  of  the  maker  in  his  possession 
held  as  security  against  his  liability.     Beiird  v.  Westerman,  56. 

4.  A  holder  of  a  note  payable  in  a  distant  city  uses  due  diligence  if  he  sends 
it  for  collection  to  a  bank  in  that  city,  in  time  to  be  presented  at  maturity. 
He  is  not  bound  to  provide  against  an  unanticipated  suspension  of  the  bank, 
or  an  unauthorized  interference  with  the  letter  by  the  postmaster.  Pier  v. 
Heinrichshoffen,  126. 

5.  A  notary's  certificate  of  protest,  stating  that  notice  was  put  in  the  post 
office,  is  sufficient,  without  stating  that  the  postage  was  prepaid.     Id* 

6.  Delivery  of  a  note  by  the  holder  to  the  maker,  with  intent  to  discharge 
the  debt,  does  discharge  it.      Vanderbeck  v.  Vanderbeck,  263. 

7.  While  a  negotiable  note,  payable  on  demand,  is  by  statute  dishonored 
at  the  end  of  four  months,  yet  where  such  note  is  on  annual  interest,  it  will 
be  presumed  that  the  endorser  made  his  endorsement  with  a  waiver  of  such 
demand.     Hayes  v.  Werner,  330. 

8.  The  taking  of  security  by  the  endorser,  is  not  a  waiver  of  demand  and 
notice,  but  is  evidence  of  it.     Id, 

9.  Notice  of  the  non-payment  of  a  negotiable  promissory  note  must  be  given 
to  an  accommodation  endorser.     Braley  v.  Buchanan,  388.  * 
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BELLS  AND  NOTES. 

10.  Joint-maker,  siting  for  accommodation,  is  released  bj  an  extension 
granted  without  his  knowledge.     Barron  v.  CWy,  518. 

11.  Parol  declarations  of  payee  at  the  time  of  signing,  that  maker  would 
not  be  called  upon,  are  not  admissible  as  evidence,  and  are  therefore  no 
defence  to  the  note.      Wright  r.  Remington^  743, 

III.  Endorsement^  Acceptance^  etc, 

12.  Evidence  of  verbal  agreement  of  payee  at  the  time  of  endorsing  a  note, 
that  he  would  assume  anconditional  liability,  not  admissible.  Rodney  v. 
IFi/son,  56. 

13.  After  a  transfer  of  a  note  by  endorsement,  the  amount  due  cannot  be 
garnished  in  the  maker's  hands  as  a  debt  due  the  original  holder.  Knisely  v. 
Evans,  126. 

14.  The  holder  of  a  note  endorsed  in  blank  delivered  it  with  his  own 
endorsement,  preceded  by  the  words,  in  his  own  handwriting,  **  Received  one 
year's  interest  on  the  within,  May  10th  1871."  //cW,  that  the  endorsement 
imported  merely  an  acknowledgment  of  the  payment  of  interest;  and  any 
other  intent  must  be  shown  by  evidence  aliunde.     Clark  v.  Whiting,  126. 

15.  A  telegram  agreeing  to  accept  a  draft  for  a  certain  sum,  **  for  stock,*' 
is  not  a  conditional  contract,  but  an  absolute  undertaking  to  accept  and  pay 
the  same.      Coffman  v.  Campbell,  198. 

Id.  A  subsequent  endorser  guarantees  preceding  endorsements,  but  where 
the  alleged  second  endorsement  was  made  before  delivery,  and  the  payee  sub- 
sequently wrote  his  name  above  it,  the  rule  cannot  apply  even  in  flavor  of  a 
bona  fide  holder  without  notice.      Third  National  Bank  v.  Lange^  382. 

17.  Parol  evidence  is  admissible  to  show  the  character  in  which  the  alleged 
second  endorsers  stood  towards  the  note.     Id. 

18.  One  who  endorses  a  past-due  note  at  the  request  of  the  maker,  pursu- 
ant to  a  contract  with  the  payee  for  further  indulgence,  is  liable  as  guarantor. 
Rives  V.  Thomas,  511. 

19.  The  endorsement  by  the  payee  that  he  holds  himself  "  responsible  for 
the  within  note,  without  notice  or  protest,"  is  of  no  other  effect  than  to  waive 
protest  and  notice  as  a  necessary  step  to  fix  his  liability.  Halley  v.  Jackson, 
584. 

20.  The  liability  of  the  maker  and  endorser  is  several,  and  it  is  error  to 
proceed  against  them  as  if  they  were  jointly  bound.     Id, 

BOND.     See  Oontraot,  1. 

BOUNDARY. 

Where  parties  claiming  under  the  same  grantor  recognise  a  boundary 
between  them,  and  one  of  them  afterwards  conveys  with  reference  to  that 
boundary,  he  and  those  who  claim  under  him  are  bound  by  the  description  as 
against  his  grantee.     Ftdiey  v.  MaYsfi,  518. 

BROKER.     See  Contract,  11. 

1.  It  is  contrary  to  public  policy  to  allow  a  broker  to  recover  commissions 
from  both  sides,  although  he  acted  in  good  faith.     Scribner  v.  Collar,  389. 

2.  A  broker  was  employed  to  find  a  purchaser  for  property,  the  price  to  be 
fixed  by  the  vendor.  Having  found  a  purchaser,  with  whom  the  vendor 
acrreed  as  to  the  price:  Beld,  that  no  further  duty  was  imposed  upon  him. 
Hughes  v.  Young,  788. 

BURDEN  OF  PROOF.     See  Debtor  and  Creditor,  7 ;  Libel,  1 ;  Limita- 
tions, Statute  op,  22  ;  Neolioence,  20. 

CASES  AFFIRMED,  COMMENTED  ON,  OVERRULED,  &o 

Barker  v.  Greenwood,  2  Y.  &  C.  Ex.  414,  distinguished.  Ex  part*  Sunn- 
banks,  788. 

Brine  v.  Insurance  Co.,  6  Otto,  re-affirmed.     Orvis  t.  Powell,  60. 

British  &  Am.  Tel.  Co.  v.  Colson,  Law  Rep.,  6  Ex.  18,  overruled.  Bouse- 
hold  Fire  Ins,  Co.  v.  Grant,  728. 

Carrington  v.  Roots,  2  M.  &  W.  248,  and  Reade  t;.  Lamb,  6  Exch.  130, 
commented  on.     Britain  v.  Rossiter,  716. 
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CASES  AFFIRMED,  COMMENTED  ON,  OVERRULED,  &c. 

Claflin  r.  Rosenburg,  42  Mo.  439,  followed.      Wrigkty.  McCormirkj  267. 

England  v.  Davidson,  11  A.  &  E.  856,  commented  upon.  Bent  v.  The 
Bank,  291. 

Frost  V.  Knight,  Law  Rep.  7  Exch.  Ill,  reviewed.  Day  v.  77ie  Insurance 
Co.,  47. 

Grizewood  r.  Blaine,  11  C.  B.  538,  discussed.      Thackir  v.  Hardy,  254. 

Hamilton  r.  The  D.  V.  Railroad  Co.,  36  Iowa  31,  and  Muldowney  v.  The 
Illinois,  &c.,  Railroad  Co.,  Id.  462,  distinguished.    Balflwin  v.  Railroad^  761. 

Hochsler  r.  De  la  Tour,  2  E.  &  B.  678,  reviewed.  Day  v.  The  Insurance 
47. 

Huntley  v.  Griffith,  F.  Moore  452,  Goldsborougfa  159,  followed.  In  re 
barber ^  790. 

Inman  v,  Tripp,  11  R.  I.  520,  explained  and  affirmed.  Wakejield  v. 
Neweily  658. 

Moulton  V.  Sandford,  51  Me.  127,  re-affirmed.  Perkins  v.  Inhabitants  of 
Fayette,  59. 

Pennell  v.  Deffel,  4  D.,  M.  &  G.  372,  considered.  In  re  West  of  En  glands 
^c,  Bank,  788. 

Penna.  Railroad  Co.  v,  Hope,  80  Penn.  St.  373,  distinguished.  Hoag  v. 
Railroad,  214. 

Penna.  Railroad  Co.  r.  Kerr,  62  Penn.  St.  353,  followed.  Hoag  v.  Bail- 
road,  214. 

Preston  v.  Walker,  26  Iowa  205,  followed,     Burrows  v.  Stryker,  268. 

Snelling  v.  Lord  Huntingfield,  1  C,  M.  &  R.  20,  followed.  Britain  v. 
Rossiter,  716. 

The  Siren,  7  Wall.  152,  and  The  Davis,  10  Id.  15,  approved.  Carr  v.  U, 
S.  528. 

Viney  v.  fchaplin,^  2  DoG.  &  J.  468,  followed.     Ex  parte  Swinbanks^  788. 

United  States  v,  Clarke  County  Court,  96  U.  S.  211,  disapproved.  State 
v.  Macon  County  Court,  459. 

CAVEAT  EMPTOR.     See  Sale,  7. 

CERTIORARI. 

Is  not  a  writ  of  right  when  used  to  correct  proceedings  of  inferior  trib- 
unals, and  should  be  denied  when  it  would  work  public  inconvenience. 
Trustees  v.  School  Directors,  519. 

CHARTER-PARTY.     See  Shipping,  3. 

CHATTEL  MORTGAGE.   See  Debtor  and  Chbditor,  1, 22,  23 ;  Mortgage,  L 

CHECK.     Sec  Partnership,  9  ;  Vendor  and  Purchaser,  1. 

1.  The  state  treasurer  may  pay  a  demand  upon  the  treasury  by  a  check 
upon  a  bank  where  he  has  money  on  deposit.     State  v.  Gates,  62. 

2.  When  a  county  treasurer  receives  from  the  state  treasurer  a  bank  check 
for  money  due  to  the  county,  it  is  his  duty  to  present  it  within  a  reasonable 
time,  and  if  he  neglects  to  do  this,  and  the  bank  fails,  the  loss  will  fall  upon 
himself.     Id. 

CHOSE  IN  ACTION.     See  Husband  and  Wipe,  29. 

CITIZENSHIP.     See  Naturalization,  1 ;  0.  S.  Courts,  2,  4. 

COLLATERAL  SECURITY.    See  Bailment,   1,  2;  Bills  and   Notes,  3; 

Set-Opp,  4. 

The  holder  of  a  note  secured  by  a  chattel-mortgage,  who  obtains  posses- 
sion of  the  property  mortgaged,  is  a  trustee  of  such  property  and  must  account 
for  its  fair  value  if  he  purchase  it  at  a  sale  made  by  himself.  Beard  v.  West- 
emuin,  57, 

COLLISION.    See  Admiralty,  I. ;  Neouobhob,  7-12. 

COMMITTEE.    See  Injunction,  7. 

COMMON  CARRIER.    See  Frauds  Statute  of,  2;  Railroad,  3-11,  25; 
Salb,  3. 
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COMMON  CARRIER. 

1.  If  a  common  carrier  knowing  that  an  article  is  intended  for  market, 
delays  its  delivery,  the  measure  of  damages  is  the  depreciation  in  the  market 
value  of  the  article  at  the  place  of  consignment,  between  the  time  it  ought  to 
have  been  delivered  and  the  time  it  was  delivered.  Devereuz  v.  Buckley, 
127. 

2.  A  party  cannot  maintain  an  action  against  the  captain  of  a  boat  for  pre- 
venting her  from  selling  her  goods  on  his  boat  on  an  excursion  ;  nor  can  she 
recover  when  the  captain  put  her  goods  into  the  baggage-room,  and  could  not 
deliver  them  to  her,  owing  to  the  crowd,  until  it  was  too  late  for  her  to  ^et 
them  conveyed  to  the  grounds  of  a  picnic  where  she  expected  to  make  sales. 
Smallman  v.  Whilter^  263. 

3.  The  presumption  that  when  goods  are  accepted,  marked  to  a  place,  there 
is  a  contract  to  carry  to  that  place,  may  be  overcome  by  proof  of  an  express 
contract  to  carry  only  to  an  intermediate  point.  Merchants',  ^c,  Trans. 
Co,  v.  Moore,  ft\^. 

4.  The  conditions  on  the  back  of  a  railroad  receipt  provided  that  goods  for 
points  beyond  the  company's  line,  would  be  forwarded  as  opportunity  might 
offer  without  liability  for  delay,  or  would  be  placed  in  the  company's  ware- 
house at  the  risk  of  the  owner  pending  communication  with  the  consignee. 
In  an  action  against  the  company  for  goods  destroyed  by  fire  at  the  company's 
warehouse  at  the  terminus  of  their  line:  Hefd^  1.  That  the  company  held  the 
goods  as  warehousemen.     2.  That  the  evidence  in  the  case  was  not  sufficient 

.  to  show  negligent  delay.  3.  That  there  was  a  presumption  that  plaintiff's 
agent  read  the  conditions  of  the  receipt.  4.  That  a  conditional  promise  by 
defendant's  freight  agent  to  pay  for  the  goods  if  they  were  not  insured  by 
plaintiffs,  would  not  be  binding  without  proof  of  non-insurance.  Armstrong 
V.  Railway  Co.,  438. 

5.  The  mere  fact  that  a  bill  of  lading  contains  a  clause  limiting  the  com- 
mon-law liability  of  the  carrier  is  not  conclusive  evidence  of  such  6  contract 
with  the  shipper.     Merdiant8%  ^c,  Co,  v.  Leifsor,  788. 

CONFEDERATE  STATES.     See  Constitutional  Law,  13. 

1.  One  who,  under  the  orders  of  the  military  authorities  of  the  Confederate 
states,  destroyed  cotton  to  prevent  it  falling  into  the  hands  of  the  United  States 
forces,  is  relieved  from  civil  responsibility  to  the  owner  of  the  cotton  who  at 
the  time  voluntarily  resided  within  the  lines  of  the  insurrection.  Ford  v.  Surget, 
127. 

2.  All  people  residing  within  the  insurrectionary  districts  during  the  civil 
war  were  liable  to  be  treated  as  enemies,  without  reference  to  their  personal 
sentiments.  Id. 

3.  The  Confederate  government  was  merely  the  head  of  an  insurrection, 
and  the  courts  cannot  recognise  the  validity  of  its  legislative  acts.     Id. 

4.  To  the  Confederate  army,  however,  in  order  to  prevent  retaliation,  was 
conceded  belligerent  rights,  and  its  soldiers  are  exempt  from  liability  for  acts 
of  legitimate  warfare.     Id. 

CONFLICT  OF  LAWS.  See  Admiralty,  2;  Foreign  Judgment,  1  ;  Hus- 
band AND  Wife,  2,  3,  4,  50  ;  Interest,  2  ;  Receiver,  1,7;  Slander,  5 ; 
Tax  and  Taxation,  16, 

1.  In  Iowa  a  contract  made  in  another  state  authorizing  a  confession  of 
judgment  by  an  attorney  will  not  be  enforced.     Hamilton  v.  Shoenberger,  263, 

2.  Goods  were  attached  in  Massachusetts  and  delivered  by  the  officer  to  a 
receiptor,  who  left  them  with  the  debtor,  by  whom  they  were  brought  to  Con- 
necticut and  sold.  Held,  That  the  right  of  the  receiptor  to  maintain  replevin 
was  to  be  determined  by  the  law  of  Connecticut.     Peters  v.  Stewart,  331. 

CONFUSION  OF  GOODS. 

1.  A  party  mixing  the  property  of  others  with  his  own,  mast  be  able  to  dis- 
tinguish his  own  property  or  lose  it    Jewett  t.  Dringef,  263. 

2.  A  junk  dealer  fraudulently  obtained  from  a  railroad,  old  iron  at  less 
than  its  value,  and  mixed  it  with  other  old  iron  belonging  to  himself,  so  as 
to  be  undistinguishable.  Hdd^  that  he  most  forfeit  Uie  whole  to  the  rail- 
road.   Id, 
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COXSTITUTIONAIi  LAW.     See  ATTORyEX,  2  ;  Criminal  Law,  1 7  ;  Limita- 
tions, Statute  of,  19;  Municipal  Corporation,  21,  22,  31,  32;  Offi- 
cer, 1  ;  Tax,  2,  8 ;  Waters,  4,  5. 
L  Power*  of  Congrets. 

1.  Congress  may  legislate  respecting  the  people  and  property  in  the  Dis- 
trict of  Columbia,  as  the  legislature  of  any  state  over  its  municipalities. 
Matting!^  v.  District  of  ColumbiOf  199. 

II.  Powers  of  the  State  Legislature, 

2.  A  state  tax  on  the  amount  of  an  auctioneer's  sales,  so  far  as  it  applies 
to  sales  of  imported  goods  in  the  original  package  for  the  importer,  is  void 
as  a  duty  on  imports  and  as  a  regulation  of  commerce.  Cook  t.  Pennsylvania ^ 
57. 

3.  The  constitutionality  of  an  act  of  the  legislature  is  determined  solely  by 
its  repugnancy  to  constitutional  restraints,  and  not  by  its  violation  of  natural 
justice.     Beriho/fy.  O'Rielly,  111. 

4.  That  a  statute  impairs  the  value  of  property  or  imposes  a  liability  not 
known  to  the  common  law,  does  not  render  it  unconstitutional.     Id. 

5.  A  statute  making  the  owner  of  premises  on  which  liquor  is  sold  liable 
for  damages  resulting  from  the  intoxication  of  the  purchaser,  held  to  be  valid. 
Id. 

6.  Courts,  not  justified  in  giving  strained  construction  to  a  constitutional 
provision  or  a  statute,  in  order  to  relieve  against  individual  or  local  hard- 
ships.    Law  V.  The  People^  128. 

7.  A  statute  authorizing  the  prosecution  of  the  offence  of  keeping  a  disor- 
derly house,  without  an  indictment,  is  unconstitutional.  State  v.  Anderson, 
129. 

8.  Not  so  a  statute  authorizing  a  prosecution  for  the  sale  of  ardent  spirits 
without  a  license.     Id. 

9.  The  power  of  police  regulation  throughout  the  state  is  vested  in  the 
legislature,  who  may  require  railroad  companies  to  light  their  railroads  within 
a  city  or  village.     Cw.,  Ham.  ^  Day.  Railroad  Co,  v.  Sullivan,  199. 

10.  The  32d  chapter  of  the  Ohio  Municipal  Code  of  1869,  authorizing  city 
and  village  councils  to  require  such  lighting,  is  not  in  conflict  with  the  state 
constitution.     Id. 

11.  When,  on  default  of  ihe  railway  company,  such  lighting  is  procured  to 
be  done  by  the  council,  the  expense  may  be  declared  a  lien  upon  the  real 
estate  of  the  company.     Id. 

12.  The  liability  of  the  railway  company  to  pay  such  expense  can  only  be 
enforced  by  suit,  and  cannot  be  collected  as  a  tax  or  assessment.     Id, 

13.  The  attempt  of  the  state  of  Tennessee  to  separate  itself  from  the  Union 
did  not  destroy  its  identity  as  a  state,  and  its  acts  during  the  rebellion  are 
valid,  except  where  done  in  aid  of  the  rebellion,  or  where  in  conflict  with  the 
constitution  and  laws  of  the  United  States.     Keith  v.  Clark,  331. 

14.  By  the  charter  of  the  Bank  of  Tennessee  in  1 838,  the  state  agreed  to 
receive  the  bank's  notes  in  payment  of  taxes.  By  a  constitutional  amend- 
ment in  1865,  it  forbade  the  receipt  for  taxes  of  notes  issued  by  the  bank 
during  the  rebellion.  Held,  that  this  was  impairing  the  obligation  of  a  con- 
tract.    Id. 

15.  The  constitutional  provision  prohibiting  laws  impairing  the  obligation 
of  contracts,  does  not  restrict  the  right  to  legislate  upon  the  subject  of  divorces. 
Hunt  v.  Hunt,  389. 

16.  An  ex  post  facto  law  is  one  which  imposes  a  punishment  for  an  act 
which  was  not  punishable  at  the  time  it  was  committed,  or  which  imposes 
additional  punishment  to  that  then  prescribed.     Burgess  y.  Salmon  et  al.,  390. 

17.  The  ex  post  facto  effect  of  a  law  cannot  be  evaded  by  giving  a  civil  form 
to  that  which  is  essentially  criminal.     Id. 

18.  The  legislative  authority  of  a  state  is  the  right  to  exercise  supreme  and 
sovereign  power,  subject  to  no  restrictions  except  those  of  the  state  and  federal 
constitutions,  and  laws  and  treaties  thereunder.     Pry  v.  The  State,  424. 

19.  A  statute  cannot  be  unconstitutional  as  impairing  the  obligation  of  any 
contract  made  after  its  passage.     Id. 

20.  A  statute  prohibiting  the  sale  of  railroad  tickets  by  any  person,  except 
Vol.  XXVII.— 101 


Digitized  by 


Google 


802  INDEX. 

CONSTITUTIONAL  LAW. 

the  agents  of  the  railroads,  or  by  a  bona, fide  purchaser  of  an  unused  ticket, 
is  not  unconstitutional  as  granting  an  exclusive  privilege.  Fry  v.  The  State, 
424. 

21.  Nor  is  such  statute  a  regulation  of  commerce  within  the  meaning  of  the 
federal  constitution.     Id. 

22.  A  state  constitution  reserved  to  the  legislature  the  power  to  change  or 
modify  subsequent  charters.  Afterwards  by  an  Act  of  the  Legislature,  two 
corporations  created  prior  to  the  constitution,  were  consolidated  with  the  same 
privileges  secured  by  their  original  charters.  IJfild,  that  this  created  a  new 
corporation  which  the  state  might  tax  notwithstanding  an  exemption  in  the 
charters  of  the  original  corporations.     Railroad  Co.  v.  Georgia^  452. 

23.  An  act  creating  a  liability  on  the  part  of  the  seller  for  an  injury  from 
intoxication,  to  which  the  liquor  contributes  only  in  part,  is  not  unconstitu- 
tional.    Sibila  V.  Bahnrif,  4b7. 

24.  The  police  power  of  the  states  was  not  surrendered  when  the  people 
conferred  upon  Congress  the  general  power  to  regulate  commerce.  Patterson 
V.  Kentucki),  519. 

25.  The  police  power  extends  to  the  protection  of  the  lives,  the  health  and 
the  property  of  the  community.     Id. 

26.  Stale  legislation,  strictly  and  legitimately  for  police  purposes,  does 
not  necessarily  intrench  upon  any  authority  contided  to  the  national  govern- 
ment.    Id. 

27.  A  Kentucky  statute  provided  for  the  inspection  of  certain  oils  before 
sale,  and  that  such  as  ignited  at  less  than  a  certain  degree  of  heat  should  be 
condemned  as  unfit  for  sale:  Held,  a  police  regulation,  and  not  in  conflict 
with  the  Federal  constitution.     Id. 

28.  States  may  regulate  remedies  subject  to  the  restriction  that  as  to  past 
contracts  the  remedy  be  not  so  materially  lessened  as  to  impair  the  obligation 
of  the  contracts.      Tni/lor  v.  Stochoef/y  569. 

29.  A  state  law  exempting  property  from  execution  is  valid  as  to  prior 
contracts,  provided  that  the  creditor's  remedy  is  not  so  materially  lessened  as 
to  impair  the  obligation  of  the  contract.     Id. 

30.  A  statute  may  be  void  as  to  certain  classes  of  persons,  and  valid  as  to 
others.     State  v.  Amerif,  656. 

31.  A  law,  constitutional  within  certain  limitations,  may,  if  it  exceeds 
those  limitations,  be  void  only  for  the  excess.     Id. 

32.  Statutes  directing  suits  for  specific  objects  to  be  brought  by  an  attor- 
ney-general, and  regulating  the  proceedings  in  them,  are  very  common,  and 
their  validity  has  uniformly  been  recognised:  United  States  v.  Railroad  Co., 
335. 

33.  An  ordinance  of  San  Francisco  that  every  male  person  imprisoned  in 
the  county  jail  under  judgment  of  a  criminal  court  should  have  the  hair  of 
his  head  **  cut  or  clipped  to  the  uniform  length  of  one  inch  from  the  scalp,'* 
is  invalid  as  being  in  excess  of  the  municipal  authority,  and  in  violation  of 
the  14th  amendment  of  the  U.  S.  constitution.     Ho  Ah  Kow  v.  Nunan,  676. 

34.  Evasion  of  constitutional  limitations  by  state  legislatures  and  the  ex- 
tent of  the  prohibition  of  class  legislation,  discussed.     Id.,  Note. 

35.  The  legislative  right  to  order  low  lands  to  be  drained,  at  the  expense 
of  the  owners,  rests  entirely  on  ancient  custom,  and  cannot  be  deduced  from 
the  power  to  legislate,  unless  the  reclamation  of  the  lands  is  a  matter  of  direct 
pnblic  concern.     Hoaghind  v.  Wurts,  727. 

36.  When  such  legislation  is  founded  on  usage  it  must  conform  to  the 
usage.    'Id. 

37.  The  rules  of  descent  and  the  power  of  disposition  by  will  may  be  regu- 
lated from  time  to  time  by  the  legislature.     Einmert  v.  Hays,  792. 

ni.   Taking  Private  Property.     Eminent  Domain.     See  Municipal  Corpora- 
tion, 10,  13,  31,  32  ;  Waters  and  Watercourses,  4. 

38.  Where  an  easement  has  been  appropriated,  but  the  landowner  retains 
substantial  rights  in  the  property,  he  is  not  entitled  to  the  value  of  the  land 
in  fee.     Dodson  v.  Cincinnati,  391. 

39.  Public  authorities  have  a  reasonable  time  after  the  ascertainment  of  the 
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expense  of  takinj^  lands  for  pablic  use  to  decide  whether  to  accept  or  refuse 
the  land.      O'Xeill  v.  FreeholderSy  ^c,  729. 

40.  Comratssioners  appointed  under  a  special  statute  reported  a  valuation 
of  lands  intended  to  be  taken,  but  a  motion  to  accept  the  lands  at  such  valua- 
tion was  rejected  at  a  meeting  of  the  board  of  freeholders  :  Heldj  that  such 
rejection  was  a  finality,  and  that  the  power  given  by  the  act  was  exhausted: 
Id. 

41.  Respective  ri<;hts  of  state  and  United  States,  and  obligation  to  make 
compensation  for  land  taken,  discussed.  Note  to  Greve  v.  *S!f.  P<im/,  ff'c, 
Railroad  Co.,  705. 

CONTEMPT. 

A  committal  for  contempt  in  refusing  to  pay  alimony,  if  regular  on  its 
face,  will  not  be  reviewed  on  an  application  for  the  writ  of  habeas  corpus. 
In  re  IS  is  sell,  452. 

CONTRACT.  See  Agent,  3 ;  Corporation,  8 ;  Custom,  1  ;  Eqiity,  1  ; 
Fraud,  4,8;  Guaranty,  1,2;  Husband  and  Wife,  20,  21,  27,  28;  In- 
surance, 4-11  ;  Municipal  Corporation,  10,  11  ;  Name,  I  ;  Reward,  1; 
Sale,  3,  6;  Specific  Performance,  1,  4,  10,  16. 

1.  A  bond  for  duties  was  conditioned  that  the  importer  should  pay  $425, 
or  the  amount  ascertained  to  be  due,  or  should  withdraw  and  export  the 
goods:  Held,  the  word  **or"  could  not  be  construed  "and."  Dumont  v. 
United  States,  64. 

2.  Executory  contract  for  the  sale  of  chattels,  to  be  delivered  in  the  future, 
valid,  although  at  the  date  of  contract  the  seller  does  not  have  them,  nor  any 
means  of  getting  them.     Sawyer  v.  Taggarty  222. 

3.  An  understanding  when  the  contract  is  made  that  at  its  maturity  it  shall 
be  settled  by  payment  of  differences  in  price  renders  the  contract  illegal.    Id, 

4.  Aliter,  if  either  party  contracts  in  good  faith  and  the  agreement  to 
settle  by  differences  is  made  subsequently.     Id, 

5.  A  party  ordering  a  re-sale  of  property  before  the  contract  time  for 
delivery  will  be  liable  for  all  losses  thereby.     Id, 

6.  Validity  of,  for  future  delivery  of  property  not  owned  by  vendor. 
Sawyer  v.  Taggart,  222,  Note ;   Tkacker  v.  Hardy,  254,  Note. 

7.  Where  the  consideration  of  a  contract  declared  void  by  statute  is 
morally  good,  a  repeal  of  the  statute  will  validate  the  contract.  City  y. 
Bank,  390. 

8.  A  park  association  offered  a  purse  to  be  divided  among  the  winning 
horses  in  a  race  according  to  their  speed,  and  required  all  persons  entering 
horses  to  pay  an  entrance  fee  of  ten  per  cent,  on  the  whole  sum.  Held,  not 
a  gaming  transaction  within  the  Illinois  Act  of  1845,  and  that  a  note  given 
for  the  entrance  fee  was  valid.     Wilson  v.  Conliny  490,  and  Note. 

9.  When  parties  contract  to  act  as  agents  to  sell  sewing-machines  in  a 
particular  locality,  and  the  company  withdraws  them  from  such  place,  they 
will  have  the  right  to  rescind  the  contract ;  but  if  the  company  has  reserved 
the  right  to  change  the  character  of  their  employment,  they  will  not  have  the 
right  to  rescind,  although  directed  to  sell  in  a  different  locality.  Howe  Sew- 
ing-Machine  Co.  v.  Layman,  520. 

10.  Rescission  does  not  always  require  the  express  agreement  of  both 
parties ;  but  where  the  contract  is  executory  upon  n  on -performance  by  one 
party,  the  other  may  declare  it  rescinded.     School  District  v.  Hayne,  656. 

11.  A  stockbroker  may  recover  from  his  principal  commissions  and  ad- 
vances, although  he  knew  that  his  principal  did  not  intend  to  actually  receive 
or  deliver  the  stock  bought  or  sold,  but  to  settle  by  differences.  Thacker  v. 
Hardy,  254. 

12.  Grizewood  v.  Blaine,  11  C.  B.  538,  discussed.     Id. 

13.  A  contract  to  cut  and  deliver  one  million  feet  of  logs  at  $4.25  per 
thousand  feet,  to  be  scaled  and  received  as  each  one  hundred  thousand  feet  are 
put  in  floating  water,  held  to  be  a  severable  and  not  an  entire  contract.  Tenny 
v.  Muhaney,  728. 

14.  Defendant  applied  for  shares  in  a  company.     The  company  allotted 
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the  shares  to  him  and  posted  a  letter  addressed  to  him  containing  the  notice 
of  allotment,  but  the  letter  never  was  received.  Held,  that  the  defendant  was 
a  shareholder.  British  and  American  Telegraph  Co.  v.  Colson,  Law  Rep.  6 
Ex.  18,  overruled.     Household  Fire  Ins.  Co,  v.  Grant,  728. 

CONTRACTOR.    See  Master  and  Sebvaht,  1. 

CONVEYANCE.     See  Fraudulent  Convbtakob,  1. 

COPYRIGHT.     See  Execution,  4. 

A  simple  copyright  of  a  map  does  not  give  a  publisher  an  exclusive 
right  to  the  particular  signs  and  key  which  he  adopted.  Ferris  v.  HexameTf 
452. 

CORPORATION.  See  Action,  1,6;  Attachment,  3  ;  Banks  ;  Bills  and 
Notes,  1 ;  Constitutional  Law,  22  ;  Criminal  Law,  45  ;  Equity,  22  ; 
Evidence.  21  ;  Municipal  Corporation,  Railroad  ;  Receiver,  4  ;  Tax- 
ation, 7,  8. 

1.  Corporations  possess  only  the  powers  conferred  upon  them  by  the  law 
of  their  creation,  and  when  created  by  public  acts  of  the  legislature,  parties 
dealing  with  them  are  chargeable  with  notice  of  their  powers  and  the  limi- 
tations thereof.     Franklin  Co,  v.  Lewistown  Institution,  ^c,  57. 

2.  A  savings  institution  having  no  funds  for  investment  borrowed  money 
to  purchase  stock  in  a  corporation,  giving  the  lender  its  notes  for  the  purchase- 
money  and  allowing  him  to  take  the  stock  in  his  own  name  as  collateral 
security.  Held,  that  its  purchase  of  the  stock  was  ultra  vires,  and  that  it  was 
not  estopped  from  setting  up  that  defence.     Id, 

3.  Semble,  that  in  the  United  States  corporations  cannot  purchase,  hold  or 
deal  in  stocks  of  other  corporations  unless  expressly  authorized  by  law.     Id. 

4.  A  charter  of  a  bank  provided  that  *<  each  stockholder  shall  be  liable  to 
double  the  amount  of  stock  held  by  him,  and  for  three  months  after  giving 
notice  of  transfer,  &c."  Held,  that  a  stockholder's  liability  to  a  creditor  was 
primary,  and  not  secondary,  and  having  incurred  the  liability,  he  was  not 
released  by  not  being  sued  within  three  months  after  transfer  of  his  stock. 
Fuller  V.  Leddeti,  263. 

5.  Interference  by  the  attorney-general  with  corporations  on  the  ground  of 
a  trust  in  the  government,  is  limited  to  two  classes  of  cases:  I.  Religious, 
charitable,  municipal  or  other  corporations  whose  functions  are  solely  public, 
and  whose  managers  are  abusing  their  functions.  2.  Other  corporations 
which  are  exercising  powers  beyond  those  to  which  they  are  limited.  United 
States  V.  Railroad  Co.,  331. 

6.  Validity  of  articles  of  incorporation  cannot  be  inquired  into  incidentally 
and  collaterally.     Keene  v.  Van  Reufh,  453. 

7.  Subscribers  to  the  stock  of  an  insurance  company  gave  promissory  notes, 
payable  on  demand,  for  their  subscriptions.  Held,  that  constmed  in  connec- 
tion with  the  nature  of  the  business  of  the  corporation,  the  notes  were  intended 
to  be  payable  on  the  call  of  the  directors  ;  and  the  Statute  of  Limitations  was 
not  a  defence.     Kilbreath  v.  Gaylord,  457. 

8.  The  contract  of  a  corporation  is  presumed  to  be  infra  vires  until  the  con- 
trary appears.     Southern  Express  Co,  v.  Railroad  Co.,  520. 

9.  Stockholders  who  organize  a  corporation  and  thereby  induce  persons  to 
credit  it,  will  be  estopped  from  alleging  that  the  charter  is  unconstitutional  in 
order  to  avoid  personal  liability.     McCarthy  v.  Lavasche,  728. 

10.  Trustees  selected  both  by  the  corporation  and  its  bondholders,  and 
operating  the  road  to  earn  money  to  pay  the  debts  of  the  corporation,  are 
agents  of  the  corporation  as  to  third  persons,  and  such  persons  may  sue  the 
corporation  for  the  acts  of  snch  trustees.  Grand  Tower  Man,  Co.  v.  UUman, 
789. 

COSTS.    See  Damages,  1. 

COUNTY.  See  Injunction,  1 ;  Municipal  Bonds,  2  ;  Municipal  Cobfora- 
TION,  1,  2. 
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COURTS.  See  Arbitration,  1 5  Contempt,  1 ;  Criminal  Law,  1-28 ;  Judg- 
ment, 8 ;  Jurisdiction  ;  Probate  Courts  ;  Rbmotal  of  Causes  ;  United 
States  Courts. 

Courts  hare  jurisdiction  to  make  their  records  conform  to  what  was  actually 
done.     City  of  Elizabeth  et  al.  v.  The  American  Nicholson  Pavement  Co,,  199. 

COVENANT.     See  Vendor  and  Purchaser,  6,  7. 

CRIMINAL  LAW.     See  Constitutional  Law,  7  ;  Errors  and  Appeals,  9  ; 
Intoxication,   1  ;   Jurisdiction,  8  ;   Juror  and  Jury,  1  ;   Limitations, 
Statute  of,  8  ;  Keward,  1 ;  Statute,  U  j  Verdict,  3. 
I.   Generally, 

1.  A  court  passing  sentence  for  a  misdemeanor  under  a  misapprehension 
of  the  facts,  may  at  the  same  terra,  and  before  the  sentence  has  gone  into 
effect,  alter  the  sentence.     Lee  v,  Ihe  State,  57. 

2.  In  the  absence  of  anything  on  the  record  showing  what  the  facts  were, 
the  reviewing  court  will  presume  that  the  court  below  acted  upon  sufficient  in- 
formation.    Id, 

3.  Upon  a  trial  for  intoxication,  eridence  of  defendant's  conduct  when  pre- 
viously intoxicated,  is  admissible  to  show  the  character  of  the  acts  relied  on 
as  evidence  in  the  case.     The  Slate  v.  Huxford,  58. 

4.  A  witness  may  state  his  opinion  as  to  the  intoxication  of  a  person,  and  is 
not  confined  to  a  statement  of  the  conduct  of  such  person.     Id, 

5.  Where  a  prisoner  is  convicted  under  two  distinct  indictments,  and  is 
separately  sentenced  under  each  to  a  term  of  imprisonment,  the  terms  are  not 
concurrent.      Williamson^ s  Case,  128. 

6.  Upon  the  trial  of  a  person  jointly  indicted  with  another,  the  prosecution 
will  not  be  permitted  to  show  that  the  latter  is  in  the  penitentiary  of  another 
state.     State  v.  Englisft,  128. 

7.  When  the  prosecution  has  given  evidence  tending  to  prove  that  the  de- 
fendant went  to  the  place  where  the  crime  was  committed  for  the  purpose 
of  committing  it,  the  defendant  will  be  allowed  to  show  that  he  went  thither 
on  legitimate  business.     Id. 

8.  Evidence  that  the  defendant  stole  property  of  Peter  Sinish,  will  not  sus- 
tain an  indictment  for  stealing  property  of  John  Peter  Sinish.     Id. 

9.  Mere  concealment  of  a  murder  does  not  make  a  man  an  accessory,  but 
is  a  misprision  of  felony.     Sfate.  v.  Ilann,  128. 

10.  A  criminal  does  not,  by  becoming  a  witness  in  his  own  behalf,  waive 
the  privilege  of  having  his  confidential  communications  to  his  attorney  pro- 
tect^ from  disclosure.     Duitenhofer  v.  The  State^  136. 

11.  When  a  defendant  testifies  in  his  own  behalf,  the  state  may  impeach 
his  character  before  he  offers  any  evidence  that  it  is  good.     State  v.  Cox,  264, 

12.  Before  permitting  witnesses  to  testify  as  to  the  reputation  of  a  witness, 
they  must  show  that  they  are  acquainted  with  it.     Id, 

13.  If  a  defendant  testifies  in  his  own  behalf,  he  subjects  himself  to  the 
same  rules  as  to  cross-examination  and  impeachment  as  other  witnesses.  State 
V.  Clinton,  264. 

14.  An  indictment  under  sect.  163  of  art.  30  of  the  Maryland  Code,  charg- 
ing a  party  with  receiving  stolen  United  States  bonds,  must  charge  distinctly 
that  they  were  bonds  **  granted  by  or  under  the  authority  of  the  United 
States.*'     Kearneij  v.  The  State,  390. 

15.  An  indictment  should  allege  all  matters  material  to  the  particular  crime 
charged,  with  such  positiveness  and  distinctness  as  not  to  need  the  aid  of 
intendment.     Id. 

16.  In  an  indictment  for  an  offence  created  by  statute,  it  is  sufficient  to 
describe  the  offence  in  the  words  of  the  statute,  and  the  indictment  should 
follow  the  language  of  the  statute.     Id. 

17.  A  party  not  having  been  tried  on  a  valid  indictment,  has  not  been  put 
in  jeopardy,  and  may  be  tried  again.     Id, 

18.  Where  a  convict  is  taken  from  the  penitentiary  to  testify  as  a  witness, 
it  is  competent  to  prove  that  his  reputation  for  truth  and  veracity  was  bad  at 
the  time  of  and  previous  to  his  conviction.     Hamilton  v.  The  Stale,  391. 

19.  It  is  error  to  permit  the  state  to  prove  by  cross-examination  of  defend- 
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ant*s  witness,  that  the  accased  stands  indicted  for  other  offences.    Hamilton  t. 
lite  State,  391. 

20.  The  presumption  that  a  married  woman  who  commits  a  criminal  act  in 
the  presence  of  her  husband  acts  under  his  coercion,  is  only  prima  facie,  7a- 
hh^  V.  The  State,  391. 

21.  It  is  no  ground  for  the  reversal  of  a  jndj?ment.that  a  motion  for  a  new 
trial  was  made,  argued  and  overruled  in  the  absence  of  the  prisoner,  w^here  no 
objection  wns  made  till  after  sentence.     Griffin  v.  The  State,  454. 

22.  The  fact  that  the  prosecuting  attorney  bcj^an  his  closing  argument 
while  the  defendant  was  temporarily  absent,  will  not  warrant  the  reversal  of  a 
judgment  of  conviction.     State  v.  Grate,  45 i. 

23.  Where  one  does  an  act  apparently  in  violation  of  a  criminal  statute, 
circumstances  that  tend  to  show  a  want  of  guilty  intention  may  be  given  in 
evidence  on  the  trial.     Farrdl  v.  The  State,  520. 

24.  One  indicted  for  selling  intoxicating  liquor,  may  show  that  he  bought 
and  sold  the  liquor  believing  it  not  to  be  intoxicating.     Id, 

25.  Wife  not  a  competent  witness  for  her  husband  in  a  criminal  prosecu- 
tion.    Schultz  V.  State,  528. 

26.  A  defect  in  the  verification  of  an  information  is  waived  by  pleading  to 
the  merits  and  going  to  trial.     State  v.  Ruth,  578. 

27.  Where  an  accomplice  is  convicted  after  having  been  madea  witness  by 
the  state,  he  has  an  equitable  claim  to  a  judicial  recommendation  to  the  mercy 
of  the  pardoning  power.     State  v.  Graham,  584. 

28.  It  is  competent  for  the  court  to  order  the  accomplice  to  be  acquitted, 
for  the  purpose  of  qualifying  him  as  a  witness,  or  to  accept  from  him  a  plea 
admitting  guilt  in  a  minor  degree,  or  to  assent  to  the  entering  of  a  nolle  pro- 
sequi.    Id. 

II.   Bigamy. 

29.  It  is  no  defence  that  the  accused  was  a  Mormon,  and  that  he  married 
the  second  time  because  he  believed  it  to  be  his  religious  duty.  Reynolds  v. 
United  Slates,  454. 

III.  Bribery. 

30.  What  acts  amount  to.     Note  to  Stale  v.  Collier,  778. 

IV.  False  Pretence. 

31.  An  indictment  for  obtaining  goods  in  exchange  for  land  under  false 
pretences,  charged  that  i\efem\ant  de.v'gnfdli/,  feloniously  and  falsely  pretended 
that  he  was  the  owner  of  the  land,  and  averred  that  he  was  not  the  owner, 
but  did  not  charge  that  he  knew  he  was  not  the  owner:  Held,  that  this  was  a 
fatal  defect.     State  v.  Bradley,  584. 

32.  The  indictment  also  charged  that  defendant  pretended  that  he  had  an 
abstract  which  showed  a  perfect  title  ;  but  there  was  no  averment  that  he  did 
not  have  such  an  abstract :  Held,  that  this  defect  was  fatal,  and  was  not  sup- 
plied by  an  averment  that  defendant  well  knew  the  abstract  to  be  imperfect 
and  untrue.  If  such  was  the  fact,  the  abstract  should  have  been  set  out  as  a 
false  writing,  and  the  defendant  charged  with  pretending  that  it  was  a  true 
abstract.     Id.    ■ 

V.  Forgery. 

33.  It  is  not  essential  to  the  crime  of  forgery  that  the  person  or  corporation 
in  whose  name  the  instrument  purports  to  be  made,  shall  have  legal  capacity 
to  make  it.     State  v.  Fades,  584. 

VI.  Libel. 

34.  Whether  matter  published  is  obscene  or  not,  is  a  question  of  law  and 
not  of  fact,  and  the  supposed  obscene  matter  must  be  set  out  in  the  indict- 
ment.    McNair  v.  People,  728. 

VII.  Murder.     See  supra,  9. 

35.  The  application  of  the  common -law  rule,  that  a  criminal  offence  is 
neither  excused  nor  mitigated  by  the  voluntary  intoxication  of  the  accused, 
in  trials  for  murder,  is  not  affected  by  No.  44,  Acts  of  1869,  of  Vermont, 
making  degrees  of  murder.     State  v.  Tatro,  153. 
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CRIMINAL  LAW. 

36.  Semhle^  a  party  nnder  reasonable  apprehension  of  danger  of  life  or 
great  bodily  harm,  has  a  right  in  self-defence  to  take  the  life  of  the  aggres- 
sor, but  he  must  have  had  no  agency  in  bringing  about  the  danger.  Baker 
X,  Kansas  City  Times  Co.j  101,  and  Note, 

37.  Prisoner's  counsel  offered  to  prove  by  the  widow  of  the  murdered  man 
that  her  husband  was  jealous  of  her,  and  had  accused  her  of  being  too  intimate 
with  other  men  than  the  prisoner,  and  proposed  to  follow  up  this  proof  by  evi- 
dence that  the  killing  for  which  the  prisoner  was  indicted,  grew  out  of  a  quar- 
rel with  the  deceased,  occasioned  by  the  deceased  having  charged  the  prisoner 
with  being  too  intimate  with  the  wife  of  the  deceased:  Ueid,  that  the  proof 
offered  was  inadmissible.      Costley  v.  State,  454. 

38.  The  general  reputation  in  the  neighborhood  that  the  deceased  was  jeal- 
ous of  his  wife,  not  admissible  in  evidence.     Id. 

39.  Where  a  statute  provides  that  murder  committed  in  the  perpetration  of 
arson,  rape,  &o.,  or  other  fei on y^  shall  be  murder  in  the  first  degree,  the 
words  other  J^ony  refer  to  a  felony  collateral  to  the  homicide,  and  not  to  acts 
which  are  constituent  elements  of  the  homicide  itself.     iState  v.  S/tocL't  728. 

VIIL  Xuisance, 

40.  A  house  in  which  unlawful  sales  of  liquor  are  habitually  made,  is  an 
indictable  nuisance,  although  there  is  a  city  ordinance  prescribing  the  penal- 
ties for  such  sales.     Meyer  v.  State^  584. 

IX.  Rape. 

41.  .Upon  a  petition  for  anew  trial:  Held^  1.  That  the  existence  of  newly- 
discovered  evidence  could  not  be  proved  by  ex  parte  affidavits.  2.  That  evi- 
dence of  previous  statement  of  witness  inconsistent  with  statement  on  trial 
was  not  sufficient.  3.  Nor  a  change  in  the  opinion  of  the  victim  as  to  the 
identity  of  the  criminal,  where  such  change  was  the  result  of  a  suggestion, 
and  was  arrived  at  by  a  process  of  reasoning.     Shields  v.  The  State,  461. 

42.  A  new  trial  will  not  be  granted  upon  the  mere  after- recollection  of  a 
former  witness.     Id. 

43.  When  an  indictment,  in  distinct  counts,  charges  a  rape  and  an  attempt 
to  commit  a  rape,  referring  to  the  same  act,  a  verdict  of  guilty  as  to  cither 
count  amounts  to  an  acquittal  as  to  the  other  without  an  express  finding.  Stale 
V.  Co/^r,  455. 

44.  Physical  resistance  of  the  female  is  not  essential  if  in  consequence  of 
threats  she  submits  through  fear  of  death  or  great  personal  injury.  State  v. 
Huth,  578. 

X.   Sabbath  breaking. 

45.  A  corporation  may  be  indicted  for  *'  Sabbath  breaking,"  under  the  16th 
and  17th  sections  of  chapter  149  of  the  code  of  West  Virginia.  State  v. 
B.  ^  0.  Railroad  Co.,  728. 

CURTESY.     See  UlsSand  and  Wife,  U. 

CX'STOM.  See  Evidence,  33 ;  Master  and  Servant,  6  ;  Mines  and  Min- 
ing, 2. 

One  dealing  in  a  particular  market  is  presumed  to  deal  according  to  the 
custom  of  the  market,  and  the  same  rule  applies  where  the  dealing  is  done 
through  an  agent,  and  the  principal  is  ignorant  of  the  custom.  Bailey  v. 
Bensley,  264.  ./ 

DAMAGES.  See  Common  Carrier,  1  ;  Frauds,  Statute  of,  5  ;  Intoxicat- 
ing Liquors,  1  ;  Judgment,  1  ;  Libel,  6,  12  ;  Master  and  Servant,  4 ; 
New  Trial,  7  ;  Officer,  10 ;  Railroad,  23  ;  Slander,  6,  8  ;  Trover,  4. 

1.  In  an  action  for  breach  of  covenant  of  warranty,  the  grantee  may  recover 
taxable  costs,  but  he  cannot  recover  attorney's  fees  without  proof  that  he  has 
incurred  liability  to  the  extent  of  the  fees  claimed.     Swartz  v.  BuJIou,  264. 

2.  A  jury  in  assessing  damages  caused  by  the  establishment  of  a  public 
road,  can  consider  in  reduction  of  damages,  only  such  special  benefits  as  are 
the  direct  and  proximate  result  of  the  road,  and  not  such  as  are  common  to 
the  whole  community.     Roberts  v.  Board  of  Commissioners,  394. 
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DAMAGES. 

3.  Increased  value  founded  merelj  upon  increased  facilities  for  public  travel 
and  transportation,  cannot  be  considered.  Roberta  t.  Board  of  Commissioners, 
394. 

4.  The  measure  of  damap^es  for  putting  up  a  defective  steam-boiler,  is  the 
difference  between  its  value  in  its  defective  condition  and  its  value  if  completed 
in  compliance  with  the  contract.     White  v.  Brochvay^  620. 

5.  The  measure  of  damages  for  failure  to  pay  the  joint  obligations  of  others, 
is  the  whole  amount  of  the  debts.     Pratt  v.  Bates^  586. 

6.  Where  a  tunnel  is  authorized  by  an  act  of  the  legislature,  and  directed 
by  an  ordinance  of  a  city,  the  city  is  not  liable  for  consequential  damages. 
Northern  Trans,  Co,  v.  Chicago,  589. 

7.  Persons  appointed  by  law  to  make  or  improve  a  highway,  are  not  answer- 
able for  consequential  damages,  if  they  act  within  their  jurisdiction  and  with 
care  and  skill.     Id. 

8.  A  contract  to  cut  wood,  stipulated  that  in  case  the  wood  was  not  all  cut 
by  the  time  named  in  the  contract,  the  laborer  should  forfeit  five  cents  per 
cord  on  the  wood  cut.  Ileld^  that  such  stipulation  fixed  the  measure  of  dam- 
ages.    Lung  Louis  v.  Brown,  729. 

DEBTOR  AND  CREDITOR.  See  Frauds,  Statute  of,  1,4:  Fraudulent 
Conveyance,  1  ;  Guarantt,  4;  Husband  and  Wifb,  16,  17,  37  ;  Joint- 
Debtors  ;  MoBTGAOB,  4  ;  Partnership,  3. 

1.  The  mere  fact  that  a  mortgagee  of  chattels  leaves  them  in  the  mortga- 
gor's hands  to  sell  and  remit  the  proceeds  is  not  itself  fraud,  but  proper 
evidence  in  connection  with  other  facts  to  show  fraud.  Fisk  v.  Harshaw,  129. 

2.  Where  a  voluntary  conveyance  is  made,  the  law  raises  a  conclusive  pre- 
sumption of  fraud  as  to  existing  debts,  but  a  subsequent  creditor  must  show 
either  actual  fraud  or  that  debts  which  existed  at  the  time  of  the  conveyance 
are  still  outstanding,     dajlin  v.  Mfss,  199, 

3.  Payment  of  all  debts  existing  at  the  time  of  a  voluntary  conveyance, 
repels  the  idea  of  fraud .     Id, 

4.  An  administrator  cannot  sell  an  interest  in  lands  conveyed  by  his  intes- 
tate in  fraud  of  creditors,  and  his  grantee  cannot  maintain  a  bill  to  avoid  the 
fraudulent  conveyance.     Beebe  v.  Saidtcr,  264. 

5.  The  change  of  possession,  contemplated  by  the  statute  of  fraudulent 
conveyances  (1  W.  S.  p.  281,  ^  10),  must  be  open,  notorious  and  unequivocal. 
(Following  Claflin  v.  Rosenburgy  42  Mo.  439,  and  other  cases.)  Wright  v. 
McCormickf  267. 

6.  If  the  purchaser  of  a  stock  of  goods  permits  them  to  remain  at  the 
vendor's  place  of  business,  without  removing  his  sign,  the  change  of  posses- 
sion is  not  unequivocal.  '  Id. 

7.  Goods  attached  were  delivered  by  the  officer  to  a  receiptor,  who  left  them 
with  the  debtor.  The  latter  sold  them.  //e/</,  that  the  purchaser  could  hold 
the  goods  if  he  purchased  in  good  faith,  but  the  burden  was  on  him  to  show 
that  fact.     Peters  y.  Stewart,  331. 

8.  Creditors  cannot  complain  of  the  disposal  of  property  that  they  cannot 
reach.     Dart  v.    Woodhouse,  393. 

9.  The  right  of  a  debtor  to  assign  his  whole  estate  for  his  creditors  results 
from  that  absolute  ownership  which  every  man  claims  over  his  own.  Reed  v. 
Mclntyre^  455. 

10.  Such  assignments  not  made  to  delay  or  defraud  creditors,  were  upheld 
at  common  law  even  where  certain  creditors  were  preferred.     Id. 

11.  An  assignment  which  had  the  effect  to  delay  a  creditor  in  the  enforce- 
ment of  his  demand  by  law,  was  not,  for  that  reason  alone,  fraudulent  and 
void.     Id. 

12.  A  purchaser's  good  faitb  is  not  conclusively  established  by  his  uncon- 
tradicted testimony.     The  question  is  for  the  jury.    Molitor  v.  Robinson,  455. 

13.  A  sale  not  accompanied  by  immediate  delivery,  is  only  prtina  yaci< 
fraudulent  as  against  creditors.     Id. 

14.  A  vendor  to  a  firm  claimed  to  have  relied  on  the  assurance  of  a  partner 
that  their  assets  exceeded  their  liabilities.  It  was  shown  that  when  the  ven- 
dor's agent  had  asked  one  of  the  firm  how  he  reconciled  this  assurance  with  a 
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DEBTOR  AND  CREDITOR. 

subseqaent  failure,  the  latter  said  something  about  having  lost  a  good  deal  of 
money  in  a  series  of  years  in  failures.  Held^  that  even  though  this  answer 
may  not  have  been  material,  its  admission  was  harmless.  Shipman  r.  Seymour , 
521. 

15.  An  agent  was  instructed  to  inqniro  into  a  customer's  credit  and  to  sell 
to  him  if  satisfied  with  his  answers,  fie  sent  an  order  to  his  principal  without 
communicating  the  answers.  Held,  that  the  principal  had  a  right  to  assume 
that  the  inquiries  were  made,  and  that  the  answers  were  satisfactory.    Id. 

16.  In  an  action  involving  the  good  faith  of  a  firm  in  buying  goods  just 
before  they  failed,  a  written  answer  to  an  inquiry  by  the  vendor  as  to  their 
credit,  which,  though  true  in  fact,  tended  to  mislead,  was  admissible  in  evi- 
dence.  Id* 

17.  Any  purchase  obtained  by  false  representations  as  to  solvency  made 
by  a  firm  within  a  period  before  its  failure  equal  to  the  period  of  credit  usu- 
ally allowed  to  it  upon  its  purchases,  may  be  shown  as  bearing  on  the  ques- 
tion whether  another  purchase  made  within  that  period  was  fraudulent  or  not, 
in  contemplation  of  insolvency.     Id, 

18.  No  inference  of  fraud  can  be  drawn  from  the  fact  that  money  not  yet 
due  remains  unpaid,  but  there  is  no  error  in  admitting  testimony  that  the 
purchase  price  of  goods  purchased  by  means  of  a  falsehood,  is  still  unpaid. 
Id 

19.  It  is  an  act  of  bad  faith  for  a  mortgagee  to  withhold  from  record  a 
mortgage  given  him  by  a  debtor  in  order  to  shield  the  latter  from  demands 
that  have  been  contracted  in  ignorance  of  its  existence.     Id. 

20.  When  the  good  faith  of  a  mortgage  is  in  question,  the  time  when  it 
was  filed  and  the  use  afterwards  made  of  it,  may  be  shown.     Id. 

21.  A  purchase  made  by  one  who  is  insolvent  and  with  the  purpose  not  to 
pay,  is  void,  even  though  the  buyer  has  not  made  false  representations.     Id. 

22.  Whether  a  mortgage,  which  allows  the  mortgagor  to  retain  possession 
of  the  personalty  or  to  sell  and  replace  the  same,  is  fraudulent  as  against  his 
creditors,  should  be  determined  by  a  jury  from  the  circumstances.'  Williams 
T.   Winsor^  661. 

23.  Where  mortgaged  chattels  are  left  in  the  hands  of  the  mortgagor  with 
an  unlimited  power  of  disposal  for  his  benefit,  the  mortgage  is  void  as  to  pur- 
chasers and  creditors.     Orton  v.  Orton,  729. 

DECEDENT'S  ESTATE.     See  Execdtoks  and  ADMiNisxRATORa ;  Probatb 
Courts  ;    Will. 

DECEIT.     See  Fraud  * 

DEED.     See  Equity,  12, 19  ;  Mistake,  3  ; 

1 .  Not  set  aside  on  the  ground  of  weakness  of  grantor's  intellect  unless 
undue  advantage  taken  of  such  weakness.     Marmon  v.  Afarmon,  58. 

2.  A  void  deed  of  a  homestead,  in  all  cases  where  a  similar  deed  of  other 
property  could  be  ratified,  may  be  ratified  by  the  assent  or  contract  of  the 
parlies,  expressed  or  presumed  from  their  acts.     Spaffbrd  v.  WarreUy  59, 

3.  Very  clear  proof  is  required  to  impeach  a  certificate  of  the  acknowledg- 
ment of  a  deed  or  mortgage.  The  uncorroborated  testimony  of  the  party  ex^ 
ecuting  the  same,  is  not  sufficient.     McPherson  v.  Sanborn,  521. 

4.  Where  the  terms  of  a  deed  as  agreed  upon  are  given  by  the  parties  to 
the  conveyancer,  and  the  grantor,  without  the  knowledge  of  the  grantee,  after- 
wards causes  other  terms  to  be  inserted,  and  the  grantee  signs,  supposing  it 
to  be  drawn  as  agreed  upon,  a  court  of  equity  will  reform  the  deed.  Berqer 
V.  Ebey,  585. 

DEMURRAGE.     See  Shipping,  4. 

DIVORCE.     See  Constitutional  Law,  15;  Husband  and  Wifb,  I. 

DOMICILE.     See  Husband  and  Wifb,  1,4. 

DOWER.     See  Husband  and  Wipe,  II. 

DRAINAGE.     See  Constitutional  Law,  85. 
Vol.  XXVIL— 102 
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DRUNKENNESS.     See  Criminal  Law,  3,  4,  35  ;  Intoxication. 

DURESS.     See  iVssuMPsiT,  2  ;  Equity,  13  ;  Husband  and  Wife,  51. 
What  constitutes  duress.     Note  to  Wright  v.  Rtminyton,  748. 

EASEMENT.  See  Constitutional  Law,  38;  Ejectment,  2;  Municipal 
Corporation,  10,  31,  32  ;  Support. 

1.  Non-user  for  twenty  years  evidence  of  intention  to  abandon  but  con- 
trolled by  proof  that  owner  had  no  such  intention.     Pratt  v.  Sweetser,  68. 

2.  Title  by  adverse  user  rests  upon  the  presumption  of  a  lost  grant.  Lehigh 
Valletf  Railroad  v.  McFarlan^  200. 

3.  To  raise  the  presumption  of  such  grant  continuous  and  peaceable  use  for 
over  twenty  years  must  be  shown.     Id, 

4.  Proof  of  acquiescence  by  the  owner  of  the  servient  lands  is  indispensa- 
ble in  proving  title  by  adverse  user.     Id. 

5.  Where  the  user  has  been  exercised  by  force,  or  by  permission,  or  in  the 
face  of  protests  and  in  defiance  of  resistance,  a  grant  cannot  be  presumed. 
Id. 

6.  Resistance  by  words  is  sufficient  to  prevent  the  presumption  of  a  grant. 
Id. 

7.  No  implied  reservation  of  an  easement,  though  it  be  continuous  and  ap- 
parent, unless  it  be  an  easement  of  necessity.      Wheeldon  v.  Burrows,  646. 

8.  A  vendor  conveyed  part  of  his  property  to  A.,  without  reservation,  and 
subsequently  another  part  to  B.  Upon  B.  claiming  a  right  of  light  over  A.'s 
plot,  which,  in  the  opinion  of  the  court,  was  not  an  easement  of  necessity: 
Beld,  that  B.  was  not  entitled  to  recover.     Id, 

9.  Implied  easements  of  light  and  air  discussed.     Id.  Note 

10.  The  access  gf  air  to  the  chimneys  of  a  building  cannot  be  claimed 
either  as  a  natural  right  of  property  or  as  an  easement  by  prescription.  Drg- 
ant  V.  Lefevre,  780. 

EJECTMENT.  See  Possession  ;  United  States,  3 ;  Vendor  and  Purcha- 
ser, 8. 

1.  Where  both  parties  are  mortgagees,  the  party  having  the  oldest  mort- 
gage, from  the  common  mortgagor,  who  first  forecloses  and  acquires  a  deed, 
must  prevail.  If  the  junior  mortgagee  has  equitable  rights  by  not  being 
made  a  party  to  the  foreclosure,  he  must  resort  to  a  court  of  chancery. 
Aholtz  v.  Zdlar,  521. 

2.  Ejectment  does  not  lie  for  an,  incorporeal  easement.  Taijlor  v.  Gladwin, 
455. 

3.  The  recital  of  an  incorporea]  right  in  a  judgment  of  ejectment  is  nuga- 
tory.    Id, 

ELECTION.     See  Officer,  5,  11. 

1.  Boards  of  canvassers  sitting  to  correct  voting  lists,  exercise  judicial 
function.     Keenan  v.  Cookf  657. 

2.  Query f  whether  they  are  liable  in  a  civil  action,  for  striking  off  or  omit- 
ting a  name  from  the  voting  list.     Id. 

3.  Even  if  so  liable  they  are  the  judges  of  the  proof  of  disqualification, 
and  in  an  action  against  them  it  must  be  shown  that  they  acted  without  proof 
satisfactory  to  them.     Id. 

4.  If  their  act,  although  precipitate  and  erroneous,  was  not  dishonest  or 
wilful  they  are  not  liable.     Id. 

EMINENT  DOMAIN.  See  Constitutional  Law,  III ;  Municipal  Corpora, 
tion,  10,  13,  31  ;  Waters  and  Watercourses,  4. 

ENCUMBRANCE.  See  Insurance,  20 ;  Lien  ;  Mistake,  3 ;  Mortgage  ; 
Vendor  and  Purchaser,  15. 

EQUITY.  See  Assignment,  2  ;  Deed,  4 ;  Duress,  I ;  Ejectment,  1  ;  Exe- 
cutor AND  Administrator,  3  ;  Former  Adjudication,  2,  6  5  Fraud,  3  ; 
Husband  and  Wife,  20,  47;  Injunction;  Judgment,  I,  2;  Juris- 
diction, 5;  Limitations,  Statute  of,  5,  6;  Mistake;  Mortgage, 
16,   17,   18,   21  ;  Nuisance,  3,  7  ;   Fabtnership,  23;  Railroad,  17,  18; 


Digitized  by 


Google 


INDEX.  811 

EQUITY. 

Receiver;  Set-opp,  1;  Specific  Pebpohmancb  ;  Subrogation;  Tax- 
ation, 15  ;  Usury,  2  ;  Vendor  and  Purchaser,  1,  3. 

1.  Equity  will  relieve  against  mutual  mistakes  of  the  parties  in  the  execu- 
tion of  written  contracts,     Snell  v.  Insurance  Co.j  79. 

2.  Such  mistakes  may  be  shown  by  parol  evidence,  but  such  evidence  is  to 
be  received  with  great  caution.     Id, 

3.  A  mere  mistake  of  law,  stripped  of  all  other  circumstances,  not  a 
ground  for  reforming  a  written  contract.     Id. 

4.  When,  however,  such  mistake  is  unaccompanied  by  any  negligence,  and 
the  denial  of  relief  would  enable  the  other  party  to  obtain  an  unconscionable 
advantage,  a  court  of  equity  vill  reform  the  instrument.     Id. 

5.  A  partner  insured  firm  property  in  his  own  name  being  assured  by  the 
agents  of  the  company  that  this  would  cover  the  interest  of  the  firm.  After- 
wards the  agents  refused  to  correct  the  policy.  Held,  that  a  court  of  equity 
had  jurisdiction  to  reform  the  policy.     Id, 

6.  Reformation  of  contract  for  mistakes  of  law  discussed.     Id.  Note, 

7.  Except  in  the  almost  obsolete  action  of  account,  partners,  whether  gen- 
eral or  for  a  particular  transaction,  cannot  obtain  an  account  at  law,  but  must 
apply  to  equity.     Ivinson  v.  Hutton,  129. 

8.  Courts  of  equity  can  correct  mistakes  in  written  instruments,  even  as  to 
the  most  material  stipulations ;  but  the  power  should  always  be  exercised 
with  great  caution.     Id, 

9.  Where  an  instrument  is  intended  to  carry  a  prior  agreement  into  execu- 
tion, and  by  mistake  fails  to  fulfil  this  intention,  equity  will  correct  the  mis- 
take.    Id. 

10.  In  equitable  actions,  even  where  questions  of  fact  are  submitted  to  a 
jury,  the  court*must  find  that  all  the  facts  necessary  to  Sustain  the  judgment 
have  been  established.     StaJd  v.  Gotzenberger,  129. 

11.  Issues  of  fact  submitted  to  a  jury  in  an  equitable  action  should  be  par- 
ticular  issues,  and  the  court,  if  not  satisfied,  may  submit  the  same  issues  to 
another  jury,  or  may  itself  determine  them.     Id. 

12.  Equity  will  not  relieve  against  the  mutilation  of  a  conveyance,  nor 
enforce  an  agreement,  where  the  conveyance  and  agreement  have  been  pro- 
cured by  fraud.     Fargo  v.  Goodspeed,  131. 

13.  On  a  bill  to  set  aside  a  transfer  of  property,  obtained  by  duress,  persons 
in  whose  favor  certain  charges  on  the  lands  thereby  conveyed  were  made,  are 
necessary  parties.     Probasco  v.  Probasco,  200. 

14.  A  bill  which  alleges  that  a  feeble  old  man  has,  without  consideration, 
transferred  to  his  children  all  of  his  property,  amounting  to  $45,000,  reserv- 
ing to  himself  only  an  annuity  of  $1200,  inadequately  secured,  and  without 
any  provision  whatever  for  his  wife,  in  case  she  survive  him  ;  and  that  such 
transfer  was  obtained  from  him  by  want  of  comprehension  on  his  part,  and 
duress  and  false  representations  as  to  its  effect  on  the  part  of  his  children, 
shows  sufficient  equity,  and  will  be  sustained  on  demurrer.    Id. 

15.  In  case  of  the  bailment  of  property  to  a  factor  in  trust  to  sell,  a  court 
of  chancery  has  no  jurisdiction  to  enforce  the  trust.     Taylor  v.  Turner,  200. 

16.  A  bill  of  peace  can  only  be  maintained  after  the  complainant  has  satis- 
factorily established  his  right  at  law,  or  where  the  defendants  are  so  numerous 
as  to  render  the  bill  necessary  to  save  multiplicity  of  suits.  Lehigh  Valley 
Railroad  Co.  v.  McFarlan,  200. 

17.  Where  several  plaintiffs  bring  different  suits  at  law  against  one  defend- 
ant, some  for  diminishing  their  supply  of  water,  and  another  for  backing 
water  on  his  mill-wheel,  no  ground  for  interference  to  prevent  multiplicity 
of  suits  is  shown.     Id. 

18.  The  maxim,  that  he  who  asks  equity  must  do  equity,  may  be  applied 
whenever  it  is  necessary  to  the  promotion  of  justice.  Mutual  Benefit  Life  Ins. 
Co.  V.  Brown,  201. 

19.  At  common  law,  signing  is  not  necessary  to  the  due  execution  of  a 
deed,  but  it  is  made  so  by  the  Statute  of  Frauds.     Id. 

20.  But  if  the  grantor's  name  is  written  in  his  presence  and  by  his  direc- 
tion, it  is  his  act,  and  he  will  not  be  permitted,  in  a  court  of  equity,  to  repu- 
diate the  deed.    Id. 
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21.  It  is  the  province  of  equity  to  preTcnt  those  holding  positions  of  trnst 
from  using  them  for  their  own  aggrandizement.    Berkmeyer  v.  Kellerman^  202. 

22.  Equity  has  jurisdiction  and  may  enjoin  suits  at  law  in  a  case  involving 
the  relative  rights  of  two  corporations  to  the  use  of  the  same  stream.  Rail^ 
road  Co.  v.  Society,  208. 

23.  Where  an  oral  contract  is  afterwards  reduced  to  writing,  and  through 
the  draughtsman's  mistake,  it  fails  to  express  the  real  intention  of  the  parties, 
equity  will  correct  the  mistake.     Nowhn  v.  Pyne,  265. 

24.  When  there  is  a  demurrer  to  the  whole  bill,  and  also  to  part,  and  the 
latter  only  is  sustained,  the  decree  is  to  dismiss  so  much  of  the  bill  as  seeks 
relief  in  reference  to  the  matters  adjudged  bad,  and  to  overrule  the  demurrer 
to  the  residue.     Giant  Poicder  Co.  v.  California  Powder  WorkSf  266. 

25.  It  is  essential  to  a  bill  by  the  government  to  set  aside  a  patent  or  con- 
firmation of  title  under  a  Mexican  grant,  that  it  shall  appear  in  some  way, 
that  the  attorney-general  has  brought  it  himself,  or  given  such  authority  for 
it  as  will  make  him  officially  responsible.  The  United  States  v.  Throckmorton 
et  aL^  266. 

26.  The  frauds  for  which  a  bill  will  be  sustained  to  set  aside  a  judgment, 
are  frauds  extrinsic  to  the  matter  tried  by  the  first  court,  and  not  a  fraud 
which  was  in  issue  in  that  suit.     Id, 

27.  The  cases  in  which  such  relief  has  been  granted,  are  those  in  which  by 
fraud  practised  on  the  unsuccessful  party,  he  has  been  prevented  from  exhibit- 
ing fully  his  case.     Id, 

28.  A  deed  to  purchasers  under  a  judgment  and  sale  made  by  an  auditor, 
cannot  be  avoided  on  the  ground  of  fraud  in  the  sale,  without  making  the 
creditors  and  auditor  parties.      Wilson  v.  Bellows,  265. 

29.  This  defe<^,  in  not  joining  proper  parties,  is  good  ground  for  demurrer, 
where  it  appears  on  the  face  of  the  bill.     Id. 

30.  When  the  purchasers  are  not  charged  with  fraud,  relief  against  them 
will  only  be  granted  on  equitable  terms.     Id, 

31.  An  owner  sold  land  to  a  railroad  at  an  exorbitant  price,  and  allowed 
the  land  to  be  built  upon  tfnd  included  in  a  mortgage  of  the  road  before  payment 
of  the  price.  The  road  became  insolvent,  and  a  receiver  was  appointed.  Held, 
That  the  court  would  not  order  payment  of  the  agreed  price,  but  would  direct 
just  compensation  to  be  paid  to  the  owner.     Coe  v.  Railway,  332. 

32.  A  suit  in  equity  will  not  lie  to  enjoin  the  execution  of  process  issued  in 
another  such  suit.     Endtcr  v.  Lennon,  391. 

33.  May  grant  relief  against  ignorance  of  the  law,  but  not  against  ignor- 
ance of  facts.    Andreas  v.  Redjield,  455. 

34.  Where  a  decree  has  been  passed  by  default,  equity  has  power  to  vacate 
the  enrolment  in  order  to  let  in  a  meritorious  defence,  and  this  may  be  done 
upon  petition,  without  a  bill  of  review  or  an  original  bill  for  fraud.  Mrst 
National  Bank  v.  Eccleston,  455. 

35.  This  discretion  extends  as  well  to  the  time  when  the  petition  is  to  be 
filed  as  to  the  other  circumstances.    Id, 

36.  Upon  a  petition  to  correct  a  mistake  in  a  mortgage,  the  court  will  not 
grant  relief  upon  grounds  not  stated  in  the  petition.     Cox  v.  Esteb,  456. 

37.  A  court  of  equity  will  not  divide  gains  resulting  from  acts  involving 
moral  turpitude.  And  profit  by  an  a^ent  to  buy,  who  is  also  secretly  the  sel- 
ler, is  within  this  rule.     Todd  v.  Rafferty^s  AdrnW,  476. 

38.  How  far  courts  will  assist  in  enforcing  illegal  contracts,  discussed.  Id. 
Note. 

39.  In  matters  of  account,  more  especially,  courts  of  equity  refuse  to  inter- 
fere after  a  considerable  lapse  of  time,  from  considerations  of  public  policy. 
Hall's  AdmW  v.  Clageti,  585. 

40.  A  transaction  that  is  in  fraud  of  one's  rights  may  be  construed  in 
equity  so  as  to  be  a  means  of  protecting  them.    Huxley  v.  Rice,  592. 

4l!  On  a  testamentary  trustee's  bill  for  instructions,  the  court  will  only 
instruct  as  to  circumstances  existing  or  certain  to  arise.  Goddard  v.  Brown, 
657. 

42.  Nor  will  the  court  decide  whether  an  interest  is  vested  or  contingent 
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where  the  qaestion  can  only  become  important  by  the  death  of  a  living  cestui. 
GoddartI  t.  Brown^  657. 

43.  Generally  a  cross-bill  implies  a  bill  brought  by  a  defendant  against  the 
plaintiflT,  or  against  other  defendants,  or  against  both.  When  filed  against 
co-defendants,  it  is  proper  to  make  the  plaintiff  in  the  original  suit  a  defendant 
in  the  cross-bill.     W,  Virginia^  0.  ^  0.  L.  Co.  r.  Vinal.  657. 

44.  Being  a  mere  auxiliary  suit,  a  cross-bill  need  not  show  any  ground  in 
equity  to  support  the  jurisdiction  of  the  court.  If,  however,  it  seeks  relief,  such 
relief  must  be  equitable.    Id. 

45.  Where  it  prays  for  affirmative  relief,  the  court,  after  the  dismissal  of 
the  original  bill,  may  proceed  with  the  cross-bill  as  an  original.    Id. 

46.  In  a  suit  between  partners  for  a  dissolution  and  an  account,  a  cross-bill  is 
not  necessary  to  enable  the  defendant  to  obtain  an  account  or  to  obtain  relief 
against  the  fraud  of  complainant.  Such  bill  will  not  be  sustained  on  demurrer. 
Johnson  Y.  BvUler,  789. 

ERRORS  AND  APPEALS.  See  Bankruptcy,  3 ;  Bill  op  Exceptions  ;  Cbr- 
TiORARi ;  Cbiminal  Law,  2  ;  Mandamus,  5  ;  Mortoaoe,  21. 

1.  Second  appeals  or  writs  of  error  will  lie  in  certain  cases  where  it  is 
alleged  that  the  mandate  of  the  Appellate  Court  had  not  been  properly  exe- 
cuted ;  but  in  such  a  case  will  bring  up  nothing  for  re-examination  except  the 
proceedings  subsequent  to  the  mandate.    Stewart  r.  ScUamon,  201 . 

2.  An  appeal  will  not  lie  from  the  judgment  of  a  Circuit  Court  in  a  proceed- 
ing by  a  creditor  to  prove  his  demand  against  the  estate  of  a  bankrupt. 
IngerM  v.  Bourne^  201. 

3.  A  cause  was  tried  upon  its  merits  and  submitted  to  the  jury  upon  evidence, 
not  objected  to,  tending  to  show  a  cause  of  action  in  plaintiff,  and  under  in- 
structions not  excepted  to.  Held  (two  judges  dissenting),  that  the  judgment 
would  not  be  reversed,  because  the  complaint  omitted  some  averment  essential 
to  the  cause  of'action.      Vassau  v.  Thompson^  892. 

4.  An  offer  to  confess  judgment  duly  made  in  the  court  below,  need  not  be 
renewed  in  the  Appellate  Court.     KeffeJl  v.  Bullock,  447. 

5.  Decision  of  the  court  upon  a  motion  for  a  new  trial  not  reviewable  on 
appeal.     Zitzer  v.  Jones y  461 . 

6.  Where  a  jury's  finding  is  wholly  unsupported  by  evidence,  it  is  errone- 
ous as  matter  of  law,  but  where  it  is  supported  by  any  evidence,  however 
slight,  it  is  a  finding  of  fact,  and  cannot  be  reviewed  on  writ  of  error.  Conely 
V.  McDonald,  592. 

7.  In  examining  the  charge  of  a  court  for  the  purpose  of  ascertaining  its 
correctness  in  point  of  law,  the  whole  scope  and  bearing  of  it  must  be  taken 
together.     Congress  Spring  Co,  v.  Edgar,  613. 

3.  Appellate  courts  are  not  inclined  to  grant  a  new  trial  on  account  of  an 
ambiguity  in  the  charge  where  it  appears  that  the  complaining  party  made  no 
effort  at  the  trial  to  have  the  matter  explained.     Id. 

9.  The  minutes  of  the  evidence  in  criminal  actions,  required  by  the  statute 
to  be  kept  by  the  judge  and  filed  with  the  clerk,  are  no  part  of  the  record  and 
can  be  brought  up  only  by  bill  of  exceptions.  The  failure  of  the  judge  to  keep 
such  minutes  is  no  ground  for  reversal  unless  excepted  to.  Allen  v.  The  State^ 
656. 

ESCAPE. 

1.  It  is  an  escape  if  the  sheriff  permit  the  defendant  to  remain  at  home  on 
the  promise  to  go  the  same  day  to  the  sherifTs  office  to  give  bail.  Richard' 
son  V.  RUtenhouse,  130. 

2.  If  the  defendant  after  escape  surrenders  himself,  the  plaintiff  may  elect 
to  sue  the  sheriff  for  the  escape,  or  affirm  the  defendant's  custody.     Id. 

3.  Such  election  is  made,  where,  after  an  escape,  the  defendant  applies 
for  the  benefit  of  the  insolvent  laws,  and  the  creditor  opposes  his  discbarge, 
whereupon  the  court  remand  him  into  custody.     Id. 

ESTOPPEL.  See  Agent,  2  ;  Boundary,  1 ;  Corporation,  2,  9 ;  Debtor 
AND  Creditor,  4 ;  Husband  and  Wife,  48 ;  Insurance,  16 ;  Municipal 
Bonds,  1 ;  Possession,  3 ;  United  States,  3. 
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1.  A  trespasser  sold  certain  improvenients  he  had  placed  on  land  and 
delivered  possession  of  the  land  and  the  improvements  to  his  vendee.  Subse- 
quently he  bought  the  title  to  the  land.  Held,  that  he  was  not  estopped  from 
recoverinj:  possession  of  the  land  from  a  vendee  of  his  rcndee.  Sheffield  v. 
Griffin,  336. 

2.  A  creditor  who  levies  on  an  equity  of  redemption,  and  has  the  amount 
of  the  encumbrance  allowed  in  his  favor  in  the  appraisal  of  the  interest  set 
off  to  him,  cannot  set  up  the  invalidity  of  the  encumbrance.  Dd,  ^  Hud. 
Can,  Co.  V.  BonneH,  419. 

3.  A  party  to  proceedings  in  equity  under  which  title  has  been  acquired,  is 
estopped  from  disputing  such  title.     Keene  t.  Van  Reuth^  4.53. 

4.  A  widow  entitled  to  both  homestead  and  dower,  accepted,  an  assignment 
of  dower,  but,  being  ignorant  of  her  right  to  a  homestead,  did  not  then  claim 
it.  As  administratrix,  she  also  procured  an  order  for  the  sale  of  the  estate, 
but  no  sale  was  made.  In  a  proceeding  to  have  her  homestead  set  out :  Held, 
that  her  acts  did  not  constitute  either  a  waiver  or  an  estoppel.  Seek  v. 
Haynes,  457. 

EVIDENCE.  See  Assumpsit,  1  ;  Bankkuptcy,  14  ;  Bills  and  Notes,  -5,  11, 
12,  17  ;  CoM3fON  Carrier,  3-5  ;  Criminal  Law,  3,  4,  6-8,  10-13,  18-20, 
23-25,  37-39;  Debtor  and  Creditor,  1,  12,  16,  17,  20;  Deed,  3;  Ease- 
ment, 1,4;  Equity.  2,10;  Expert;  Extradition,  1,3;  Former  Adju- 
dication, 7  ;  Highway,  4  ;  Husband  and  Wife,  5  ;  Insanity,  1  ;  Insur- 
ance, 12;  Libel,  I,  3,  7,  10;  Limitations,  Statute  of,  11,  22  ;  Malicious 
Prosecution,  2,  3;  Mines,  5,  6;  Mo^itqage,  18  ;  Negligence,  5,  6,  28; 
Partnership,  15;  Possession,  8;  Presumption;  Railroad,  1,9;  Tele- 
graph, 1,2;  Trial,  1,  2,  4,  5 ;  Trust,  7  ;  United  States  Courts,  13 ; 
Verdict,  2 ;  Waiver,  I  ;  Will,  1,  5. 

1.  An  order  was  drawn  by  A.  upon  B.  in  favor  of  C,  in  order  to  carry  out 
a  settlement  by  which  B.  agreed  to  pay  C.  a  debt  he  owed  A.  Held,  that  the 
order  was  admissible  in  evidence  to  show  the  amount  B.  had  assumed  to  pav. 
Wright  v.  McCuUij,  59.. 

2.  Judicial  notice  will  be  taken  of  the  powers  and  authority  of  public  offi- 
cers, prescribed  by  law.     State  ex  rel,  Clark  v.  Gates,  62. 

3.  In  an  action  for  damages  resulting  from  the  sales  of  intoxicating  liquor, 
under  the  Ohio  statute,  it  is  not  necessary  to  prove  the  illegal  sales  beyond  a 
reasonable  doubt.     Li/on  v.  Fleahmann,  130. 

4.  In  a  suit  upon  a  debt,  where  a  release  under  seal  of  all  demands  is  set 
up,  parol  evidence  is  inadmissible  to  show  that  at  the  time  the  release  was 
executed,  the  releasee  told  the  releasor  that  the  claim  in  suit  should  not  be 
included  in  the  release,  nor  that  after  the  release  the  releasee  admitted  the 
debt  to  be  due.     Drake  v.  Stark*s  Ex*r,  201. 

5.  An  officer's  return  on  an  execution  is  a  part  of  the  record  of  the  case. 
Est  en  V.  Cooke,  658.  ^ 

6.  In  investigating  the  genuineness  of  a  written  instt-ument,  it  is  not  com- 
petent to  prove  the  execution  of  other  papers  having  no  connection  with  the 
case,  and  then,  by  the  testimony  of  experts,  who  have  compared  them  with 
the  instrument  in  question,  show  that  the  latter  is  a  forgery.  State  \.  Clinton, 
267. 

7.  A  note  was  given  for  real  estate  conveyed  by  absolute  deed  by  the  payee 
to  the  maker.  In  a  suit  on  the  note.  Held,  that  parol  evidence  was  admissible 
to  show  that  the  conveyance  was  not  intended  as  a  sale,  but  that  there  was  an 
agreement  that  the  land  should  be  reconveyed,  and  that  the  note  was*  not  to 
be  paid.     Schindler  v.  Muhlheiser,  332. 

8.  In  an  action  against  a  railroad,  the  complaint  alleged  that  when  the 
injury  was  committed  the  defendants  were  running  a  train  at  a  reckless  and 
grossly  negligent  and  dangerous  speed,  in  violation  of  a  city  ordinance.  Held, 
that  evidence  that  defendants  had  wilfully  committed  the  injury  was  inadmis- 
sible.    Pennsylvania  Railroad  Co.  v.  Sinclair,  378. 

9.  Where,  after  the  trial  of  a  case,  a  witness  dies,  and  his  deposition,  taken 
at  the  first  trial,  is  accidentally  destroyed,  testimony  of  other  witnesses  as  to 
the  substance  of  his  deposition  is  admissible  at  the  new  trial.  Ruch  y.  dty^ 
392. 
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10.  The  living  witness  may  use  his  contemporaneous  notes  of  such  testi- 
mony to  refresh  his  recollection,  or  if  he  can  testify  positively  to  the  accuracy 
of  his  notes,  they  may  be  put  in  evidence.     Ruch  v.  C«V^,  392. 

11.  Where  an  offer  is  expressly  stated  to  be  without  prejudice,  or  where, 
from  the  circumstances,  it  may  be  inferred  that  it  was,  by  way  of  compromise, 
to  prevent  litigation,  such  offer  is  not  evidence  as  an  admission  ;  but  if  the 
admission  of  a  fact  be  made,  unless  expressly  without  prejudice,  or  to  induce 
a  compromise,  there  is  no  rule  of  law  which,  would  exclude  such  admission. 
Calvert  v.  Friebus,  392. 

12.  Statutes  making  a  tax  sale  deed  prima  facie  evidence  of  the  regularity 
of  the  sale  do  not  make  such  deed  evidence  of  the  regularity  of  the  proceed - 
injrs  anterior  and  necessary  to  the  sale.  But  under  the  Act  of  Congress  of 
1863,  the  commissioner's  certificate  is  evidence  also  of  the  validity  of  the  sale 
and  title  of  the  purchaser,  and  can  only  be  affected  by  proof  that  the  pro- 
perty was  not  subject  to  taxes,  or  that  the  taxes  had  been  paid,  or  that  the 
property  had  been  redeemed.     DeTreville  v.  Smalls^  392. 

13.  tFnder  this  Act  of  Congress  a  certificate  of  sale  is  necessary  where  the 
United  States  becomes  the  purchaser.     Id. 

14.  A  wife  claiming  a  horse  to  be  a  gift  from  her  husband,  testified,  that 
after  the  gift  she  went  to  the  stable,  gave  directions  for  the  keep  of  the  horse, 
and  afterwards  controlled  it.  Heldy  admissible  as  part  of  the  res  gestaty  and 
as  tending  to  show  delivery.     Davis  v.  Zimmerman ^  394. 

15.  A  witness  who  is  well  acquainted  with  a  person  whose  character  is  in 
question,  will  be  allowed  to  testify  to  his  peneral  reputation,  although  he  may 
never  have  heard  it  discussed.     State  v.  Grate^  454. 

16.  If  a  witness  is  kept  away  by  the  adverse  party,  his  testimony  taken  on 
a  former  trial  may  be  given  in  evidence.     Reynolds  v.  United  States,  454. 

17.  A  party  who  has  taken  the  testimony  of  a  witness  under  a  commission, 
cannot  at  the  trial  offer  a  letter  of  the  witness  for  the  purpose  of  impeaching 
his  credit.     Sewell  v.  Gardner,  456. 

18.  Where  a  party  has  been  misled  by  previous  statements  of  a  witness,  he 
may  contradict  the  witness  as  to  any  material  fact.     Id. 

19.  Mistake  may  be  shown  by  parol  as  a  defence  to  the  specific  perform- 
ance of  a  written  instrument.     Berry  v.   Whitnet/,  463. 

20.  Interrogatories  relating  to  family  relationship,  dates  of  decease  and 
marriages,  may  well  be  answered  on  the  basis  of  family  tradition  instead  of 
direct  personal  knowledge.      Van  Sickle  v.  Gibson y  521. 

21.  The  entry  on  the  books  of  a  corporation  of  a  resolution  of  appointment 
of  a  superintendent  is  admissible  to  help  establish  a  claim  for  salary.  Kala- 
mazoo Works  v.  Macalister,  522. 

22.  Where  the  issue  is  whether  there  was  a  contract  in  writing,  oral  testi- 
mony cannot  be  excluded  on  the  assumption  that  such  writing  exists.     Id. 

23.  A  resolution  of  appointment  is  prima  facie  not  a  contract,  and  can  be 
withdrawn  or  altered  before  acceptance.     Id. 

24.  The  rule  excluding  oral  evidence  to  aflfect  a  written  contract  does  not 
apply  to  a  corporate  resolution  appointing  an  officer,  so  as  to  exclude  evidence 
to  show  the  actual  establishment  of  contract  relations  under  it.     Id. 

25.  Even  for  the  purpose  of  corroborating  the  testimony  of  witnesses,  an 
inquiry  into  facts  entirely  collateral,  cannot  be  permitted.  HenkU  v.  McClure, 
522. 

26.  In  case  of  the  loss  of  a  steamboat  from  some  unknown  cause,  a  person 
tsonversant  with  steamboat  navigation  and  familiar  with  its  perils  may  give 
his  opinion,  whether  a  steamboat,  while  being  navigated  with  ordinary  cnre, 
might  suddenly  spring  a  leak  and  sink  from  some  unknown  peril.  Insurance 
Co.  V.  Tobin,    523. 

27.  When  the  actual  effect  of  a  known  agency  is  nnknown,  and  the  opinion 
of  one  familiar,  by  actual  observation  with  the  matter,  is  the  best  testimony 
the  subject  affords,  such  opinion  may  be  received  as  testimony.     Id. 

28.  The  statements  of  a  steamboat  captain,  made  in  the  discharge  of  his 
duty  while  she  is  in  a  sinking  condition,  and  be  is  seeking  aid,  are  res  gesKBy 
and  competent  testimony.     Id. 
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EVIDENCE, 

29.  A  note  written  by  plaintilTs  attorney  before  suit,  expressing  the 
opinion  that  defendant  is  not  liable  is  not  admissible  in  evidence  for  the  defence. 
Farmers*  Mutual  Insurance  Co.  t.  Bowen^  524. 

30.  A  certificate  of  an  officer  chargCMl  with  the  custody  of  public  records 
that  his  records  show  a  certain  fact,  is  not  competent  evidence.  State  ▼.  Ruth, 
578. 

31.  Upon  a  question  as  to  the  proper  presentment  of  a  promissory  note  the 
court  will  take  judicial  notice,  not  only  of  the  law  merchant,  but  also  of  the 
almanac,  from  which  it  appears  that  the  last  day  of  grace  fell  on  a  Sunday. 
Reed  v.  Wilson,  585. 

32.  It  roust  be  presumed  that  the  three  days  of  grace  allowed  by  the  gen- 
eral law-merchant  are  also  allowed  by  the  law  of  Pennsylvania,  where  the 
note  was  payable.     Id, 

33.  The  common  usage  of  any  country  in  reference  to  its  measures  should 
be  followed  in  estimating  such  measures  when  referred  to  in  grants.  United 
States  V.  Askew,  586. 

34.  It  seems  that  the  opinion  of  one  qualified  to  speak  as  to  the  habits  of 
animals/ercE  naturae,  is  admissible  as  expert  testimony  ;  and  if  not  admissible 
as  such  it  is  admissible  as  matter  of  common  knowledge.  Congress  Spring  Co, 
V.  Edgar,  613. 

35.  Record  evidence  of  satisfaction  cannot  be  contradicted  by  parol,  and  is 
conclusive  until  modified  by  some  proceeding  operating  directly  on  the  record. 
Id, 

36.  Courts  do  not  take  judicial  notice  of  foreign  laws.  The  unwritten  law 
of  a  foreign  country  must  be  shown  by  oral  testimony,  and  the  published  re- 
ports of  decisions.     State  v.  Lung  Louis,  730. 

37.  The  construction  of  a  written  agreement  a  question  of  law  for  the  court. 
Id, 

38.  In  an  action  against  a  gas  company  for  allowing  gas  to  escape  into  a 
sewer,  from  whence  it  entered  plaintiff's  green -house:  Held,  that  evidence  of 
the  presence  of  gas  in  other  green-houses  connected  with  the  same  sewer  was 
properly  admitted.     Butcher  v.  Providence  Gas  Company,  732. 

39.  Laws  op  Evidence  and  the  Scientific  Investigation  of  Hand- 
writing, 273. 

EXECUTION.     See  Attachment  ;   Evidence,  5  ;  Municipal  Corpohation, 
26 ;  Sheriff,  1. 

1.  A  verbal  promise  by  an  execution-creditor  to  indemnify  an  officer  for 
selling  goods  claimed  as  exempt  is  not  within  the  Statute  of  Frauds,  nor  void 
as  against  public  policy.     Mays  v.  Joseph,  130. 

2.  Unpublished  manuscripts  are  not  leviable  property.  Dart  v.  Woodhouse, 
393. 

3.  The  right  of  an  owner  of  manuscript  to  prublish  it  or  not  belongs  to  him 
personally,  independent  of  locality.     Id. 

4.  The  copyright  of  a  published  work  cannot  be  reached  by  the  owner^s 
creditors,  unless  by  statutory  authority.     Id. 

5.  An  officer  has  no  authority  for  threshing  wheat  he  has  levied  upon  be- 
fore selling  it.     Stilson  v.  Gibbs,  589. 

6.  If  an  officer  with  an  execution  misuses  the  property  levied  upon,  he  is 
liable  to  the  execution-debtor,  and  possibly  to  the  creditor  also,  if  the  execu- 
tion fails  to  satisfy  the  judgment.     Id, 

7.  Where  property  is  exempt  from  execution,  the  debtor  may  sell,  mort- 
gage or  pledge  it,  as  he  pleases,  without  making  it  liable  to  execution. 
Washburn  v.  Goodheart,  591. 

8.  Money  collected  by  the  sheriff  on  execution  is  not  subject  to  levy  upon 
a  subsequent  execution  against  the  plaintiff.  Kansas,  ffc,  Bank  v.  Boothe, 
730. 

EXECUTORS  AND  ADMINISTRATORS.     See  Debtor  and  Creditor,  4 ; 
Husband  and  Wife,  29 ;  Probate  Courts,  1  ;  Sale,  7  ;  Usury,  3. 

1.  A  specific  legacy  may  remain  invested  in  the  stocks  set  apart  by  the 
testator  for  that  purpose.     Ward  v.  Kitchen^  332. 
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EXECUTORS  AND  ADMINISTRATORS. 

2.  An  esecutor,  apprehending  a  depreciation  in  the  stocks  in  which  a  spe- 
cific legacy  is  invested,  should  protect  the  estate  by  conrerting  them.  Ward 
T.  Kitchen,  332. 

3.  An  administrator  cannot  maintain  a  bill  to  remove  a  cload  from  bis  tes- 
tator's lands.     R^n  ▼.  Duncan,  5d3. 

4.  An  administrator  holding  proceeds  of  a  settled  estate  is  chargeable  as 
tmstee  of  one  entitled  thereto  on  tmstee  process  summoning  him  in  bis  per- 
sonal and  not  in  his  representative  capacity.     Hogt  ▼.  Christie,  789. 

EXEMPTION.     See  Constitutional  Law,  29  ;  Execution,  1,7;    Statute, 
12;  Taxation,  6-8. 

EXPERT.     See  Evidence,  6,  26,  34. 

1.  An  expert  cannot  be  asked  for  a  conclusion  upon  facts  not  stated.  Van 
Dusen  v.  Newcomer,  395. 

2.  The  construction  of  railroad  cars,  the  mode  of  working  them,  and  the 
effect  of  a  particular  thing  on  their  safety,  are  questions  upon  which  the  opin- 
ion of  experts  is  admissible.     Baldwin  v.  Railroad,  761. 

3.  The  opinion  of  experts  in  handwriting  is  evidence  of  low  degree.  Mu- 
tual Benefit  Life  Ins.  Co,  v.  Brown,  201. 

EXTRADITION. 

1.  The  certificate  of  authentication  provided  for  in  sect.  5278,  U.  S.  Revised 
Statutes,  not  required  to  be  in  any  particular  form.     Ex  parte  Sheldon,  393. 

2.  It  is  no  ground  for  discharging  a  fugitive  from  justice  that  the  indict- 
ment, after  charging  embezzlement,  also  avers  that  *'  so''  the  defendant  com- 
mitted larceny.     Id. 

3.  Where  it  appears  that  the  fugitive  stands  charged  with  embezzlemeni, 
the  printed  statutes  of  the  demanding  state  may  be  received  to  show  that  em- 
bezzlement is  a  crime.     Id. 

4.  After  a  fugitive  has  been  arrested  on  an  extradition  warrant,  he  will 
not  be  discharged  on  the  ground  that  there  was  no  evidence  before  the  exe- 
cutive issuing  the  warrant,  that  the  fugitive  had  fied  to  avoid  prosecution.  Id. 

FACTOR.     See  Equity,  15. 

FALSE  IMPRISONMENT.     See  Insanity,  I. 

FALSE  PRETENCE.     See  Criminal  Law,  IV. 

FEES.     See  Attorney,  3;  Officer,  11. 

FIXTURES.     See  Landlord  and  Tenant,  6. 

Manure  on  land  owned  by  a  wife  is  part  of  the  land  as  against  her  husband, 
although  produced  in  part  by  stock  belonging  to  the  husband.  Norton  v. 
Craig,  58. 

FORCIBLE  ENTRY  AND  DETAINER. 

A  writ  of  restitution,  in  an  action  of  forcible  entry  and  detainer,  will  not 
necessarily  be  unavailing  because  the  persons  living  upon  the  land  at  the  insti- 
tution of  the  suit  were  not  made  defendants.     De  Graw  v.  Prior,  586. 

FOREIGN  CORPORATION.     See  Taxation,  16. 

FOREIGN  JUDGMENT. 

A  foreign  judgment  is  a  nullity,  if  rendered  upon  a  service  on  defendant 
made  beyond  the  jurisdiction  of  the  foreign  aovereignty.  McEwen  t.  Zimmer^ 
92,  and  Note. 

FOREIGN  LAW.     See  Evidence,  36. 

FORFEITURE.     See  Insurance,  4,  17-19. 

FORMER  ADJUDICATION.     See  Trover,  2,  4. 

1.  Where  a  judgment  creditor  obtains  an  order  for  the  examination  of  the 
defendant,  on  supplementary  proceedings,  and  the  proceeding  is  heard  upon 
its  merits  and  dismissed,  the  case  is  res  judicata^  as  to  all  matters  embraced  in 
Vol.  XXVn.— 103 
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FORMER  ADJUDICATION. 

the  judgment  of  the  court,  and  a  new  examination  can  only  be  asked  for  as  to 
subsequently-acquired  property.      Clarke  v.  Londrigan^  130. 

2.  A  decree  not  appealed  from,  rendered  by  the  Master  of  Rolls  in  Eng- 
land, dismissing  a  bill,  is  a  bar  to  a  bill  filed  in  the  United  States  against  the 
agent  of  the  Knglish  defendant  for  the  same  cause  and  asking  the  same  relief. 
Lea  V.  Deakin^  322. 

3.  A  judgment  is  no  bar  to  a  subsequent  action  not  between  the  same  par- 
ties or  their  representatives  or  privies.      Tierney  v.  Abbott^  393. 

4.  A  party  was  made  defendant  to  a  foreclosure  suit,  on  the  ground  that  he 
had  a  lien  subsequent  to  plaintiff's  mortgage,  and  a  decree  was  rendered 
against  him.  //</(/,  that  he  and  his  assignee  pendente  lite  were  barred  from 
suing  on  a  mortgage  prior  to  that  of  the  plaintiff.     Case  v.  Bartholow^  393. 

5.  B.  had  a  contract  with  M.,  but  sued  him  on  the  common  counts  to  reco- 
ver an  overpayment.  He  did  not  put  the  contract  in  issue,  though  he  gave 
M.  credits  under  it.  M.  filed  no  set-off,  but  immediately  sued  B.  for  the 
whole  amount  of  his  bill.  JJeld,  that  the  judgment  in  the  first  suit  did  not 
bar  the  second.     McEwen  v.  Bigtlow^  526. 

6.  A  decree  in  chancery  is  no  bar  to  a  suit  not  involving  the  same  ques- 
tions, even  though  they  might  have  been  brought  into  the  first  case  by  a  cross- 
bill.    Nimsv.  Vaughf  59\. 

7.  Judgment  in  a  former  suit  between  the  same  parties  is  conclusive  of 
every  issue  decided  therein,  and  it  can  be  shown  by  parol  evidence  what  were 
the  issues  so  tried.      Campbdl  v.  Rankin^  658. 

8.  A  judgment  of  a  justice,  in  an  action  for  a  wrongful  use  of  a  stream,  is 
not  conclusive  in  the  trial  of  an  appeal  from  the  justice  in  a  prior  action  for  a 
prior  wrongful  use  of  the  stream.     Uazeltine,  AdmWj  v.  Case,  663. 

FRAUD.  See  Bankruptcy,  II. ;  Debtor  and  Creditor,  1,  2,  4,  11,  18,  22, 
23 ;  Deed,  1  ;  Equity,  12,  26  ;  Fraudulent  Conveyances,  1  ;  Fraud**, 
Statute  of,  4  ;  Husband  and  Wife,  36,  38  ;  Insurance,  14,  23  ;  Limit- 
ations, Statute  of,  7,  18  ;  Mortgage,  4  ;  Surety,  3,  5,  7  ;  Trust,  8. 

1.  A  purchaser  who  co-operates  with  the  vendor  in  the  misappropriation 
of  purchase-money,  renders  himself  liable  to  the  person  defrauded.  Bower  v. 
Haddon  Blue  Stone  Co.,  202. 

2.  If  one  fraudulently  procures  a  sham  bid  on  his  property,  and  thereby 
succeeds  in  having  the  land  of  another  sold  to  pay  off  a  portion  of  the  debt  he 
is  equitably  bound  to  pay,  such  injured  party  may  recover  back  the  sum  so 
lost.     Darst  v.  Thomas^  267. 

3.  Where  representations  were  made  by  the  holder  of  a  mortgage  for  $7000, 
that  he  had  sold  the  premises  to  the  mortgagor  for  about  $50,000  ;  that  the 
land  was  valuable ;  that  the  mortgage  was  good,  and  the  interest  paid  regu- 
larly— all  of  which  were  false  and  fraudulent :  //e/cf,  that  they  could  not  be 
regarded  as  simplex  commendatiof  and  a  conveyance  of  lands  obtained  thereby 
was  set  aside.     Perkins  v.  Partridge^  332. 

4.  The  mere  delay  of  a  defrauded  party  in  rescinding  a  contract  does  not 
destroy  his  right,  if  no  innocent  third  party  has  acquired  any  interest,  and  the 
wrongdoer  is  not  affected  injuriously.      Wicks  v.  SmiUiy  333. 

5.  Fraudulent  representations  as  to  the  legal  effect  of  an  instrument  will 
avoid  it,  even  if  made  to  one  who  has  actually  read  it,  if  unable  to  judge  of 
its  true  construction.  But  the  fraud  must  be  contemporaneous,  and  must 
consist  in  obtaining  the  assent  of  the  party  defrauded,  by  inducing  a  false 
impression  as  to  its  legal  or  literal  nature  and  operation.  Berrg  v.  Whitney^ 
463. 

6.  Contracting  parties  must  not  act  in  bad  faith  to  third  persons  who  may 
be  affected  by  their  agreement.     Huxley  v.  Rice,  592. 

7.  One  who  has  sold  mortgaged  land  with  warranty,  and  has  covenanted  to 
/  pay  off  the  mortgage,  cannot,  as  against  bis  grantee,  make  title  in  himself 

ander  a  foreclosure.     Id, 

8.  A  contract  will  not  be  rescinded  for  fraudulent  representations  where 
defendant  believed  them,  and  plaintiff  had  equal  opportunity  of  ascertaining 
their  falsity,  and  was  not  prevented  by  any  artifice  of  defendant.  Mamlock  v. 
Fairbanks,  658. 
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FRAUDS,  STATUTE  OF.    See  Equity,  19  ;  Execution,  1  ;  Mortgage,  19. 

1.  A.  being  a  creditor  of  B.  and  also  debtor  to  C.  in  an  equal  amount,  it  was 
Tcrbally  agreed  in  settlement  that  B.  should  paj  C.  what  he  owed  A.  Beld^ 
not  within  the  Statute  of  Frauds.      Wright  v.  McCully^  59. 

2.  A  delivery  of  goods  to  a  common  carrier  not  designated  by  the  pur- 
chaser, is  not  such  a  delivery  as  will  take  the  sale  out  of  the  Statute  of 
Frauds.     Hausmanx,  Nye,  194. 

3.  An  original  undertaking  to  retain  attorneys  to  attend  to  a  suit  for  a 
third  person,  may  be  implied  from  circumstances.  Whether  the  undertaking 
is  original  or  collateral,  is  a  question  of  fact  for  the  jury.  Mashier  v.  Kit- 
cheU,  267. 

4.  A  parol  lease  for  more  than  three  years,  being  within  the  Statute  of 
Frauds,  it  is  not  a  fraud  to  refuse  to  execute  it.     Sausser  v.  Steinmetz^  355. 

5.  An  action  lies  for  the  breach  of  such  agreement,  but  the  damages  re- 
coverable are  such  only  as  result  directly  from  the  breach.     Id, 

6.  In  the  absence  of  evidence  that  the  lessor  was  prevented  from  leasing  to 
another  person,  and  no  claim  being  made  for  money  expended  in  improve- 
ments or  repairs,  his  damages  must  be  merely  nominal.     Id. 

7.  Application  of  Statute  of  Frauds  to  contracts  for  sale  or  lease  of  lands. 
Id.  Note. 

8.  A  contract  by  the  owner  of  a  house,  to  pay  a  sub-contractor  out  of  funds 
coming  to  the  contractor  for  building  the  house,  need  not  be  in  writing,  under 
the  Statute  of  Frauds.     Estabrook  v.  Gehhart,  522. 

9.  An  agreement  not  to  set  up  a  certain  business  during  the  joint  lives  of 
the  parties,  is  **  not  to  be  performed  within  the  space  of  one  year,"  within  the 
meaning  of  the  4th  section  of  the  Statute  of  Frauds.    Davey  v.  Shannon^  554. 

10.  Meaning  of  the  words  **  not  to  be  performed"  discussed.     Id.  Note, 

11.  Where  defendant  after  a  physician  had  made  three  visits  to  his  son-in- 
law,  undertook  to  pay  the  physician,  the  promise  is  an  original  undertaking 
as  to  subsequent  but  not  as  to  previous  services.     King  r,  Edmistouy  586. 

12.  A  verbal  promise  to  pay  the  debt  of  another,  is  void,  if  made  to  the 
creditor  ;  but  not  if  made  to  the  debtor.     Pratt  v.  Bates^  586. 

13.  PlaintiflT  entered  defendant's  service  under  a  verbal  contract  for  a  year, 
to  commence  two  days  after  the  date  of  the  contract.  Before  the  expiration 
of  the  year,  defendant  dismissed  him.  Held,  that  the  verbal  contract  was  not 
absolutely  void  by  the  Statute  of  Frauds,  that  no  new  contract  could  be  im- 
plied from  any  acts  done  under  such  verbal  contract;  and  that  the  principles 
of  equity,  as  to  part  performance,  in  contracts  relating  to  land,  were  not  to  be 
extended  to  such  contracts  as  the  above.     Brittain  v.  Bossiter,  716,  and  Note, 

14.  Carrington  v.  Roots,  2  M.  &  W.  248,  and  Reade  v.  Lamb,  6  Exch. 
130,  commented  on  ;  Snelling  v.  Lord  Huntingfield,  1  C,  M.  &  R.  20,  fol- 
lowed.    Id. 

FRAUDULENT  CONVEYANCE.     Sec  Debtor  and  Creditor,  1 ,  2,  4,  8,  18 ; 

HnSBAKD  AND  WlPE,  37  *,    TrUST  AND  TRUSTEE,  10. 

Sales  and  Conveyances  Without  Delivery  of  Possession,  137. 
GARNISHMENT,    See  Attachment. 
GOVERNMENT.   See  Constitutional  Law  ;  Insolvbnct,  1 ;  United  States. 

GUARANTY.     See  Bills  and  Notes,  18 ;  Surety. 

1.  B.  guaranteed  the  payment  of  M.'s  rent  '*so  long  as  said  M.  shall 
occupy  said  premises."  Held,  that  the  word  "occupy**  denoted  the  whole 
period  of  tenancy.     Morrow  v.  Brady ,  730. 

3.  A  letter  as  follows  :  ^^  Please  send  my  son  the  lumber  be  asks  for,  and 
it  will  be  all  right,"  is  a  guaranty  that  the  lumber  furnished  at  the  time  it  is 
presented  will  be  paid  for.     Birdaall  v.  Heacock,  751. 

3.  Such  guaranty  is  not  continuing.     Id. 

4.  Subsequent  payments  will  be  applied  to  purchases  covered  by  the 
guaranty.     Id, 

5.  B.  sold  property  to  W.,  taking  notes  therefor,  signed  by  W.  and  by  H. 
as  surety,  agreeing  that  if  W.  should  sell  the  property,  the  indebtedness 
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mii^ht  be  transferred  to  his  purchasers.  W.  sold  the  property.  B.  suggested 
that  as  it  woald  take  some  time  to  compate  the  notes,  it  would  be  as  well  for 
the  purchasers  to  assume  the  debt  by  writing  on  the  notes  themselves,  where- 
upon they  wrote  on  the  back  of  each  note,  "We  hereby  assume  and  agree 
to  pay  this  note,'*  and  signed  the  same.  Held^  that  H.  and  W.  were  relicred 
from  liability.     Nelson  r.   WciU,  790. 

6.  Distinguished  from  suretyship.     Note  to  Birdsall  T.  Heacock,  757. 

7.  What  constitutes  a  continuing  guaranty.     Id. 

8.  When  notice  to  guarantor  is  required.     Id, 

9.  When  acceptance  of  guaranty  is  necessary.     Id* 

GUARDIAN  AND  WARD.     See  Abatemewt,  1. 

1.  One  standing  in  the  relation  of  a  parent  and  guardian  in  fact  of  a  minor, 
having  the  control  of  such  minor  and  of  his  property,  is  bound  to  the  most 
scrupulous  good  faith  :  and  where,  on  such  minor's  coming  of  age,  he  attempts 
to  make  a  settlement  with  him,  a  court  of  equity  will  examine  the  transac- 
tion with  extreme  jealousy.     Berkmeyer  y.  Kellermanf  203. 

2.  Where  a  party  occupying  such  a  relation  claims  any  advantage  from  such 
settlement,  the  burden  of  proof  is  on  him  to  show  that  it  was  fair  and  equi- 
table.    2d, 

3.  A  conveyance  by  such  minor,  on  the  day  he  comes  of  age,  of  his  real 
estate  to  the  persons  occupying  such  relations,  can  only  be  upheld  in  a  court 
of  equity  by  clear  proof  that  it  is  just  and  equitable.     Id. 

HABEAS  CORPUS.     See  Cowtempt,  1. 

HANDWRITING.     See  Evidbkce,  6,  39  ;  Expbbt,  3. 

HARBOR  LINE.     See  Watebb  and  Watebcoubbeb,  5. 

HEIR.     See  Insubahcb,  8. 

HIGHWAY.  See  Damages,  2,  7  ;  Municipal  Cobpobatiow,  3 ;  Nuisance,  7 ; 
Stbeet. 

1.  A  town  is  not  required  to  render  its  roads  passable  for  their  entire  width 
if  sufficient  width  is  passable  to  render  them  safe  and  convenient.  Perkins  v. 
Inhabitants  of  Fayette^  .59. 

2.  A  town  may  put  or  leave  obstructions  on  the  side  of  a  way  provided 
they  are  so  far  from  the  travelled  track  that  teams  may  pass  without  danger. 
Id. 

3.  A  town  is  not  liable  for  an  accident  which  is  the  combined  effect  of  the 
fright  of  a  horse  at  meeting  cows  with  boards  on  their  horns  and  a  defect  in 
the  highway.     Moulton  v.  Sandford,  .*>!  Me.  127,  re-affirmed.     Id. 

4.  To  show  title  to  a  public  road  by  dedication  there  should  be  satisfactory 
proof  either  of  an  intention  to  dedicate,  or  of  such  acts  and  declarations  as 
should  stop  the  owner  from  denying  such  intention.  Kyhy.  Town  of  Logan^ 
267. 

5.  No  action  lies  against  a  municipal  corporation  for  allowing  the  ordinary 
flow  of  surface-water  to  escape  from  a  highway  on  to  adjacent  land.  Nor  for 
the  results  of  such  usual  changes  of  grade  as  must  have  been  contemplated 
and  paid  for  at  the  layout  of  the  highway.      Wakefield  v.  Newell^  658. 

6.  A  municipal  corporation  has  the  same  powers  over  its  highways  in  respect 
to  surface-water  as  an  individual  has  over  his  land.  Inman  t;.  Tripp,  1 1  R. 
I.  520,  explained  and  affirmed.     Id. 

HOMESTEAD.     See  Deed,  2  ;  Estoppel,  4  ;  Husbakd  and  Wife,  36. 

Where  a  mortgagor  abandons  his  homestead  the  mortgage  becomes  opera- 
tive thereon,  and  it  is  immaterial  whether  he  knew  that  the  mortgage  con- 
tained a  clause  releasing  the  homestead,  or  whether  his  wife  signed  the  same. 
Cobb  v.  Smithy  586. 

HUSBAND  AND  WIFE.  See  Action,  7  ;  Cbiminal  Law,  20,  25,  29,  37 ; 
Estoppel,  4 ;  Evidence,  14 ;  Fixtubbb,  1 ;  Specific  Pbbfobmancs,  4 ; 
Tbubt,  4,  8  ;  Vendob  and  Pubchaseb,  12. 
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I.  Marriage^  Divorce  and  Alimony.    See  infra,  35  ;  Constitution  ax  Law,  1 5  ; 
Contempt,  1. 

1.  If  a  wife,  without  jastification,  refuses  for  two  years  to  follow  her  hus- 
band to  a  new  domicile,  he  is  entitled  to  a  divorce.  Kenni-^fy  v.  Kennedy,  267. 

2.  The  En^rlisb  Divorce  Court  has  jurisdiction  to  grant  a  divorce  against  a 
foreigner.     Niboyet  v.  Nlboyet^  539. 

3.  A  marriage  was  solemnised  at  Gibraltar  between  a  Frenchman  and 
an  Englishwoman.  The  husband  resided  for  several  years  in  England,  hut 
being  a  consul  for  France  he  retained  his  domicile  of  origin.  The  wife  pre- 
sented a  petition  for  a  divorce,  alleging  adultery  committed  in  England  and 
desertion.  The  husband  appeared  under  protest,  and  prayed  to  be  dismissed. 
Held,  that  the  court  had  jurisdiction  to  grant  a  divorce.     Id. 

4.  Whether  domicile  is  necessary  to  create  jurisdiction  to  dissolve  a  foreign 
marriage,  discussed.     Id,  Note. 

5.  When  at  the  commencement  of  the  cohabitation  and  conduct,  from 
which  it  is  sought  to  prove  a  marriage  in  fact,  there  was  in  fact  no  such  mar- 
riage, the  mere  continuance  of  such  cohabitation  and  conduct  is  not  sufficient 
to  prove  a  subsequent  marriage.      Williams  v.  Williams,  629. 

6.  Such  contract  may  be  proved  by  circumstances,  but  they  must  be 
such  as  to  exclude  the  inference  or  presumption  that  the  former  relation 
continued.     Id. 

7.  Presumption  arising  from  cohabitation  where  the  original  relation  was 
unlawful.     Id.  Note. 

II.  Curtesy  and  Dower.     See  infra,  17. 

8.  Whether  a  widow  can  take  under  provisions  in  her  husband's  will,  and 
also  under  an  ante-nuptial  contract,  whereby  her  dower  is  barred,  depends  on 
the  intention  of  the  testator.     Botcen  v.  Bowen,  131. 

9.  Where  a  husband  owns  an  undivided  moiety  of  land  and  resides  upon  it 
with  his  family,  the  wife  is  a  necessary  party  to  an  action  of  partition.  W/ieat 
V.  Burgess,  333. 

10.  A  judgment  in  such  action  decreeing  that  the  land  be  set-off  to  the 
husband  subject  to  liens,  and  that  if  the  liens  were  not  paid  in  a  short  time, 
the  land  should  be  sold  to  pay  them,  is  void  as  against  the  wife  in  the  absence 
of  jurisdiction  of  her  person  by  the  court.     Id. 

11.  Where,  in  a  suit  upon  a  vendor's  lien  for  purchase-money,  to  which  the 
vendee  and  his  wife,  and  also  the  holder  of  a  subsequent  mortgage  by  the 
vendee  alone,  are  defendants,  and  the  proceeds  of  sale  are  more  than  the 
vendor's  claim,  the  wife  is  entitled,  as  against  such  mortgagees,  to  assert  her 
contingent  right  of  dower,      linger  v.  Letter,  523. 

12.  But  such  right  must  be  protected  in  a  mode  which  will  not  interfere 
with  the  right  of  the  mortgagee  to  subject  the  whole  estate  of  the  husband  to 
the  satisfaction  of  the  mortgage.     Id. 

13.  Therefore,  when  the  surplus  is  insufficient  to  discharge  fully  the  mort- 
gage-debt, the  court  should  not  direct  one-third  of  the  surplus  to  be  put  on 
interest  to  secure  the  dower.     Id. 

14.  The  proper  course  is  to  award  to  the  wife  the  value  of  her  dower,  to  be 
ascertained  by  reference  to  the  tables  of  recognised  authority  in  connection 
with  the  state  of  health,  and  constitutional  vigor  of  the  wife  and  her  hus- 
band.    Id. 

15.  Where  a  husband  has  conveyed  land,  and  his  grantee  has  conveyed  it 
in  parcels  to  several  persons,  the  wife  is  entitled  to  dower  out  of  any  parcel 
according  to  its  present  value,  excluding  all  improvements  made  on  that  par- 
cel, but  including  its  increased  value  on  account  of  improvements  made  on 
the  other  parcels.     Boyd  v.  Carlton,  774. 

16.  As  regards  a  right  to  dower,  there  is  no  difference  between  a  convey- 
ance to  a  stranger  for  a  valuable  consideration,  and  one  to  a  child  for  a  good 
consideration.  And  in  estimating  the  value  of  the  land,  only  the  improve- 
ments at  the  time  of  the  conveyance  are  to  be  regarded.  Stoolcey  v.  hookey, 
789. 

m.  Separate  Estate,     See  infra,  39. 
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17.  A  release  of  the  wife's  inchoate  right  of  dower  a  valid  consideration  for 
a  conveyance  of  property  to  her.     Singree  v,    Welch^  202. 

18.  Such  conveyance  not  fraudulent  as  to  the  husband's  creditors,  unless 
the  consideration  is  so  disproportioned  to  the  value  of  the  dower  as  to  be  un- 
reasonable,    fd. 

19.  This  value  being  difficult  to  estimate,  the  courts  will  not  pronounce  the 
transaction  fraudulent  because  the  wife  received  a  sum  greater  than  her 
dower,  if  the  facts  do  not  show  mala  fides.     Id. 

20.  A  post-nuptial  contract,  made  upon  sufficient  consideration,  and  wholly 
or  partially  executed,  will  be  sustained  in  equity.     Kesner  v.  Trigpy  202. 

21.  The  separate  equitable  estate  of  n  wife  is  subject  to  an  equitable  charge 
for  her  debts,  and  if  she  declares  in  writing  her  intention  to  charge  it  or  does 
so  verbally,  and  her  contract  is  for  the  benefit  of  herself  or  her  estate,  the 
charge  is  valid.     Eliott  v.  Gower,  638. 

22.  A  married  woman,  as  to  property  settled  to  her  separate  use,  is  to  be 
regarded  as  a  feme  sole,  and  may  dispose  of  her  personal  property  or  the  profits 
of  her  real  estate,  unless  restrained  by  the  instrument  creating  the  estate. 
Radford  v.  Carwile,  659. 

23.  Such  restraint  must  be  expressed  or  so  clearly  indicated  as  to  be  equiv- 
alent to  an  express  restraint.     Id, 

24.  The  liability  of  such  estate  to  the  payment  of  the  wife's  debts  incurred 
during  coverture,  is  also  an  incident  which  can  only  be  taken  away  by  ex- 
press words  or  clear  intent.     Id, 

2.5.  These  incidents  do  not  extend  to  the  corpus  of  her  real  estate.     Id, 
26.  The  corpus  can  only  be  affected  by  a  vendor's  lien  when  such  lien  has 
been  reserved,  or  by  a  conveyance  in  which  the  wife  has  joined  with  her  hus- 
band after  a  separate  examination.     Id. 

27*.  The  consideration  of  a  contract  for  which  her  separate  estate  is  liable 
need  not  enure  to  her  own  benefit,  but  may  be  any  consideration  which  would 
support  the  contract  if  she  were  a/^we  sole.     Id. 

28.  But  her  estate  cannot  be  made  liable  for  the  debt  of  her  husband  or  of 
any  other  person,  unless  by  contract  in  writing,  signed  by  her  or  by  some 
one  authorized  by  her.     Id, 

29.  The  receipt  by  an  agent,  appointed  by  husband  and  wife,  of  money 
forming  part  of  an  estate,  of  which  the  wife  is  administratrix,  amounts  to  a 
reduction  into  possession  by  the  husband  of  the  wife's  distributive  share  of  the 
money.  Huntley  v.  Griffith,  F.  Moore  452  ;  Goldsborough  159,  followed. 
In  re  Barber,  790. 

IV.    Contracts^  Convemnces  ancf  Liabilities.     See  supra j  8,20. 

30.  By  the  laws  of  Iowa  the  wife  has  similar  property  rights  and  is  charge- 
able with  similar  obligations  with  the  husband  under  like  circumstances,  and 
coverture  is  no  defence  against  the  enforcement  of  the  rights  of  others  grow- 
ing out  of  her  contracts.     Spafford  v.   Warren^  59. 

31 .  The  wife  may  ratify  a  defective  and  void  conveyance  of  her  homestead, 
in  all  cases  where  her  husband  could  ratify  such  an  act.     Id, 

32.  Where  a  conveyance  of  the  homestead  by  the  wife  was  void,  but  she 
surrendered  possession  of  the  property  voluntarily,  made  no  objection  to  the 
grantee's  title  when  in  her  presence  he  offered  to  sell  it,  and  permitted  him  to 
remain  in  quiet  possession  for  more  than  three  years  and  make  improvements 
without  protest:  Held,  that  her  conduct  amounted  to  a  ratification  of  the  deed. 
Id. 

33.  A  husband  is  not  liable  for  necessaries  furnished  to  his  wife,  pending  a 
suit  in  divorce,  in  which  alimony  had  been  decreed  and  regularly  paid  by 
him.     Hare  v.  Gibson,  59. 

34.  The  persons  dealing  with  the  wife  held  chargeable  with  notice  of  the 
allotment  and  payment  of  the  alimony.     Id. 

35.  The  adequacy  of  the  alimony  cannot  be  collaterally  drawn  in  question, 
especially  by  strangers  to  the  divorce  suit.     Id, 

36.  Where  a  husband  and  wife  are  induced  by  fraud  to  convey  a  homestead, 
the  subsequent  affirmance  by  the  husband  of  the  conveyance  will  not  affect 
the  right  of  the  wife  to  rescind.      Wicks  v.  Smith,  333. 
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37.  Open  and  visible  change  of  possession  can  hardly  be  required  to  estab- 
lish the  fact  of  a  pift  from  a  husband  to  his  wife  when  they  are  living  to- 
gether.    Davis  V.  Zimmerman,  394. 

38.  The  only  question  is  whether  she  establishes  her  right  by  a  fair  prepon- 
derance of  evidence.  But  it  is  proper  to  consider  the  relation  and  the  facility 
with  which  fraud  mny  be  perpetrated.     Id, 

39.  Where  property  is  granted  to  a  husband  and  wife,  tliey  are  not  tenants 
in  common,  nor  joint  tenants.  If  the  husband  die,  the  property  goes  to  the 
wife  by  survivorship.     Ins  Co.  v.  lifj^ky  396. 

40.  The  authority  of  a  wife  to  pledge  the  credit  of  her  husband  is  not  an 
inherent,  but  a  delegated  authority.     Eastland  v.  Burchell,  412. 

41.  Where  a  wife  leaves  her  husband  without  cause  she  carries  no  implied 
authority  to  bind  him,  even  for  necessaries  ;  but  when  she  is  driven  away  by 
his  fault,  she  becomes  of  necessity  his  agent  to  supply  her  wants.     Id. 

42.  Where  the  separation  is  by  consent,  and  by  its  terms  the  wife  receives 
a  fixed  income,  she  cannot  pledge  her  husband's  credit  for  necessaries.     Id. 

43.  Liability  of  husband  for  wife's  contracts.     Id.  Note. 

44.  An  indebtedness  incurred  by  a  married  woman,  for  the  benefit  of  her- 
self or  her  property,  and  upon  its  credit,  and  the  giving  of  a  note  therefor, 
are  facts  from  which  a  court  of  equity  may  enforce  a  charge  against  such  pro- 
perty.     Rice  V.  Railroad  Co.,  522. 

45.  But  an  intention  to  charge  such  property  will  not  be  implied,  merely 
from  the  giving  of  a  note.     Id. 

46.  Neither  will  her  property  be  made  liable  in  the  absence  of  a  contract 
valid  in  law  to  bind  the  same,  or  of  such  circumstances  as  make  it  equitable. 
Id. 

47.  When  a  married  woman  subscribes  to  stock  of  a  corporation,  but  makes 
default  in  pavment,  equity  will  not  charge  her  property  in  the  absence  of 
proof  that  either  party  dealt  on  the  credit  of  such  property.     Id. 

48.  A  wife  is  not  estopped  from  asserting  her  title  to  her  personal  property 
against  an  innocent  purchaser  from  her  husband  when  she  was  not  present  at 
the  sale,  and  had  no  opportunity  of  giving  notice  of  her  rights.  Klein  v. 
Seibold,  730. 

49^.  The  Illinois  statute  as  to  contracts  of  a  wife  empowers  her  to  sign  a  note 
as  surety  for  her  husband.      Upright  v.  Remington,  743. 

50.  Such  contract  may  be  enforced  in  New  Jersey.     Id. 

51.  Where  the  payee  induced  the  wife  to  sign  by  procuring  the  husband  to 
threaten  suicide  if  she  did  not,  this  does  not  amount  to  duress.     Id. 

INCUMBRANCE.     See  Encumbrance. 

INDK  TMENT.     See  Constitdtional  Law,  7  ;  Criminal  Law,  5,  8,  14-16, 
31,  34,  43;  Extradition,  2. 

INFANT.     See  Guardian  and  Ward  ;  Parent  and  Child. 

1.  Action  must  bo  brought  by  his  guardian  or  next  friend,  who  alone  is 
liable  for  the  costs.     Kfffvll  v.  Bullock,  447. 

2.  Not  liable  for  costs  after  arriving  at  full  age,  in  an  action  brought  with- 
out a  guardian  or  next  friend,  if,  on  reaching  his  majority,  he  disclaim  all 
benefit  from  the  proceeding,  and  refuse  to  proceed.     Id. 

3.  By  the  legislation  in  Nebraska  all  the  disabilities  of  infancy,  as  they 
exist  by  the  common  law,  are  fully  recognised.     Id, 

4.  If  an  infant  buys  a  chattel,  and  after  he  comes  of  age  converts  it  to  his 
own  use,  that  is  a  ratification  which  makes  him  liable.  Robinson  v.  Hoskins, 
510. 

5.  A  sale  of  the  chattel  after  becoming  of  age  is  a  ratification,  and  such 
ratification  does  away  with  the  necessity  of  a  written  promise  to  pay  the  debt. 
Id. 

6.  Where  an  infant  purchases  a  chattel  and  the  vendor  who  has  retained  a 
lien  on  it  for  an  unpaid  balance  of  the  price,  retakes  it,  the  infant  may  re- 
cover back  the  money  paid,  although  the  use  which  he  has  had  of  the  chattel 
was  of  greater  value  than  such  money,  and  although  at  the  time  of  purchase 
he  represented  himself  to  be  of  fall  age.      IVhiUcomb  v.  Joslyn,  790. 


Digitized  by 


Google 


824  INDEX. 

INFORMATION.     See  Cbiminal  Law,  26. 

INJUNCTION.      See   Equity,  22, 32  ;    Mandamus,   6 ;    Mobtgaob,  10,  16 ; 
Nuisance,  3  ;  Taxation,  15. 

1.  County  commissioners  execated  a  contract  for  the  erection  of  conntj 
buildings,  which  was  ultra  vires.  Ueldy  that  they  might  be  enjoined  from 
erecting  said  buildings,  and  from  drawing  warrants  on  the  county  treasurer 
therefor.     Stale  y.  Board  of  County  Com.^  390. 

2.  The  sufficiency  of  an  injunction  bill  cannot  be  reviewed  in  collateral  pro- 
ceedings.    People  V.  Circuit  Judge^  459. 

3.  Whether  injunction  to  restrain  threatened  injury  is  matter  of  right, 
qucere.     Hall  v.  Roodj  524. 

4.  Not  granted  where  such  relief  is  disproportionate  to  the  injury.     Id, 

5.  A  wooden  building  encroached  six  inches  on  a  private  alley  for  more 
than  twenty  years.  The  owner  attempted  to  veneer  it  with  brick,  whereby  it 
would  encroach  three  inches  more.  It  did  not  appear  that  the  encroachment 
would  materially  injure  the  right  of  way.  Ileldj  that  an  injunction  would  not 
be  granted.     Id, 

6.  Where  the  defendant  is  present  when  an  order  for  an  injunction  is  granted, 
and  has  notice,  he  is  bound  to  observe  it  as  if  the  writ  were  issued  ;  and  on 
dismissal  of  the  bill  damages  may  be  properly  assessed.  Danville  Banking 
and  Trust  Co.  v.  Parka,  587. 

7.  A  committee  of  a  club,  in  proceeding  against  a  member  for  alleged  mis- 
conduct, are  bound  to  act  according  to  the  ordinary  rules  of  justice,  and  if  they 
act  otherwise,  they  may  be  restrained  by  injunction.     Fisher  v.  Keane,  788. 

INNKEEPER. 

1.  Where  a  safe  for  the  keeping  of  articles  is  provided,  and  notices  given, 
as  required  by  statute,  u  loser  failing  to  take  the  benefit  of  the  protection  must 
bear  his  own  loss.     E/cox  v.  Hill,  395. 

2.  Where  the  loss  is  occasioned  by  the  personal  negligence  of  the  guest,  the 
innkeeper  is  not  liable.     Jd. 

INSANITY. 

1.  In  an  action  for  false  imprisonment,  brought  by  a  patient  in  an  insane 
asylum  against  the  superintendent,  the  broadest  latitude  should  be  allowed  in 
showing  the  jury  the  acts,  words  and  appearance  of  the  patient.  Van  Dustn 
v.  Newcomer,  395. 

2.  One  cannot  lawfully  be  placed  or  detained  in  an  insane  asylum  against 
his  will,  unless  actually  insane.     Jd. 

3.  The  confinement  of  a  person  dangerously  insane  is  always  justifiable.  Id. 

4.  Whether  the  superintendent  of  an  asylum  is  liable  for  detaining  a  sane 
person  whom  in  good  faith  he  believes  to  be  insane,  qucere.    Id. 

INSOLVENCY.     See  Bank,  1  ;  Debtor  and  Creditor,  9,  17  ;  Receiver,  3, 
4  ;  Specific  Performance,  5. 

New  Jersey  does  not  possess  the  crown *s  common-law  prerogative  to  have 
its  debts  paid  in  preference  to  other  debts.  Board  of  Freeholders  v.  State  Bank, 
268. 

INSURANCE.     See  Corporation,  7  ;  Equity,  1. 
I.    Gen er alii/. 

1.  A  policy-holder  is  not  entitled  to  a  present  action  for  the  sum  insured, 
because  the  company  wrongfully  declare  the  policy  void  and  refuse  to  receive 
the  premiums.     Day  v.  Connecticut  Gm.  Ins.  Co.,  47. 

2.  In  such  case  the  holder  may  either  1.  Sue  for  the  present  valne  of  the 
policy  ;  2.  Continue  to  tender  premiums,  and  after  death  of  the  life  insured, 
sue  for  the  amount  of  the  policy ;  or  3.  Go  into  equity  to  have  the  policy 
decreed  in  force.     Id. 

3.  Hochster  v.  De  la  Tour,  2  E.  &  6.  678,  and  Frost  v.  Knight,  Law  Rep. 
7  Exch.  Ill,  reviewed  and  distinguished.     Id. 

4.  When  a  forfeiture  is  alleged  on  merely  technical  grounds,  the  contract 
will  be  upheld,  if  it  can  be  without  violating  any  principle  of  law.  Appleton 
Iron  Co.  V.  Assurance  Co..  395. 
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5.  Both  mortgagor  and  mortgagee  of  chattels  hare  insurable  interests 
therein  ;  and  a  provision  that  any  loss  is  payable  to  the  mortgagee  is  valid. 
Appleion  Iron  Co,  v.  Assurance  Co.,  395. 

6.  Where  the  interest  of  the  mortgagees  exceeded  the  insurance,  the  mort- 
gagor could  not  by  a  transfer  of  the  title  work  a  forfeiture.     Id. 

7.  An  agent  who  issues  a  policy  pnd  takes  a  premium  after  the  company's 
authority  to  do  business  in  the  state  has  been  revoked,  is  liable  to  return  the 
premium,  notwithstanding  that  he  was  ignorant  of  the  revocation,  and  that 
the  four  weeks'  notice  thereof  required  by  law,  bad  not  been  given  by  the  state 
superintendent.     McCutcheon  v.  Rivers,  587. 

8.  A  policy  payable  to  the  "  legal  heirs"  of  the  person  insured,  is  payable 
to  his  children  to  the  exclusion  of  his  widow.     Guuch  v.  Ins.  Co.,,  587. 

9.  Subrogation  by  thb  Insurer  to  the  Interest  op  the  Mortgagee, 
737. 

n.  Conditions,  Representations,  ^c.     See  infra,  24. 

10.  Cotton  while  guarded  by  Federal  soldiers  was  insured,  the  policy  stipu- 
lating for  notice  to  the  company  of  any  change  in  the  situation  or  circum- 
stances affecting  the  risk  or  in  the  title  to  the  property.  Subsequently  it  was 
seized  without  lawful  authority  by  Federal  officials,  who  retained  exclusive 
control  until  the  loss.  Held,  that  the  owner  was  not  bound  to  give  notice  of 
the  change  of  control.     Snell  v.  Insurance  Co.,  79. 

11.  A  policy  stipulated  for  immediate  notice  of  loss.  The  insured  property 
was  burned  Oct.  9th  1871,  in  the  Chicago  fire,  and  notice  was  given  Nov.  13th 
1871.  Heidf  to  be  in  time  in  view  of  the  derangement  of  business  caused  by 
that  fire.     Ins.  Co.  v.  McGinnis^  268. 

12.  Parol  evidence  admissible  to  show  that  the  assured  stated  to  the  soli- 
citor receiving  the  application,  that  there  was  an  encumbrance  upon  the  pro- 
perty.    Boetcher  v.  Hawkeye  Ins.  Co.,  268. 

13.  Notice  to  a  soliciting  agent,  who  is  authorized  to  fill  up  applications  for 
the  assured,  to  receive  premiums  and  forward  the  same  with  the  application 
to  the  company,  and  whose  agency  thereupon  ceases,  is  notice  to  the  com- 
pany.    Id. 

14.  A  policy  contained  a  clause  that  the  agent  taking  the  application  was 
the  agent  of  the  assured,  but  the  latter  was  not  advised  of  this  fact.  Held, 
that  the  insertion  of  the  clause  was  a  fraud  upon  the  assured,  of  which  the 
company  could  not  take  advantage.     Id. 

15.  A  mortgagor  insured  chattels,  the  loss  payable  to  the  mortgagee,  and  the 
policy  providing  that  any  change  in  title  or  possession  without  notice  should 
avoid  the  policy.  The  mortgagor  was  adjudged  bankrupt,  and  an  assignment 
made  by  order  of  court  to  a  trustee  :  Held,  that  the  policy  was  not  avoided. 
Appleion  Iron  Co*  v.  Ins.  Co.,  316. 

16.  Where  an  insurance  company  agrees  to  pay  the  loss  to  mortgagees,  it 
is  estopped  from  saying  that  the  mortgagor  had  no  insurable  interest.     Id. 

17.  Whether  a  clause  of  forfeiture  upon  a  transfer  of  the  insured  property 
(either  voluntary  or  by  judicial  process),  is  not  void  as  againist  public  policy, 
quaere.     Appleton  Iron  Co.  v.  Assurance  Co.,  395. 

18.  Such  forfeiture  may  be  waived  by  laches  of  the  insurer,  and  if  the  latter 
intended  to  rely  on  a  forfeiture  by  the  mortgagor,  good  faith  required  them 
to  notify  the  mortgagee.     Id. 

19.  A  policy  contained  a  clause  of  forfeiture  for  the  omission  to  state  any 
material  fact:  Ileld^  that  it  was  avoided  by  the  statement  of  the  insured  that 
his  title  to  the  property  was  absolute,  when  in  fact  it  was  held  by  him  and  his 
wife,     ^tna  Ins.  Co.  v.  liesh,  396. 

20.  The  existence  of  any  substantial  encumbrance  upon  property  is  a  ma- 
terial fact,  whether  the  statements  of  the  insured  are  made  warranties  or  not. 
Id. 

21.  A  policy  provided  that  after  the  payment  of  two  annual  premiums  it 
might  be  exchanged  for  a  paid-up  policy.  It  also  provided  for  a  forfeiture 
of  the  policy  and  all  previous  payments  upon  the  non-payment  of  any  premi- 
um on  the  day  appointed:  Held,  that  the  right  to  exchange  for   a  paid-up 
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policy  was  limited  to  the  time  during  which  the  policy  was  in  force.   Bxiadng 
V.  Ins,   Co.,  457. 

22.  Where  a  mutual  insurance  company  imposes  forfeiture,  in  case  a  loss 
occurs  while  its  assessments  are  still  unpaid,  but  its  local  agent  receives  past 
due  assessments  with  knowledge  of  a  loss,  and  forwards  them  to  the  company 
without  notifying  them  of  it,  and  they  receive  them,  and  two  or  three  weeks 
afterwards  order  the  loss  to  be  paid  when  adjusted,  they  cannot  afterward 
refuse  payment.     Fanners*  Mat.  Fire  Ins,  Co.  v.  Bowen,  524. 

23.  In  answer  to  a  question  whether  a  proposal  had  ever  been  made  on  the 
applicant's  life  at  any  other  offices,  he  answered  that  he  was  insured  in  two 
offices  at  ordinary  rates.  The  policy  was  issued,  and  afterwards  the  company 
discovered  that  the  life  of  the  insured  had  been  declined  by  several  offices: 
Heldy  that  there  had  been  a  material  concealment  which  would  avoid  the 
policy.     London  Assurance  v.  Munsel,  790. 

III.  Marine. 

24.  The  memorandum  clause  in  an  open  policy  on  three  barge  loads  of 
wheat,  described  the  risk  as  39,085  bushels  bulk  wheat  at  $1.15  per  bushel — 
sum  $449.45 ;  rate  1  ;  premium  $449.45  ;  to  be  conveyed  from  Lansing  to 
St.  Louis  by  steamer  and  barges.  In  an  action  upon  the  policy,  it  was  held 
that  the  wheat  was  insured  in  bulk,  and  not  in  packages,  either  of  one  bushel 
or  one  barge  each  ;  that  a  clause  in  the  policy,  '*  Each  package  shall  be  sub- 
ject to  its  own  average,"  did  not  apply  to  such  a  risk  ;  and  that,  in  determin- 
ing the  percentage  of  partial  loss,  the  proportion  between  the  entire  actual 
loss  and  the  value  of  the  entire  shipment  must  be  ascertained.  Haenschen  v. 
Franklin  Ins,  Co.,  60. 

25.  When  a  steamboat  is  seaworthy  at  the  time  she  was  insured,  her  sea- 
worthiness is  presumed  to  continue  ;  but  when  she  springs  a  dangerous  leak, 
without  apparent  cause,  a  new  presumption  arises — that  of  unseaworthiness  ; 
yet,  as  this  is  not  conclusive,  the  owners  are  not  required  to  show  the  identi- 
cal cause  of  her  loss,  but  may  show  a  probable  cause.  Insurance  Co.  v.  Tobin, 
523. 

INTEREST.     See  Mortgage,  10,  14;  National  Bank,  2,   4;  Trust    and 
Trustee,  1  ;  Usury. 

1.  On  a  demand  note,  with  interest  at  ten  per  cent.,  that  rate  is  recover- 
able to  the  date  of  verdict,  when  damages  are  assessed  by  a  jury,  and  to  th^ 
date  of  judgment,  when  a  default  is  entered.     Paine  v.  Caswell,  60. 

2.  Bonds  were  executed  and  made  payable  in  New  York.  Held  (in  Iowa), 
that  delinquent  interest  thereon  drew  inteVest  at  the  rate  of  six  per  cent. 
Following  Preston  v.  Walker,  26  Iowa  205.      Burrowi  v.  Striker,  268. 

3.  A  decree  will  draw  only  the  rate  of  interest  of  the  debt,  and  if  a  part 
of  the  debts  drew  one  rate  and  a  part  another,  the  decree  will  draw  different 
rates.     Id. 

INTERNATIONAL  LAW.    See  Admiralty,  2  ;  Extradition  ;  Naturaliza- 
tion. 

1.  The  division  of  an  empire  does  not  of  itself  destroy  rights  of  property 
held  by  the  citizens  of  its  different  parts,  though  situated  in  a  different 
division  from  that  in  which  they  may  reside.     Airhart  v.  DeMessieu,  587. 

2.  A  citizen  of  Mexico  was  not  divested  of  his  title  to  lands  in  Texas  by 
the  revolution,  nor  by  the  constitution  or  laws  subsequently  adopted.     Id. 

INTERPLEADER.     See  Sheriff,  3. 

INTOXICATING  LIQUORS.    See  Constitutional  Law,  5,  8,  23;  Criminal 
Law,  24,  40  ;  Evidence,  3. 

In  an  action  by  a  married  woman  for  an  injury  to  her  means  of  support  in 
consequence  of  the  intoxication  of  her  husband,  it  is  not  error  for  the  court 
to  refuse  to  charge  that  '*  if  the  jury  award  the  plaintiff  any  amount  by  way 
of  exemplary  damages,  they  should  not  consider  the  fact,  if  such  they  find  it 
to  be,  that  certain  of  the  illegal  sales  were  made  on  Sunday."  Sibila  y. 
Bahnetfy  457. 
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[NTOXICATION.     See  CuiimrxL  Law,  3,  4. 

Effect  of  evidence  of  intoxication  in  criminal  prosecutions.  Note  to  State  v. 
Tatro,  159. 

JOINDER  OF  ACTIONS.     See  Bills  and  Notes,  20. 

JOINT-DEBTORS.  See  Bills  and  Notes,  10;  Limitations,  Statute  op, 
11. 

1.  An  agreement  by  which  a  creditor  accepts  the  individual  note  of  one  of 
two  partners  or  joint-debtors  in  payment  of  the  joint-debt,  is  founded  on  a 
valid  consideration,  and  will  discharge  the  debt.     Bowyer  v.  Martin^  729. 

2.  Such  agreement  would  be  equally  binding  if  it  were  to  take  the  indivi- 
dual note  of  each  partner  for  his  portion  of  the  debt.     Id. 

JOINT-TENANT.     See  Husband  and  Wife,  39. 

JUDGMENT.  See  Conflict  of  Laws,  1 ;  Equity,  26  ;  Foreign  Judgment  ; 
Jurisdiction,  2;  Set-off,  1,  7. 

1 .  The  mere  fact  that  a  judgment  by  default  in  trespass  is  much  greater 
than  it  ought  to  have  been,  will  not  of  itself  justify  a  court  of  equity  in  set- 

,  ting  it  aside.      Walker  v.  Shreve,  131. 

2.  Will  not  affect  a  bona  fide  conveyance  for  value,  nor  a  charge  in  equity 
made  before  it  is  entered  up.     Dyson  v.  Simmons,  587. 

3.  The  court  cannot,  as  a  condition  to  opening  a  confessed  judgment, 
require  the  defendant  to  pay  the  money  into  court,  but  may  allow  the  judg- 
ment to  stand  as  security  until  the  trial  of  the  issues  raised.  Page  v.  Wallace, 
268. 

JUDICIAL  SALE.     See  Sheriff's  Sale. 

JURISDICTION.  See  Courts,  1 ;  Equity,  5,  15,  22  ;  Foreign  Judgment,  I  ; 
Husband  and  Wife,  4;  Railroad,  17  ;  Taxation,  15;  United  States 
Courts,  2,  6-9. 

1.  A  declaration  set  up  in  different  counts  separate  demands,  each  below 
the  jurisdiction  of  the  court.  Hdd,  that  the  court  had  no  jurisdiction,  although 
the  demands  in  the  aggregate  were  of  sufficient  amount.   Camp  v.  Stevens^  128. 

2.  After  judgment  in  such  suit,  it  is  not  too  late  to  move  to  strike  off  the 
case  for  want  of  jurisdiction.     Id. 

3.  By  statute,  Ness  county,  Kansas,  was  attached  to  Pawnee  county  for 
judicial  purposes,  until  it  should  be  organized.  The  law  provided  that  the 
county  should  be  organized  from  and  after  the  qualificaiion  of  certain  officers 
to  be  appointed  by  the  govcnior.  On  the  trial  of  a  party  in  Pawnee  county 
court,  charged  with  committing  an  offence  in  Ness  county,  he/d^  that  in  the 
absence  of  any  evidence  of  the  organization  of  Ness  county,  the  court  had 
jurisdiction.    State  v.  Rulh^  578. 

4.  Illegality  in  the  service  of  process,  by  which  jurisdiction  is  obtained,  is 
not  waived  by  the  special  appearance  of  defendant  to  move  to  set  aside  the 
service,  nor  after  such  motion  is  denied,  by  his  answering  to  the  merits.  Hark- 
ness  v.  Hyde.  584. 

5.  Whenever  rights  or  remedies  are  dependent  on  statutes,  the  jurisdiction  as 
between  the  law  side  and  the  equity  side  of  the  federal  courts,  must  be  deter- 
mined by  the  essential  character  of  the  case.      Van  Norden  v.  Alorton,  660. 

JUROR  AND  JURY.     See  New  Trial,  4  ;  Verdict,  3. 

1.  Where,  in  a  capital  case,  a  person  not  summoned  as  a  juror  personates 
one  who  was  returned  on  the  venire,  the  verdict  will  be  set  aside.  McGill  v. 
The  Statey  455. 

2.  The  improper  overruling  of  an  objection  to  a  juror,  is  cured  if  it  appear 
that  he  was  not  on  the  jury  when  ihe  case  was  tried  and  that  the  party's  right 
of  peremptory  challenge  was  not  abridged.     BuH  v.  Panjaud,  660. 

3.  One  offered  as  a  juror  is  not  compelled  to  disclose  his  guilt  of  a  crime, 
which  would  disqualify  him.     Id. 

JUSTICE  OF  THE  PEACEi     See  Set-off,  7. 

Receiving  money  in  his  official  capacity  and  depositing  it  in  his  private 
bank  account,  is  liable  in  case  of  failure  of  the  bank.     Shaw  y.  Baumauj  400. 
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LACHES.     See  Accoukt,  1 ;  Fraud,  4  ;  Mandamus,  2. 

LAND. 

The  Land  Law  of  Great  Britain,  with  especial  Reference  to  the 
Rights  of  Aliens,  465. 

LANDLORD  AND  TENANT.     See  Guaranty,  1  ;  United  States,  1. 

1.  By  taking  a  mortgage  which,  from  a  failure  to  record  it,  cannot  be  en- 
forced, a  landlord  does  not  lose  his  landlord's  lien  upon  the  property  of  his 
tenant.     Piikins  v,  Fletcher,  61. 

2.  Leases  must  receive  a  reasonable  construction  from  the  language 
employed,  without  the  aid  of  extrinsic  evidence  beyond  what  may  be  neces- 
sary to  identify  the  premises  and  to  disclose  the  circumstances  surrounding 
the  transaction.     Bradley  v.  The  United  States,  896. 

3.  The  grant  of  an  estate  expectant  on  the  determination  of  a  lease  for 
years,  passes  to  the  grantee  the  rents  reserved  in  the  lease.  King  v.  Houso' 
tonic  Railroad  Co.,  458. 

4.  Notice  of  the  grant  to  the  tenant  is  sufficient  to  entitle  the  grantee  to 
recover  the  rents.     Id. 

5.  Where  the  grant  of  the  reversion  is  by  way  of  mortgage,  the  mortgagee 
may  take  the  rents  or  not  at  his  election.  But  the  rents  in  arrear  at  the  time 
the  mortgage  was  executed,  belong  to  the  mortgagor.     £d. 

6.  A  tenant  who  removes  at  expiration  of  term,  without  reservation  of  a 
right  to  remove  fixtures  remaining  on  the  premises,  abandons  all  right  in 
them.    Joslyn  v.  McCahe,  711. 

7.  Where  the  tenant  asked  permission  to  leave  the  fixtures  on  the  premises, 
to  which  the  landlord  replied  that  he  was  willing,  as  the  fixtures  might  help 
him  to  rent  the  store.  Ueld,  that  this  did  not  imply  a  license  to  re-enter  and 
remove  them.    Id. 

8.  Right  of  tenant  lo  remove  fixtures  discussed.     Id.    Note. 

9.  A  notice  to  quit  held  not  invalidated  by  the  addition  of  the  following 
clause  :  '*  And  I  hereby  further  give  you  notice  that  should  you  retain  posses- 
sion of  the  premises  after  the  day  before  mentioned,  the  annual  rental  of  the 
premises  now  held  by  you  from  me  will  be  160/.,  payable  quarterly  in 
advance."     Aheam  v.  Bellman.  730. 

LATERAL  SUPPORT.     See  Support."; 

LEASE.     Frauds,  Statute  op,  4  ;  Landlord  and  Tenant,  2. 

LEG  ACT  AND  LEGATEE.  See  Executors  and  Administrators,  1;  Will,  7. 

LEGAL  REPRESENTATIVES. 

The  meaning  of  this  term  is  a  question  of  intention  to  be  gathered  from  all 
the  circumstances.     Bowman  v.  Long,  791. 

LIBEL.    See  Criminal  Law,  VI. 

1.  In  an  action  for  libel,  where  defendant  justifies  a  charge  of  crime,  the 
defence  must  be  established  to  the  entire  satisfaction  of  the  jury,  but  need  not 
be  established  with  the  certainty  required  to  sustain  an  indictment.  Baker  v. 
Kansas  City  Times  Co.,  101. 

2.  In  such  a  case,  where  there  are  acts  or  statements  of  the  defendant  fairly 
admitting  of  two  meanings,  the  jury  should  apply  the  meaning  leading  to 
innocence  rather  than  guilt.     Id. 

3.  But  a  party  failing  to  establish  his  plea  of  justification,  may  show,  in 
mitigation  of  damages,  that  he  acted  without  malice.    Id. 

4.  Absence  of  actual  malice  is  no  bar  to  an  action  of  libel  where  the  pub- 
lication is  not  privileged.     /(/. 

5.  Where  a  plea  of  justification  is  not  sustained,  it  is  the  duty  of  the  jury 
to  award  damages  to  the  plaintiff,  but  the  amount  thereof  should  be  left  to  their 
discretion.     Id. 

6.  Duty  of  court  to  lav  down  rules  to  guide  the  jury  in  assessing  damages. 
Id.  Note. 

7.  Where  the  defendant  gives  notice  of  a  general  justification  only,  he  must 
prove  the  truth  of  the  statements  preciselv  as  charged.  Bailey  v.  Kalamazoo 
Publishing  Co.,  396. 
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8.  Courts  take  judicial  notice  of  the  meaning  of  current  phrases.  Bailey  ▼. 
Kalanuuoo  Publishing  Co^^  396. 

9.  General  reputation  is  sufficient  to  justify  the  charge  that  a  lawyer  is  a 
pettifogging  shyster.     ld» 

10.  Evidence  to  justify  statements  published  after  the  commencement  of  a 
suit  for  libel  not  admissible.    Id, 

11.  It  is  not  error  to  allow  the  defendant  to  show  on  what  ground  he  based 
his  information.    Id. 

12.  Damages  for  a  libel  upon  a  candidate  for  public  office  are  reduced  to  a 
minimum  if  the  libel  results  from  an  honest  mistake  in  an  honest  effort  to  en- 
lighten the  public.     Id, 

13.  Where  there  is  only  a  technical  variance  between  the  charge  and  its 
justification,  proof  of  the  belief  of  the  party  should  be  received.     Id. 

LIEN.  See  Judgmbkt,  2 ;  Landlord  akd  Tenant,  1  ;  Mechanics'  Lien  ; 
MoRTOAOE,  5 ;  United  States  Courts,  1 ;  Vendor  and  Purchaser, 
10-12. 

1.  The  delivery  of  a  warehouse  receipt  for  a  given  number  of  barrels  of 
pork,  parcel  of  a  larger  lot,  where  there  is  nothing  to  indicate  the  specific 
barrels  embraced  in  the  receipt,  will  not  create  a  lien  in  favor  of  the  holder. 
Scpvyer  V.  Taggart,  222. 

2.  Lien  of  finder  of  lost  chattel,  for  compensation  for  finding  it,  or  expense 
incurred  in  care  of  it.     Note  to  Bowen  v.  SuUivaUf  699. 

LIMITATIONS,  STATUTE  OF.  Corporation,  7  ;  Mandamus,  1  ;  Mort- 
gage, 7. 

1.  Temporary  interruption  to  actual  residence  9n  land  caused  by  the 
destruction  of  the  dwelling-house,  but  without  any  abandonment  of  possession, 
is  not  a  bar  to  the  running  of  the  statute.     Clark  v.  Pottery  62. 

2.  Not  a  bar  to  an  action  for  an  account  between  partners,  unless  account 
closed  for  six  years.     Stout  v.  Ex^rs  of  Seabrookf  1 98. 

3.  The  administrator  of  a  sheriff  sued  upon  a  note  given  to  the  sheriff  for 
land  sold.  Afterwards,  and  more  than  ten  years  after  the  maturity  of  the  note, 
the  sureties  of  the  sheriff  who  had  been  compelled  to  pay  the  amount  for 
which  the  land  had  been  sold,  substituted  themselves  as  plaintiffs  in  the 
action.  Held^  that  they  were  barred  by  the  statute,  although  the  suit  as  origi- 
nally brought,  was  not  barred.     Sweet  v.  Jeffries^  269. 

4.  When  it  appears  on  the  face  of  the  bill  that  the  complainant's  right  is 
barred,  advantage  may  be  taken  of  the  Statute  of  Limitations  by  demurrer. 
Partridge  v.   Welh,  333. 

5.  The  bar  of  the  statute  is  as  perfect  an  answer  in  equity  as  at  law.     Id, 

6.  The  statute  does  not  apply  to  such  trusts  as  are  not  cognisable  at  law, 
.  but  only  in  equity.     Id, 

7.  It  is  no  answer  to  a  plea  of  the  sutute,  that  the  cause  of  action  was 
fraudulently  concealed,  and  that  the  suit  was  brought  within  the  time  limited 
after  discovery.     Andreae  v.  Redjieldj  458. 

8.  Whenever  the  act  or  acts  necessary  to  constitute  a  criminal  withholding 
by  an  agent  of  pension  money  have  transpired,  the  statute  begins  to  run 
against  the  prosecution.      United  States  v.  Irviney  458. 

9.  One  joint  maker  of  a  note  shall  not  lose  the  benefit  of  the  statute  by 
payments  made  by  another.     Rogers  v.  Anderson^  458. 

10.  Unexplained  endorsements  and  endorsements  by  the  payee  will  not  take 
a  case  out  of  the  sutute.     Id, 

11.  The  admissions  of  one  joint  maker  are  not  evidence  against  another. 
Id, 

12.  The  running  of  the  statute  is  not  interrupted  by  the  death  of  the  claim- 
ant, and  the  descent  of  the  right  to  minors.     Harris  v.  McGovem,  458. 

13.  When  the  statute  begins  to  run,  it  will  not  be  impeded  by  any  subse- 
quent disability.     Id. 

14.  A  state  statute  cannot  bar  the  United  States.  United  States  v.  Thofnp- 
son,  459. 

15.  Applies  to  actions  of  account  between  partners.  Todd  v.  Rafferty^s 
AdnCr,  476. 
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LIMITATIONS,  STATUTE  OF. 

16.  Where  such  accounts  have  been  closed  for  six  years,  and  there  has  been 
acquiescence  for  that  period,  without  fraud,  the  statute  constitutes  a  bar; 
aliter  whore  there  have  been  dealings  within  the  six  years.  Todd  v.  Rqfferty's 
AdmW.  476 

17.  The  statute  does  not  run  against  each  item  from  its  date,  but  if  part  be 
within  the  period  it  draws  the  others  after  it.     Id. 

18.  In  cases  of  fraud,  the  statute  runs  from  the  time  of  discovery.     Id. 

19.  Defence  under,  is  a  vested  right,  that  cannot  be  impaired  by  subse- 
quent legislation.     Rt/der  v.  Wilson^ s  ExWsj  588. 

20.  In  the  administration  of  n  decedent's  estate,  the  expiration  of  the  time 
for  the  creditors  to  present  their  claims,  worked,  under  the  old  law,  a  bar. 
Bfldf  that  the  repeal  of  the  law  authorizing  this  procedure,  did  not  revive  the 
right  to  enforce  such  claims.     Id. 

21.  The  rule  and  the  fact  that  the  claim  sued  on  was  not  presented  within 
the  time  limited,  may  be  pleaded  as  a  bar.     Id. 

22.  In  debt  on  judgment  of  a  court  of  another  state,  defendant  gave  notice 
of  reliance  on  the  Statute  of  Limitations,  and  on  the  fact  that  during  more 
than  eight  years  he  had  resided  in  this  state  and  had  known  attachable  pro- 
perty therein.  Heldy  that  the  allegation  as  to  residence  and  the  possession  of 
property  was  surplusage,  and  that  the  burden  was  on  plaintiff  to  show  that  the 
statute  had  not  run.      Capen  v.  Woodrow^  791. 

LOST  PROPERTY. 

1.  The  finder  of  lost  property  has  title  as  against  any  one,  except  the  loser 
or  real  owner,  and  the  fact  that  it  was  found  by  an  employee  among  properly 
purchased  by  his  employer,  makes  no  difference.     Bowen  v.  Suiliuau,  686. 

2.  Rights  of  finder  of  lost  property,  discussed.     Id.  Note, 

LUNATIC.     See  Insanity. 

MALICIOUS  PROSECUTION. 

1.  Plaintiff  must  show  legal  termination  of  the  prosecution,  and  malice  or 
want  of  probable  cai(se.     Potter  v.  Casterlinej  588. 

2.  The  legal  termination  is  sufficiently  shown  by  the  refusal  of  the  grand 
jury  to  find  a  bill.     Id. 

3.  A  rejection  of  the  complaint  by  the  grand  jury  is  prima  fade  evidence 
of  want  of  probable  cause.     Id. 

4.  A  nonsuit  should  be  refused,  if,  from  the  evidence,  the  jury  might  infer 
that  the  defendant  had  no  belief  or  suspicion  of  plaintiff's  guilt.     Id. 

5.  Defendant  cannot  excuse  himself  by  showing  that  he  acted  under  the 
advice  of  an  unprofessional  person.    Id. 

MANDAMUS.     See  Municipal  Bonds,  4 ;  Pdblio  Schools,  d. 

1.  The  limitations  of  the  Ohio  code  of  civil  procedure,  as  to  the  time  of 
commencing  civil  actions,  do  not  apply  to  proceedings  in  mandamus.  Chinn 
v.  Trufiteesy  203. 

2.  Where,  however,  the  relator  has  for  an  unreasonable  time  slept  upon  his 
rights,  the  court  may  refuse  to  issue  the  writ.     Id. 

3.  In  determining  what  constitutes  such  unreasonable  delay,  regard  may  be 
had  to  the  circumstances,  to  the  character  of  the  case,  and  whether  any  rights 
have  been  prejudiced  by  the  delay.     Id. 

4.  Payment  of  a  judgment  against  a  city  may  be  enforced  by  mandamus 
at  the  suit  of  an  assignee  of  the  judgment.     City  v.  Sansom,  333. 

5.  Cannot  be  used  to  perform  the  office  of  an  appeal  or  writ  of  error.  Ex 
parte  Schwab^  397. 

6.  Where  application  is  made  for  an  injunction,  the  court  must  determine 
whether  that  power  can  be  exercised,  and  if  they  decide  wrongly,  the  remedy 
is  by  appeal  and  not  by  mandamus.     Id. 

7*.  To  compel  payment  to  a  contractor  from  a  special  assessment,  denied 
where  the  assessment  had  been  adjudged  invalid  in  a  suit  brought  by  a  tax- 
payer.    People  V.  East  Saginaw,  451. 

8.  Will  not  lie  to  compel  a  court  to  proceed  with  a  trial  that  has  been 
enjoined.     People  v.  Circuit  Judye^  459. 
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MARITIME  LIEN.     See  Admiraltt,  m. 

MARRIAGE.     See  Action,  7  ;  Husband  and  Wife,  I. 

MASTER  AND  SERVANT.  See  Frauds,  Statute  of,  13 ;  Lost  Propbrtt, 
1  ;  Railroad,  1. 

1.  Where  a  mining  company  let  a  contract  for  taking  out  ore,  but  employed 
persons  to  watch  for  dangerous  rocks,  and  in  other  ways  retained  control  over 
the  mode  of  mining,  and  a  servant  of  the  contractors  was  killed  by  a  falling 
rock,  the  danger  from  which  ought  to  have  been  detected,  //p/rf,  that  the 
mining  company  was  responsible.     Lake  Superior  Iron  Co,  v.  Erickson^  28. 

2.  It  is  not  contributory  negligence  for  a  servant  to  go  into  a  dangerous 
place  in  deference  to  the  opinion  of  others,  who,  by  their  positions  are  bound 
10  have  better  knowledge  as  to  the  danger.     Id, 

3.  Liability  of  landowner  for  injuries  to  persons  upon  his  premises,  dis- 
cussed.    Id,  Note, 

4.  If  an  employee  under  contract  to  serve  for  a  fixed  period  leaves  the 
service  before  the  expiration  thereof,  he  is  not  entitled  to  recover  what  may 
be  due  after  deducting  damages  for  the  breach  of  contract.  Powers  v.  Wilson, 
264. 

5.  A  servant,  for  reward,  takes  upon  himself  the  natural  risks  and  perils 
incident  to  his  employment.  But  where  there  are  latent  risks  which  are 
known  to  the  master  it  is  his  duty  to  notify  the  servant.  If  unknown  to  the 
master  through  no  negligence  of  his,  the  risk  is  with  the  servant.  Steffai  v. 
The  Railway  Co.,  435. 

6.  A  switchman  was  injured  in  consequence  of  a  worn  rail  left  on  a  side- 
track by  his  fellow  employees.  He  had  full  means  of  knowing  the  condition 
of  the  track,  and  the  custom  of  using  worn  rails  for  side-tracks.  Held,  that 
he  could  not  recover.     Michigan  Central  Railroad  v.  Austin,  524. 

7.  One  voluntarily  entering  a  dangerous  service,  knowing  the  danger, 
assumes  the  risk  of  his  employment.     Kelly  v.  Silrer  Spring  Mine  Co.,  732. 

8.  An  employee  continuing  to  work  exposed  to  a  known  danger,  without 
complaint,  without  any  promise  that  the  danger  shall  be  removed,  and  not 
under  stress  of  special  exigency,  consents  to  the  risk.     Id, 

9.  An  employee  is  only  entitled  to  have  the  best  practical  appliances  used 
having  in  view  the  business  of  the  employer.     Baldwin  v.  Railroad,  761. 

10.  It  is  not  negligence  for  a  railroad  company  to  transport  for  connecting; 
roads  cars  diflferently  constructed  from  its  own,  but  in  ordinary  use  on  the 
connecting  roads.     Id, 

11.  Liability  of  master  for  injuries  to  servant  by  instrumentality  employed 
in  the  business.     Id.  Note, 

MECHANIC'S  LIEN. 

An  agreement  to  take  second  mortgages  in  payment  is  a  waiver  of  the 
right  to  file  a  mechanic's  lien.      Weaver  v.  DetnxUh,  131. 

MERGER. 

Where  it  is  the  right  and  for  the  interest  of  a  creditor  to  preserve  a 
mortgage  title  intact,  equity  will  not  infer  an  intent  to  merge  it.  Del,  fc  Hud, 
Canal  Co,  v.  Bonnell,  419. 

MINES  AND  MINING.     See  Master  and  Servant,  1. 

1.  The  ninth  section  of  the  Act  of  Congress  of  July  26th  1866,  **  granting 
the  right  of  way  to  ditch  and  canal  owners  over  the  public  lands,"  only  con- 
firms to  such  owners  the  rights  which  they  held  under  the  local  customs,  laws 
and  decisions,  and  confers  no  additional  rights  upon  owners  of  ditches  subse- 
quently constructed.  Jennison,  Ex*r,  v.  Kirk,  660. 

2.  The  origin  and  character  of  the  customary  law  of  miners  explained.  Id, 

3.  By  that  law  the  owner  of  a  mining  claim  and  the  owner  of  a  water-right 
in  California  hold  their  respective  properties  from  the  dates  of  their  appro- 
priation, but  where  both  rights  can  be  enjoyed  without  interference,  they  are 
both  allowed.     Id. 

4.  By  that  law  a  person  cannot  construct  a  ditch  to  convey  water  across 
the  mining  claim  of  another,  taken  op  and  worked  before  the  right  of  way 
WAS  acquired.     Id, 
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MINES  AND  MINING. 

5.  The  local  record  of  a  mining  commanitj  is  not  the  best  or  onlj  evi- 
dence of  priority  or  extent  of  possession.     Campbell  v.  Rankiriy  664. 

6.  The  Act  of  Congress  of  May  10th  1872,  section  5,  gives  no  greater  ef- 
fect to  the  record  of  such  mining  claims  than  is  given  to  the  registration  laws 
of  the  states.     Id, 

MISTAKE.     See  Equity,  1-5,  8,  9,  23,  36  ;  Evidence,  19 ;  Mortgage,  11. 

1.  When  a  party,  having  full  knowledge  of  the  facts,  comes  to  an  errone- 
ous conclusion  as  to  their  legal  effect,  this  is  a  mistake  oflaw^  and  not  of  fact. 
Birkhauser  v.  Schmittj  131. 

2.  Upon  a  sale  of  milk,  if  there  is  a  mistake  of  the  parties  as  to  the  amount 
held  by  each  can,  and  the  vendor  receives  more  than  he  is  entitled  to,  he  must 
account  even  though  the  purchaser  was  negligent  in  discovering  the  mistake. 
Devine  v.  Edtoards,  269. 

3.  Where  through  mutual  mistake  a  lot  of  land  was  conveyed  instead  of 
an  adjoining  one,  relief  can  only  be  granted  by  transferring  to  such  adjoining 
lot  the  encumbrances  put  on  the  former.      Weston  v.  Wilsorij  789. 

MORTGAGE.  See  Attorney,  4  ;  Collateral  Security,  1  ;  Debtor  and 
Creditor,  1,  19;  Ejectment,  1  ;  Estoppel,  2;  Former  Adjudication, 
4  ;  Fraud,  3,  7  ;  Homestead,  1  ;  Husband  and  Wife,  1 1 ;  Insurance,  5, 
15;  Landlord  and  Tenant,  1,5;  Merger,  1;  National  Bank,  1,6; 
Possession,  3  ;  Railroad,  13  ;  Receiver,  9  ;  Tender,  1  ;  United  States 
Courts,  1. 
I.  0/  Chattels. 

1.  An  unrecorded  chattel-mortgage  not  valid  as  against  a  mortgage  subse- 
quently executed  and  recoi-ded.    Pitkin  v.  Fletcher^  60. 

2.  The  mortgagee  of  chattels  has  the  legal  title  even  before  the  debt  is  due, 
and  may  take  immediate  possession.  Appleton  Iron  Co,  v.  Ins,  Co,,  316,  and 
Note, 

3.  A  mortgage  upon  logs  in  the  drive  is  void  for  uncertainty  against  third 
persons,  if  it  does  not  furnish  the  data  for  separating  the  mortgaged  logs  from 
the  mass.     Richardson  v.  Alpena  Lumber  Co,,  389. 

4.  A  chattel-mortgage  in  form  for  an  absolute  debt,  but  really  to  secure 
against  a  contingent  liability  as  surety,  is  not  fraudulent  as  to  creditors  of  the 
mortgagor,  and  the  mortgagee  may  hold  it  for  debts  which  he  has  not  yet  paid 
but  which,  as  surety,  he  will  have  to  pay.     GoodJieart  v,  Johnson,  519. 

5.  In  Rhode  Island  a  mortgage  of  personal  property  to  be  subsequently 
acquired,  creates  in  equity  a  valid  lien  on  such  property  when  acquired.  WU' 
Hams  V.   Winsor,  661. 

n.   0/  Realty. 

6.  The  right  of  redemption,  after  sale  on  foreclosure^  in  Illinois,  as  decided 
in  Brine  v.  Insurance  Co.,  6  Otto,  re-affirmed.     Orvis  v.  Powell,  60. 

7.  Where  a  mortgagee  holds  adverse  possession  for  twenty-one  years  under 
a  decree  of  foreclosure,  the  equity  of  redemption  is  barred  although  the  decree 
be  void.    Clarke  v.  Potter,  62. 

8.  An  agreement  by  a  purchaser  of  lands,  sold  under  a  deed  of  trust,  to 
give  the  owner  a  right  to  redeem,  cannot  be  enforced  against  an  innocent 
grantee  of  the  purchaser,  who  has  given  negotiable  notes  for  part  of  the  pur- 
chase-money, Aliter,  if,  at  the  time  of  trial,  the  notes  remain  in  the  bands 
of  the  first  purchaser.     Dighy  v.  Jones,  132. 

9.  A  renewal  mortgage  for  the  same  debt  takes  precedence  of  one  recorded 
subsequent  to  the  original  mortgage  and  prior  to  the  renewal.  Shaner  v.  Wil- 
liams, 132. 

10.  Extension  of  time  of  paying  interest  on  mortgage  made  after  the  mort- 
gagee had  ratified  several  similar  extensions  made  by  his  agent,  is  a  waiver 
of  a  provision  that  the  principal  should  become  due  on  default  in  the  interest, 
and  a  suit  at  law  for  the  principal  would  be  enjoined.    Bell  v.  'Romaine,  202. 

11.  A  mortgagee  cannot  avail  himself  of  an  assumption  of  a  mortgage 
inserted  in  a  deed  by  a  mistake  of  the  scrivener,  without  the  knowledge  of  the 
parties  to  the  deed.     Stevens  Institute  v.  Sheridan^  203. 
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MORTGAGE. 

12.  Where  the  grantee  of  a  mortgaffor  conveys  the  mortgaged  premises  in 
tfr''Af!^'T;rT'^  '^'  grantees  of  such  parcels  again  con4y  them  in  par- 
ZlZ  :  that  the  grantees  of  the  latter  parcels  are  liable  to  pa  v  their  share 
Co^t   ™  3*''^^®^®**'*  ^^  ^^^  ^"^erse  order  of  conveyance  to  them.     Biles  v. 

f JnVAuK'^^f'-  ^""^  T*."*  ""^  "^""^^^  ""^  inheritance  conveyed  only  an  estate 
tor  life,  a  though  intended  to  convey  the  fee.  A  second  mortgag^  had  such 
notice  as  induced  the  belief  that  the  first  mortgage  was  in  fee.  ^d  that  a^ 
against  him  the  first  mortgage  should  be  regarded  as  in  fee.     Gale  r.  Morris, 

BuL'^^'etc^^lf^!''' '"""""  °'"''°'' ""'°''«''  """"•""  "  »°'  "»*• 

h.'.t  ^  '"°"S»ee  for  a  balance  of  purchase-money  has  priority  of  one  civen 
^ents  r.tl?h °,  "  P?"°"  *?o  ^''""hes  him  the  money  to  make  the  cashpay 
ments,  notwithstanding  the  latter  is  recorded  Brst.     Turk  r.  Font  459 

6.  A  mortKagor  cannot  commit  waste  ;  and  the  removal  of  a  hoase  may  be 
Z"v"^Z>:^™"  588.'"'"'  *'''"•"'■  '"«  '"°««''S~'  may  maintain  replevin. 

JJi^JuT.'!'^''  ^IV"^  defectije,  by  reason  of  some  informality  or  omis- 

h„7;.  .!!  l^     t"^  '''  •"  5°""  °^  *'!""?'  "°« °"'y  "»  "S"'""  ^^e  mortgagor, 
bu   as  agamst  subsequent  jndgment-creditors.     Di,«,n  y.  Simmons,  588. 
,„.,LA  «on».ey»>":e  made  as  security  for  a  loan,  whatever  its  form,  will  be 
rl,™/  "^/T';^  "  '  mortgage,  and  parol  evidence  is  admissible  to  show  its 
character.     liuiler  y.  tiuller,  66\. 

..:!'„  V*'"'**'  ""J^^':"^'^  "hitb  recites  that  he  assumes  payment  of  cer- 
tain toortgages  made  by  his  vendor,  is  liable  in  assumpsit  to  the  mortgagees 
frnlr  -",1I°"!!i  "q""'  mortgage-notes,  and  this  contract  being  an  implied  one, 

Sn     A  "■*  ^'"""•'  "^  ^■■*"<''-      t^"l>^rt  V.  Braylon,  726. 

20.  A  recital  m  an  administrator's  deed  that  the  purchaser  had  complied 

^hl^f''vp'i!^rt^'^"^'7."'f  '  '?''"«"KV°J^  '^''"'">  '■'  »"'«'''''"'  "«'<=«  ">  'he  pur- 

t^'  '111:  iyiri!^:rA':3r  *«''«'''  ""'"■«'•  ^'^  "*''''  "^  ""-■ 

~.!•ll.■^  *""  '°  '■o/e^'o^e  a  morigage,  should  be  brought  in  the  name  of  the 

E^h'o^M  *hl  °^  H  "  "T-  *""  "'!  ?''-'""="°"  ••""  "  '*  '"""'^•'t  in  the  payee'* 
name  should  be  made  in  the  court  below.     Irish  v.  Sharp,  731. 

MUXICIPAL  BONDS.  See  Municipal  Corporatiok,  .7.20;  Taxxtiox,  16. 
i«il  ^"?"='P.»' •»"<>»  °n  "'«''■  <■«<=«  ref^re-l  to  the  ordinance  authorizing  their 
ZLn  •"^T'",''""u'^^J"'  ""'  '""=''■     The  ordinance  recited  that  an 

mirplv..^.  Li^  ""  ^""^  P^Pei-'y  sustained  a  demurrer  to  pleas,  which 
Z-vJ  ?i*  *^.  '"•"*  *"  '"  ""  "thority  to  issue  the  bonds  and  a^  to  the 
validity  of  the  election.     Cil,,  of  Nauvoo  v.  Rliter,  61 .  "  w  tue 

of  tv^rinn*f^°,  T^'^  '"""'^  lK)nds  issued  under  a  statute  which  limits  the  rate 

tTTMat:  •(!i::;r~'45V''"«''''''''"''''  '■'"*"^«*'  ''^••"'  """"*--• 

„f  ^i.i".?*'"*'^"'"  °r  ^"^^  "'"*''  "  P'-^  »  ™"''°a'J  subscription,  is  not  one 
?66,  tl93.'''*/r'  '°""''     '''"''°  '^^  """'"'"«  "^  Wag.  Stat.,  se^t! 

.rtl;/^^"",?'  ."J^nch  indebtedness  not  enforced  by  mandamus,  whore  such 
action  would  withdraw  funds  necessary  to  the  support  of  the  county.     U 

no?"he^^mlll''-l*^""'^  T"  •""  ^t^"""^  ^  <'"*  »  *""»"'  'herefor,  it  will 
U  nmcTInd   a' ^""'''"°"'  »°  «»'»f'fi?  i'»  <!«<=«!«'»•     >•  Because  iti  action 

i    i^  -.^  2  '    •  ^*~''"  «"  »PPe»»  lies  to  the  Circuit  Court.     Id. 
apSoJlTd      /rf  "  "'•  "•  ^'"''  ^°°"*y  *^°"'  ^"^  U-  S.  Bep.  211,  dis- 

0,V:rt:  ?'T^*^'  '-*  '  Maxdamus,  4  ;  MoKiciPAL Bonds;  Office  and 
Officbb,  3  ;  Statute,  2,  15 ;  Taxation,  16. 

Vol!"  XXVir'ioV'""  °^  "  """'"^  *"  *'""*'***  '•^  •  »nUeqi,ent  legis- 
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MUNICIPAL  CORPORATION. 

lative  recojraition  of  the  existence  of  the  county.     State  of  Kansas  v.  Sevens, 
43,  and  Note. 

2.  Municipal  corporation  not  dissolved  by  non-user.     Id. 

3.  The  charter  of  a  borough  authorized  the  warden  and  burgesses  to  remove 
encroachments  upon  the  highway.  The  warden,  by  direction  of  a  vote  of  the 
wanien  and  burgesses,  removed  a  fence  supposed  by  them  to  be  an  encroach- 
ment, but  which  in  fact  was  not.  In  an  action  of  trespass  by  the  owner:  //fi/</, 
1.  That  the  grant  of  power,  though  to  the  warden  and  burgesses,  was  in  real- 
ity to  the  borough.  2  That  it  was  exercised  by  the  borough  for  its  own  ad- 
vantage, and  not  as  a  governmental  duty.  3.  That  the  borough  was  liable 
for  the  acts  of  the  warden.      Weed  v.  Borough  of  Gree.nwich^  204. 

4.  City  authorities  after  notice  allowed  a  sidewalk  to  remain  dilapidated 
and  out  of  repair,  wliereby  a  person  received  an  irreparable  injury:  Held^  that 
the  right  of  recovery  against  the  city  was  clear.     City  v.  Hcrzy  383. 

5.  Courts  will  not  interfere  with  a  fair  and  honest  exercise  of  discretion  by 
municipal  authorities  in  levying  a  tax  beyond  the  sum  required  for  its  debts 
in  order  to  meet  expenses  of  collection  and  probahle  deficiencies.  Village  v. 
In  galls,  334. 

6.  Powers  delegated  to  municipal  corporations  will  always  be  strictly  con- 
strued with  reference  to  the  intention  of  the  grant.  Henderson  v.  Oily  of 
Covington  y  385. 

7.  A  city  cannot  appropriate  its  revenues  except  to  the  discharge  of  some 
legal  duty,  or  to  accomplish  some  of  the  objects  of  its  creation.     Id. 

8.  A  city  cannot  appropriate  money  to  pay  the  expenses  of  persons  to  visit 
the  state  capital  and  procure  legislation.     Id. 

9.  A  city  received  money  for  legitimate  purposes,  and  issued  therefor  bank 
bills,  a  form  of  indebtedness  prohibited  by  the  state  statutes,  but  afterwards 
cancelled  these  bank  bills  and  delivered  in  lieu  thereof  bonds:  Held,  that  this 
new  form  of  obligation  was  valid.  Citg  of  Little  Rocky.  Mt.rchants^  National 
Bank,  390. 

10.  A  city  may  temporarily  discontinue  the  use  of  a  street  as  a  highway 
for  the  purpose  of  constructing  a  sewer,  and  the  easement  of  a  street  railway 
company  is  subject  to  such  right.      Kirhij  v.  Citizens^  Railway  Co.,  460. 

11.  Where  the  sewer  could  not  be  constructed  without  interfering  with  the 
railway  track,  the  injury  resulting  from  such  interference  was  damnum  absque 
injuria.     Id. 

12.  A  city  authorized  to  erect,  repair  and  regulate  public  wharves,  and  fix 
the  rate  of  wharfage,  cannot  lease  its  wharf,  or  farm  out  its  revenues,  or  em- 
power any  one  else  to  fix  the  rates  of  wharfage.  Mutt  hews  v.  City  of  Alex- 
andria, 460. 

13.  The  owner  of  a  lot  on  an  unimproved  street  in  erecting  buildings  as- 
sumes the  risk  of  damage  from  the  subsequent  grading  of  the  street.  City  of 
Akron  v.  Chamhei'lain  Co.,  460. 

14.  The  municipality  is  liable  only  where  such  buildings  were  erected  with 
reference  to  a  grade  actually  established,  or  where  the  grade  subsequently  es- 
tablished is  unreasonable.     Id. 

15.  Whether  a  grade  be  unreasonable  must  be  determined  by  the  circum- 
stances existing  at  the  time  the  grade  was  established.     Id. 

16.  The  tnunicipality  is  liable  where  a  lot  is  improved  with  reference  to  a 
reasonable  future  grade  which  is  afterward  established,  and  damage  results 
from  a  subsequent  change  in  the  grade.     Id. 

17.  Power  of  a  city  to  borrow  money  and  issue  securities  depends  upon 
its  charter  and  the  legislation  applicable  to  it.     Gause  v.  City,  497. 

18.  Such  power  is  not  inherent  or  incidental  to  the  usual  grants  of  munici- 
pal power.  It  may  be  inferred  from  powers  requiring  extraordinary  expen- 
ditures usually  met  by  borrowing,  and  where  this  appears  to  have  been  the 

•  legislative  intent.     Id. 

19.  These  principles  applied  to  the  borrowing  of  money  to  repair  wharves 
and  open  streets,  and  to  the  borrowing  of  money  to  pay  for  stock  in  com- 
panies under  a  special  statute.     Id. 

20.  Where  bonds  are  issued  without  authority  for  money  actually  received, 
the  remedy  is  by  action,  not  on  the  bonds,  but  to  recover  the  money.     Id. 
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21.  The  legislature  may,  for  police  purposes,  prescribe  the  limits  of  muni- 
cipal bodies,  and  give  them  power  to  pass  ordinances  to  prevent  nuisances  to 
operate  beyond  their  boundaries.  Chicago  Packing  and  Provision  Co,  v.  Chi- 
cagoj  .589. 

22.  The  legislature  can  authorise  benefits  to  be  assessed  upon  property  ad- 
jacent to,  as  well  as  within  a  city.     Brooks  v.  Mayor  of  Baltimore^  689. 

23.  Such  assessment  is  not  a  tax  for  the  support  of  the  municipal  govern- 
ment, but  a  contribution  from  persons  whose  property  has  been  increased  in 
value  by  the  improvement  to  an  amount  equal  to  the  assessment.     Id. 

24.  A  municipal  corporation  will  not  be  allowed  to  purchase  realty  in  order 
to  compel  a  taxpayer  to  abandon  litigation  with  the  municipality.  Plw:e.  v. 
Clly  of  Providence f  731. 

25.  A  city  ordinance  is  not  conclusive,  but  may  be  shown  to  be  unneces- 
^  sary  and  oppressive.     Carrigan  v.  Gage^  731. 

26.  A  writ  of  fieri  facias  may  issue  in  West  Virginia,  against  a  political 
public  municipal  corporation.      Brown  v.  Gates^  731. 

27.  But  by  implication  the  taxes  and  public  revenues  of  such  corporations 
are  exempt.     Id. 

28.  Semble,  that  such  corporation  may  own  property  strictly  private,  which 
is  subject  to  levy  under  a  Jieri  facias.  But  property  owned  for  public  pur- 
poses is  not  subject  to  such  levy.    Id. 

29.  The  fee  of  the  soil  of  the  streets  of  Chicago  is  in  either  the  state  or 
city,  and  iho  city  may,  under  legislative  authority,  construct  a  tunnel  therein 
without  being  liable  to  lot-owners  for  damages.  Citg  of  Chicago  v.  liwnsegj 
135. 

30.  The  right  of  a  corporation  to  condemn  property  for  the  construction  of 
a  horse  or  dummy  railway  in  the  streets  of  a  city  is  derived  solely  from  the 
state  law,  and  the  consent  of  the  city  is  not  a  condition  precedent ;  such  con- 
sent can  be  obtained  after  condemnation,  and  if  given,  is  a  mere  license, 
revocable  at  any  time  before  it  is  acted  on.  Metropolitan  City  Railway  Co.  v. 
Chicago  W.  D.  Baihoay  Co.,  135. 

31.  A  municipal  corporation  may  appropriate  an  easement  in  land  abutting 
on  a  street  for  the  purpose  of  affording  lateral  support  to  the  street.  Dodson 
V.  The  City  of  Cincinnati,  391. 

32.  Such  appropriation  does  not  divest  the  owner  of  his  dominion  over  the 
servient  property  for  all  purposes  not  inconsistent  with  the  support  to  the 
street.     Id. 

33.  Not  liable  for  the  acts  of  its  officers  unless  such  acts  were  authorized  or 
ratified.     Donnelly  v.  Tripp,  661. 

MURDER.     See  Criminal  Law,  VII. 

NAME.     See  Criminal  Law,  8  ;  Partnership,  25  ;  Trademark,  4  ;  Will,  1. 
A  contract  is  binding  when  signed  by  the  party  making  it,  though  he  may 
use  an  English  translation  of  a  French  name,  as  Seam  for  Couture,  in  his 
signature  thereto.     Augur  v.  Couture,  61. 

NATIONAL  BANK. 

1.  A  national  bank  cannot  loan  money  on  real  estate  secnrity,  and  a  mort- 
gage given  to  one  of  its  oflSccrs  to  secure  re-payment  of  a  loan  by  the  bank 
is  void.     Findley  v.  Bowen,  204. 

2.  Where  a  national  bank  makes  to  one  of  its  directors  a  loan,  which  in 
amount  and  rate  of  interest  is  in  contravention  of  the  National  Banking  Act, 
the  borrower  is  not  estopped  to  defend  against  a  recovery  of  interest.  Bank 
of  Cadiz  V.  Slenwnns,  389. 

3.  If  a  payee  when  he  receives  the  note  surrender  the  maker's  note  of  an 
earlier  date,  the  facts,  and  not  what  the  payee  called  the  transaction,  will  de- 
termine whether  it  was  a  renewal  or  payment.     Id. 

4.  In  rendering  judgment  on  a  renewal-note  given  to  a  national  bank, 
which  note  included  illegal  interest  on  the  original  note,  the  whole  interest  on 
both  notes  will  be  disallowed.     Id. 

5.  Payments  made  generally  on  such  note  will  bo  applied  to  the  principal. 
Id. 
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NATIONAL  BANK. 

6.  Unless  the  title  by  mortgage  or  conreyance  is  taken  to  the  bank  directly, 
for  its  use,  the  case  is  not  within  the  prohibition  of  the  statute.  Union 
Natiomtl  Bank  et  al,  v.  Matthews,  461. 

7.  Where  a  corporation  is  incompetent  to  take  title  to  real  estate,  a  con- 
veyance to  it  is  only  yoidable,  and  is  Talid  until  assailed  in  a  direct  proceed- 
ing.    Id, 

NATURALIZATION. 

Citizenship  bt  Naturalization,  593,  665. 

NAVIGABLE  STREAM.     See  Neolioewce,  7  ;  Riparian  Rights,  1. 

NEGLIGENCE.  See  Action,  4,  5  ;  Admiralty,  4  ;  Check,  2  ;  Etidence,  8, 
26,  38  ;  Highway,  1,  3,  5  ;  Innkeepeb,  1  ;  Master  and  Sertant,  1-5,  6, 
7,  9-11  ;  Municipal  Corporation,  4;  Railroad,  2,  5,  19,  25. 

1.  The  omission  by  a  person  in  full  possession  of  the  faculties  of  seeing  and 
hearing,  to  use  such  faculties  for  the  avoidance  of  danger  in  crossing  a  rail- 
road, is  negligence,  and  will  defeat  an  action  for  an  injury  to  which  it  con- 
tributed.    Pennsylvania  Co.,  ^c,  ▼.  Rathgeh,  61. 

2.  The  question  of  negligence  or  of  contributory  negligence,  generally  a 
mixed  question  of  law  and  fact,  to  be  decided  by  the  jury,  under  proper  in- 
structions.    Id. 

3.  But  if  all  the  material  facts  be  nndisputed,  or  be  found  by  the  jury,  and 
admit  of  no  rational  inference  but  that  of  negligence,  the  question  becomes 
one  of  law  merely.     Id, 

4.  In  an  action  for  the  loss  of  a  cow  killed  by  a  train,  plaintiff  was  held  as 
matter  of  law  guilty  of  contributory  negligence  in  turning  his  cow  loose  upon 
premises  nearly  surrounded  by  railroads,  one  of  which  she  was  accustomed  to 
cross  in  going  to  water.     McCundless  r.  Railroad  Co.^  133. 

5.  The  facts  that  the  track  was  nnfenced,  and  that  the  train  was  running 
somewhat  faster  than  usual  at  that  place,  and  was  not  slackened,  nor  any 
alarm  given,  would  not  hare  sustained  a  verdict  that  the  defendant  was  guilty 
of  any  wilful  or  malicious  act.     Id. 

6.  There  was  no  error  in  rejecting  evidence  offered  by  plaintiff,  that  other 
cattle  were  in  the  habit  of  running  at  large  in  that  vicinity.     Id. 

7.  Where  a  bridge  over  a  navigable  stream  is  authorized  by  Act  of  Con- 
gress, the  builders  may  cause  such  obstruction  of  the  stream  as  is  reasonable 
and  necessary  to  the  construction  of  the  work,  and  the  rights  of  navigation 
are  limited  by  these  rights.     Railroad  Co,  r.  Transportation  Co,^  204. 

8.  Leaving  a  barge  unguarded  in  a  navigable  part  of  the  river  is  not  neg- 
ligence if  justified  by  the  necessities  or  convenience  of  the  bridge  builders. 
Id. 

9.  And  if  such  vessel  is  moored  out  of  the  usual  path  of  vessels,  and  in  a 
place  where  work  is  going  on  from  day  to  day,  the  absence  of  a  light  is  not 
necessarily  negligence.     Id. 

10.  Damages  cannot  be  recovered  unless  the  alleged  negligence  was  the 
proximate  cause  of  the  injury.     Id. 

1 1 .  A  pilot  leaving  the  usual  channel  of  navigation  must  exercise  an  in- 
creased amount  of  care.     Id. 

12.  An  absence  of  a  lookout  on  a  steamer  approaching  at  night  a  place  of 
danger  is  such  negligence  as  will  prevent  recovery,  unless  it  clearly  appears 
that  such  lookout  would  not  have  prevented  disaster.     Id. 

13.  Although  the  proximity  of  the  cause  to  the  injury  is  generally  for  the 
jury  to  determine,  yet  where  it  is  obvious  from  undisputed  facts  that  there  was 
an  intervening  agency  the  court  should  take  the  case  from  the  jury.  Hoag  v. 
Railroad  Co,,  214. 

14.  By  reason  of  a  landslide  an  oil  train  was  wrecked.  The  oil  took 
fire,  floated  down  an  adjacent  stream  and  destroyed  plaintifTs  buildings: 
Held,  that  even  if  the  engineer  were  negligent  the  loss  was  not  such  natural 
consequence  as  ought  to  have  been  foreseen  by  him.  Held  further,  that 
the  facts  being  undisputed,  the  evidence  was  properly  not  submitted  to  the 
jury.    Id, 
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15.  Penna.  Railroad  v.  Hope,  80  Penn.  St.  373,  distinpruUhed ;  Pcnna. 
Railroad  p.  Kerr,  62  Id.  353,  followed.     Hoag  v.  Railroad  Co,,  214. 

16.  Doctrine  of  proximate  or  remote  cause  in  reference  to  liability  for  dam- 
ages, discussed.     /</.,  Note, 

17.  Plaintiff  carelessly  walked  upon  the  track  of  a  railroad  only  a  few 
steps  south  of  an  approaching  train,  without  looking  north,  paid  so  little  heed 
as  not  to  hear  the  bell  or  whistle,  or  notice  the  calls  of  persons,  and  was  run 
over  by  the  engine,  not  moving  at  high  speed.  There  was  no  proof  of  wan- 
ton or  wilful  injury:  //e/rf,  that  the  plaintiiTs  negligence  was  so  gross  as  to 
preclude  a  recovery.     Railroad  (Jo.  v.  Hart,  335. 

18.  Where  an  intent,  either  actual  or  constructive,  to  commit  an  injury  ex- 
ists, such  injury  ceases  to  be  a  merely  negligent  act,  and  becomes  one  of  vio- 
lence.    Penna,  Railroad  v.  Sinclair^  378. 

19.  Contributory  negligence  is  a  complete  defence  to  an  action  for  a  merely 
negligent  injury.     Id. 

20.  One  who  brings  an  action  for  an  injury  by  defendant's  negligence,  has 
the  burden  of  proving  such  negligence.     Steffen  v.  Railroad  Co,,  397. 

21.  In  such  action,  where,  upon  plaintiff's  evidence,  the  accident  appeared 
unaccountable,  and  defendant's  evidence,  so  far  as  it  accounted  therefor, 
showed  that  it  arose  from  an  occuii  risk  incident  to  the  ejnploymenty  or  that,  if 
there  was  negligence,  it  was  that  of  the  plaintiff,  it  was  error  to  submit  the 
question  of  negligence  to  the  jury.     Id, 

22.  The  nature  of  the  injury  may  in  some  cases  raise  a  presumption  of 
negligence.     Steffen  v.  Railroad  Co,^  435. 

23.  The  owner  of  animals  not  naturally  inclined  to  commit  mischief,  is  not 
liable  for  an  injury  committed  by  them  unless  it  be  shown  that  he  had  notice 
of  the  animal's  mischievous  propensity,  or  that  there  was  some  neglect  on  his 
part.     MareanY,  Vanatiay  5X7, 

24.  Animals  ArcE  natura  are  known  to  be  mischievous ;  and  whoever  keeps 
such  an  animal  in  places  of  public  resort  is  liable  for  injuries  committed  by 
it.      Congre$K  Spring  Co,  v.  Edgar,  613. 

25.  Whoever  keeps  a  dangerous  animal,'  with  knowledge  of  its  dangerous 
propensities,  is  liable  to  one  injured  thereby,  without  proof  of  negligence  in 
the  securing  or  taking  care  of  the  animal.     Id, 

26.  Plaintiff  was  injured  by  a  buck  while  in  a  park  owned  by  defendants 
and  open  to  the  public.  The  buck  was  at  large  ;  there  was  no  evidence  that 
it  had  attacked  others,  but  defendants  had  posted  a  notice,  **  Beware  of  the 
buck."  There  was  expert  evidence  that  bucks  were  dangerous  at  the  season 
the  injury  ^-as  received  :  Heid,  that  defendants  were  liable.     Id, 

27.  Liability  of  owner  for  injury  inflicted  by  wild  animals,  discussed.  Id, 
Note, 

28.  Plaintiff's  goods  were  injured  while  in  possession  of  defendant  as  a 
bailee  for  hire,  and  defendant,  when  applied  to,  gave  no  satisfactory  account 
of  the  injury :  Held,  that  the  jury  might  infer  negligence.  Kirst  v.  Railroad 
Co,,  661. 

29.  A  company  supplying  gas  being  in  charge  of  a  dangerous  material, 
must  exercise  due  care  to  prevent  careless  interference  with  iu  pipes  by  others, 
and  whether  they  have  done  so  is  a  question  for  the  jury.  Butcher  v.  Provi- 
dence Gas  Co.,  732, 

NEGOTIABLE  SECURITIES.     See  Bills  akd  Notes  ;  Municipal  Bonds, 
1,2. 

\EW  TRIAL.     See  Criminal  Law,  21,  41,  42;  Ersors  and  Appeals,  5,8; 
Juror  and  Jury,  1  ;  Verdict,  3. 

1 .  Where  a  plaintiff  brings  a  case  on  for  trial  in  the  absence  of  the  defend- 
ant, in  violatio:?  cf  a  written  stipulation,  a  court  of  equity  will  grant  a  new 
trial,  and  this  though  relief  may  be  had  at  law.     Foote  v.  De^pain,  269. 

2.  After  a  new  trial  has  been  denied,  a  second  motion  upon  the  same  grounds 
cannot  properly  be  granted.     Rogers  v.  Hoenig,  397. 

3.  No  one  but  a  party  to  the  suit  can  ask  for  a  new  trial.     Id. 

4.  The  mere  tact  that  a  juror  in  a  civil  case  drank  intoxicating  liquor  dur- 
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ing  an  adjournment  while  the  trial  was  in  progress,  is  not  a  sufficient  reason 
for  granting  a  new  trial.  Putshurgh^  Cin.  ^  St,  Louis  Railvxiy  Co,  y.  Porter, 
527. 

5.  Where  the  liquor  was  fumished  by  the  prevailing  party,  the  new  trial 
will  be  granted,  unless  it  clearly  appears  that  this  action  was  not  intended  to 
influence,  and  did  not  influence,  the  juror.     Id. 

6.  An  attempt  to  corrupt  a  juror,  though  not  successful,  is  good  ground  for  a 
new  trial.     Id. 

7.  Will  be  granted  when  it  appears  that  the  jury  must  have  omitted  to  take 
into  consideration  some  of  the  elements  of  damage  properly  involved  in  the 
plaintiff 's  claim.     Phillips  y.  Railway  Co.,  732. 

NONSUIT.     See  United  States  Courts,  15. 

NOTICE.  See  Guaranty,  8;  Insurance,  13;  Mortoaoe,  13,  20;  Posses- 
sion, 3,  5. 

NUISANCE.     See  Criminal  Law,  VIII. ;  Municipal  Corporation,  21. 

1.  The  purchaser  of  a  property  us<»d  for  a  particular  purpose,  is  bound  to 
know  at  his  peril  that  at  some  time  such  use  may,  by  the  residence  of  many 
people  in  the  vicinity,  become  a  nuisance,  and  that  it  must  yield  to  regulations 
for  the  suppression  of  nuisances.  Northwestern  Fertilizing  Co,  v.  Village  of 
Hyde  Park,  62. 

2.  In  such  case  prescription,  whatever  the  length  of  time,  has  no  applica- 
tion .     Id. 

3.  Courts  of  equity  may  enjoin  a  business  before  the  fact  of  its  being  a 
nuisance  is  established  at  law,  where  there  is  danger  of  immediate  irreparable 
loss  or  material  injury.     Minke  v.  Hopeman,  133. 

4.  That  which  the  law  authorizes  cannot  be  a  nuisance  so  as  to  give  a  com- 
mon-law right  of  action.     Northern  Trans.  Co.  v.  Chicago,  589. 

5.  If  a  statute  which  authorizes  acts  harmful  to  individuals  be  such  as  the 
legislature  has  power  to  pass,  the  acts  are  lawful  and  are  not  nuisances.     Id. 

6.  In  such  grants  of  power,  a  right  to  compensation  for  consequential 
injuries  may  be  given,  but  such  right  is  a  creature  of  the  statute.     Id. 

7.  In  equity  proceedings  to  obtain  relief  for  the  inundation  of  complain- 
ant's land,  and  of  his  private  road  to  a  highway  by  the  building  of  defend- 
ant's dam  :  Ileld,  that  under  the  circumstances  of  the  case  the  dam  was  a 
nuisance  in  law  but  not  in  fact.  Held  further,  that  relief  should  be  granted 
for  the  inundation  of  the  land.  Held  further^  that  it  appearing  that  the  rais- 
ing of  the  grade  of  the  private  road  would  give  access  to  a  new  and  more  con- 
venient highway,  the  interruption  to  this  road  was  capable  of  pecuniary  com- 
pensation, and  therefore  remediable  at  law.     Stone  v.  Peckham,  662. 

8.  The  erection  by  a  landowner  of  a  building  overtopping  his  neighbor's 
chimneys  and  causing  them  to  smoke,  is  not  a  nuisance  which  will  give  the 
neighbor  a  right  of  action.     Bryant  v.  Lefevre,  780. 

OFFICE  AND  OFFICER.  See  Agent,  1  ;  Bills  and  Notes,  1  ;  Check,  1, 
2;  Evidence,  2  ;  Execution,  1,5;  Municipal  Corporation,  33;  Re- 
ward, 3;  Slander,  1  ;  Surety,  1,2;  United  States,  1. 

1.  The  legislature  may  repeal  a  statute  under  which  an  oflicer  has  been 
appointed,  and  the  office  expires  with  the  repeal.  State  ex  rel.  Birdsey  v. 
Baldwin,  205. 

2.  A  person  is  not  entitled  to  the  salary  of  a  public  office,  unless  he  both 
obtains  and  exercises  the  office.     Farre/l  v.  City,  334. 

3.  A  policeman  of  a  city  is  a  public  officer,  holding  his  office  as  a  trust  and 
not  as  a  matter  of  contract.     Id. 

4.  Officers  having  ^uajn"  judicial  powers,  not  liable  for  injuries  resulting 
from  acts  done  understandingly  and  in  good  faith  within  the  limits  of  their 
authority.      Van  Dusen  v.  Newcomer,  395. 

5.  A  legally-elected  officer,  duly  qualified,  is  entitled  to  the  salary,  eren 
though  debarred  from  his  duties  by  an  intruder.  Comsiock  v.  City  of  Grand 
Rapidif,  398. 

6.  The  law  presumes  that  persons  acting  in  a  public  office  have  been  duly 
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OFFICE  AND  OFFICER. 

appointed,  and  are  acting  with  authority^  until  the  contrary  is  shown.     Keely 
T.  SinderSj  525. 

7.  An  officer  de  facto  is  not  a  mere  usurper,  nor  yet  within  the  sanction  of 
law,  but  one  who,  colore  officii^  claims  and  assumes  to  exercise  official  autho- 
rity, IS  reputed  to  have  it,  and  the  community  acquiesces  accordingly.  Uus- 
sey  r.  Smith,  525. 

8.  The  acts  of  such  officers  are  held  to  be  valid,  because  the  public  good 
requires  it.     Id. 

9.  An  officer  sued  for  exceeding  his  authority  is  not  to  be  presumed  to  have 
been  ju«itificd  by  extraordinary  circumstances.     Stilson  v.  Gibhs,  589. 

10.  Where  an  officer,  by  abuse  of  his  authority,  rentiers  himself  technically 
liable  as  a  trespasser  ab  initio,  the  jury  may  nevertheless  limit  the  damages  to 
the  plaintiff's  actual  injury.     Id. 

11.  A  pledjre  by  a  candidate  for  a  public  office  that  he  will  perform  his 
duties  for  onehalf  the  legal  fees,  is  contrary  to  public  policy,  and  the  title  to 
an  office  obtained  thereby  is  invalid.     Stale  v.  Collier^  768. 

ORDINANCE.     See  Municipal  Corporation,  25  ;  Statute,  2,  15. 

PARDON.     See  Criminal  Law,  27. 

PARENT   AND   CHILD.     See   Agent,  2  ;    Specific  Performance,  13,  U  ; 
Trust  and  Trustee,  13. 

A  father  who  has  supplied,  or  is  ready  to  supply,  his  minor  son  with  neces- 
saries, cannot  be  bound  by  a  contract  of  the  son  for  necessaries.  Johnson  v. 
Smallwood,  525. 

PARTIES.    See  Account,  3  ;  Equity,  13,  28  ;  Mortoaoe,  21  ;  Prohibition,  1. 

P.VRTITION.     See  Husband  and  Wife,  9. 

PARTNERSHIP.     See  Bankruptcy,  15  ;   Equity,  5,  7  ;  Joint  Debtors,  I ; 
Limitations,  Statute  of,  2,  15. 

1.  The  occupancy  and  cultivation  by  one  of  the  farm  of  another,  under  an 
a<?reement  that  the  crops  raised  shall  be  divided  between  them  in  a  certain 
proportion,  does  not  constitute  them  co-partners.     Donneli  v.  Harshoj  62. 

2.  In  a  case  free  from  fraud,  a  conveyance  of  firm  assets  by  one  partner  in 
payment  of  his  individual  debt,  if  made  with  the  consent  of  his  co-partners,  is 
valid  as  against  firm  creditors.     Schmidlapp  v.  Carrie^  108. 

3.  Acceptance  by  creditor  of  the  note  of  one  partner,  after  dissolution  of 
firm,  in  lieu  of  a  matured  firm  note,  not  an  extinguishment  of  the  firm  debt. 
Leabo  V.   Goode,  133. 

4.  In  such  case,  a  surety  on  the  note  of  the  individual  partner  may  recover 
from  the  other  partners  money  which  he  has  paid  in  discharge  of  the  note.  Id. 

5.  If  property  seized  by  the  tort  of  one  partner  is  appropriated  to  the  use 
of  the  firm,  the  other  partners  are  liable.     Durant  v.  Rogers^  134. 

6.  Statement  of  account  between  partners  conclusive,  except  in  cases  of 
mistake,  accident,  fraud  or  undue  advantage.      Gatje  v.  Parmdee^  134. 

7.  A  dormant  partner  need  not  give  notice  of  his  retirement  from  the  firm 
to  strangers  having  no  knowledge  of  his  connection  with  it.  Nussbaumer  v. 
Becker,  205. 

8.  Where  a  partner  borrows  money  on  his  individual  note,  such  borrowing 
does  not  create  a  partnership  debt,  though  the  money  be  applied  to  partner- 
ship purposes  ;  and  the  principal  of  a  surety  on  such  note  is  the  individual 
partner,  and  not  the  partners  generally.      Peterson  v.  Roach,  205. 

9.  If  a  bank  pavs  out  firm  money  to  one  partner  upon  his  check,  in  fraud 
of  the  rights  of  the  other  partners,  an  action  at  law  cannot  be  maintained  in 
the  firm  name,  but  a  resort  must  be  had  to  equity.  Church  v.  First  Nat.  Bank, 
269. 

10.  An  assignment  by  two  partners  of  all  their  property  for  the  payment 
of  their  debts  conveys  their  separate  property,  although  their  names  in  the 
assignment  are  immediately  followed  by  the  word  **  partners.'*  Williams  r. 
Hadley,  334. 

11.  Property  purchased  by  one  co-partner  with  the  funds  of  the  firm,  the 
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title  being  taken  in  the  name  of  his  wife,  is  partnership  assets.     Partridge  v. 
WelU,  334. 

12.  As  against  the  creditor,  a  partnership  debt  is  not  extinguished  by  the 
fact  that  one  partner,  after  dissolution  gaye,  without  authority,  a  note  in  the 
firm  name  for  the  debt,  the  creditor  believing  the  note  to  be  binding.  Gardner 
V.  Conuy  398. 

13.  As  between  the  partners  themselves,  such  transaction  will  not  discharge 
the  non-consenting  partner  from  liability  to  make  contribution.     Id. 

14.  Partner  not  bound  by  accommodation  endorsement  made  in  the  name 
of  his  firm  without  his  assent.     Heffron  v.  Hanaford^  461. 

15.  A  partner's  declarations  cannot  bind  his  associates  in  concerns  foreign 
to  the  partnership,  nor  can  his  admissions  bring  such  matters  within  the  scope 
of  the  business.     Id. 

16.  A  note  was  given  by  a  debtor  to  an  execution-creditor  to  obtain  a 
release  from  a  levy,  and  was  endorsed  in  the  name  of  a  firm  by  one  of  the 
partners.  Held^  that  it  must  be  presumed  that  it  was  an  accommodation 
endorsement,  and  that  the  creditor  was  privy  to  the  facts.     Id, 

17.  Profits  made  secretly  by  one  partner  in  the  business  of  the  firm,  are 
partnership  property.      Twid  v.  Rafferty^s  AdmW^  476. 

18.  A  firm  is  dissolved  by  the  death  of  a  partner.  Jenness  v.  Carleton^  590. 

19.  A  surviving  partner  cannot  bind  co-survivors  by  signing  the  firm  name 
without  their  authority.     Id. 

20.  As  long  as  firm  debts  are  outstanding,  it  is  irregular  to  distribute  any 
assets  among  the  partners.     Z/ri//,  Adm^r  v.  Chgetf,  590. 

21.  It  is  the  duty  of  each  partner  to  aid  in  the  settlement  of  the  firm 
business  even  after  final  dissolution.     Id. 

22.  The  powers  of  partners  are  co-ordinate  whether  the  partnership  be  in 
active  operation  or  subsisting  only  for  the  purpose  of  winding  up  its  afi*airs, 
and  each  partner  should  keep  for  inspection  precise  accounts  of  his  transac- 
tions for  the  firm.     Id. 

23.  A  total  failure  to  do  this,  without  excuse,  affords  a  good  reason  for  a 
court  of  equity  to  refuse  to  supply  such  accounts.     Id. 

24.  A  court  of  equity  will  not  adjust  the  relative  rights  of  partners  when 
the  proof  is  utterly  deficient  and  inconclusive.     Id. 

25.  If  the  firm  name  be  merely  the  name  of  one  partner,  the  firm  is  not 
liable  on  a  bill  of  exchange  signed  with  such  name  without  proof  that  it  was 
made  with  the  authority  of,  and  for  the  purposes  of  the  firm.  Yorkshire 
Banking  Co.  v.  Beatson,  733. 

PASSENGER.     See  Common  Carrier,  2  ;  Railroad,  5,  25. 

PATENT.     See  Trademark,  1  ;  United  States  Courts,  14. 

1.  A  re-issued  patent  must  be  for  the  same  invention  as  the  original,  or  for 
a  part  thereof,  when  divisional  re-issues  are  granted.  Giant  Powder  Co,  ▼. 
California  Powder  Works^  269. 

2.  An  original  patent  for  a  process  will  not  support  a  re-issued  patent  for 
a  composition,  unless  the  invention  of  the  one  involves  the  invention  of  the 
other.     Id. 

3.  A  patent  for  processes  of  exploding  nitro-glycerine  will  not  support  a 
re-issue  for  a  composition  of  nitro-glycerine  and  gunpowder,  even  though  the 
original  application  claimed  the  invention  of  both  process  and  compound.  Id. 

PAYMENT.     See  Action,  8  ;  Agent,  4  ;  Assumpsit^  2  ;  Mistake,  2. 

1.  A  debtor  delivered  a  horse  to  his  creditor  to  sell  and  apply  the  proceeds 
to  the  debt.  The  creditor  exchanged  the  horse  for  other  property,  and  the 
amount  to  be  applied  was  disputed.  Ileid^  that  the  transaction  amounted  to  a 
payment,  instead  of  a  mere  basis  of  set-off.     Strong  v.  Kennedy^  398. 

2.  When  voluntary  cannot  be  recovered  back,  though  the  demand  was  ille- 
gal and  a  written  protest  filed.  Union  Pacific  Railroad  Co.y  v.  County  Com.y 
i-c,  525. 

3.  When  a  party  is  called  upon  to  pay  an  illegal  tax,  and  can  save  himself 
and  his  property  in  no  other  way  than  by  paying  it,  he  may  protest  and 
recover  it  back.     Id, 
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4.  Where,  however,  hefore  any  steps  are  taken  to  enforce  the  tax,  he  pays 
in  ihe  usual  course  of  business  at  the  tax  office  everything  that  is  charged 
against  him,  accompanying  the  payment  with  a  general  protest,  such  pay- 
ment is  not  compulsory.'    Union  Pacific  Railroad  Co,  v.  Countif  Com,,  ^c,  525. 

PENSION.    See  Limitations,  Statute  of,  8. 

PLEADING.  See  Accoukt,  5;  Cbimixal  Law,  15,  16,  26,  31,34;  Errors 
AKD  Appeals,  3 ;  Limitatioits,  Statute  op,  22. 

1.  A  plea  which  answers  only  part  of  a  count,  is  good  if  that  part  is  severa- 
ble  from  the  rest  as  a  basis  of  recovery.     Flemming  v.  Mayor  of  Hoboken^  134. 

2.  A  plaintiff  declaring  specially  upon  an  express  contract  between  third 
persons,  must  aver  his  title,  and  then  make  out  by  evidence  the  contract  and 
his  title  as  alleged.     Rose  v.  Jackson,  590. 

3.  The  right  to  sue  as  assignee  of  a  contract  must  be  positively  averred. 
An  averment  of  the  assignment  in  the  common  counts  will  not  support  a  re- 
covery upon  the  special  count  in  which  it  is  not  averred.  Nor  will  a  mere 
allusion  to  it  in  the  special  count  be  sufficient.     Id, 

POSSESSION.  See  Debtor  and  Creditor,  I,  5,  22;  Fraudulent  Con- 
veyances, 1  ;  Husband  and  Wife,  37 ;  Limitations,  Statute  of,  1 ; 
Mines  and  Mining,  5  ;  Specific  Performance,  17  ;  Vendor  and  Pur- 
chaser, 5,  9. 

1.  One  who  enters  upon  land  under  color  of  title,  intending  to  take  posses- 
sion of  the  entire  tract,  no  part  of  which  is  held  adversely  at  the  time  of  his 
entry,  is  deemed  to  be  in  possession  to  the  extent  of  his  claim.  Clark  v. 
Pottei\  62. 

2.  The  principle  that  possession  of  land  is  notice  of  title,  is  intended  to  pro- 
tect equitable  rights,  and  not  to  cover  the  possessor's  fraud.  Groion  Saving 
Bank  v.  Battt/,  205. 

3.  As  against  an  innocent  mortgagee,  notice  from  possession  cannot  be  set 
up  by  an  occupant  who  being  insolvent  put  the  title  in  the  name  of  the  mori- 
gBgor  and  who  becoming  aware  of  the  mortgage,  remained  silent,  and  per- 
mitted the  mortgagor  to  obtain  a  second  loan  on  mortgage  from  the  same 
mortgagee.     Id. 

4.  A  person  in  actual  possession  of  real  estate  binder  an  unrecorded  deed,  is, 
as  against  all  persons  having  notice  of  the  deed,  the  legal,  and  as  against  all 
other  persons  the  equitable  owner.     Tucker  v.  Vandermark,  334. 

5.  Persons  are  bound  to  take  notice  of  the  equitable  interest  of  a  person  in 
actual  possession.     Id, 

6.  If  one  takes  possession  of  the  land  of  another,  believing  and  claiming  it 
to  be  his  own,  his  possession  is  adverse.      Walhrunn  v.  Ballen,  591. 

7.  A  proposal  from  one  in  possession  to  buy  out  the  holder  of  the  true 
title,  docA  not  necessarily  amount  to  an  acknowledgment  that  the  possession  is 
not  adverse.     Id. 

8.  In  ejectment  or  trespass,  actual  possession  or  receipt  of  rent  is  pr/ma 
facie  evidence  of  title,  as  against  a  naked  trespasser.     Burt  v.  Panjaud,  662 ; 

Camphefl  v.  Rankin^  664. 

9.  Title  draws  after  it  possession  of  property  not  in  adverse  possession  of 
another.     Moore  v.  Doughss.  662. 

10.  Actual  possession  of  a  part  under  a  bona  fide  claim  to  the  whole,  is 
possession  of  the  whole,  or  so  much  thereof  as  is  not  in  the  adverse  posses- 
sion of  others.     Id. 

11.  In  such  case,  the  party  in  possession  of  such  part,  may  maintain  an 
action  of  unlawful  entry  and  detainer  against  one  who  enters  on  the  residue 
without  any  right  of  entry,  but  the  owner  of  such  residue  may  enter  on  and 
hold  the  same  without  force.     Id. 

12.  Title  by  Adverse  Possession,  209. 

PRACTICE.     See  Equity,  41,  43,  46. 

PRESCRIPTION.     See  Nuisance,  2. 

Prescriptive  enjoyment  of  light  and  air.     Note  to  Bryant  v.  Lefevre,  787, 
Vol.  XXVII.-106  J^  y       » 


Digitized  by 


Google 


842  INDEX. 

rUESUMPTION.  See  Common  Carrier,  3,  4  ;  Easement,  2  ;  Husbaxd  and 
Wife,  7  ;  Insurance,  25  ;  Negligence,  28 ;  Office  and  Officer,  6  ; 
Will,  8. 

1.  A  person  not  heard  of  for  seven  years  is  presumed  to  be  dead.  But  that 
presumption  is  not  conclusive.     Davie  et  a/,  v.  Briggs,  266. 

2.  If  it  appears  that  the  absent  person,  within  the  seven  years,  encountered 
some  specific  peril,  which  might  reasonably  be  expected  to  destroy  life,  the 
court  or  jury  may  infer  that  life  ceased  before  the  expiration  of  the  seven 
years.     Id. 

3.  Where  a  person  is  not  heard  of  for  seven  years,  there  is  no  presumption 
as  to  the  time  of  death,  but  only  that  he  is  then  dead.     Id. 

PROBATE  COURTS. 

1.  The  county  court  has  jurisdiction  only  in  the  administration  of  the  estates 
of  </eo^/ persons.      Melia  v.  Simmons^  134. 

2.  Administration  of  the  estate  of  a  person  who,  thonp^h  represented  to 
have  deceased,  is  still  alive,  is  absolutely  void,  and  an  occupation  for  ten  years 
under  claim  founded  upon  such  administration  would  not  bar  an  action  for  the 
land.     Id. 

PROHIBITION. 

Writ  does  not  lie  to  arrest  a  proceeding  at  law  for  defect  of  parties.  Bcw- 
man*s  Case,  270. 

PROMISSORY  NOTE.     See  Bills  and  Notes. 

PUBLIC  POLICY.  See  Equity,  39;  Execdtion,  1  ;  Insurance,  17;  Of- 
ficer, 11  ;  Reward,  1. 

PUBLIC  SCHOOLS.     See  Tax  and  Taxation,  2. 

1.  The  teacher,  unless  restrained  by  some  affirmative  action  of  the  board 
of  education,  has  authority  to  enforce  obedience  to  his  lawful  commands,  and 
may,  in  a  proper  case,  suspend  a  pupil  from  the  privileges  of  the  school. 
State  ex  rel.  Burpee  v.  Burton^  233. 

2.  The  decisions  of  the  department  of  public  instruction  are  entitled  to 
great  weight,  and  should  never  be  overruled  unless  clearly  contrary  to  law.     Id. 

3.  Whether  a  writ  of  mandamus  can  issue  to  compel  the  teacher  to  reinstate 
a  suspended  pupil,  quatre.     Id. 

4.  Extent  of  teacher's  authority  discussed.     Id,  Note. 

RAILROAD.  See  Action,  9  ;  Common  Carrier,  4 ;  Constitutional  Law, 
9,  20;  Equity,  31  ;  Evidence,  8;  Master  and  Servant,  6,  9;  Negli- 
gence, 1,  4,  13,  17  ;  Sale,  1  ;  Specific  Performance,  1  ;  Tax,  8. 

1.  Railroad  company  not  liable  for  drugs  furnished  on  order  of  division 
superintendent  to  a  person  injured  on  the  road  without  proof  of  the  authority 
of  the  superintendent  to  give  the  order.     Brown  v.  Railway  Co.,  63. 

2.  Where  a  railroad  is  authorized  to  use  steam  locomotives,  no  inference 
of  negligence  arises  from  the  causing  of  an  injury  by  sparks  from  such  loco- 
motives.     Ruffnerv.  Railroad  Co.,  134. 

3.  When  a  drunken,  unruly,  boisterous  passenger  endangers  by  his  acts  the 
lives  of  people,  it  is  the  duty  of  a  conductor  to  remove  such  a  passenger  from 
the  train.     Railway  Co.  v.   Vallehy,  206. 

4.  But  he  must  not  inflict  wanton  or  unnecessary  injury  upon  the  offending 
passenger,  nor  needlessly  place  him  in  peril.     Id. 

5.  If  having  exercised  reasonable  prudence,  the  conductor  expels  such  pas- 
senger, who  is  afterward  run  over  and  killed,  the  expulsion  itself  is  not  such 
proximate  cause  of  the  death  as  will  make  the  company  liable.     Id. 

6.  Purchase  of  a  ticket  does  not  give  passenger  a  right  to  stop  over  at  inter- 
vening station  without  the  consent  of  the  company.     Stone  v.  Railroad,  270. 

7.  A  passenger  who  refuses  to  pay  his  fare  becomes  a  trespasser,  and  may 
be  ejected  from  the  train.     Id. 

8.  By  refusal  to  pay  his  fare  the  passenger  deprives  himself  of  the  right  to 
insist  upon  courteous  treatment.     Id. 

9.  Testimony  to  the  effect  that  the  plaintiff  had  been  permitted  at  other 
times  to  stop  over  at  intervening  stations,  held  inadmissible.    Id. 

10.  Where  a  passenger  has  been  ejected  for  non-payment  of  fare,  he  must 
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pay  the  fare  from  the  station  where  he  first  entered  before  he  can  insist  upon 
being  carried  forward  upon  the  same  train.     Stone  v.  Railroad,  270. 

11.  That  the  passenger  attempted  to  re-enter  the  train  with  good  intent,  and 
without  a  purpose  to  defraud  the  company,  would  not  aid  him.     Id. 

12.  A  law  of  New  York  authorized  railroads  having  coutinuous  lines  to  con- 
solidate, and  a  law  of  Connecticut  provided  that  whenever  a  railroad,  lying 
within  both  states,  should  consolidate  with  another  road,  under  the  laws  of 
New  York  the  new  company  should  possess  all  the  rights  of"  the  old.  A  rail- 
road lying  within  both  states  was  consolidated  with  another  road,  but  the  lines 
of  the  two  roads  were  not  continuous.  Held,  1.  That  a  subsequent  Act  of 
New  York  recognising  the  new  corporation  validated  the  consolidation.  2. 
That  this  ratification  satisfied  the  requirements  of  the  Connecticut  act.  Mead 
V.  Railroad  Co.,  453. 

13.  The  new  corporation  succeeded  to  the  power  of  the  old  one  to  issue 
bonds  for  completing  the  road  and  to  mortgage  its  property.     Id, 

14.  And  this  power  included  the  power  to  issue  bonds  in  exchange  for 
bonds  previously  issued  by  the  old  company.     Id, 

15.  A  bill  in  equity  alleged  that  the  n«w  corporation  duly  issued  its  bonds 
and  disposed  of  them  to  bona  fide  holders :  Held,  a  sufficient  averment  that 
the  bonds  were  lawfully  issued.     !d. 

16.  After  the  bonds  were  issued,  but  before  the  mortgage  was  recorded,  a 
creditor  with  knowledge  of  these  facts,  levied  an  execution  upon  the  mort- 
gaged property  :  lldd^  that  he  obtained  no  priority.     Id. 

17.  A  court  of  chancery  has  jurisdiction  for  the  foreclosure  of  such  a  mort- 
gage, although  embracing  property  out  of  the  state.     Id. 

18.  A  court  of  chancery  may  make  a  decree  respecting  property  situated 
out  of  the  jurisdiction.     Id. 

19.  Negligence  by  a  railroad  does  not  relieve  a  person  attempting  to  cross 
its  track  from  exercising  ordinary  care  and  prudence.  Blaker^s  Ex*r,  v.  Re- 
ceivtrs,  ^c,  562. 

20.  If  it  appears  that  the  negligence  of  the  person  killed  materially  contri- 
buted to  the  disaster,  his  next  of  kin  cannot  recover.     Jd. 

21.  If  one  approaching  a  railroad  fails  to  look  and  listen,  or  if  seeing  an 
approaching  train  he  tries  to  cross  and  fails,  the  company  is  not  liable.     Id. 

22.  The  duty  of  a  person  approaching  a  railroad  to  stop,  look  and  listen, 
discussed.     Id.   Note. 

23.  Where  a  railroad  enters  upon  land  and  lays  its  track  before  making 
compensation  to  the  owner,  the  latter  is  not  entitled  to  have  the  damages  es- 
timated bv  the  value  of  the  land,  including  the  road-bed,  ties,  &c.  Greve  v. 
St.  Paul  ^  Pacific  Railroad  Co.,  702. 

24.  The  above  decision  criticised,  and  the  authorities  reviewed.     Id.  Note. 

25.  Liable  for  injuries  to  passenger  by  its  train,  even  though  his  ticket  had 
not  been  issued  by  them,  hut  by  another  railroad  over  which  it  had  running 
powers.     Foulkes  v.  Met.  Dist,  Railway,  733. 

RAPE.     Sec  Criminal  Law,  IX. 

REBELLION.     See  Confederate  States  ;  Constitutional  Law,  13. 

RECEIVER.     See  Equity,  31. 

1.  Property  tested  in  a  receiver  by  the  law  of  the  state  where  it  is  sitaated 
will  not  be  divested  by  the  law  of  another  state,  into  which  he  takes  it  in  the 
performance  of  his  duty.     Pond  v.  Cooke,  134. 

2.  And  where  such  property  is  attached  in  the  state  to  which  it  is  taken  a 
party  giving  a  receipt  to  the  ofiicer  serving  the  attachment  is  not  liable,  even 
in  nominal  damages  in  a  suit  on  the  receipt  for  refusal  to  deliver.     Id. 

3r.  A  receiver  appointed  by  a  court  in  such  a  case  stands  in  the  same  posi- 
tion as  an  assignee  or  trustee  in  insolvency.     Id. 

4.  On  the  appointment  of  a  receiver  of  an  insolvent  corporation,  its  title 
to  its  property  is  divested  by  law.     Board  of  Freeholders  v.  State  Hank,  270. 

5.  The  title  of  a  receiver  to  property  attaches  from  the  date  of  his  appoint- 
ment, and  is  not  deferred  until  he  gives  bond.     Maynard  v.  Bond,  270. 

6.  A  receiver  cannot  be  sued  or  garnished  without  leave  of  the  court. 
People  ex  rel,  v.  Brooks^  398. 
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7.  A  foreign  receiver  with  power  to  take  property,  wherever  situate  may 
sue  for  such  property  in  the  courts  of  New  Jersey.     Hurd  v.  Elizabeth^  591. 

8.  This  is  the  rule  whenever  the  creditors  of  the  person  represented  by  the 
receiver  do  not  intervene.     Id, 

9.  A  court  of  chancery  may,  under  certain  circumstances,  appoint  a  receiver 
of  the  rents  of  mortgaged  premises  pending  foreclosure  proceedings.  Uaas 
V.  Chicago  Building  Society y  733. 

RECORD.     See  Court,  1  ;  Evidence,  5,  30. 

REMOVAL  OF  CAUSES. 

1.  A  petition  for  the  removal  of  a  suit  in  equity  to  the  United  States  Cir- 
cuit Court,  with  accompanying  bond,  was  liled  in  a  state  court  during  a  term 
in  which  the  bill  was  filed,  hut  subsequently  to  the  filing  of  the  answer  and 
the  appointment  of  a  receiver  :  Ileldy  that  the  petition  was  filed  in  time  under 
the  Act  of  Congress  of  3d  March  1875.      Taylor  v.  Rockefeller^  298. 

2.  No  order  or  allowance  of  the  state  court  for  a  removal  of  the  cause  is 
necessary  under  that  act.     Id, 

3.  The  jurisdiction  of  the  state  court  is  not  ousted,  unless  the  petition  and 
record  show  a  case  of  which  the  United  States  court  has  jurisdiction  ;  but  the 
judgment  of  the  state  court  to  that  effect  is  not  binding  upon  the  United  States 
court.     Id. 

4.  Any  cause  which  might  have  been  commenced  in  the  Circuit  Court,  may 
be  removed  from  a  state  court.     Id. 

5.  Semble,  that  the  federal  courts  have  jurisdiction  where  some  of  the  indis- 
pensable parties  on  either  side  are  citisscns  of  the  same  state  as  that  of  some 
of  the  indispensable  parties  on  the  other  side.     Id. 

6.  Smihle,  that,  prior  to  the  Act  of  1875,  no  removal  could  be  had,  unless 
each  of  the  plaintiffs  could  have  sued  each  of  the  defendants  in  the  federal 
court.     Id. 

7.  But  under  that  act  the  power  of  removal  may  be  enjoyed  where  in  a  suit 
there  are  several  controversies  of  which  one  is  wholly  between  citizens  of  dif- 
ferent states,  and  can  be  fully  determined  as  between  them.     Id. 

8.  Upon  the  question  of  citizenship,  the  court  looks  to  the  citizenship  of  the 
trustee,  not  of  the  cfstui  que  trust.     Id, 

9.  SembUf  that  the  "controversy'*  mentioned  in  the  Act  of  1875,  between 
the  petitioners  and  the  opposite  party,  need  not  be  the  main  controversy  in 
the  case.     Id, 

10.  A  controversy  wholly  between  citizens  of  different  states,  fully  deter- 
minable as  between  them,  entitles  either  of  such  parties  to  removal,  though 
not  fully  determinable  as  between  the  remaining  parties.     Id, 

11.  The  Circuit  Court,  upon  such  removal,  obtains  jurisdiction  over  the 
whole  cause.     Id. 

12.  Removal  of  causes  under  Act  of  3d  March  1875,  discussed.    Id,  Note. 

13.  A  cause  can  be  removed  after  a  new  trial  has  been  granted  in  the  state 
court.     Railucay  Co.  v.  AfcKinley,  462. 

REPLEVIN.     See  Conflict  op  Laws,  2  ;  Mortgage,  16. 

A  receiptor  of  goods  attached,  who  by  his  receipt  has  bound  himself  to 
return  them,  has  a  special  property  in  them,  and  can  maintain  replevin.  Pe- 
ters V.  Stetvartf  331. 

RESCISSION.    See  Contract,  10  5  Fraud,  8  ;  Vendor  and  Purchaser,  9,  14. 

REWARD. 

1.  Where  a  reward  is  offered  for  information  leading  to  the  apprehension 
of  a  felon,  a  police  constable,  to  whom  the  felon  has  voluntarily  offered  to 
surrender  himself,  is  not  entitled  to  the  reward.     Bent  v.  The  Bank^  291. 

2.  En;:land  v.  Davidson,  11  A.  &  E.  856,  commented  upon.     Id. 

3.  Right  of  officers  to  take  reward  when  acting  solely  under  their  official 
authority.     Id.  Note, 

RIPARIAN  RIGHTS.     See  Waters  and  Watercourses,  1,  8,  9. 

Where  a  navigable  river  was  meandered  in  making  the  public  surveys  and 
the  United  States  has  granted  the  land  bounded  by  the  meander  line,  the 


Digitized  by 


Google 


INDEX.  845 

RIPARIAN  RIGHTS. 

grantee  takes  to  the  river.  Accretions  to  such  land  belong  to  him  and  can> 
not  be  selected  by  others  as  swamp  and  overflowed  land.  Alinto  v.  Delaney, 
733. 

RIVER.     See  Ripabiak  Rights. 

SALE.  See  Cowstitutional  Law,  2  ;  Contbact,  2  ;  Debtob  and  Cbeditob, 
13;  Fbauddlekt  Conveyance,  1  ;  Husband  and  Wife,  48;  Stoppaob 
IN  Teansitu,  1  ;  Tax  and  Taxation,  I  ;  Vendob  and  Pubchaseb. 

1.  PlaintifT  being  interested  as  a  bondholder  in  the  completion  of  a  rail- 
road boaglit  timber  on  his  private  account  in  order  to  have  it  ready  when 
wanted  by  the  railroad.  Subsequently,  contractors  for  the  building  of  the 
road  and  the  furnishing  of  the  material  applied  to  him  for  the  timber,  which 
he  delivered  to  them.  No  terms  were  agreed  upon,  nor  was  it  stipulated  that 
the  timber  was  to  be  used  for  the  railroad,  but  both  parties  so  understood. 
While  the  contractors  were  transporting  the  timber  it  was  attached  by 
creditors  of  the  railroad.  Held,  that  the  transaction  was  a  sale  to  the 
contractors,  and  that  plaintiff  could  not  maintain  replevin.  Colegrove  v. 
Shotr,  135. 

2.  Upon  a  sale  of  a  specified  quantity  of  goods  from  a  mass,  identical  in 
kind  and  uniform  in  value,  a  separation  of  the  quantity  sold  is  not  necessary 
to  pass  the  title  ;  otherwise,  where  the  articles  composing  the  mass  are  of 
different  qualities  and  values.     Uurffx,  Hires,  161,  and  Note, 

3.  A  purchaser  of  a  number  of  articles  not  obliged  t^  accept  any  unless  all 
be  delivered.     Hausman  v.  Nife,  194. 

4.  Whether  a  delivery  of  goods  to  a  common  carrier  not  designated  by  the 
purchaser  is  sufficient  to  transfer  the  title,  quctre.     Id, 

5.  If  a  vendee  of  corn  under  an  agreement,  that  if  it  does  not  prove  to  be 
of  grade  No.  2,  the  title  is  not  to  pass,  sells  the  same  after  it  is  rejected  as 
No.  2,  he  will  be  liable  for  the  price  received  by  him.     Burns  v.  Mays,  591. 

6.  Plaintiffs  contracted  to  sell  **  twenty-five  tons  (more  or  less)  Penang 
pepper  *  *  name  of  vessel  or  vessels  *  *  to  be  declared  within  sixty 
days."  Within  that  time  plaintiffs  declared  twenty -five  tons  by  a  vessel,  but 
only  twenty  tons  complied  with  the  terms  of  the  contract,  and  made  no  further 
declaration.  Held,  that  it  was  an  entire  contract,  and  the  vendees  were  not 
bound  to  accept  the  twenty  tons.     Renter  v.  Sala,  734. 

7.  In  the  absence  of  fraud  on  the  part  of  an  executor  to  induce  the  pur- 
chase of  land  of  his  testator,  the  rule  of  caveat  emptor  applies  in  all  its  strict- 
ness.    Bond  y»  Ramsey,  791. 

SALVAGE.     See  Admibalty,  IV. 

SAVINGS  BANK.     See  Cobpobation,  2. 

SCHOOL.     See  Public  Schools. 

SERVANT.     See  Masteb  and  Sebvant. 

SET-OFF.     See  Fobmeb  Adjudication,  5  ;  Patmbnt,  1. 

1.  The  assignee  of  a  judgment  with  notice  that  the  judgment-debtor  had 
an  unsettled  demand  against  the  plaintiff,  but  without  notice  of  an  equitable 
right  to  have  it  set-off,  will  be  protected.     Ulmnn  v.  Kline,  206.       ' 

2.  Joint-debts  cannot  be  set-off  against  separate  debts,  unless  there  be 
some  special  equity.     Bank  v.  Hemingray,  462. 

3.  If  there  is  such  equity,  the  bankruptcy  of  the  party  against  whom  they 
exist,  is  sufficient  ground  for  the  allowance  of  the  set-off.     Id. 

4.  In  an  action  on  a  note  which  the  plaintiff  holds  as  collateral  security  for 
a  loan  to  the  insolvent  payee,  against  whom  the  maker  is  entitled  to  an  equit' 
able  set-off,  the  plaintiff  can  only  recover  the  amount  of  the  debt,  and  not  the 
amount  of  his  attorney's  fees.     Id, 

5.  A  plaintiff  cannot  fix  the  amount  of  a  contested  bill  by  giving  credit  for 
what  he  claims  it  should  be.     McEwen  v.  Bigelow,  526. 

6.  A  defendant  can  withhold  his  claim  of  set-off  to  be  litigated  in  another 
suit.     Id, 

7.  A  judgment  recovered  before  one  justice  can  be  ascertained  and  applied 
by  another  in  satisfaction  of  a  counter  claim  recovered  before  him.    /(/• 
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SHERIFF  AND  SHERIFF'S  SALE.     See  Execution.  1,  5,  6,  8. 

1.  A  sheriflPs  deed  jrood  upon  its  face  cannot  be  collaterally  assailed  afteT 
the  lapse  of  half  a  century  because  the  sale  was  made  on  a  day  different  from 
that  advertised,  there  being  no  evidence  of  fraud  or  to  conn^t  the  purchaser 
with  the  mistake.     Houk  v.  Cross,  133. 

2.  A  sheriff  ajrreed  that  his  private  debt  should  be  set-off  against  a  note 
given  for  the  purchase-money  of  land  sold  by  him  as  sheriff.  The  parties 
entitled  to  the  proceeds  of  the  land  treated  the  note  as  paid,  and  compelled 
the  sheriff's  sureties  to  pay  them  the  money.  Held,  that  the  sureties  could 
not  recover  against  the  maker  of  the  note.     Sweet  v.  Jeffries,  272. 

3.  Where  moneys  belonging  to  execution-creditors  are  deposited  in  bank  by 
him  as  sheriff,  and  are  attached  by  his  individual  creditors,  he  may  interplead 
to  protect  the  fund  as  trustee  for  those  entitled  to  the  money.  Meadowcroft 
V.  Agnrw,  734. 

4.  Whore  the  proceedings  on  an  execution  are  in  substantial  compliance 
with  the  law,  the  sale,  though  somewhat  informal,  is  good,  and  will  protect 
the  purchaser  without  a  change  of  possession.     Fitzpatrick  v.  Pcahody,  791. 

SHIPPING.     Sec  Admiralty. 

1.  A  shipowner  who  charters  his  vessel,  is  impliedly  bound  to  see  that  she  is 
seaworthy,  and  to  keep  her  in  proper  repair.      Work  v.  Leathers,  63. 

2.  But  a  breach  of  this  contract  will  not  relievo  the  hirer  from  paying  for 
the  use  he  makes  of  the  vessel.     Id. 

3.  The  contract  of  a  shipmaster  to  carry  to  a  certain  port,  means  that  he  is 
to  bring  his  vessel  to  some  wharf  or  convenient  place  of  discharge.  Hodgdon 
V.  Railroad  Co.,  327. 

4.  The  master  of  a  vessel  arrived  in  port,  but  could  not  reach  any  wharf 
for  some  davs,  on  account  of  ice:  Held,  that  he  was  not  entitled  to  demurrage. 
Id. 

5.  The  fact  that  the  consignees  broke  a  passage  for  other  vessels  did  not 
entitle  this  master  to  demand  the  same  help.     Id. 

SLANDER.     See  Tkial,  2. 

1.  Words  falsely  and  maliciously  charging  a  public  oflBcer  with  ignorance 
and  incapacity  to  perform  the  duties  of  an  oflRce  of  profit,  and  directly  tend- 
ing to  Injure  him  therein,  are  actionable  per  se.     Spiering  v.  Andrae,  186. 

2.  When  charge  of  incapacity  in  office  amounts  to  slander.     Id.  Note. 

3.  It  is  sufficient  if  the  gravamen  of  the  charge  be  proven.  Dufresne  v. 
Weise,  398. 

4.  Where,  the  proof  was  that  defendant  used  words  of  similar  import  to 
those  charged,  though  not  quite  the  exact  words,  the  variance  was  imma- 
terial.    Id. 

5.  Words  falsely  charging  an  act  criminal  by  the  law  of  the  place  of  the 
act  are  slanderous  per  se,  although  the  act  be  not  criminal  by  the  law  of  the 
place  of 'speaking.     Id. 

6.  Where  words  are  actionable  per  se,  pecuniary  loss  is  presumed.  Where 
they  are  not  it  is  necessary  to  prove  special  damage.     Shafer  v.  Ahalt,  462. 

7.  Words  charging  an  offence  are  not  actionable  per  «c  unless  the  offence 
subjects  the  party  to  corporal  punishment.     Id. 

8.  Special  damage  is  that  which  is  the  natural  consequence  of  the  slander, 
and  not  such  as  is  occasional  and  accidental,  such  as  sickness.     Id. 

SMUGGLING.     See  Statute,  6. 

SPECIFIC  PERFORMANCE.  See  Evidence,  19  ;  Trust  and  Trustee,  13. 
•  1.  Specific  performance  refused  of  a  contract  to  build  a  railroad,  although 
the  estimates,  &c.,  were  to  be  made  by  the  railroad,  and  the  payments  were  to 
be  made  in  its  stocks  and  bonds,  the  railroad  having  refused  to  carry  out  the 
contract  solely,  as  it  alleged,  because  of  its  inability  to  comply  with  a  supple- 
ment to  the  act  of  incorporation,  the  penalty  for  non-compliance  being  a  for- 
feiture of  its  charter.     Duuforth  v.  Railroad  Co.,  206. 

2.  The  court  refused  to  consider  the  constitutionality  of  the  supplement,  or 
to  direct  the  railroad  to  make  estimates  for  the  work  already  done.     Id. 

3.  Where  a  vendor  of  real  estate  agrees  that  if  a  certain  street  be  not 
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opened  in  two  yeftrs,  he  will,  upon  a  reconveyance,  refund  the  money,  a 
court  of  equity  will  speciDcally  enforce  this  agreement.  Ker/oot  r.  Breck' 
enridpff  206. 

4.  Where  the  wife  has  not  joined  in  the  contract,  it  is  erroneous  to  decree 
specific  performance  by  her.     Mafhison  r.   Wilaon^  335. 

5.  The  insolvency  of  a  purchaser  who  was  to  pive  a  mortgage  for  part  of 
the  purchase-money,  but  who  offered  to  pay  the  whole  in  cash  if  desired,  is  no 
defence  apainst  specific  performance.      Hughes  v.    Young,  788, 

6.  Where  the  person  throuph  whom  plaintiff  claims,  could  not  claim  specific 
performance,  the  plaintiff  cannot  do  so  without  showing  that  he  is  a  bona  Ji<h 
purcnaser.      [Jerry  v.   Whitney^  463. 

7.  Stipulations  not  actually  made,  and  to  which  the  parties  might  not  have 
assented,  cannot  be  imported  into  a  contract.      Nims  v.   Vaugh,  591. 

8.  Where  a  demand  has  once  been  made  and  refused,  it  is  not  necessary  to 
repeat  it  before  suit.     Id, 

9.  Will  not  be  refusc<l  as  inequitable  because  of  the  fluctuation  of  values, 
where  the  court  has  no  means  of  knowing  what'  bearing  the  contract  had  on 
the  negotiations  of  the  parties.     Id. 

10.  Generally,  when  a  contract  respecting  real  property  is  unobjectionable, 
equity  will  decree  specific  performance.  But  the  court  may,  under  certain  cir- 
cumstances, refuse  its  aid.  or  it  may  rescind  the  contract.  W.  Va.y  0.  ^  0. 
L.  Co,  v.    Vmal,  662. 

11.  When  general  rules  and  principles  will  not  furnish  any  exact  measure 
of  justice,  the  court  will  withhold  or  grant  relief  according  to  the  circum- 
stances of  each  case.     Id. 

12.  Tn  the  ca«o  of  parol  contracts  for  land,  partly  execnted,  it  is  the  duty 
of  the  court  to  exert  proper  means  to  ascertain  the  terms  of  the  contract.    Id, 

13.  Should  be  decreefl  of  a  contract  between  father  and  son,  that  if  the  son 
would  enter  upon  and  improve  certain  land,  the  father  would  make  him  a  deed 
for  it,  in  purs^uance  of  which  the  son  enters  on  the  land.  Lorentz  v.  LorentZy 
663. 

14.  Such  contracts  must  be  established  by  clear,  definite  and  certain  proof. 
Id. 

15.  Not  extended  to  contracts  relating  to  other  matters  than  conveyance  of 
land.     Brittain  v.  Ros'iiter,  716. 

16.  A  parol  contract  for  sale  of  land  will  not  be  enforced  unless  explicit, 
nor  unless  the  boundaries  of  the  land  are  already  defined.  Brown  v.  Lordy 
734. 

17.  If  possession  is  relied  on  to  enforce  parol  agreement,  it  must  have  been 
visible,  notorious  and  exclusive,  and  taken  under  the  agreement.     Id. 

STATUTE.     See  Constitutional  Law,  30;  Criminal  Law,  39;   Tax  and 
Taxation,  2. 

1.  Even  if  two  statutes  on  same  subject  be  not  in  terms  repugnant,  if  the 
later  statute  is  clearly  intended  to  prescribe  the  only  rule  which  should  govern 
the  case  provided  for,  it  will  repeal  the  earlier  act.  State  v.  The  Mayor y  ^c, 
20,  and  AW. 

2.  This  rule  applied  to  municipal  ordinances.     Id, 

3.  A  lej;islative  grant  of  a  privilege  to  one  person  not  repealed  by  an  act 
giving  all  others  the  same  right  under  certain  conditions.  State  v.  Cieland, 
63. 

4.  An  act  was  passed  in  1872.  A  revision  in  1875  repealed  all  public  laws 
not  contained  therein,  except  acts  which,  though  public  in  form,  were  of  a 
private  nature.  This  act  was  not  contained  in  the  revision.  By  an  estab- 
lished custom  the  acts  of  each  year  were  published  by  the  secretary  of  state 
in  two  pamphlets,  one  called  **  Public  Acts*'  and  the  other  **  Private  Acts  and 
Resolutions."  This  act  was  published  among  the  private  acts  for  the  year 
1872.  I/eidy  that  it  was  to  be  presumed  that  the  legislature  acted  with  refer- 
ence to  this  usage  and  classification,  and  intended  to  preserve  the  act  in  ques- 
tion.    iSi^//e  V.  Sargenty  243. 

5.  Statutes  in  derogation  of  the  common  law  are  to  be  so  construed  as  not 
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STATUTE. 

to  infringe  upon  the  principles  of  the  common  law  to  any  greater  extent  than 
is  plainly  expressed.     State  y,  Clinton^  271. 

6.  An  action  of  debt  cannot  be  maintained  by  the  United  States  for  penal- 
ties prescribed  by  the  Act  of  Congress  to  prevent  smuggling,  approved  July 
18th  1866.  That  act  contemplated  only  a  criminal  proceeding.  United  States 
V.  Clajlin,  271. 

7.  Nor  does  section  3082  of  the  Hevised  Statutes  authorize  a  civil  action. 
Id. 

8.  A  recital  in  a  statute  that  a  former  statute  had  been  repealed,  is  not  con- 
clusive.    Id. 

9.  When  a  new  statute  covers  the  whole  subject-matter  of  an  old  one,  the 
latter  operates  by  way  of  substitution,  and  the  former  is  impliedly  repealed. 
It  is,  however,  necessary  that  the  objects  of  the  two  statutes  are  the  same.  If 
not,  both  statutes  will  stand,  though  they  refer  to  the  same  subject.     Id. 

10.  Where  a  statute  creates  a  new  offence  and  provides  a  remedy  by  a  par- 
ticular method  of  proceeding,  that  method  must  be  preserved.  CommissianerSf 
^c,  V.  Bank  of  Findley,  526. 

11.  An  Ohio  statute  provided  that  anyone  aiding  in  the  loan  of  public 
moneys  should  be  guilty  of  embezzlement  and  subject  to  imprisonment  and  a 
fine  of  double  the  amount  embezzled,  such  fine  to  be  a  judgment  in  favor  of 
the  party  injured,  and  to  be  collected  as  other  judgments.  Ueld,  that  this  act 
created  a  new  offence,  and  that  the  remedy  therein  given  was  exclusive  of  a 
civil  action  for  the  same  offence.     Id. 

12.  A  statute  exempting  property  from  levy  and  sale,  is  not  to  be  construed 
strictly.      Wasihhum  v.  Goodheart,  .'591. 

13.  In  construing  a  statute,  aid  may  be  derived  from  attention  to  the  state 
of  things  as  it  appeared  to  the  legislature  when  the  statute  was  enacted.  Pratt 
V.  Union  Pacijic  Railroad  Co. ,  663. 

14.  In  considering  what  cases  fall  within  a  statute,  the  intention  of  the 
makers  governs.     Brawn  v.  Gates^  734. 

15.  The  repeal  of  an  ordinance  pending  a  prosecution  under  it  releases  the 
defendant.     Cittf  of  Kansas  v.  WhitCy  735. 

16.  When  an  act  is  repealed  without  a  saving  clause,  it  must  be  considered 
f^s  to  future  transactions  as  if  it  had  never  existed.     Curran  v.  Owensy  735. 

17.  A  right  of  action  depending  solely  upon  statute,  falls  with  the  repeal 
of  the  statute,  unless  it  has  been  carried  into  judgment.     Id. 

18.  Whether  the  repealing  act  was  intended  to  afiect  pending  suits,  must  be 
gathered  from  the  repealing  act  itself.     Id. 

19.  If  the  section  in  the  old  act  which  gave  the  right  of  action  is  substan- 
tially re-enacteid  in  the  repealing  statute,  suits  brought  thereon  are  saved.    Id. 

STOPPAGE  IN  TRANSITU. 

1.  Delivery  of  goods  by  the  vendor  to  a  carrier^  even  though  the  carrier  be 
hired  by  the  purchaser,  is  only  constructive  delivery  to  the  purchaser.  Ex 
parte  Rosevear  Clay  Co.,  791. 

2.  Till  the  goods  are  in  the  actual  possession  of  the  purchaser  the  transit  is 
not  at  an  end,  and  it  makes  no  difference  that  their  ultimate  destination  has 
not  been  communicated  by  the  purchaser  to  the  vendor.     Id. 

STREAM.     See   Equity,    22 ;   Ripabiak   Rights  ;    Wateks   and   Watbb- 

CODRSE8. 

STREET.     See  Municipal  Cobporation,  4, 10,  13,  19,  29,  30,  31,  32. 

SUBROGATION.     See  Insubanob,  9. 

1.  A  first  mortgagee,  who  pays  taxes  upon  the  faith  of  a  promise  by  a 
second  mortgagee  to  repay  him,  cannot,  as  against  the  second  mortgagee,  be 
subrogated  to  the  original  lien  of  the  township  for  the  taxes.  Manning  v. 
Tuthill,  207. 

2.  A  mere  volunteer,  who  pays  another's  debt,  is  not  entitled  to  be  subro- 
gated to  the  creditor's  rights,  but  if  the  person  paying  the  debt  does  so  for  the 
protection  of  his  own  rights,  the  substitution  should  be  made.  Young  v.  Mot' 
gan,  792. 
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SUNDAY.     See  Crimikal  Law,  45  ;  Ihtoxicatino  Liquobs,  I. 

Whenever  an  act  must  be  done  in  a  given  period,  Sundays  which  fall  within 
the  period  make  a  part  of  it ;  bat  if  the  period  closes  on  Sunday,  the  act  may 
be  done  on  the  following  day.     Barnes  r.  Eddt/^  664. 

SUPPORT. 

1.  The  right  of  lateral  support  extends  only  to  the  soil  in  its  natural  condi- 
tion, and  does  not  protect  whatever  is  placed  on  the  soil,  increasing  its  down- 
ward and  lateral  pressure.     Northern  Trans.  Co,  v.  Chicago^  587. 

2.  SuppoBT,  Lateral  AND  Subjacent,  529. 

SURETY.     See  Bankruptct,   16;    Guaranty;    Husband  and  Wifb,  49; 
Limitations,  Statute  of,  3  ;  Partnership,  4,  8. 

1.  Surety  on  bond  of  officer  not  responsible  for  performance  of  duties  not 
belonging  to  the  office  when  the  bond  was  signed,  and  not  discharged  by  the 
addition  of  such  duties.      Gaussen,  ExW,  ^c,  v.  United  States^  64. 

2.  Where  an  officer  is  required  to  perform  a  special  duty,  for  which  he  gives 
a  special  bond,  no  liability  therefor  attaches  to  his  general  bondsmen.  Su- 
pervisors of  Milwaukee  v.  JEhlers,  136. 

3.  Where  a  principal  takes  sureties  for  his  agent  without  disclosing  to  them 
his  discovery  of  a  previous  default  by  the  agent,  he  cannot  recover  from  them. 
Dinsmore  r.  Sidbailf  463, 

4.  Abandonment  by  creditor  of  a  mortgage  sufficient  to  secure  his  debt,  will 
discharge  a  surety,  and  he  may  make  this  defence  in  a  court  of  law.  Renegar 
T.  Thompson  y  644. 

5.  Where  facts,  which,  if  known,  might  have  deterred  the  surety,  are,  with 
the  knowledge  of  the  creditor,  misrepresented  to  him,  although  not  with  a 
fraudulent  purpose,  he  is  not  bound.      Warren  v.  Branchy  735. 

6.  The  creditor  is  not  bound  to  disclose  facts  not  connected  with  the  sure- 
tyship unless  the  surety  makes  inquiry.     Id. 

7.  If  the  creditor  fraudulently  conceals  such  facts,  or  has  reason  to  believe 
that  the  principal  must  have  used  fraud,  the  surety  is  not  bound.     Id. 

8.  Distinction  between  guaranty  and  suretyship.  Note  to  Birdsall  v.  Hea- 
cocky  757. 

TAX  AND  TAXATION.      See  Constitutional  Law,  2,  14,  22;  Evidence, 
12;  Municipal  Corporation,  5,  27  ;  Patment,  3;  Subrogation,  1. 

1.  A  state  tax  on  the  amount  of  an  auctioneer's  sales  is  a  tax  on  the  goods 
sold.      Cook  v.  Penrntylvanioy  57. 

2.  A  provision  in  a  constitution  exempting  from  taxation  property  ''neces- 
sary for  school  purposes,"  is  more  extensive  than  **  for  the  use  of  schools." 
Northwestern  Unirerfdtg  v.  The  People j  366. 

3.  The  former  includes  property  which  is  not  itself  in  actual  use  by  the 
school,  but  which,  by  being  rented,  produces  an  income  for  the  support  of  the 
school.     Id, 

4.  Exemption  of  corporations  from  taxation.     Id,  Note. 

5.  A  surrender  of  the  right  of  taxation  is  never  to  be  presumed,  but  must  be 
the  result  of  express  terms  or  necessary  inference.  County  Commissioners  v. 
Sisters  of  Charity ,  399. 

6.  Exemption  being  a  surrender  of  the  power  of  taxation,  is  subject  to  the 
same  principle.     Id. 

7.  No  general  principle  of  law  exempts  charitable  corporations  from  taxa- 
tion.    Id, 

8.  The  charter  of  a  railroad  company  provided,  **that  the  said  road  or 
roads,  with  all  their  works,  improvements  and  profits,  and  all  the  machinery 
of  transportation  used  on  said  road,  are  hereby  vested  in  the  said  company, 
incorporated  by  this  act,  and  their  successors  for  ever ;  and  the  shares  of  the 
capital  stock  of  the  said  company  shall  be  deemed  and  considered  personal 
estate,  and  shall  be  exempt  from  the  imposition  of  any  tax  or  burden  :*'  HeLd^ 

1.  That  the  exemption  from  taxation  was  a  contract  between  the  state  and 
the  corporators,  within  the  protection  of  the  Constitution  of  the  United  States  ; 

2.  That  the  property  and  franchises  of  the  company,  and  the  gross  receipts 
derived  from  the  exercise  of  such  franchises,  were  exempt  from  taxation. 
State  V.  B.  ^  0   Railroad  Co.,  464. 
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TAX  AND  TAXATION. 

9.  The  receipts  from  the  road  and  from  lateral  roads,  and  from  all  neces- 
sary buildings  and  works,  were  exempt  from  taxation,  whether  constructed 
with  money  derived  from  the  subscription  to  the  capital  stock,  or  from  sales 
of  the  stock,  or  from  monev  borrowed,  or  from  the  undistributed  profits. 
State  V.  JJ.  ^  0.  Railroad  Co.,  464. 

10.  Necessary  buildings  and  works  were  such  as  were  reasonably  conve- 
nient and  appropriate  to  the  operation  of  the  road.     Id, 

11.  The  elevators,  wharves,  piers  and  docks  owned  by  the  defendant  were 
necessary  for  its  business  as  a  common  carrier  ;  but,  as  such  common  carrier, 
it  had  no  right  tp  use  them  for  the  storage  of  freight,  after  the  consignee  had 
had  a  reasonable  time  to  remove  the  same.     Id, 

12.  Hotels  and  buildings  for  the  accommodation  of  passengers  were  neces- 
sary to  the  business  of  the  road,  and  therefore  within  its  charter,  although  not 
expressly  authorized.     Id. 

13.  Whoever  claims  a  surrender  of  the  power  to  tax,  must  show  it  in  lan- 
guage that  will  admit  of  no  other  reasonable  construction.  Iloge  v.  Railroad 
Co.,  526. 

14.  The  distinction  between  taxes  and  special  assessments  for  benefits,  has 
been  so  generally  recognised  that  it  must  be  considered  as  settled.  Brooks  v. 
Mayor  of  Baltimore,  589. 

15.  Chancery  has  jurisdiction  to  enjoin  the  collection  of  a  tax.  Kiniball  v. 
Merchants'  Sao.  ^  L.  Co.,  736. 

16.  Taxation  op  Bonds  or  Stock  op  Foreign  States,  Municipali- 
ties AND  Corporations,  1. 

TELEGRAPH. 

1.  Under  the  Wisconsin  statute,  empowering  the  court  to  compel  parties  to 
allow  inspection  of  papers,  the  court  may  order  a  telegraph  company  defend- 
ant to  deposit  in  court  for  inspection  originals  of  messages  transmitted  by 
them,  duly  verified.     Phelps  v.  Tklegraph  Co.,  399. 

2.  Inviolability  op  Telegraphic  Correspondence,  65, 

TENANT  IN  COMMON.     See  Husband  and  Wipe,  39. 

TENDER. 

1 .  Tender  after  default  does  not  discharge  the  lien  of  a  mortgage.  Crnin  v. 
McGoon,  179. 

2.  Such  tender  should  be  kept  good.     Id, 

3.  Distinction  between  mortgages  and  debts  as  to  tender  after  default,  /e/., 
Note. 

4.  Objection  to  the  mode  of  tender  must  be  made  at  the  time  of  tender. 
Browning  v.  Crouse,  399. 

5.  A  tender  does  not  remain  in  force,  if  the  payment  is  refused  and  received 
back.     Id. 

6.  One  who  relies  on  a  tender  mast  pay  the  money  into  court.  Gilkeson  v. 
Smith,  736. 

TIME. 

A  probate  court  appointed  commissioners  on  an  insolvent  estate  of  decedent, 
and  allowed  six  months  for  creditors  to  prove  their  claims  :  Held,  that  the 
commissioners  must  sit  on  the  last  day  of  the  six  months,  and  if  that  came  on 
Sunday,  they  must  sit  the  following  day.     Barnes  v.  Eddy,  664. 

TITLE.     See  Executor  and  Administrator,  8. 

TORT.     See  Partnership,  5. 

TRADE-MARK. 

1.  So  much  of  Title  60  of  the  Revised  Statutes  as  relates  to  trade-marks  is 
unconstitutional,  a  trade-mark  not  being  a  writing  or  discovery,  nor  its  maker 
an  author  or  inventor  within  the  meaning  of  the  constitution.  Leidentdorfy, 
Flint,  37,  and  Note. 

2.  The  word  **  Worcestershire,'*  as  applied  to  sauce,  has  become  generic  in 
meaning,  and  the  fact  that  persons  manufacturing  a  sauce  by  that  name  reside 
in  Worcestershire,  England,  does  not  give  them  the  sole  right  to  such  name. 
Lea  V.  Deakin,  322. 
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TRADE-MARK. 

3.  Plaintiffs  hnrinp  known  for  many  years  that  there  was  a  sauce  manufac* 
tured  by  other  persons,  to  which  this  term  was  applied,  and  having  taken  no 
steps  to  prevent  it,  there  may  be  said  to  have  been  something  in  the  nature 
of  an  acquiescence.      I^ea  v.  Deakin^  322. 

4.  Application  of  name  as  a  trademark.     Id.^  Note. 

TRESPASS.     See  Action,  9;  Officer,  10;  Possession,  8:  Railroad,  23. 

1.  In  trespass  for  an  assault  the  provocation,  though  offered  in  evidence  to 
justify  the  assault,  may,  if  insufficient  for  that  purpose,  be  considered  by  the 
jury  in  mitigation  of  damages.     Burke  v.  Mttvin,  335. 

2.  And  it  makes  no  difference  th»tthe  plea  is  the  general  issue,  with  notice 
only  that  the  facts  would  be  proved  as  a  justification.     Jd. 

TRIAL.      See  Evidence,  9  ;    Jury,  2 ;    Negligence,  21  ;    United  States 

CoCRTS,   15. 

1.  An  admission  in  writing  or  of  record  made  at  first  trial  binding  at  an- 
other trial.      Holly  v.   Young^  64. 

2.  In  slander  defendant  offered  evidence  of  the  plaintifTs  bad  reputation. 
The  court  limited  him  to  ten  witnesses :  Held^  to  be  a  ground  for  granting  a 
new  trial.      [\'ord  v.  Dtck\  464. 

3.  The  party  holding  the  affirmative  of  an  issue  ought  to  open  and  close, 
and  if  plain  tiff -hold  the  affirmative  of  any  one  of  a  number  of  issues,  he  oujiht 
to  begin.  A  liberal  discretion,  however,  is  allowed  to  the  court  on  tbis  ques- 
tion, and  this  will  not  be  reviewed  except  upon  plain  error.  Montgomery  v. 
.<icindhr,  526. 

4.  Where  there  is  only  a  sciniilhi  of  evidence,  the  case  should  be  taken  from 
the  jury.      Coiuly  v.  McDonald,  592. 

5.  Where  the  evidence  has  a  legal  tendency  to  make  out  a  proper  case,  its 
weight  and  sufficiency,  however  slight,  is  a  question  for  the  jury.     Id, 

TROVER. 

1.  A  judgment  in  trover,  without  satisfaction,  does  not  pass  the  title  of  the 
property  to  rhc  defendant.     Atwattr  v.  Tupptr^  271. 

2.  Plaintiff  brought  two  actions  of  trover  against  A.  and  B.,  who  had  sev- 
erally and  successively  converted  the  property.  He  obtained  judgment  against 
A.:  Held  J  lo  be  no  bar  to  the  maintenance  of  the  suit  against  B.     Id. 

3.  And  held,  that  the  judgment  was  to  be  for  the  full  value  of  the  property. 
Id. 

4.  The  value  of  the  property  had  been  found  upon  a  hearing  on  the  general 
issue  before  the  filing  of  the  plea  in  bar  of  the  further  maintenance  of  the  ac- 
tion. Plaintiff  demurred  to  that  pica,  and  the  court  sustained  the  demurrer. 
The  defendant  then  claimed  the  right  to  be  heard  upon  the  question  of  dam- 
ages: lit  hi,  that  he  was  not  entitled  to  a  further  hearing.     Id. 

TRUST  AND  TRUSTEE.  See  Bills  and  Notes,  2;  Collateral  Secu- 
rity, I  ;  Corporation,  10  ;  Equity,  41  ;  Justice  of  tue  Peace,  1  ; 
Limitations,  Statute  of,  6. 

1.  Grnniee  of  land  retaining  the  purchase-money  as  indemnity  until  encum- 
brance is  removed,  is  a  trustee  of  the  money  for  the  vendor,  and  chargeable 
with  interest  for  its  use.     McCrai  v.  Martitn^  64. 

2.  All  the  power,  influence  and  skill  of  one  occupying  a  relation  of  trust 
is  to  be  used  for  the  advantage  of  the  beneficiary,  and  all  profits  and  increase 
belong  to  the  latter.      Birknuyer  v.  Kellerman,  202. 

3.  Although  a  trustee  has  no  right  to  settle  a  debt  due  him  as  trustee  by 
cancelling  one  due  from  himself  to  the  debtor,  yet  if  the  cistui  qur  trust  adopts 
the  settlement,  and  compels  the  sureties  of  the  trustee  to  make  good  the 
amount  to  him,  they  cannot  afterward  recover  it  of  the  original  debtor.  Sweet 
V.  Jrffrieni,  272. 

4.  A  purchaser  of  land  died  without  completing  his  paymentSf  and  the 
vendor  without  manifesting  any  intention  of  enforcing- a  right  of  forfeiture 
resold  one-half  of  the  land  to  a  third  person,  and  one-half  to  the  widow  of  the 
purchaser  for  the  balance  due,  which  was  less  than  the  value  of  the  land. 
Held,  that  the  widow  took  the  title  in  trust  for  her  husband's  heirs.  Musliam 
T.  Musham,  336. 
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TRUST  AND  TRUSTEE. 

6.  A  trustee  has  no  power  to  sell  trust  property  for  his  own  use,  and  a 
purchaser  with  notice  acquires  no  title.      Third  National  Bank  v.  Lange^  382. 

6.  Implied  trust  may  be  proved  by  parol.     Newton  v.  Taylor,  527. 

7.  An  implied  or  constructive  trust  may  be  established  from  the  acts  of  a 
party  who  has  obtained  money  upon  the  faith  of  his  agreement  to  buy  lands 
in  the  name  of  his  wife,  and,  having  bought  them,  takes  the  title  to  himself. 

8.  A  husband,  so  receiving  money,  is  an  agent  for  the  wife,  and  by  taking 
the  deed  to  himself  becomes  a  trustee  ex  maUJicio.     Id. 

9.  Where  one  accepts  notes  of  another  in  trust  to  pay  such  person's  debt, 
and  agrees  with  the  creditor  to  either  turn  over  the  note  to  him,  or  when  col- 
lected to  pay  him  the  money,  ho  makes  himself  a  trustee  for  the  creditor,  even 
though  he  receives  no  compensation.      WaJden  v.  A'arr,  527. 

10.  Where  a  conveyance  is  obtained  for  fraudulent  ends,  the  party  deriving 
title  may  be  converted  into  a  trustee.     Huxley  v.  Rice^  592. 

U.K.  sold  to  H.  a  parcel  out  of  a  lot  which  he  had  mortgaged,  and  then 
allowed  the  mortgage  to  be  foreclosed,  and  by  a  collusive  arrangement  with 
R.,  caused  the  lot  to  be  bid  in  by  R.  Hcld^  that  R.  should  be  considered  as 
trustee  for  H.*s  benefit.     Id, 

12.  Where  a  party  makes  another  trustee  of  notes,  not  only  for  her  own 
benefit,  but  also  for  the  benefit  of  the  makers  of  the  notes,  the  trustee  being 
one,  she  cannot  revoke  the  same,  nor  will  a  court  of  equity  revoke  it  where 
there  is  no  abuse  of  the  trust.     Light  v.  Scoit^  592. 

13.  Upon  a  purchase  by  a  father  with  his  funds  in  the  name  of  the  son, 
there  is  no  resulting  trust  in  the  father,  and  the  son  may  compel  specific  per- 
formance.    Lorentz  v.  Lorentz^  736. 

14.  A  trustee  is  at  liberty  to  apply  for  his  release  from  the  trust,  on  the 
sole  ground  of  unwillingness  to  act.      Green  v.  B/ackwell^  792. 

15.  The  fact  that  he  is  one  of  two  trustees,  and  that  the  deed  of  trust  pro- 
vides that,  in  case  of  the  death  of  one,  the  survivor  shall  appoint  a  new 
trustee,  will  not  induce  the  court  to  refuse  the  release.     Id. 

16.  That  a  very  large  and  unexpected  addition  to  the  trust  estate  has  been 
made,  is  in  itself,  a  good  reason  for  releasing  an  unwilling  trustee.     Id, 

TUG.     See  Admiralty,  5. 

ULTRA  VIRES.     See  Corporation,  2. 

UNDUE  INFLUENCE^     Sec  Deed,  1 ;  Equity,  14;  Will,  4,  9. 

UNITED  STATES.     See  Assignment,  1  ;  Constitutional  Law,  I ;  Equity, 
25  ;  Limitations,  Statute  op,  14. 

1.  Where  the  United  States  has  leased  property,  public  oflScers  can  only 
agree  to  pay  the  rental,  provided  the  money  is  appropriated  by  Congress. 
Bradley  v.  Uniiexi  Slaters,  396. 

2.  Where  the  lessor  has  been  notified  that  he  would  not  be  paid  any  greater 
rent  than  the  sum  appropriated,  he  can  only  recover  such  sum.     Id. 

3.  Is  not  estopped  by  a  judgment  in  ejectment  against  its  tenants  or  agents. 
Carr  v ,   Un  ite.d  States,  '528. 

4.  Without  an  Act  of  Congress,  no  direct  proceedings  will  lie  at  the  suit 
of  an  individual  against  the  United  States  or  its  property  ;  and  no  oflScer  of 
the  government  can  waive  this  privilege.     Id. 

5.  When  it  becomes  apparent  by  the  pleadings  or  the  proofs  that  the  posses- 
sion assailed  is  the  possession  of  the  government  by  its  agents,  the  jurisdic- 
tion of  the  court  ought  to  cease.     Id. 

6.  The  cases  in  which  the  property  of  the  government  may  be  subjected  to 
claims  against  it  are  those  in  which  the  property  is  in  juridical  possession  by 
the  a^t  of  the  government  itself,  or  has  become  so  without  violating  its  pos- 
session, and  it  seeks  the  aid  of  the  court  to  establish  or  reclaim  its  rights  ,  in 
such  cases  the  prior  rights  of  others  to  the  same  property  should  be  adjudicated 
and  allowed.  The  cases  of  The  Siren,  7  Wall.  152,  and  The  Davis,  10  Id. 
15,  cited  and  approved.     Id, 
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UNITED  STATES  COURTS.     See  Bankkuptcit,  1,  2,  3;  Errors  and  Ap- 
I'KALfi,  2  ;  Jltrisdiction,  5. 

1.  Tlie  rule  established  by  statute  or  decision  in  any  state  as  to  the  order  in 
which  mortjraKed  property,  sold  at  different  times  to  different  purchaser!!,  shall 
be  subjected  to  the  mortgai^e  will  be  followed  by  the  federal  courts  sirtin^j  in 
such  state.      On- is  v.  Powell^  60. 

2.  Where  jurisdiction  depends  upon  the  citiEcnship  of  the  parries,  the  facts 
to  support  that  jurisdiction  need  not  be  averred  in  the  plead inj^s,  but  raust  be 
shown  by  the  record.      Iiohrrtson  v.  Cease,  207. 

3.  The  record  includes  only  papers  properly  insert-ed  in  the  transcript.     Id. 

4.  Citizenship  and  residence  are  not  synonymous  terms.     Id. 

5.  Neither  the  languajre  nor  policy  of  the  14th  amendment  supports  the 
position  that  the  hare  averment  of  residence  is  sufficient  to  show  juristliction. 
Id. 

6.  A  citizen  of  Tennessee  filed  a  bill  in  the  Circuit  Court  aprainst  a  citizen 
of  Ohio  to  compel  a  re-transfer  of  shares  in  the  Memphis  Gaslight  Co.,  which 
complainant  alleged  had  been  fraudulently  transferred  by  respondent  from 
complainant's  name  to  his  own  upon  the  corporation  Ixjoks.  //c/r/,  that  the 
Circuit  Court  had  no  jurisdiction,  liecause  the  gaslij^ht  company  was  an  indis- 
pensable party.     KtndUf  v.  Lkftn^  265. 

7.  Where  the  decision  of  an  inferior  court  of  a  state,  was  solely  on  a  point 
which  would  i,nve  jurisdiction  to  the  United  States  Supreme  Court,  it  will  not 
be  prciumeil  that  the  State  Supreme  Court  decided  the  case  on  another  ground 
not  found  in  the  record.     Kvitli  v.  CUirk,  336. 

8.  While  the  prayer  for  jud«;ment  usually  fixes  the  amount  in  dispute,  yet 
if  the  actual  amount  otherwise  appears  in  the  record,  reference  may  be  had  to 
that  for  the  purpose  of  determinin«r  jurisdiction.      Gray  r.  Blanclntrd^  400. 

9.  Where  the  decision  is  upon  principles  of  general  law,  and  it  nowhere 
appears  in  the  record  that  the  plain  [iff  claims  any  ri«;ht,  under  the  constitu- 
tion or  authority  of  the  United  State*;,  the  Supreme  Court  has  no  jurisdiction. 
Bank  of  Old  Domini  on  v.  Mc  Vei<jh,  400. 

10.  It  is  not  enou«;h  for  a  record  to  show  that  a  federal  question  wns  argued. 
It  must  appear  that  it  was  decided,  or  that  the  judgment  could  not  have  been 
^iven  without  deciding  it.      The  Stute  ex  rcl.  v.  Board  of  Liquidation,  400. 

I  i.  Where  the  court  decided  that  as  between  vendor  and  vendee  there  coubl 
be  a  sale  and  delivery  of  cotton,  so  as  to  pass  title  to  the  vendee  before  the 
payment  of  the  government  tax.  Jfeldj  that  no  federal  question  was  in- 
volved.     Carson  v.   0!>pr,  400. 

12.  The  judgment  of  the  highest  court  in  a  stat^hat  a  statute  is  in  accord- 
ance with  the  state  constitiiiion,  is  conclusive  upon  iTic  U.  S.  Supreme  Court. 
Railroad  v,  Georgia^  452. 

13.  The  courts  of  the  United  States  take  judicial  notice  of  the  laws  which 
formerly  prevailed  in  countries  acfiuired  by  the  United  States.  Such  laws  are 
not  deemed  foreign  laws,  but  the  laws  of  an  antecedent  government.  United 
States  v.  Askew,  586. 

14.  A  suit  between  citizens  of  the  same  state  cannot  be  sustained  in  a  Cir- 
cuit Court  of  the  United  States  where  there  is  no  denial  of  the  plaintiff's 
patent,  where  its  use  is  admitted,  and  where  a  subsisting  contract  governs  the 
rights  of  the  parties.      IlarteJl  v.   Tilghman^  592. 

15.  Circuit  Courts  cannot  order  a  nonsuit,  but  may,  at  the  close  of  plain- 
tiff's case,  direct  a  verdict  for  defendant  if  they  are  of  opinion  that,  in  view 
of  the  evidence  and  of  all  inferences  iherefrom,  the  jury  would  not  be  war- 
ranted in  finding  a  verdict  for  plaintiff.      Congress  Spring  Co.  v.  Edgar ^  613. 

USAGE.     SeeCoxsTiTi:TioxAL  Law,  35  ;  Custom,  I  ;  Evidence,  33  ;  Minks,  2. 

USURY.     See  National  Banks,  2,  4. 

1.  The  extension  of  time  of  payment  of  a  loan  is  a  loan  of  money  ft'irhin 
the  meaning  of  a  statute,  and  where  the  sureties  upoTi  a  note  executed  a  new 
note  for  the  consideration  of  the  extension  of  time  upon  the  original  under- 
taking, the  transaction  was  held  to  be  usurious.      Kcndig  v.  Linn^  64. 

2.  Althougli  by  the  terms  upon  which  a  defendant  is  let  in  to  answer  he  can- 
not set  up  usury,  yet  if  usury  be  proved  the  complainant  can  only  recover  the 
amount  equitably  due.     Powers  v.  Chaplain ^  207. 
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USURY. 

3.  One  of  two  executors  loaned  moneys  of  the  estate,  reserving  usury 
thereon  for  his  own  use.  Held^  that  such  usury  could  be  set  up  as  a  defence 
in  a  suit  by  the  executors.     O^Neil  v.  Clr.cehwd^  272. 

4.  An  a^ent  procuring  a  loan  received  from  the  borrower  five  per  cent,  and 
$100  for  expenses,  the  lender  having  no  knowledge  of  and  deriving  no  bene- 
fit from  this  payment.  //cW,  that  it  was  not  usury.  Ballinger  v.  Bowland^ 
330. 

5.  The  rigiit  lo  recover  back  usurious  payments  is  a  personal  one,  and  can- 
not be  enforced  by  a  purchaser  of  property  subject  to  a  debt  drawing  usuri'^us 
interest,     Spaulding  v.  Davis,  792. 

VARIANCE.     See  Chiminal  Law,  8  ;  Libel,  7. 

VENDOR  AND  PURCHASER.     See  Assumpsit,  1,2;  Estoppel,  1 ;  Fraud, 
1,3;  Mortgage,  15,  19;  Sale;  Trust  and  Trustee,  1. 

1.  A  vendor  of  land  received  the  vendee's  check  for  a  cash  payment,  but 
did  not  present  it  for  four  weeks.  Two  weeks  after  the  sale  the  vendee  with- 
drew his  funds  from  the  bank:  Held,  that  the  vendee  retained  an  equitable 
lien  on  the  land  for  the  amount  of  the  check.     Madden  v.  BarneSy  136. 

2.  A  vendor  gave  bond  to  give  a  deed  on  a  certain  day  if  the  purchase- 
money  was  then  paid:  Held^  that  the  making  of  the  deed  and  the  payment 
of  the  money  were  concurrent  act?s,  and  if  the  vendor  could  not  make  title  at 
the  appointetl  time,  and  the  vendee  was  ready  to  pay,  the  latter  can  recover 
back  the  money  already  paid.      Clark  v.   Weis,  208. 

3.  Upon  a  bill  to  enforce  a  lien  for  purchase-money  where  there  has  been 
no  fraud  and  no  eviction,  the  vendee  cannot  controvert  the  title  of  the  vendor, 
and  no  one  claiming  an  adverse  title  can  be  permitted  to  bring  it  forward  and 
have  it  settled  in  that  suit.     PeUra  v.  Bowman,  272. 

4.  In  such  cnses,  the  vendee  must  rely  upon  the  covenants  of  title  in  the 
deed  of  the  vendor.     Id. 

5.  Where  at  the  time  of  the  conveyance  with  warranty,  there  is  adverse 
possession  under  a  paramount  title,  such  possession  is  regarded  as  eviction, 
and  involves  a  breach  of  this  covenant.  Where  the  paramount  title  is  in  the 
warrantor,  and  the  adverse  possession  is  tortious,  there  is  no  eviction.     Id. 

6.  The  covenant  of  good  right  to  convey  is  synonymous  with  the  covenant 
of  seisin.     The  actual  seisin  of  the  grantor  will  support  both.     Id. 

7.  These  covenants,  if  broken  at  all,  are  broken  when  they  are  made.  They 
are  personal,  and  do  not  run  with  the  land.     Id. 

8.  A  transfer  of  his  bid  by  a  bidder  at  public  sale  is  valid,  if  there  be  no 
fraud  and  no  loss  to  the  mortgagor.  Even  if  objectionable,  it  cannot  be  set 
up  in  an  action  of  ejectment  against  remote  purchasers  without  notice.  John- 
son v.   Watson,  335. 

9.  A  vendee  of  land,  who  has  paid  the  price  and  taken  possession,  cannot 
maintain  an  action  to  recover  back  the  purchase-money,  without  giving  up 
possession.     Long  v.  Sanndns,  528. 

10.  The  taking  of  bond  and  personal  security  for  purchase-money  is  not  a 
waiver  of  vendor's  lien,  unless  it  is  shown  that  the  security  alone  was  relied 
on.       Warren  v.  Brancfi,  664. 

11.  Before  the  passage  of  the  W^est  Virginia  statute,  requiring  an  express 
reservation  of  this  lien  in  the  deed,  the  execution  of  the  deed  and  the  taking 
of  personal  security  would  amount  to  a  waiver.     /*'/. 

12.  A  vendor  who  has  taken  the  sole  mortgage  of  his  vendee,  a  married 
woman,  in  part  payment  of  the  purchase-money,  is  in  equity,  as  against  her, 
entitled  to  a  lien  for  such  purchase-money.     Kent  v.  Gerhard,  736. 

13.  A  buyer  is  under  no  obligation  to  disclose  the  fact  that  he  is  purchasing 
for  another.     Hughes  v.  Young,  7'88. 

14.  To  resist  payment  of  the  purchase-money  for  fraud,  the  purchaser  must 
elect  to  rescind  the  contract,  and  it  is  doubtful  whether  this  can  be  done  by  his 
grantees  after  his  death.     Bond  v.  Ram^eif,  792. 

15.  AssiMPTiox  OF  Encumbrances  by  the  Purchaser  of  Land,  337, 
401. 
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VERDICT.     See  Cbiminal  Law,  43  ;  Juror  and  Jury,  1. 

1.  Where,  in  a  civil  action  for  assault  and  batier.v,  issue  is  joined  as  to  the 
guili  of  defendant,  and  whether  the  injury  was  occasioned  by  the  plaintiflf's 
own  fault,  a  verdict  that  the  jury  **do  find  and  say  that  the  plaintiff  is  enti- 
tled to  $990  damages  in  the  above  case,"  is  substantially  a  finding  of  the 
issue  in  favor  of  the  plaintiff.     Sh(iuf  v.  Norman^  136. 

2.  In  such  action  it  is  not  necessary  for  the  plaintiff  to  prove  the  assauit 
and  battery  beyond  a  reasonable  doubt.     Id. 

3.  A  juror  will  not  be  allowed  to  impeach  his  verdict  by  his  afiidavit  that 
he  would  not  have  found  the  defendant  guilty,  if  he  had  known  that  the  pun- 
ishment was  death.      The  Slate  v.  Shock,  736. 

VESSEL.     See  Admiralty,  1,  2  ;  Negligence,  8,  9;  Shipping,  1. 

VOLUNTARY  CONVEYANCE.     Sea  Debtor  and  Creditor,  2. 

WAGER.     See  Contract,  2,  8,  II. 

WAIVER.  See  Bills  and  Notes,  7  ;  Criminal  Law,  26;  Escape,  3;  In- 
surance, 22 ;  Jurisdiction,  4 ;  Mechanics^  Lien,  1 ;  Mortgage,  10 ; 
Vendor  and  Purchaser,  10. 

A  waiver  is  an  intentional  relinquishment  of  a  known  right.  The  exist- 
ence of  such  an  intent  is  a  matter  of  fact.  First  Nat,  Bank  v.  Hartford  Ins, 
Co.,  136. 

WARRANTY.     See  Vendor  and  Purchaser,  .*». 

WASTE.     See  Mortgage,  16. 

WATERS  AND  WATERCOURSES.  See  Equity,  22  ;  Highway,  5 ;  Mines, 
I ;  Negligence,  7  ;  Riparian  Rights,  1. 

1.  The  owners  of  land  bounded  on  a  harbor,  own  only  to  high-water  mark. 
They  have  a  right  to  construct  wharves  below  that  line,  if  they  conform  to 
the  state  regulation*!,  and  do  not  obstruct  navigation.     State  v.  Sargeanty  243. 

2.  The  duty  of  protecting  the  right  of  navigation  rests  upon  the  legislature. 
Id. 

3.  They  may  vest  in  commissioners  authority  to  restrain  riparian  proprie- 
tors from  obstructing  navigable  waters.     Id. 

4.  The  enactment  of  such  a  law  is  not  an  exercise  of  the  right  of  eminent 
domain.     Id, 

5.  The  Act  of  1872,  establishing  a  board  of  commissioners  for  New  Haven 
harbor,  gives  the  board  power  to  prevent  encroachments  upon  the  harbor ; 
authorizes  them  to  prescribe  harbor  lines,  make  any  structure  in  the  harbor 
not  approved  by  the  commissioners  a  public  nuisance,  and  authorizes  the  com- 
missioners to  bring  suits  to  stop  such  erection.  Held^  1.  That  the  act  was 
constitutional  and  valid.  2.  That  it  was  not  necessary  for  the  commissioners 
to  establish  a  general  harbor  line,  before  forbidding  or  removing  particnlar 
encroachments.     Id. 

6.  The  owner  of  land  on  which  there  is  a  watercourse,  may  receive  the 
water  in  its  natural  channel,  and  use  it,  but  must  return  it  to  its  channel  when 
it  leaves  his  land.     Taylor  v.  Fickas,  249. 

7.  The  owner  of  land,  is  the  absolute  owner  of  all  water  lying  on  the  sur- 
face from  rain-fall  or  the  overflow  of  streams.  And,  be  may  fill  up  his  land 
so  as  to  prevent  its  being  so  overflowed.     Id. 

8.  An  owner  of  land  on  the  Ohio  river  planted  trees  between  his  land 
and  that  adjoining,  so  as  to  arrest  the  drift-wood,  and  in  times  of  overflow,  to 
back  up  the  water  on  the  adjoining  land.  Held,  that  the  adjoining  owner  had 
no  cause  of  action.     Id, 

9.  Where  a  stream  was  useful,  both  for  domestic  purposes  and  for  watering 
stock,  and  defendnnt  kept  hogs  on  land  bordering  thereon,  which  fouled  the 
stream  and  deprived  a  lower  proprietor  of  its  use  for  domestic  purposes. 
Held,  that  it  was  for  the  jury  to  determine  whether  defendant's  use  was  rea- 
sonable and  proper.     Hazeltine,  AdmW,  v,  Casey  663. 

WAY.     See  Constitutional  Law,  41 ;  Injunction,  5, 
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THE  SUPPLEMENTAL  VOLUME  TO  BIDDLE  A  MoMUBTBIB*S 

INDEX  TO  ENGLISH  COMMON  LA  W  REPORTS, 

Making  the  work  complete  in  3  vols.,  and  comprbing  the  whole  118 
volumes  of  the  Beries,  thus  rendering  this  mine  of  invaluable  decisions 
easily  accessible. 

'  This  series  of  reports,  in  118  American  volumes,  forms  an  ana- 
bridged  and  unbroken  cham  of  decisions  by  Judges  of  the  highest 
distinction  in  the  Law  Courts  of  England,  and  is  in  itself  a  library  of 
such  unquestioned  value  as  to  obviate  the  necessity  of  purchasing  the 
more  expensive  and  voluminous  State  Reports. 

It  comprises : — 

King  and  Queen's  Bench  Reports,  1819  to  1865. 

Common  Bench  Reports,  1813  to  1865* 

Nisi  Prius  Reports,  1816  to  1849. 

To  make  the  series  full  and  complete,  selections  have  been  made 
from  the  Opposition  Reports  of  such  cases  as  are  not  given  by  the 
Regular  Reporters ;  thus  a  case  cited  can  always  be  found  in  the 
contemporaneous  Reports  in  the  Series. 

Price  of  the  fiill  series  of  the  Reports,  118  vols.,  reduced  from  $515.00 
to  $350.00.  Inclading  the  Index  3  vols.,  121  vols.,  $362.00, 
making  it  the  CHEAPEST  and  BT  FAB  the  KOST  VALUABLE 
Series  of  Reports  published. 

Price  of  Index,  complete,  3  vols., $12.00 

Price  of  the  Supplemental  Volume  of  Index,     ....      5.00 

"The  Statutes  and  Reports  of  your  adopted  State,  and  the  best 
elementary  works,  will  of  course  be  indispensable.  *  *  n*  » 
Next,  and  before  the  reports  of  the  other  States,  I  would  buy  all  the 
"  English  Common  Law  Reports,  ****** 
and  then  the  reports  of  the  American  States  not  before  procured." — 
Address  of  Hon.  Matt.  H.  Carpenter,  before  the  gradxMJting  class  of 
the  Columbia  Law  School. 
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A  MONTHLY  NATIONAL  JOURNAL. 

DEVOTED  TO  THE  WANTS  AND  INTERESTS  OF  THE  LEGAL  PROFESSION. 


The  American  Law  Register,  now  in  its  twentj-sevenih  year,  still  main- 
taina  the  oharacter  for  solid  ability  which  has  given  it,  especially  since  the 
oommenoement  of  the  New  Series,  seventeen  years  ago,  a  popularity  and  a 
circulation  never  equalled  by  any  other  American  professional  magazine. 
,  Being  strictly  and  exclusively  devoted  to  professional  topics^  of  practical 
value,  no  pains  or  expense  will  be  spared  to  render  it  a  truly  National  Law 
Journal. 

Each  number  contains  in  general  one  or  more  short  essays  on  Legal  sub- 
jects, of  immediate  and  practical  interest ;  a  collection  of  recent  American 
**a^es  in  the  Federal  and  State  courts  in  full ;  recent  English  cases: 
notes  or  abstracts  of  cases  containing  new  points;  miscellaneous  ICj^ai 
information,  and  lists  of  new  law  books.  The  opinions  are  published  in  lull 
(except  in  special  instances  whore  the  fact  of  condensation  is  always  carefully 
noted),  and  every  precaution  taken  to  make  tliem  as  accurate  d  reliable  as 
the  regular  reports,  lu  this  connection  the  publishers  call  attention  to  the 
fact  that  the  past  volumes  of  the  Law  Register  are  cited  as  authority  by  all 
the  courts  of  the  country.  The  large  and  eflicient  btafl  of  editors,  and  the 
arran;ioment3  with  judges,  reporUn's  and  eminent  protcssioiml  irentlemen  in 
all  parts  of  the  Union,  are  sufh  as  to  allord  a  guarantee  tnat  the  most 
iinj)»rr:mt  decisions  of  the  8u{)r*»iiie  Courts  of"  the  t^everal  States,  as  well  aa 
the  Pedepul  courtj^,  are  obtained  and  published  hoon  after  they  are  delivered, 
and  long  before  thoy  can  bo  elsewhere  reported.  Tin  ruoit  iTn})iniant  dcci" 
^iofis  are  carcfnlb/  anuotaUd  with  references  to  the  J'Jnglish  ami  American 
authorities^  making  each  vorume  f  the  Register  a  collection  of  Leading 
Oases  similar  and,  as  it  were,  supplementary  to  the  works  of  Smith  and 
others,  which  have  proved  so  valuable  and  so  popular  with  the  prolession.  / 

In  a^ldition  io  these  cases,  reported  in  full,  each  number  contains  a  digest 
'^f  recent  decisions  of  the  Suprem  '  Courts  of  the  I'nited  States  and  the 
several  States,  furnished  by  the  reporters  or  Uk  judges,  and  printed  long  in 
ndcance  of  the  pulAiration  of  the  volumes  of  JUports.  These  abstracta, 
therefore,  not  only  give  the  profession  the  Ciirlicst  possible  notice  of  the 
decisions  of  the  various  courts,  but  at  the  end  of  th  volume,  when  tliey  are 
accurately  and  exhaustively  indexed,  form  a  most  %aluable  digest  of  recent 
law. 

The  Law  Register  is  published  monthly,  in  octavo  form,  each  number 
containing  not  less  than  sixty-four  pages,  making,  with  the  full  and 
exhaustive  index,  a  volume  of  over  eiglit  hundred  pages  annually. 

Terms— Five  Dollars  per  Annum,  in  Advance. 

Complete  sets  of  back  volumes  can  be  furnished  at  any  time.  Price, 
hound  in  full  law  sheep,  Six  Dollars  per  volume.  Subscribers  are reguestea 
to  make  reniittunces  hi}  Post'0[fi''e  o/uhr^  or  dnift^  if  conratitnt. 

Contributions  of  decisions,  etc.,  from  judges  and  others,  are  respectfully 
solicited,  and,  where  convenient,  it  is  requested  that  the  briefs  or  paper-books 
'>f  counsel  shall  accompany  the  opinions. 

D.  B.  CANFIELD  &  CO.. 

NO.  229  SOUTH  SIXTH  STREET, 

PHILADELPHIA. 
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NOW  READT  FOR  DELIVERY. 


THE  SUPPLEMENTAL  VOLUME 


or 


THE    INDEX 

TO  THE  118  VOLUMES  Or 

ENGLISH  COMMON  UW  REPORTS. 

SENT  FREIGHT  PAID  ON  RECEIPT  OF  PRICE. 


Price  of  Index  and  Supplement,  3  vols.,  -       -       .    $12.00. 
Price  of  Supplement  alone,    ------  5.00. 


Special  attention  is  called  to  this  invaluable  Index,  (commenced  by 
Hon.  Geo.  Sharswood,  continued  by  Messrs.  Biddle  and  MoMubtrie, 
and  now  completed  by  Mr.  Pennypacker,  &c.,  &c.,)  which  renders 
the  entire  series  of  the  English  Common  Law  Reports,  lid  vols.,  easily 
accessible. 

The  references  being  to  both  the  English  and  American  paging,  the 
Index  will  be  equally  serviceable  to  those  having  the  original  English 
Reports  as  to  those  who  have  the  "  English  Common  Law  Reports." 

It  will  be  found  a  reliable  guide  to  this  great  mass  of  unqueHioned 
authority,  and  may  be  safely  used,  even  where  its  statements  cannot 
be  verified  by  an  examination  of  the  Reports. 

These  reports  comprise : — 

King  and  Queen's  Bench  Reports,  1819  to  1865. 

Common  Bench  Reports,  1813  to  1865-  * 

Nisi  Prios  Reports,  1815  to  1849. 

As  reported  by  Adolphus  &  Ellis,  Ellis  A  Blackburn,  Scott,  Bamwall  &  Adolphua, 
Barnwell  A  Cresawell,  Barnwell  &  Aldereon,  Best  A  Smith,  Bingham,  Broderip  A 
Bingham,  Carrington  A  Payne,  Manning  A  Granger,  Holt,  Starkie,  Taunton,  and 
numerous  others. 

They  are  reprints  of  the  regular  and  authoritative  Reports  of  the  Common 
Law  Courts,  and  contain  the  decisions  in  permanent  and  reliable  shape,  as 
incorporated  into  the  body  of  English  jurisprudence,  cited   by  authors,   and 

REFERRED  TO  by  the  CODRIS. 

f^^A  large  supply  of  Law  Books  constantly  on  hand,  including  many  of  the 
scarce  Reports  of  the  several  State  and  United  States  Courts,  and  odd  voluine$  of 
the  same,  by  which  gentlemen  having  broken  or  incomplete  sets,  may  have  them 
completed  at  reasonable  rates. 

T.  &  J.  W.  JOHNSON  &  CO., 

LAW  BOOKeELLERS  AND  PUBLISHERS, 

535  Chestniit  Street, 

PHILADELPHIA. 
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Note, 748 

Supreme  Court  Commiuion  of  Ohio, 
Birdsall  vt.  Heacock — Guaranty  ^letter  to  sell  lumber  and  it  wUl  be  '^aU 
right,"  is  guaranty—but  not  a  continuing  one,  so  as  to  make  guarantor 
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Supreme  Court  of  Iowa* 
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A  MOKTHLY  NATIONAL  JOURNAL, 

DEVOTED  TO  THE  WANTS  AND  INTERESTS  OF  THE  LEGAL  PROFESSION. 


The  American  Law  Register,  now  in  its  twenty-seventh  year,  still  main- 
tains the  character  for  solid  ability  which  has  given  it,  ehpecially  since  the 
commencement  of  the  New  Series,  seventeen  years  ago,  a  popularity  and  a 
cin^-ulation  never  equalled  by  any  other  American  profes.sional  magazine. 

Being  slricilf/  and  exclusively  devoted  to  jjroj'effsimtal  tapirs,  of  j>ractical 
value,  no  pains  or  expense  will  be  spared  to  render  it  a  truly  National  Law 
JoraNAL. 

Kjich  number  contains  in  general  one  or  more  short  essays  on  Legal  gul>- 
jeets,  of  immediate  and  practical  interest ;  a  collection  of  recent  American 
case-i  in  the  Federal  and  State  courts  in  full-,  recent  English  ca«e«; 
notes  or  abstract*  of  cases  containing  new  points;  miscellaneous  legal 
information,  and  lists  of  new  law  books.  The  opinions  are  published  in  full 
{exce])t  in  special  instances  where  the  fact  of  condensation  is  always  carefully 
noted),  and  every  precaution  taken  to  make  them  as  a<*curate  d  reliable  as 
the  regular  reports.  In  this  connection  the  publishers  call  attention  to  the 
fact  that  the  past  volumes  of  the  Law  Register  are  cited  as  authority  by  all 
he  courts  of  the  country.  The  large  and  efficient  staff  of  editors,  and*  the 
iirrangoments  with  judgas,  reporters  and  eminent  professional  centlemen  in 
ull  parts  of  the  Union,  are  such  as  to  afford  a  guarantee  tnat  the  most 
imp  )rtant  decisions  of  the  Supreme  Courts  of  the  several  States,  as  well  as 
the  Federal  courts,  are  obtained  and  published  soon  after  they  are  delivered, 
4ind  long  before  they  can  be  elsewhere  reportetl.  T/te  most  iwpoi'iani  deci* 
xioas  are  carefully  annotated  tPtfh  references  to  the  English  and  Ameincan 
authorities^  making  each  volume  f  the  Kegister  a  collection  of  Leading 
Casks  similar  and,  as  it  were,  supplementary  to  the  works  of  Smith  and 
others,  which  have  proved  so  valuable  and  so  popular  with  the  profession,  f 

In  addition  to  these  cases,  reported  in  full,  each  numl>er  (*ontains  a  digest 
of  recent  decisions  of  the  Supremo  Courts  of  the  United  States  and  the 
several  States,  furnished  by  the  reporters  or  th.  judges,  and  printed  long  in 
advance  of  the  publicaiion  of  the  volumes  of  lieport^.  These  abstracts, 
therefore,  not  only  give  the  profession  the  earliest  possible  notice  of  the 
decisions  of  the  various  courts,  but  at  the  end  of  tht  volume,  when  they  are 
m^curately  and  exhaustively  indexed,  form  a  most  valuable  digest  of  recent 
law. 

The  Law  Register  is  published  monthly,  in  octavo  form,  each  number 
vontaining  not  less  than  sixty-four  pages,  making,  with  the  full  and 
exhaustive  index,  a  volume  of  over  eight  hundred  pages  annually. 

Terms— Five  Dollars  per  Annunii  in  Advance. 

Complete  sets  of  back  volumes  can   be   furnished    at  any  time.     ^^^ 

Wand  in  full  law  sheep.  Six  Doiii.ARs  per  volume.      Subscribers  are  requested 

il  ttiake  remittances  />//  Post-  Office  order ^  or  draft,  if  convenient. 

Contributions  of  decisions,  etc.,  from  judges   and  others,  are  respectfully 

Scited,  and,  where  convenient,  it  is  requested  that  the  briefs  or  paper-booo 

i5«miSL'l  shall  accompany  the  opinions. 

D.  B.  CANFIELD  &  CO., 

NO.  229  SOUTH  SIXTH  STREET, 

PHILADELPHIA. 
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GREAT  REDUCTIOAI  liV  PRICE 

or   THE 

INVALDIBLB  REPOKTS  OP  THE  ENGLUH  COURTS  OF 

COMMON  LAW  &  £XCfl£QUEB 


EN8.  GOH.  LAW  REP'TS, 

118  Amerleaift  Tols. 

rrice  reduced  from  $530.00  to  $350.00. 
COMPLETE  INI>EX  to  the  same,  3  vols.,  $12.00. 

These  Reports  contain  the  decisions  of  the  Courts  of 

King's  and  Queen's  Bench,  1819  to  1865. 

Common  Benchi  1813  to  1885- 

Nisi  Prios,  1815  to  1849. 


ENGLISH  EXCHEaUEB  £EPOBTS~ 

From  1824  to  1865.    47  vols. 

Price  reduced  from  $188.00  to  $125.00. 

Digest  of  35  vols,  (to  9th  Ejoch.  Inc.),  1  vol.  $5.00. 


These  Reports  contain  all  the  cases  at  Common  Law  in  the  Cou&tb 
OF  Exchequer  and  Exchequer  Chamber,  from  the  reorganizatioii 
of  the  Courts  in  1824. 


.  ^  '  The  inestimable  value  of  these  Reports  may  be  judged  of  by 
the  constant  references  to  them  in  almost  every  volume  of  reports  and 
elementary  works  issued. 

Hon.  Matt.  H.  Carpenter,  in  his  address  to  the  graduating  class  of 
the  Columbia  Law  School,  thus  spoke  of  them  : 

*' The  Statutes  and  Rei-orts  of  your  a-loptod  State,  and  the  best  elementary 
works,  will,  of  course,  be  indib[tonsable.  ■•^'  -^  *  •«■  Next,  ajid  htfort  the  re- 
ports of  the  other  .S'iaies.  I  would  buy  all  the  Eijglish  Commc^  Law  Kepobts  and 
continue  "tb em  with  the  ]>ro8Gnt  serios.  bringiug  the  decisions  of  the  English 
Courts  within  a  few  weeks  after  actual  delivery." 

Catalogues  giving  full  information  in  regard  to  these  Reports  will 
be  cheerfully  i'orwarded  upon  application  to 

T.  &  J.  W.  JOHNSON  &  OO., 

LAW  BOOKSELLERS  AND  FUBLIBHEB89 

r  r .  c  /*      t    -*  536  Cliestnnt  Street, 

:  *^       "  ^  PHILADELPHIA  , PA. 
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